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PREFACE. 


The  preparation  of  this  work  was  undertaken  at  the  suggestion  of 
several  members  of  the  profession,  who  assured  me  that  there  was 
room  for  a  work  covering  the  topic  in  its  practical  aspects,  and  adapted 
to  the  present  state  of  the  cases.  I  have  attempted  to  perform  this 
service,  and  discharge  the  duty  incident  thereto,  fully ;  and  if  I  have 
failed  to  do  so,  the  result  is  not  due  to  any  lack  of  effort  on  my  part. 
In  my  division  of  topics,  I  have  selected  as  leading  ones,  those  that  I 
regarded  as  of  the  most  practical  utility,  and  in  reference  to  which, 
investigation  is  most  likely  to  occur.  I  have,  in  many  instances,  in 
the  citation  of  cases,  referred  as  well  to  the  original  reports  as  to  Ben- 
nett's Fire  Insurance  Cases,  as  I  thought  this  would  often  be  found 
convenient ;  particularly  to  those  who  have  Mr.  Bennett's  excellent 
reports.  I  have  also  referred  to  the  American  Reports,  as  they  have 
found  their  way  into  the  libraries  of  so  many  lawyers,  both  in  this 
country  and  England,  as  to  be  entitled  to  recognition  as  a  distinctive 
series.  In  numerous  instances,  when  their  importance  seemed  to  war- 
rant it,  I  have  given,  in  the  form  of  notes,  all  that  portion  of  leading 
cases  bearing  upon  difficult  and  important  topics,  believing  that 
this  will  often  prove  of  great  service  to  members  of  the  profession 
who  are  not  so  fortunate  as  to  possess  a  full  set  of  the  reports  of  all 
the  States.  This  method  has  not  decreased  my  labors,  or  dimin- 
ished the  body  of  the  text,  as  it  will  be  seen  that  the  work  is  a  very 
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large  one,  and  that  it  contains  more  than  a  third  more  matter  than  the 
average  modern  text-books.  The  law  controlling  many  features  of 
insurance  contracts,  has  been  essentially  modified  in  the  last  three 
years.  Particularly  is  this  the  case  in  reference  to  the  powers  and 
functions  of  agents,  implied  waiver,  estoppel,  and  the  scope  of  the 
risk.  I  have  endeavored  to  give  the  very  latest  and  freshest  cases 
upon  these  points,  and,  as  will  be  seen,  have  been  able  to  give  the 
gist  of  many  important  cases  considerably  in  advance  of  their  publica- 
tion in  the  reports.  I  have  labored  faithfully  to  give  the  very  latest 
phase  of  the  law  covering  each  topic,  and  to  present  to  the  profession 
a  work,  that  will  lighten  their  burdens  in  a  small  degree,  and  aid 
them  somewhat,  at  least,  in  their  investigation  of  questione  arising 
under  the  topics  treated.  I  have  endeavored  to  bring  together  the 
main  body  of  the  cases,  and  eliminate  their  doctrines.  Of  course, 
there  are  many  that  have  been  purposely  omitted,  because  they  do  not 
express  the  law  as  now  held ;  while,  doubtless,  many  others  have  been 
omitted  through  inadvertence,  although  I  have  endeavored  to  nfeke 
the  latter  class  very  small.  Hoping  that  the  work  may  be  found 
useful,  and  may  tend,  in  a  measure,  to  lighten  the  burdens  of  those 
members  of  the  profession  having  occasion  to  investigate  the  questions 
discussed,  I  submit  it  to  their  criticism. 

H.  G.  WOOD. 
Albany,  Jamiary  22nd,  1878. 
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CHAPTER    I. 

FIRE  INSURANCE. 

Who  may  be  insurers. 

Contract,  one  of  indemnity. 

Nature  of  the  contract — leading  characteristics  of. 

Contract  need  not  be  in  writing. 

Contract  must  be  complete. 

Elements  requisite  to  establish  complete  agreement. 

Effect  of  failure  to  notify  applicant  of  rejection  of  the  application. 

When  company  is  left  discretionary  with  agent. 

As  to  powers  of  agent  to  bind  company. 

Distinction  between  contracts  for  insurance  and  to  insure. 

Agreements  to  insnre  will  be  enforced  in  equity. 

Equity  will  compel  specific  performance. 

How  proved. 

AU  conditions  precedent  must  be  complied  with. 

Plaintiff  must  establish  contract — binding  receipts. 

Policy  may  be  i-enewed  by  parol. 

Burden  extends  to  showing  authority  of  the  agent. 

Application  and  acceptance  of  i-isk  by  mail. 

Liability  may  exist,  where  property  is  destroyed,  when  contract  is 

made. 
Acceptance  of  risk  binds  company ;  what  constitutes. 
When  notice  of  acceptance  is  placed  in  the  mail,  the  risk  attaches. 
When  policy  is  conditionally  delivered. 
When  conditions  precedent  are  imposed  on  assured. 
Substitution  of  policies. 
When  company  is  not  agreed  on. 
When  presumptions  come  in  aid  of  the  insurer. 
May  be  eempl«te  contract  when  rate  is  net  agreed  on. 
1 
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Sec.  28.     Pre-payment  of  premium  not  always  essential ;  may  be  waived. 

Sbo.  29.     Usage  to  collect  premiums  when  policy  is  delivered  ;  effect  of. 

Sbc,  30.    Payment  of  premium  not  essential  unless  required. 

Sec.  31.    Agent  to  whom  policy  is  sent,  bound  to  deliver. 

Sec.  32.    Policy   not    absolute    evidence    of    contract,    unless    delivered    and 

accepted. 
Sec.  33.    Insurer  bound  to  make  policy  conform  to  agreement— cannot  impose 

different  contract  on  assured. 
Sec.  34.     Insui-er  must  execute  contract  although  mistaken  as  to  value. 
Sec.  35.    Omission  of  formalities  in  policy  does  not  defeat  it. 

Who  ina7  be  insurers. 

Section  1.  Any  person,  by  the  common  law,  may  be  an  insurer,  and 
may  enter  into  a  valid  contract  to  indemnify  another  against  loss  from 
any  cause,  unless  prohibited  from  so  doing  by  some  positive  law,  or 
because  it  contravenes  public  policy.     Thus,  an  individual,  for  a  legal 
consideration,  may  contract  to  indemnify  another  against  the  loss  of  a 
debt,  from  the  dishonesty  or  negligence  of  a  servant,  from  fire,  from 
accident,  from  the  perils  of  the  sea,  or  indeed  from  any  cause,  when  the 
contract  is  not  prohibited  by  positive  law,  or  when  it  is  not  malum  in 
se.'    Indeed,  formerly  the  business  of  insurance  was  done  by  indi- 
viduals or  firms,  and  the  contract  was  by  parol,  the  assured  trusting 
to  the  integrity  of  the  insurer  to  carry  out  in  good  faith  the  terms  and 
conditions  of  his  agreement.     And  that  this  was  generally  done,  is 
evidenced  by  the  fact,  that,  until  within  the  last  century,  very  little 
litigation,  growing  out  of    insurance    contracts,   was   indulged   in. 
But  at  the  present  time  the  business  of  insurance  is  generally,  indeed 
we  may  say  entirely,  done  by  corporations,  created  and  formed  for 
that  purpose,  who  assume  the  position  of  insurers,  while  those  con- 
tracting with  them  for  indemnity  take  the  place  pf  the  assured.     Insur- 
ance  companies   exist  for  many  purposes,  generally  confined  to  a 
particular  class  of  casualties,  as  life  insurance,  marine,  accident,  fire, 
etc.,  although  they  sometimes  unite  the  whole  in  a  single  company. 
The  same  general  principles  control  in  reference  to  the  liability  of  the 
insurers,  and  the  rights  of  the  assured,  against  whatever  casualty 
indemnity  is  contracted  for,  except  so  far  as  the  same  are  modified  by 
the  subject-matter,  peculiar  usages  and  customs,  and  the  contracts 
themselves.     In  this  work  we  propose  to  deal  only  with  contracts  of 
fire  insurance,  although  cases  arising  under  other  branches  of  insur- 
ance will  often  be  cited,  to  sustain  a  principle  common  to  all.     An 

'  Park  on  Insurance,  p.  5 ;  Angell  on  Insurance,  43. 


Parol  Agreements  for.  3 

insurance  company  can  enter  into  a  valid  contract  to  insure  only 
against  such  casualties  as  it  is  authorized  to  insure  against,  by  its 
a  charter,  or  the  articles  of  association  under  which  it  is  formed.  Thus, 
corporation,  authorized  by  its  charter  to  insure  against  casualties  from 
fire,  alone,  cannot  enter  into  a  valid  contract  of  insurance  against  "the 
perils  of  the  sea,"  against "  accident,"  or  other  casualties,  but  is  restricted 
to  the  class  of  hazards  against  which,  by  the  law  under  which  it  exists, 
it  is  authorized  to  transact  the  business  of  an  insurer.  Therefore  it  fol- 
lows that  the  contracts  of  such  companies  are  only  valid  and  binding 
upon  the  corporation  when  they  are  inter  vires,  and  are  absolutely  void 
■when  they  are  ultra  vires,  or  in  excess  of  the  powers  of  the  corporation. 
The  question,  as  to  whether  a  contract  of  insurance  is  inter  vires  or 
otherwise,  may  often  arise  under  policies ;  and,  in  determining  this 
question,  the  charter  or  articles  of  association,  and  the  general  laws 
applicable  thereto,  are  the  only  touch-stones  by  which  the  question  of 
authority  can  be  tested  and  ascertained.  How  far  the  charter  of  a 
company  can  be  regarded  as  modifying  the  terms  or  conditions  of  the 
contract  of  insurance,  or  as  imposing  conditions  upon  the  assured, 
depends  largely  upon  the  circumstance  whether  it  is  a  public  or  private 
statute.  If,  in  terms,  it  is  made  a  public  act,  the  assured  is  bound  to 
know  its  terms  and  provisions,  and  ignorance  thereof  will  not  excuse 
him ;'  but,  if  it  is  a  private  act,  he  is  not  bound  to  know  its  provisions, 
and  is  not  affected  thereby,  except  they  are  specially  referred  to  and 
made  a  part  of  the  policy,  or  are  specially  recited  in  the  policy  itself. 
It  may  often  be  important,  in  determining  the  liability  of  an  insurer, 
to  keep  this  distinction  in  mind.  As  in  cases  where  the  charter  of  a 
company  provides  that  the  application,  survey,  etc.,  made  by  the 
assured,  shall  be  a  part  of  the  policy,  the  question  whether  they  are 
so  or  not  may  depend'  entirely  upon  the  question  whether  the  act 
creating  the  company  is  public  or  private.  If  the  former,  the  assured 
is  bound  to  know  its  provisions,  and  the  contract  embraces  not  only 
the  policy,  but  the  papers  made  a  part  thereof  by  the  law  creating  the 
company.  If,  however,  it  is  a  private  statute,  the  policy  alone 
expresses  the  contract,  and  the  application,  survey,  etc.,  are  no  part 
of  the  contract,  unless  expressly  referred  to  and  adopted  as  such ;  or, 
as  is  required  in  some  States,  unless  they  are  embodied  in  the  policy 
itself.  These  general  remarks  will  be  fully  illustrated  under  proper 
heads  in  succeeding  chapters.    There  are  two  classes  of  companies — 


'  111.  etc.,  Ins.  Co.  v.  MarseiUes  Mfg.  Co.,  6  111.  236. 


4  Fire  Insurance. 

stock  and  mutual.  The  former  take  the  entire  risk,  and  assume  the 
entire  liability,  and  the  assured  is  not  bound  to  know  the  condition  of 
their  charters ';  while  in  the  latter,  the  assured  becomes  a  member  of 
the  company,  and  liable  to  contribute  to  the  payment  of  all  its  losses, 
his  own  included,  and  is  bound  to  know,  not  only  the  conditions  of  its 
charter,  but  also  of  its  by-laws.' 

Contract  one  of  indemnity. 

Sbc.  2.  Fire  insurance  is  a  contract  entered  into  between  the  parties 
thereto,  by  which  one  party — the  insurer — undertakes,  for  a  certain 
consideration,  to  make  good  to  the  other  party — the  insured — such 
loss  or  damage  as  he  may  sustain  from  an  injury  to,  or  destruction  of, 
certain  property  specifically  provided  for  in  the  contract,  by  fire,  to  an 
extent  not  exceeding  the  amount  stipulated  in  the  contract  itself." 

'  Satterthwaite  v.  Itis.  Co.,  14  Penn.  St.  393 ;  RMnehart  v.  Allegany,  etc.,  Ins.  Co., 
1  Penn.  332;  Ldscoinb  v.  Boston,  etc.,  Ins.  Co.,  9  Met.  (Mass.)  205;  Abbott  v.' 
Hampden,  etc.,  Ins.  Co.,  31  Me.  253  ;  Susquehanna  Ins.  Co.  v.  PenUne,  7  W.  &  S. 
(Penn.)  348 ;  Mitchell  v.  Lyoming  Ins.  Co.,  51  Penn.  St.  402  ;  F.  Ins.  Co.  v.  Mayor, 
etc. ,  8  Bavb.  (N.  Y.)  450 ;  Diehl  v.  Adams  Co.,  etc.,  Ins.  Co.,  59  Penn.  St.  443.  But 
he  is  not  bound  by  any  by-law  that  conflicts  -with  the  charter.  Qreat  Falls,  etc.. 
Ins.  Co.  V.  Harvey,  45  N.  H.  292.  Nor  is  he  a  member  of  the  company  unless  he 
gives  a  deposit  note.  If  the  company  accepts  a  gross  sum  in  cash  for  his 
premium,  he  stands  in  the  same  relation  that  he  would  to  a  stock  company, 
unless  the  charter  provides  otherwise.     111.  Ins.  Co.  v.  Stanton,  57  111.  354. 

' "  Insurance  is  a  contract  by  which  a  person,  in  consideration  of  a  gross 
sum,  or  of  a  periodical  payment,  undertakes  to  pay  a  larger  sum  on  the  happen- 
ing of  a  particular  event,"  Smith's  Common  Law,  299  ;  "  a  contract  whereby,  for 
a  stipulated  consideration,  one  pai-ty  undertakes  to  inoLemnify  the  other  against 
certain  risks,"  1  Phillips  on  Insurance,  sec.  1 ;  "by  our  law,  it  is  regarded  as  a 
guarantee  or  contract  of  indemnity."  Addison  on  Contracts,  Phil.  Am.  Edn.  553. 
"A  wageiV;  says  Colbridge  (afterwards  judge),  in  his  argument  in  Patersmi  v. 
Powell,  9  Bmg.  322,  "  is  a  contract  for  the  payment  of  an  absolute  value  ;  but  a 
policy  of  insurance  is  essentially  a  contract  of  indemnity  ;  for  every  policy  of  inmr- 
ance  must  ijisure  some  thing  or  person  from  smne  risk  to  which  that  thing  m  per- 
son IS  liabU.  That  is,  must  indemnify  the  assured  from  the  consequences  attend- 
ant on  the  happenmg  of  that  risk  ;  and  the  risk  insured  against  ought  to  be  one  in 
which  the  party  insured  has  an  interest." 

Mr.  PHILLIP.S,  in  his  very  excellent  work  upon  Insurance,  vol.  1,  sec.  4,  savs : 
"As  to  the  essential  part  of  this  contract,  it  does  not  differ  from  a  bond  of  indem- 
"u^'u°!.■^.^^f•^^°*y°^*f.**^*'  ™°®  the  obligor  takes  upon  him  certain  risks  to 
which  the  obligee  or  creditor  would  otherwise  be  exposed.  The  only  difference 
IS  in  name,  and  the  form  of  the  instrument." 

"The  contact  of  insurance,"  says  Ellsworth,  J.,  in  Glendale  Mfq.  Co.  v.  Pro- 
Uctwnlns.  Co.,  21  Conn  31.  "is  a  contract  of  indemity,  upon  the  terms  and 
conditions  specified  m  the  policy  of  insurance,  *  *  The  insurer  undertakes 
for  ^  comparatively  small  premium  to  guarrantee  the  insured  against  loss  or 
damage  upon  the  exact  terms  and  conditions  agreed  upon,  and  no  other."  Pothibb. 
in  his  '  Contrat  d' Assurance,"  No.  4,  calls  it  a  species  of  contract  of  sale,  thf  assured 
being  the  vendors  and  the  assurer  the  vender,  and  the  thing  sold76  ?S  S 
attached  to  the  mn^  insured  And  different  authors  have  given  various!  and 
en  irely  different  dehmtions  of  the  term  and  the  nature  of  the  ?ontracC"ome  de" - 
Clllil^^dlhC  rr^f  ;f;i^^Ai^^^: -^  ^'^  others  as  ^n^ll^i-f 


1  i.-  ]  I.-  •  ;  •^'  "'"■^'°  •«=  1^  uiauuaie,  ana  snii  otners  as  a 

letting  and  hiring  ;  and  it  may  justly  be  said  that  by  a  process  of  sub 
log,  either  one  of  these  definitions  may  be  quite  plausibly  suttJned  ; 


itle  reason- 
but,  what- 
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The  consideration  received  therefor  is  denominated  the  premium, 
and  the  instrument  that  evidences  the  contract  is  denominated  the 
policy.  The  term  policy  seems  to  have  been  derived  from  the  Italian 
•word  poUza,  which  signifies  a  schedule  and  security,  and  has  been 
adopted  into  our  legal  nomenclature  by  various  statutes,  and  indicates 
a  contract  or  security  against  loss  or  damage  from  casualties  named 
therein.  The  system  of  fire  insurance  now  existing,  is  of  compara- 
tively modern  origin,  and  a  legitimate  outgrowth  of  marine  insurance, 
and  in  many  respects,  indeed,  in  all  respects  so  far  as  applicable,  is 
governed  by  the  same  general  principles — the  distinction,  so  far  as 
there  is  any,  arising  from  the  difference  in  the  contract,  the  nature  of 
the  risks,  and  certain  special  usages  and  customs  that  have  grown  up 
and  identified  themselves  with  marine  insurance.  This  species  of 
insurance  was  received  with  great  disfavor,  in  early  days,  upon  the 
ground  "that  it  encouraged  carelessness  on  the  part  of  property  owners, 
and  induced  such  a  relaxation  of  care  and  diligence  in  the  protection  of 
property  as  operated  disastrously  to  the  public  generally.  It  appears 
from  Pothier  '  that  it  was  not  introduced  into  Paris  until  1754, 
when  a  marine  insurance  company  obtained  permission  to  make  in- 
surances against  Are.  But  that  author  informs  us  that  it  was  but 
little  resorted  to  at  the  time  when  he  wrote.  But  in  England  it  was  in 
use  at  a  much  earlier  date,  and  Mr.  Marshall,  in  his  Treatise  upon 
Insurance,^  informs  us  that  it  was  in  use  there  considerably  over  a 
century  before  he  wrote,  which  was  ia  1802,  and  that,  notwithstanding 
the  heavy  stamp  duties  imposed  on  such  insurances,  it  had  been  brought 
into  very  general  use.  Indeed,  he  says,  "  I  might  almost  have  said, 
into  universal  ttse,  particularly  in  London  and  other  cities  and  large 
towns."  And  at  the  present  time,  in  this  country,  a  man  is  regarded 
as  exceedingly  improvident  and  reckless,  if  he  neglects  to  protect  him- 

ever  may  be  the  recognized  nature  of  the  contract  elsewhere,  by  our  law,  it  is 
regarded  as  a  contract  of  indemnity,  by  which  one  party,  for  a  legal  considera- 
tion, undertakes  to  indemnify  the  other  against  loss  from  casualties  within  the 
scope  of  the  risk  assumed.  But  there  are  instances  in  which  the  contract  assumes 
a  different  character,  and  becomes  something  more  than  a  mere  indemnity,  as 
wiU  be  seen  by  reference  to  mattei-s  hereafter  stated  in  the  text.  It  is  believed, 
however,  that  the  class  of  cases  in  which  the  effect  of  policies  has  been  so  ex- 
tended, are  wide  departures  from  principle,  and  that  the  interests  of  both  the 
insured  and  the  insurer  would  be  better  protected  by  a  strict  adherence  to  the 
doctrine  that  such  contracts  are  mere  contracts  of  indemnity,  personal  in  their  ekar- 
acter,  and  not  available  except  to  the  insva-ed  himself  or  those  holding  the  contract 
by  proper  assignment. 

'  Contrats  d' Assurance,  3. 

•Page  681. 
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self,  by  an  insurance  upon  his  property  against  loss  or  damage 
by  fire.  Thus  it  will  be  seen  that,  in  spite  of  the  burdens  imposed 
upon  insurance  companies  of  this  class  by  the  government;  in 
gpite  of  the  hostility  of  wiseacres  who  seemed  to  think  that  the 
whole  world  would  be  destroyed  by  fire,  if  this  species  of  insurance 
was  encouraged,  it  has  now  come  to  be  regarded  '■  as  one  of  the  most 
ef&cient  aids  to  business,  and  a  beneficent  institution  that  is  indispen- 
sable to  the  healthy  growth  of  cities  and  towns,  and  the  development 
of  industrial  interest.  Few  people  would  be  inclined  to  risk  the  capi- 
tal essential  for  the  erection,  maintenance  and  equipment  of  large 
manufacturing  establishments,  and  the  bringing  together  of  the  large 
amount  of  stock  and  property  essential  to  keep  them  in  operation,  un- 
less the  protection  aflbrded  by  these  institutions  could  be  made  avail- 
able. Indeed,  the  credit,  required  in  the  prosecution  of  nearly  all 
mercantile,  manufacturing  or  other  business  where  the  capital  employed 

'  As  illustrative  of  the  views  entertained  in  reference  to  these  institutions  in  the 
early  part  of  the  pj'esent  century,  I  copy  the  remarks  of  Mr.  Marshall  in  his 
Treatise  upon  Insurance,  p.  681.  He  says :  "I  do  not  find,  however,  that  this 
species  of  insurance  is  much  in  use  in  other  countiies.  It  was  not  till  the  year 
1754  that  it  came  into  use  at  Paris.  In  that  yeai-,  one  of  the  companies  instituted 
there  for  marine  insui-ances,  obtained  from  the  govei-nment  permission  to  make 
insurances  against  fire.  But  they  have  nevei',  as  Pothier  informs  us,  become 
general  even  at  Paris.  In  Holland,  though  insurance  against  fire  is  not  altogether 
unknown,  few  people  seek  its  protection  ;  perhaps  because  the  people  of  that 
country  can  rely  so  much  on  their  own  caution,  that  they  think  it  unnecessai-y  to 
pay  for  any  greater  security.  Indeed  I  have  heard  it  confidently  asserted,  by 
persons  well  acquainted  with  the  cities  both  of  London  and  Amsterdam,  that  after 
making  all  fair  allowances,  there  is,  upon  an  average,  more  property  destroyed 
by  fire  in  the  former  in  one  year,  than  in  the  latter  in  seven. 

"  It  cannot  be  denied  that  this  species  of  insurance  affords  great  comfort  to  indi- 
viduals, and  often  preserves  whole  families  from  poverty  and  ruin.  And  yet  it 
has  been  much  doubted,  by  wise  and  intelligent  persons,  whether,  in  a  general 
and  national  point  of  view,  the  benefits  resulting  from  it  are  not  more  than  coun- 
terbalanced by  the  mischiefs  it  occasions.  Not  to  mention  the  carelessness  and 
inattention  which  security  naturally  creates ;  every  person  who  has  any  concern 
in  any  of  the  fii-e  offices,  or  who  has  attended  the  courts  of  Westminster  for  any 
length  of  time,  must  own,  that  insurance  has  been  the  original  cause  of  many  fii-es 
in  London,  with  all  their  train  of  mischievous  consequences. 

"  On  the  other  hand,  the  advocates  for  this  spedes  of  insurance,  though  they  ad- 
mit it  to  have  been  sometimes  the  cause  of  intentional  fires  ;  yet  they  insist,  that, 
even  as  a  national  concera,  the  benefits  vastly  outweigh  the  mischiefs  which  pro- 
ceed from  it.  And  when  we  recollect  the  precautions  used  by  the  different  insur- 
ance companies,  to  prevent  the  spreading  of  fires,  by  providing  a  number  of  fire 
engines,  which  are  kept  in  constant  repair,  and  fit  for  immediate  use,  not  only  in 
all  parts  of  the  metropohs,  but  in  every  other  considerable  town  in  the  kingdom ; 
—by  keeping  m  constant  pay,  a  number  of  engineers  and  firemen,  expert  in  ex- 
tinguishing fires,  and  porters  for  the  removal  of  goods  ;— by  employing-  a  number 
of  these  in  patroUing  the  streets  at  all  hours  of  the  night,  in  constant  readiness  to 
fly  to  the  spot  from  whence  any  alarm  of  fire  may  proceed.  When  we  recollect 
that  the  courage,  promptitude,  and  address  of  these  people  often  stop  the  progi-eas 
of  the  most  dangerous  fires,  and  thereby  rescue  many  valuable  lives,  and  im- 
mense property  from  destruction  — when  these  benefits,  I  say,  are  fairlv  con- 
sidered. It  is  impossible  to  deny  that  they  generally  outweigh  all  the  disiuivan- 
tages  that  can  be  put  m  the  opposite  scale." 
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by  the  owners  is  expased  to  the  hazards  of  fire,  could  not  be  obtained 
without,  and  is  almost  universally  made  dependent  upon,  the  proper 
protection  of  the  creditor,  against  this  species  of  hazard  and  loss,  by 
proper  insurance.  So  that  to-day,  after  more  than  a  century  of  bitter 
opposition,  both  from  the  government  and  the  people,  these  institutions, 
instead  of  being  regarded  as  of  doubtful  and  dangerous  tendency,  have 
come  to  be  recognized  not  only  as  beneficent,  bat  really  indispensable, 
and  no  greater  calamity  could  befall  any  civilized  country,  than  to  be 
deprived  of  the  advantages  which  these  companies  afford.  Therefore 
they  should  be,  as  they  are,  regarded  with  favor  by  the  courts,  and 
afforded  all  the  protection  in  the  prosecution  of  their  business,  that  is 
accorded  to  individuals.'  The  contract  is  largely,  one  resting  upon 
the  integrity  of  the  insurer.  Indeed  it  may  be  said  to  be  the  main 
reliance  of  the  assured. 

Applying  the  strict  rules  of  law,  the  instances  are,  perhaps,  few,  if 
proper  objections  are  taken,  in  which  a  recovery  could  be  had  upon  ordi- 
nary policies.  But  it  is  a  refreshing  fact,  that  generally,  these  companies 
conduct  their  business  with  a  fair  regard  to  the  rules  of  morality  and 
fair  dealing  and  do  not  resist  losses  when  the  case  is  free  from  sus- 
picion, upon  merely  technical  or  legal  grounds.  To  do  otherwise,  tends 
to  destroy  their  credit  among  business  men,  and  so  impair  their  busi- 
ness that  the  loss  to  them  is  more  serious  than  losses  under  their  poli- 
cies. Blackburn,  J.,  in  a  recent  case  before  him,"  in  which  the  insurer 
availed  himself  of  his  own  neglect  in  omitting  to  stamp  a  policy,  very 
aptly  said :  "  When  the  history  of  this  case  is  published  it  will  frighten 
foreign  houses  from  English  business,  and  the  statute  will  thus  turn 
out  impolitic,  as  well  as  harsh.  And  there  appears  to  have  been  no 
desire  to  cJieat  in  this  case;  there  was  merely  a  mistake  resulting  in  a 
loss  to  the  revenue  of  some  four  or  five  shillings ;  however,  the  loss  would 
be  the  same  if  the  loss  were  a  three-pence  only.  The  legislature  has 
enacted  that  the  whole  benefit  of  the  insurance  shall  be  lost  in  such  a 
case.  The  penalty  is  wholly  disproportionate,  and  the  principle  impo- 
litic as  well  as  immoral,  for  it  holds  out  inducements  to  mean  men  to  take 
mean  advantages,  and  makes  those  who  pass  the  law,  guilty  of  the  im- 
morality of  it."    In  an  earlier  English  case '  Buller,  J.,  says :  "  The 

'  For  a  history  of  the  origin  and  development  of  insurance,  see  "  BeeknMn's 
History  of  Inventions,"  Tit.  In^wance,  also  Anderson's  History  of  Commerce, 
vol.  2,  p.  102. 

'Sassoon  v.  Harris,  L.  T.,  January  22,  1876,  p.  216. 

»  Wolff  y.  Hardcastle,  1  B.  &  P.  3. 
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time  was  when  no  underwriter  would  have  dreamed  of  making  such 
an  objection.  If  the  solicitor  had  suggested  a  loophole  by  which  he 
might  escape  he  would  ham  spurned  the  idea.  He  would  have  said :  Is 
it  not  a  fair  policy  ?  Have  I  not  received  the  premium  ?  And  shall 
I  not  now,  when  the  loss  has  happened,  pay  the  money  ?  This  would 
have  been  his  answer  and  he  would  immediately  have  ordered  his 
broker  to  settle  the  loss."  In  the  case  first  named,  immediately  after 
Blackburn,  J.,  had  delivered  his  judgment,  the  insurer  sent  for  the 
plaintiff  and  adjusted  the  loss.  The  instances  are  rare  in  which  a  res- 
pectable insurance  company  will  take  a  mean  advantage  of  a  policy 
holder,  even  though  the  law  may  warrant  it ;  but,  in  cases  free  from 
suspicion  or  real,  substantial  defenses,  will  pay  the  loss  although  upon 
technical  or  trivial  grounds  the  law  would  shield  them  from  liability. 

Nature  of  the  contract — leadiag  characteristics  of. 

Sec.  3.  The  contract  is  usually,  although,  as  will  be  seen  hereafter, 
not  necessarily,  evidenced  by  a  written  or  printed  instrument,  called 
a  policy,  and  when  a  policy  has  been  issued  and  accepted  by  the  in- 
sured, he  becomes  bound  by  all  its  terms  and  conditions,  unless  they 
are  contrary  to  the  express  provisions  of  the  statute,  or  are  in  defiance 
of  the  principles  of  a  sound  public  policy.  "  The  parties,"  say  the 
court,  in  a  New  York  case,'  "  may  insert  what  conditions  they  please 
in  a  policy,  provided  there  be  nothing  in  them  contrary  to  the  criminal 
law,  or  public  policy."  But,  it  must  be  remembered  that,  in  order  to 
be  obligatory  upon  the  assured,  the  conditions  must  be  assented  to  by 
him;  and,  while  the  acceptance  of  a  policy  with  conditions  written  or 
printed  therein  is  prima  facie  evidence  of  his  assent  thereto,  yet,  he  is 
not  thereby  in  all  cases  estopped  from  showing  that  he  never  in  fact 
gave  his  assent  to  them.  Thus,  where  the  policy  refers  to  papers 
dehors  the  policy  itself,  as  to  an  application  or  survey,  and  adopts  it  as 
a  part  of  the  contract,  the  insured  may  show  that  he  never  executed 
such  papers,  or  authorized  their  execution,^  or  that  the  matters  therein 
stated  are  erroneous  or  incorrect,  and  were  written  by  the  agent  of  the 
insurer,  to  whom  a  correct  statement  was  made,'  or  that  he  signed  the 


^Beadle  v.  The  Chenango,  etc.,  Ins.  Co.,  3  Hill  (N.  Y.)  161. 
'Denny  v.  Conway,  etc.,  Ins.  Co.,  13  Grey  (Mass.)  492. 


when  insurance  is  applied  for  and  i^  «?,!*.!.         '  ^J^^  "'surer  or  his  agent, 

provisions  inconsisteTwith  the  ri\conditi™^^^^ 

at  least  in  those  states  where  courts  of  W.w^,"'^''"'^-."^  ^'^  "*'  ^'^  ^^y- 

knowledge  Of  the  insurer,  ^^C^^Z^^T.^^^^' ^^^ 
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papers  in  blank  and  correctly  stated  the  nature  of  the  answers  that 
should  be  made,  and  the  agent  of  the  insurer  erroneously  or  fraudu- 
lently wrote  incorrect  or  untruthful  answers.'  But,  where  the  condi- 
tions are  written  or  printed  upon  the  face  of  the  policy,  the  assured,  by 
accepting  it,  becomes  bound  thereby,  and  is  estopped  from  denying 
that  he  assented  thereto,"  and  if  the  policy  does  not  in  fact  express  the 


issued,  to  defeat  the  operation  of  such  inconsistent  conditions.  l%s.  Co.  v. 
Wilkinson,  13  WaU.  (U.  S.)  222 ;  Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y.  389 ;  4 
Bennett's  F.  I.  C.  462 ;  Citizen's  Mat.  Ins.  Co.  v.  Sortwell,  8  Allen  (Mass.)  217 ; 
Ins.  Co.  V.  Keyser,  32  N.  H.  313 ;  &oit  v  National,  etc.,  I-ns.  Co.,  25  Barb. 
(N.  Y.)  189 ;  Clark  v.  ManufacUirers'  Ins.  Co.,  8  How.  (U.  S.)  235 ;  2  Bennett's 
F.  I.  C.  529 ;  Wilson  v.  Convxuy  F.  Itis.  Co.,  4  R.  I.  141 ;  Moore  v.  Atlantic 
Mut.  Ins.  Co.,  56  Mo.  343;  Marshall  v.  Colmmbian  Ins.  Co.,  27  N.  H.  157. 
Thus,  where  an  application  contained  a  question,  "  what  incumbrances,  liens 
and  mortgages  are  upon  the  property?"  and  the  answer  was  "none,"  it 
was  held  competent  for  the  assured  to  show  that  the  application  was  filled  " 
up  by  the  agent  of  the  insurer,  and  that  he  signed  it  without  reading  it,  the 
agent  assuring  him  that  it  was  all  right ;  and  that  the  agent  made  no  inquiries  of 
him  as  to  incumbrances,  and  that  nothing  was  said  in  reference  thereto.  Greib  v. 
International  Itis.  Co.,  1  Dill.  (U.  S.  C.  C.)  443 ;  Howard  Ins.  Co.  v.  Bruner,  23 
Penn.  St.  50.  See  also,  Roth  v.  City  Ins.  Co.,  6  McLean  (U.  S.)  324;  Ins.  Co.  v. 
Mahme,  21  WaU.  (U.  S.)  152  ;  Mayv.  Buckeye,  etc.,  Ins.  Co.,  25  Wis.  291 ;  Awrora  F. 
Ins.  Co.  V.  Eddy,  55  111.  21 3.  So  where  the  title  of  the  property  was  misstated, 
as,  where  the  application  described  the  property  as  "  his  house,"  and  in  fact  the 
assured  had  only  an  equitable  estate  therein,  which  the  agent  who  drew  up  the 
application  knew.  Hough  v.  City  F.  Ins.  Co.,  29  Conn.  10.  See  also.  Peck  v.  Nam 
London,  etc.,  Ins.  Co.,  22  id.  584 ;  Commercial  Ins.  Co.  v.  Ives,  56  111.  402 ;  James 
River  Ins.  Co.-v.  Merritt,  47  Ala.  287.  See  especially.  Wood  v.  Dwarris,  11  Exchq. 
493  ;  Sommers  v.  Athenemn  F.  Itis.  Co.,  9  Lower  Canada,  61.  Evidence  may  be 
given  to  explain  the  meaning  of  terms  used  in  a  policy,  where  they  are  ambiguous, 
or  have  acquired  a  meaning  different  from  that  in  which  they  are  usually  employed. 
Coib  v.  Cmn'l  Ins.  Co.,  7  John.  (N.  Y.)  385  ;  dracie  v.  Marine  Ins.  Co.,  8  Cr.  (U.  S.) 
75;  Wade  v.  Walter,  3  Camp.  163;  Gfray  v.  Harper,  1  Stoi-y  (U.  S.  C.  C.)  574. 
Or  to  show  the  meaning  of  foreign  words.  Sleight  v.  Hartshome,  1  John.  (N.  Y.) 
149.  But  if  the  language  is  plain  and  unambiguous,  parol  evidence  is  not  admis- 
sible to  show  that  a  difterent  meaning  was  intended  from  that  ordinarily  accorded 
to  the  language  used  In  order  to  admit  of  explanatory  evidence,  the  meaning 
must  be  doubtful,  and  this  applies  equally  to  evidence  of  an  usage  or  custom. 
Bracketty.  Royal  Exchange  Ins.  Co.,2Cr.  &J.  244;  Schooner  Retside,^&\im.(\].&.) 
567.  Generally  it  may  be  said  that  deceit,  misrepreeentation,  fraud  or  mistake  in 
the  execution  of  the  contract,  may  be  shown  in  a  court  of  equity,  and  the  policy 
be  reformed  to  embrace  the  real  contract  entered  into  by  the  parties.  Moliere  v. 
Renn.  F.  Ins.  Co.,  5  Rawle  (Penn.)  342 ;  Alston  v.  Mechanics',  etc.,  Fire  Ins.  Co.,  4 
Hill  (N.  Y.)  329 ;  Motteaux  v.  Lcmdmi  Assurance  Co.,  1  Atk.  545 ;  Drew  v.  Whet- 
ten,  8  Wend.  (N.  Y.)  166 ;  Ghraves  v.  Boston,  etc.,  Ins.  Co.,  2 Cr.  (U.S.) 418.  But,  where 
the  policy  expressly  and  in  explicit  terms  sets  forth  the  conditions  upon  which  it 
is  issued,  and  there  is  no  ground  for  misconception  or  mistake  on  the  part  of  the 
assured,  as  to  the  conditions  of  the  contract,  he  cannot  show  any  knowledge  or 
undei-standing  on  the  part  of  the  assured  to  change  the  effect  of  the  contract,  but 
must  resort  to  a  court  of  equity  for  its  reformation,  when  all  such  matters  can  be 
shown.    Rme  v.  Whetten,  8  Wend.  (N.  Y.)  160. 

*  Ins.  Co.  V.  Mahtme,  21  Wall.  (U.  S.)  152 ;  Ins.  Co.  v.  Wilkinson,  13  id.  222 ; 
May  V.  Buckeye  Ins.  Co.,  25  Wis.  291 ;  McBride  v.  Repriblic  Ins.  Co.,  30  id.  562 ; 
Sommers  v.  Atheneum  F.  Ins.  Co.,  ante;  Gfeib  v.  Ins.  Co.,  ante. 

'  Denny  v.  Conway,  etc.,  Ins.  Co.,  ante;  Com'l  Ins.  Co.  v.  Ives,  56  HI.  402 ;  Illi- 
nois V  Mut  F.  Ins.  Co.  v.  O'Niell,  13,  III.  89  ;  Schimdt  v.  Reoria,  etc.,  Ins.  Co.,  41 
111  295 ;  Liffpincott  v.  Lmisiana  Ins.  Co.,  2  La.  399 ;  Elstner  v.  Equitable  Ins. 
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contract  actually  made,  his  only  remedy  is  to  seek  its  reformation.' 
So,  where  an  application  or  other  papers  are  referred  to  and  made  a 
part  of  the  contract,  if  they  were  executed  by  an  agent  of  the  insured, 
he  is  bound  by  their  contents,  and  cannot  set  up  his  personal  ignorance, 
to  obviate  or  excuse  erroneous  statements  therein.  The  rule,  quifadt 
per  aliumfacit  per  se,  applies  in  such  cases  and  estops  him  from  setting 
up  his  own  ignorance  of  the  contents  of  such  papers." 

Oontract  need  not  be  in  writing. 

Sec.  4.  A  contract  of  insurance,  or  an  agreement  to  insure,  need 
not  necessarily  be  in  writing  as  at  common  law ;  merely  verbal  con- 
tracts of  this  character  are  valid  and  binding,  and  are  not  within  the 
statute  of  frauds.'  The  policy  is  the  evidence  of  the  contract,  and 
not,  in  all  cases,  necessarily  the  contract  itself. 


Co.,  1  Dia.  (Ohio)  412;  Tibbetts  v.  Hamilton,  etc.,  Ins.  Co.,  3  Allen  (Mass.)  569  j 
AsTivxnthY.  Builders',  etc.,  Ins.  Co.,  112  Mass.  422;  Conway  Tool  Co.  v.  Sudson 
River  Ins.  Co.,  12  Oush.  (Mass.)  144 ;  ^ttm  Ins.  Co.  v.  Bums,  (Ky.)  5  Ins.  L.  J. 
69  ;  Madison  Ins.  Co.  v.  Fellows,  1  Disney  (Ohio)  217 ;  Hartford  F.  Ins.  Co.  v. 
Webster,  69  111.  392;  Baker  v.  Home  Ins.  Co.,  4  T.  &  C.  (N.  Y.)  582 ;  Ins.  Co.  v. 
Lyman,  15  Wall.  (U.  S.)  664 ;  New  York  Ins.  Co.  v.  Thomas,  3  John.  Cas.  (N.  T.) 
1 ;  Lam/mt  v.  Hudson  It.  Ini.  Co.,  17  N.  Y.  199 ;  Alston  v.  Mechamcs\  etc.,  Ins. 
Co.,  4  Hill  (N.  Y.)  829 ;  Kentucky,  etc.,  Ins.  Co.  v.  /Southard,  8  B.  Mon.  (Ky.)  634. 

'  Madison  Ins.  Co.  v.  Fellows,  1  Dis.  (Ohio)  217.  See  chapter  on  Beformatiou  of 
Policies,  post. 

'  Goddard  v.  Monitor  Ins.  Co.,  108  Mass.  56. 

'Commercial  Mat.  Ins.  Co.  v.  Union,  etc.,  Ins.  Co.,  19  How.  (U.  S.)  318;  MoHU 
•Marine  Ins.  Co.  v.  McMillan,  31  Ala.  711 ;  and  in  First  Baptist  Church  v.  Brook- 
lyn, 19  N.  Y.  305,  parol  contracts  insuring  property  ag-ainst  injury  from  fire 
were  held  valid.  See  also,  Wood  v.  Rutland,  etc.,  Ins.  Co.,  31  Vt.  562.  Where 
thei-e  is  no  stamp  act,  contracts  of  insurance  need  not  necessarily  be  in  writing. 
West  Mass.  Ins.  Co.  v.  Duffy,  2  Kan.  347  ;  Morgan  v.  Mather,  2  Ves.  Jr.  18  ;  Mlis  v. 
Albany  City  F.  Ins.  Co.,  50  N.  Y.  402 ;  American  Horse  Ins.  Co.  v.  Patterson,  28  Ind. 
17 ;  Angel  v.  Hartford  F.  Ins.  Co.,  59  N.  Y.  171;  17  Am.  Rep.  122  ;  Anderson  v. 
Fxcelsiar  Ins.  Co.,  27  N.  Y.  216  ;  Franklin  Ins.  Co.  v.  Hewitt,  3  B.  Mon.  (Ky.) 
231 ;  Sanborn  v.  Firemen's  Ins.  Co.,  16  Gray  (Mass.)  448;  Hamilton  v.  Ijycoming 
Ins.  Co.,  5  Barr.  (Penn.)  339;  Kennebec  Co.  v.  Augusta  Ins.  Co.,  6  Gray 
(Mass.)  448;  McCullough  v.  The  Eagle  Ins.  Co.,  1  Pick.  (Mass.)  280.  No 
written  instrument  is  necessary  to  create  or  uphold  a  contract  of  insurance. 
Kohn  v.  Ins.  Co.  of  North  America,  1  Wash.  C.  0.  (U.  S.)  93;  Blanckard 
v.  Waite,  28  Me.  51 ;  Bmerigon  on  Ins.  26  ;  Duer  on  Ins.  60.  In  No.  Western 
Ins.  Co.  v.  ^tna  Ins.  Co.,  26  Wis.  78,  a  parol  contract  to  insure  a  cargo  was 
enforced,  and  it  was  held,  that  the  wi-itten  policy  usually  employed,  was  only 
controlling  so  far  as  it  could  be  applied  to  the  contract  made,  and  that  evidence 
was  properly  admitted  to  show  that  a  different  contract  was  made,  as  in  the 
absence  of  statutes  to  the  contrary,  such  a  contract,  like  any  other,  is  valid 
at  common  law ;  hence,  when  no  policy  has  been  issued  the  contract  may  be 
proved  by  parol,  or  by  letters,  or  any  means  that  establish  a  binding  obligation. 
McCvlloch  V.  The  Eagle  Ins.  Co.,  1  Pick.  278  ;  Tayloe  v.  Merchant's  Fire  Ins.  Co., 
9  How.  (U.  S.)  390.  In  Ide  v.  Phenix  Ins.  Co.,  2  Biss.  (U.  S.)  333,  the  defendant's 
agent  made  a  contract  with  the  plaintiff  to  insure  certain  property,  but  before  a 
policy  was  issued  a  loss  occurred  and  the  company  was  held  responsible. 
Henning  v.  U.  8.  Ins.  Co.,  47  Mo.  425  ;  4  Am.  Rep.  332  ;  E.  Carver  Co.  v.  Manufac- 
turer's Ins.  Co.,  6  Gray  (Mass.)  214  ;  Palm  v.  Medina  Ins.  Co.,  20  Ohio,  529  ;  Ken- 
nebec Co.  V.  Augusta,  etc.,  Ins.  Co.,  6  Gray  (Mass.)  204  ;  Warren  v.  Ocean  Ins.  Co., 
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It  is,  however,  when  accepted  by  the  insured,  evidence  of  such 
high  character,  that  parol  evidence  is  not  admissible  to  control  or 


16  Me.  439 ;  Northnup  v.  TTie  Mississippi  I?is.  Co.,  47  Mo.  435  ;  4  Am.  Rep.  337.  But 
when  the  act  of  incorporation  of  the  company,  or  the  general  law,  prohibits  the 
making  of  such  contracts  by  parol,  or  requires  them  to  be  made  in  a  certain 
manner,  parol  contracts  would  be  void.  Henning  v.  V.  S.  Ins.  Co.,  ante;  Train  y. 
Holland  Purchase  Ins.  Co.,  62  N.  Y.  59S.  So,  where  the  statute  requires  a, 
contract  of  insurance  to  be  in  wi-iting,  no  valid  legal  contract  can  be  made  by 
parol,  and  in  such  cases,  equity  will  not  relieve  a  party  unless  his  acts  were  in 
i-eliance  upon  the  contract  and  induced  by  it.  Thus,  in  Georgia,  where  by  stat- 
ute all  such  contracts  ai-e  required  to  be  in  writing,  it  was  held,  that  the  parol 
consent  of  an  agent  of  an  insurance  company  to  the  removal  of  goods  already 
covei'ed  by  a  policy  of  the  company,  and  an  agreement  to  indorse  such  consent 
on  the  policy,  did  not  estop  the  company  from  setting  up  that  the  contract  was 
not  in  writing,  in  defense,  and  that  the  case  was  not  a  proper  one  for  the  inter- 
ference of  a  court  of  equity.  iSimonton  v.  Liverpool,  etc.,  Ins.  Co.,  51  Ga.  76; 
Oroghan  v.  Underwriter's  Agency,  53  Ga.  109.  In  Cockerell  v.  Cincinnati  Ins. 
Co.,  16  Ohio,  14S,  it  was  held,  that  a  valid  contract  of  insurance  or  any  waiver 
cf  its  conditions  could  only  exist  in  writing,  but  this  doctrine  has  since  been 
overruled  by  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345 ;  in  which  it  was  held, 
that  a  parol  contract  for  insurance  is  valid. 

In  JFiik  V.  CoUinett,  44  N.  Y.  538,  F.  entered  into  verbal  negotiations  with  the 
agent  of  an  insurance  company  for  a  policy  of  fire  insurance.  The  agent  was 
authorized  "to  bind  the  company  during  the  con'espondence,"  but,  through  his 
neglect,  the  company  did  not  receive  and  act  upon  the  application  of  P.,  until  a 
loss  by  fire  had  occurred.  Held,  that  the  company  was  liable,  a  parol  contract 
being  valid  and  not  within  the  statute  of  frauds.  Kelly  v.  Commonwealth  Ins. 
Co.,  10  Bosw.  (N.Y.)  82  ;  Commei-cial  etc.,  Ins.  Co.  v.  Union,  etc.,  Ins.  Co.,  19  How. 
(U.  S.)  318 ;  New  England,  etc.,  Itis.  Co.  v.  RoUiison,  25  Ind.  536.  "  Whatever 
doubts  may  formerly  have  existed  in  reference  thereto,  it  is  now  certain  that 
OJ-al  contracts  of  insurance  are  valid  and  binding."  '  Grovbk,  J.,  in  Ellis  v.  Albany 
City  Ins.  Co.,  ante.  In  reference  to  life  insui-ance,  such  contracts  have  been  held 
valid.  Thus,  in  Cooper  v.  Pacific  Mut.  Life  Im.  Co.,  1  Nev.  116,  a  wife  made 
application  to  the  agent  of  an  insurance  company  for  a  policy  on  the  life  of  her  hus- 
band, and  paid  fifty  dollara  in  accordance  with  the  company's  rules,  which  was  to 
be  applied  to  the  tii-st  year's  premium  provided  the  risk  should  be  taken  ;  and  in 
due  time  a  policy  was  made  out  and  forwarded  to  the  asent  for  delivery  ;  but 
before  it  was  delivered  the  husband  died,  whereupon  the  agent,  though  tendered 
the  balance  of  the  premium,  refused  to  deliver  it.  Held,  that  there  was  a  valid 
contract  for  a  policy ;  that  upon  the  taking  of  the  risk,  the  fifty  dollars  became  the 
property  of  the  company,  and  the  assured  became  entitled  to  the  policy  ;  and  that 
such  a  contract  was  as  available  to  sustain  an  action  for  the  amount  of  the  insur- 
ance as  if  the  policy  had  been  delivered.     City  of  Davenport  v.  Peoria  Ins.  Co., 

17  Iowa,  276  ;  Bragdon  v.  Appleton  Mutual  Ins.  Co.,  47  Me.  259  ;  Andrews  v.  Essex 
Ins.  Co.,  3  Mason  (IT.  S.)  6 ;  McCulloch  v.  Eagle  Ins.  Co.,  1  Pick.  (Mass.)  278 ; 
Pahn  V.  Medina  Ins.  Co.,  20  Ohio,  529.  Payment  of  the  premium  is  not  essential 
as  a  condition  precedent  to  a  valid  verbal  agreement  to  insure.  Audubon 
V.  Excelsior  Ins.  Co.,  27  N.  Y.  216  ;  Trmtees  v.  Brooklyn  Fire  Ins.  Co.,  19  id. 
305  ;  Flint  v.  Ohio  Inmrance  Co.,  8  Ohio,  501 ;  Kelly  v.  The  Com.  Ins.  Co.,  10 
Bosw.  (N.  Y.)  82  ;  Baxter  v.  Massasoit  Ins.  Co.,  13  Allen,  320.  In  case  of  an  oral 
agi-eement,  preliminai-y  to  a  written  policy,  the  obligation  of  the  agreement 
continues  until  a  valid  and  binding  policy  is  either  tendered  or  delivered.  Kelley 
V.  The  Com.  Ins.  Co.,  stipra;  Cmmnercial  Ins.  Co.  v.  Halleck,  28  N.  J.  645. 
In  England,  by  statute  25  Geo.  3,  chapter  42,  an  insurance  was  not  valid 
unless  the  name  of  the  party  insured  appeared  in  the  policy ;  and  by  a  later 
statute,  35  Geo.  3,  chapter  63,  were  required  to  be  engrossed,  printed,  or  written, 
consequently  a  verbal  contract  of  insurance  is  not  vahd.  Cox  v.  Perry,  1  T.  R. 
464  ;  Beid  v.  Allen,  4  Exchq.  326  ;  and  where  such  contracts  require  to  be  stamped 
it  has  been  held,  that  a  parol  contract  to  insure  would  be  invahd.  West  Mass. 
Ins.  Co.  V.  Duffy,  2  Kan.  347 ;  Morgan  v.  Mather,  2  Ves.  Jr.  18  ;  but  there  seems 
to  be  no  validity  in  such  a  doctrine  unless  the  stamp  act  expressly  prohibits  the 
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vary  its  terms,'  but  in  all  cases,  where  there  is  a  written  order  or 
application  for  insurance  referred  to  and  adopted  as  a  part  thereof, 
they  form  a  part  of  the  contract,  although  not  set  forth  in  the  policy, 
and  will  control  the  provisions  of  the  policy  itself,  in  matters  in  which 
there  is  a  variance  between  them." 

So,  too,  it  has  been  held,  that  where  a  note  is  taken  for  the  whole 
or  part  of  a  premium,  it  is  also  to  be  treated  as  a  part  of  the  contract, 
if  it  contains  any  provisions  that  in  anywise  affect  the  construction, 
operation  or  validity  of  the  policy.  Where  a  policy  refers  to  the  appli- 
cation, "  for  a  more  full  and  particular  description  and  forming  a  part 
of  this  policy,"  and  declares  that  the  policy  is  made  and  accepted  in 
reference  to  the  terms  and  conditions  therein  contained,  and  thereto 
annexed,  which  are  declared  to  be  a  part  of  the  contract  by  force  of 
such  reference,  the  application  is  made  a  part  of  the  contract." 

A  parol  agreement  to  insure  is  valid  and  binding  when  all  the 
essential  elements  of  the  contract  have  been  agreed  upon,  and  the 
minds  of  the  parties  have  met.  Thus,  where  the  plaintiff  completed 
an  application  for  an  insurance  upon  his  life,  which  was  forwarded  to 
the  company  and  accepted,  and  a  policy  sent  to  the  agent,  Oct.  25th, 
but  prior  to  its  reception  by  the  agent  the  assured  died,  and  the  agent 
immediately  returned  the  policy,   it    being    shown   that    the   first 

making  of  contracta  by  parol,  and  a  contrary  doctrine  was  held  in  Msk  v.  Cot- 
tinett,  ante,  and  the  argument  adduced  by  HuifT,  J.,  in  support  of  this  view  is 
conclusive.  A  policy  of  insurance  which  has  not  been  executed,  will  not  support 
an  action ;  but  if  there  be  a  valid  agreement  to  ijisure  and  to  issue  a  policy,  an  action 
may  be  brought  upon  such  agi-eement.     Peoria,  etc.,  Ins.  Co.  v.  Walser,  22  Ind.  73. 

'  See  note  3,  ante,  p.  8. 

"Marshall  v.  Colvmbian,  etc.,  Ins.  Co.,  27  N.  H.  157 ;  Fburdinierv.  Hartford  F. 
Ins.  Co.,  15  U.  C.  (C.  P.)  403  ;  Routledge  v.  Burrell,  1  H.  Bl.  254  ;  Ins.  Co.  v.  Miller, 
39  Ind.  475;  Shoemaker  v.  aims  Falls  Ins.  Co.,  60  Barb.  (N.  Y.)  84;  PhiUirook 
V.  N.  E.  M.  &  F.  Ins.  Co.,  37  Me.  137  ;  Le  Boy  v.  Market  F.  Ins  Co.,  37  N.  Y.  90  ; 
id.  45  N.  Y.  89  ;  RoberU  v.  Chenango,  etc.,  Ins.  Co.,  3  Hill  (N.  Y.)  501 ;  Eagan  v. 
Mut.  Ins.  Co.,  5  Den.  (N.  Y.)  326 ;  Brown  v.  Cattaraugus,  etc.,  Ins.  Co.,  18  N.  Y, 
385. 

'In  Shoemaker  v.  Glens  Falls  Ins.  Co.,  60  Barb.  (N.  Y.)  184,  the  court  held  that 
where  the  conditions  annexed  to  a  policy  required  that  applications  for  insui-ance 
should  be  in  writing,  and  that  any  misrepresentation,  concealment,  suppression  or 
omission  of  facts  or  circumstances  known  to  the  assured,  increasing  the  hazard, 
should  avoid  the  policy.  The  defendant,  in  an  application  for  insurance  upon 
premises  covered  by  a  mortgage,  falsely  stated  that  there  was  no  incumbrance 
thereon;  and  at  the  foot  of  such  application,  covenanted  and  agreed  that  "the 
foregoing  statement  is  a  just,  full  and  true  exposition  of  all  the  facts  and  circum- 
stances in  regard  to  the  condition,  situation,  value  and  risk  of  the  property  to  be 
insured,  so  far  as  the  same  are  known  to  the  applicant  and  are  material  to  the 
risk,"  the  covenant  was  a  warranty;  and  that  whatever  is  expressly  embraced  in 
a  policy,  or  in  any  condition  or  collateral  instrument  annexed  thereto,  and  made 
expressly  a  part  of  the  contract,  is  a  warranty,  in  respect  to  the  facts  specified 
therein,  or  clearly  referred  to.  This  rule  applies  to  all  substantial  statements 
which  relate  to  the  risk,  and  not  to  matters  merely  stated  incidentally. 
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year's  preminm  was  agreed  to  be  taken  in  one  year's  advertising  in 
the  insured's  paper,  it  was  held  that  the  contract  was  valid  and  bind- 
ing upon  the  company,  although  the   policy  was   never  delivered.' 

Where  it  is  provided  that  a  policy  shall  not  attach  until  the  premium 
is  paid,  the  provision  may  be  waived  by  the  company,  and  as  to 
whether  it  has  done  so  or  not,  is  a  question  of  fact  for  the  jury."  "Where 
there  is  a  valid  agreement  to  insure,  an  action  may  be  brought  on  such 
agreement,  although  no  policy  has  been  issued.' 

Valin*  and  Pothier'  both  lay  down  the  doctrine  that,  in  insurances, 
the  writing  is  only  required  as  proof  of  the  contract,  and  that  in  case 
it  is  denied,  recourse  may  be  had  to  the  serment  deoisiore.  But  while 
their  positions  are  undoubtedly  correct,  that  the  writing — with  us  the 
policy — is  only  necessary  as  proof  of  the  contract,  yet,  if  it  is  accepted 
by  the  insured,  understandingly,  there  is  no  question  but  that  it  is 
evidence  of  such  high  character,  that  it  cannot  be  contradicted  or 
varied  by  parol  or  by  other  written  documents,  unless  they  form  a 
part  of  the  contract,  in  which  case  they  control  the  policy  in  matters  in 
which  there  is  a  variance  between  them." 

Emerigon,  in  his  excellent  work  upon  Insurance,  p.  26,  in  comment- 
ing upon  the  force  and  effect  of  a  written  contract  of  insurance,  says : 
"  I  agree  to  the  general  rule  that  the  writing  is  extrinsic  to  the  sub- 
stance of  agreements.     They  are  reduced  to  writing  for  the  purpose  of 


^Kentucky  Mu.  Iris.  Co.  v.  Jenks,  5  Ind.  96. 

*  Kentucky  Mu.  Ins.  Co.  v.  Jenks,  ante;  Ang'ell  on  Insurance,  343. 

•  Peoria  M.  &  F.  Ins.  Co.  v.  Walner,  22  Ind.  73.  In  N.  E.  Mre  &  MaHne  Ins. 
Co.  V.  Hobinson,  25  Ind.  536,  the  plaintiff  made  an  application  to  the  agent  of  a 
foreign  insurance  company  to  insure  a  building  against  fire.  The  proposition  was 
accepted  by  the  company,  and  a  parol  contract  was  thereupon  made  with  the 
agent  for  an  insurance  of  $1,000,  for  one  year.  It  was  also  agreed  with  the  agent 
that  the  policy  was  to  be  delivered  when  called  for,  and  the  premium  was  to  be 
paid  in  five  days.  Before  the  expiration  of  that  time,  and  before  the  payment  of 
the  premium,  the  building  was  destroyed  by  fire.  The  plaintiflf  thereupon  ten- 
dered the  premium  and  demanded  a  policy,  which  was  refused.  The  court  held 
that  under  this  state  of  facts,  the  insui-ance  was  complete  and  binding,  and  that 
a  policy  was  not  essential  as  the  foundation  of  an  action,  and  that  the  plaintifif  was 
not  obliged  to  allege  or  show  a  compliance  with  the  conditions,  as  the  refusal  of 
the  company  to  issue  a  policy  on  demand  was  a  waiver  of  the  conditions  prece- 
dent. It  was  also  held  that,  unless  specially  restrained  by  its  charter,  a  company 
may  make  a  valid  insurance  by  parol.  See  also,  Am.  Horse  Ins.  Co.  v.  Patterson, 
28  Ind.  17. 

•Art.  3,  h.  t.,  p.  27. 

'  Contrat  d' Assurance,  99. 

•  New  York  Qas-IAgM  Co.  v.  Mechanics'  Fire  Ins.  Co.,  2  Hall  (N.  Y.)  108  ;  iVeic 
Yorkv.  Brooklyn  Fire  Ins.  Co.,  4  Keyes  (N.  Y.)  465  ;  Askworth  v.  Builders'  Fire 
Ins.  Co.,  112  Mass.  422  ;  Hartford  Fire  Ins.  Co.  v.  Webster,  69  111.  392  ;  Madison 
Ins.  Co.  V.  Fellows,  1  Dis.  (Ohio),  217 ;  Jenkins  v.  Quincy,  etc.,  Ins.  Co.,  7  Gray 
(Mass.)  370  ;  see  Chapter  on  "  Evidence,"  post. 
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more  easily  preserving  their  proof.  Finut  soriptura  sut  quod  actum  est 
fadlius  probari  possit.  The  Guidon,'"  he  adds,  "  informs  us,  that  for- 
merly insurances  were  made  without  writing ;  they  were  termed,  in 
confidence,  because  the  person  stipulating  for  insurance  did  not  make 
his  bargain  in  writing,  but  trusted  to  the  good  faith  and  honesty  of  his 
insurer."  Mr.  Duer,  in  his  work  upon  Insurance,"  admits  that  upon 
the  principles  of  the  common  law,  an  unwritten  or  parol  contract  of 
insurance  is  valid  and  binding,  but  insists  that,  inasmuch  as  by  gen- 
eral usage  such  contracts  have  been  made  in  writing,  this  usage  ought 
to  be  regarded  as  evidence  of  the  legal  necessity  of  a  written  contract. 
But  the  author,  perhaps,  had  forgotten  that  the  practice  of  reducing 
insurance  contracts  to  writing,  grew  up  under  the  Statute  of  25  George 
3,  compelling  it,  and  that  prior  to  such  statute  such  contracts  were 
commonly  made  by  parol,  and  the  very  fact  that  a  statute  requiring 
such  contracts  to  be  in  writing  was  paSsed,  evidences  the  fact  that  the 
practice,  if  not  the  custom,  was  to  make  such  contracts  by  parol,  which 
is  fatal  to  his  theory  that,  by  universal  custom,  such  contracts  can  only 
be  legally  made  in  writing ;  as  that  which  is  done  by  compulsion  of  a 
statute,  cannot  be  evidence  of  a  usage  or  custom,  and  all  the  early 
writers  agree  that,  until  statutes  and  ordinances  were  established, 
prohibiting  the  making  of  such  contracts  otherwise  than  in  writing,  the 
almost  universal  practice  was  to  leave  them  resting  in  parol ;'  there- 
fore, so  far  as  any  actual  usage  or  custom  is  concerned,  it  would  seem 
to  have  been  entirely  the  reverse  of  that  stated  by  Mr.  Duer.  Mr. 
Phillips,  in  his  work  on  Insurance,  p.  9,  says :  "  It  does  not  appear 
why,  under  the  common  law,  a  valid  oral  insurance  may  not  be  made 
against  loss  by  fire,  or  the  ordinary  perils  of  the  sea,  if  it  were  upon  a 
reed  interest,  for  a  good  consideration,  and  made  in  terms  sufficiently 
explicit."  Without  stopping  to  refer  to  other  authors  for  authority 
upon  this  question,  it  is  safe  to  say  that,  in  all  cases  where  such  con- 
tracts are  not  by  statute  required  to  be  in  writing,  a  parol  contract  of 
insurance  is  valid  and  binding,'  as  well  as  a  parol  contract  to  insure.' 

»Ch.  1,  Art.  2,  p.  223. 

'  J.  Duer  on  Insurance,  vol.  1,  p.  60. 

'Emerigon,  26  ;  Valin,  Art.  2,  h.  t.,  p.  27  ;  Pothier,  Contrat  d' Assurance,  99 ; 
Marshall, 

*  Trustees  First  Baptist  Ohwrdh  v.  Brooklyn,  19  N.  Y.  305 ;  Mobile  Ins.  Co.  v. 
McMillan,  31  Ala.  711 ;  Angel  v.  Hartford  F.  Ins.  Co.,  ante;  Relief  Fire  Ins.  Co. 
v.  Shaw,  recently  decided  by  the  United  States  Supreme  Court,  and  reported  in 

•In  Angel  v.  HaHford  Ins.  Co.,  59  N.  Y.  171 ;  17  Am.  Rep.  322,  the  plaintiff 
entered  into  an  agreement  with  the  agent  of  the  defendant  company  to  insure  hia 
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Oontract  mast  be  complete. 

Sec.  5.  In   order  to  make   a  valid   contract  of   insurance    several 
things  must  concur.     First,  the  subject-matter  to  which  the  policy  is  to  at- 


Albany  Law  Journal,  vol.  15.  p.  474,  the  doctrine  of  the  text  was  fully  recognized 
even  in  a  case  where  the  charter  of  the  company  required  all  contracts  to  be  in 
writing.  Bradley,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "The  prin- 
cipal question  in  this  case  is,  whether  a  parol  contract  of  insurance,  made  on 
behalf  of  the  plaintiff  in  error  by  its  agent,  in  the  city  of  Boston,  was  valid. 
That  a  contract  of  insurance  can  be  made  by  parol,  unless  prohibited  by  stat- 
ute, or  other  positive  regulation,  has  been  too  often  decided  to  leave  it  an  open 
question.  That  it  is  not  usually  made  in  this  way,  is  no  evidence  that  it  cannot 
be  so  made.  To  avoid  misunderstandings  in  a  contract  of  such  importance  and 
complexity,  it  is  undoubtedly  desirable  that  it  should  always  be  in  wi-iting ;  and 
such  is  the  requii-ement  of  many  codes  of  commercial  law.  But  the  very  existence 
of  the  requirement  shows  that  it  was  deemed  necessary  to  make  it.  The  question 
came  before  the  Supreme  Judicial  Court  of  Massachusetts  in  1860,  on  a  contract 
made  under  circumstances  very  nearly  similai-  to  those  of  the  present  case ;  and  it 
was  adjudged  that  a  parol  conti'act  of  insurance  can  be  made.  Sanborn  v.  Fire- 
men's Ins  Co.,  16  Gi-ay,  448.  The  court,  in  that  case,  says  :  'No  principle  of  the 
common  law  seems  to  require  that  this  contract,  any  more  than  other  simple  con- 
tracts made  by  competent  parties  upon  a  sufficient  consideration,  should  be  evi- 
denced by  a  writing.  No  statute  of  Massachusetts  contains  such  a  i-equirement. 
Upon  principle,  therefore,  we  can  find  no  authority  in  courts  to  refuse  to  enforce 
an  agi-eement  which  the  pai-ties  have  made,  if  sufficiently  proved  by  oral  testi- 
mony.' This  decision,  being  directly  in  point,  and  being  made  by  the  highest 
coui-t  of  the  State  where  the  present  contract  was  made,  is  entitled  to  the  highest 
consideration.  The  Court  of  Appeals  of  New  York  held  the  same  doctrine  in  1859, 
in  the  case  of  The  Trustees  of  the  First  Baptist  Chwch  v.  Brooklyn  Fire  Ins.  Co., 
19  N.  Y.  305.  Judge  Comstock,  delivering  the  opinion  of  the  court,  after  briefly 
and  accurately  stating  the  history  of  policies  of  insui'ance,  in  regai-d  to  this  point, 
says  :  '  The  contract,  as  I  have  said,  had  its  origin  in  mercantile  law  and  usage. 
It  has,  however,  become  so  thoroughly  inpoi'porated  into  our  municipal  system, 
that  a  distinction  which  denies  the  power  and  capacity  of  entering  into  agreements 
in  the  nature  of  insurances,  except  in  particular  modes  and  forms,  rests  upon  no 
foundation.  The  common  law,  with  certain  exceptions,  having  i-egard  to  age, 
mental  soundness,  etc.,  concedes  to  eveiy  person  the  general  capacity  of  entering 
into  contracts.  This  capacity  relates  to  all  subjects  alike,  concerning  which  con- 
tracts may  be  lawfully  made,  and  it  exists  under  no  restraints  in  the  mode  of 
contracting,  except  those  which  are  imposed  by  legislative  authority.  There  is 
nothing  in  the  nature  of  insurance  which  requii-es  written  evidence  of  the  contract. 
To  deny,  therefore,  that  parol  agi-eements  to  insure  are  valid,  would  be  simply  to 

building  for  |1,000,  for  three  years,  for  the  sum  of  |30,  and  to  make  out  and 
deliver  a  policy,  the  premium  to  be  paid  when  the  policy  was  delivered.  The 
agent  did  not  make  out  the  policy,  and  the  premises  having  been  destroyed  by 
tire,  the  plain tiflF  tendered  the  premium  and  demanded  a  policy.  The  defendant 
refused  to  execute  or  deliver  the  policy,  and  action  was  brought  to  recover  for 
the  breach  of  the  contract  to  insure,  and  the  court  held  that  the  measure  of  the 
recovery  was  the  actual  loss  not  exceeding  the  sum  agreed  to  be  insured. 
Geoveh,  J.,  in  delivering  the  opinion  of  the  court,  said:  "The  counsel  for  the 
appellant  is  mistaken  in  supposing  that  the  action  was  based  upon  a  parol  con- 
tract of  insurance  for  three  years.  There  was  not  sufficient  evidence  to  show  that 
Carpenter  was  authorized  to  make  such  a  contract  by  the  defendant.  It  was 
alleged  in  the  complaint,  and  the  testimony  tended  to  prove,  that  a  preliminary 
contract  was  made  by  which  it  was  agreed  that  the  defendant  should  insure  the 
plaintiff  upon  the  property  against  damage  by  fire,  for  a  sum  and  at  a  rate  agreed 
upon,  for  the  term  of  three  years  from  the  time  of  making  the  contract,  and  that 
a  policy  of  insurance  should  shortly  thereafter  be  made  out,  to  take  effect  from 
that  time,  and  delivered  to  the  plaintiff  by  Carpenter,  at  which  time  it  was  agreed 
the  premium  should  be  paid.  It  was  proved  that  Carpenter  was  the  agent  of  the 
defendant,  with  authority  to  negotiate  contracts  of  insurance  in  its  behalf,  agree 
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taoh,  must  exist;  Second,  the  risk  insured  against;  Third,  the  aimunt  of 
the  indemnity  must  he  definitely  fixed;  Fourth,  the  duration  of  the  risk; 
and  Fifth,  the  premium  or  consideration  to  be  paid  therefor  must  be  agreed 
upon,  and  paid,  or  exist  as  a  valid  legal  chmge  against  the  party  insured 
inhere  payment  in  advance  is  not  a  part  of  the  condition  upon  which  the 
policy  is  to  attach.  The  absence  of  either  or  any  of  these  requisites  is 
fatal,  in  cases  where  a  parol  contract  of  insurance  is  relied  upon.'  In 
order  to  make  a  contract  of  insurance,  or  an  agreement  to  insure,  bind- 
ing and  obligatory,  these  elements  must  concur,  otherwise  it  will  have 

affirm  the  incapacity  of  parties  to  contract  where  no  such  incapacity  exists,  accord- 
ing to  any  known  rule  of  reason  or  of  law.'  Kelly  v.  Cojmrumwealth  Ins.  Co.,  10 
Bosw.  82.  We  have  been  refeiTed  to  the  case  of  Cockerill  v.  Insurance  Co.,  16  Ohio, 
148,  in  which  it  is  held  that  a  parol  contract  of  insurance  is  not  recognized  as  valid 
by  the  commercial  law,  but  must  be  expressed  in  a  wi'itten  policy.  We  have  also 
been  refen'ed  to  Duer  on  Insurance,  p.  60,  and  to  Miller  on  Insurance,  p.  30 ; 
which  are  to  the  same  purport  as  the  Ohio  case.  On  examination  of  the  books  on 
maritime  law,  on  which  these  authorities  rely,  we  find  that  the  requirement  of  a 
written  policy,  though  almost  if  not  quite  universal  in  maritime  codes,  is  always 
by  positive  regulation ;  and  we  find  those  regulations  as  far  back  as  the  subject 
of  insurance  is  discussed  or  legislated  upon.  But  while  this  is  true,  the  coosid- 
erations  referred  to  by  Judge  Comstook,  in  the  New  York  case  last  cited,  are  unan- 
swerable. And  the  numerous  cases  in  which  a  parol  contract  for  a  policy  of 
insxu'ance  has  been  sustained,  are  conclusive  that  there  is  nothing  in  the  nature 
of  the  subject  which  renders  it  insusceptible  of  a  parol  agreement.  And  while  a 
statutory  regulation  requiring  a  writing  may  be  very  expedient,  in  the  absence  of 
such  a  statute  it  cannot  be  held  that  a  parol  insurance  is  void."  Not  only  is  a 
parol  contract /(W  insurance,  but  a  parol  acceptance  of  a  proposal  for  in^uran.ce  is 
a  valid  contract,  in  the  absence  of  any  statute  prohibiting  it.  Coia'l  Mat.  Tns. 
Co.  V.  Union,  etc.,  Ins.  Co.,  19  How.  (U.  S.)  318 ;  Kohne  v.  Ins  Co.,  1  Wash.  C.  C. 
(U.  S")  93.  And  though  the  charter  of  the  company  requires  the  contract  to  be 
in  writing,  equity  will  enforce  a  parol  contract  to  insui'e.  Constant  v.  AUegJumy 
Ins.  Co.,  3  Wall.  Jr.  (U.  S.)  C.  C.  87. 

upon  the  rate  of  premium,  the  term  of  insurance,  and,  in  short,  to  agree  upon  all 
the  terms  of  the  contract.  That  he  was  furnished  with  policies  executed  in  blank 
by  the  president  and  secretary  of  the  defendant,  with  authority  to  fill  up  and 
deliver  the  same  to  any  party  with  whom  he  made  a  contract.  This  authorized 
him  to  make  a  preliminary  contract,  binding  upon  the  defendant,  to  be  consum- 
mated by  filling  up,  and  delivering  a  policy  pursuant  thereto.  The  case  comes 
directly  within  the  principle  upon  which  Ellis  v.  TJie  Albany  City  Fire  Ins.  Co., 
50  N.  Y.  402 ;  S.  C,  10  Am.  Rep.  495,  was  decided  by  this  court.  The  question 
whether  such  an  agent  was  authorized  to  bind  his  principal  by  such  a  contract 
was  fully  considered  in  that  case.  The  only  distinction  between  that  and  the 
present  is,  that  in  that  case,  the  premium  was  paid  to  the  agent  at  the  time  of 
making  the  contract,  and  had  been  paid  to  the  company,  while  in  this,  credit  was 
given  therefor  until  the  policy  should  be  delivered.  This  has  no  effect  upon  the 
validity  of  the  contract.  Trustees,  etc.,  v.  The  Brooklyn  Fire  Ins.  Co.,  19  N.  Y. 
305;  Audubon  v.  TJte  Excelsior  Insurance  Co.,  27  id.  216.  A  recoveiy  of  the 
amount  insured  was  proper  in  the  action  for  the  breach  of  the  contract.  Ellis  v. 
The  Albany  Fire  Insurance  Co.,  and  cases  cited,  swpra.  The  private  instructions 
given  by  the  defendant  to  Carpenter,  by  which  he  was  to  regulate  his  conduct 
m  the  transaction  of  the  business,  were  not  known  to  the  plaintiff,  or  her  agent, 
and  could  not  therefore  affect  the  rights  of  the  parties." 

•  Tyler  v.  Nmo  Amsterdam,  etc.,  Ins.  Co.,  4  Robt.  (N.  Y.)  151 ;  First  Baptist 
Church  Y  Brooklyn  Ins.  Co.,  28  N.  Y.  153 ;  McOullook  v.  Eagle  Ins.  Co.,  1  Pidi. 
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no  validity,  because  indefinite,  uncertain  and  vague,'  the  minds  of 
the  parties  have  not  met,  and  no  agreement  exists.' 


^ First  Baptist  Church  v.  Brooklyn  Ins.  Co.,  ante.  In  Strohn  v.  The  Hartford 
F.  Im.  G).,  37  Wis.  625  ;  19  Am.  Rep.  777,  the  plaintiff  claimed  to  recover  under 
a  pai'ol  contract  to  insure  under  the  following  circumstances.  He  called  upon  the 
agent  of  the  defendant  for  insurance  upon  tobacco,  three  several  times,  and  upon 
these  three  several  contracts  he  claimed  a  recovery.  The  facts,  as  well  as  the 
rule  adopted,  will  be  found  in  the  opinion  of  Cole,  J.,  which  I  give,  because  it 
win  often  be  found  useful  to  the  profession.  He  said  :  "  The  court  below  non- 
suited the  plaintiffs  upon  the  ground  that,  as  there  was  no  time  fixed  for  the 
expii-ation  of  the  policy  or  continuance  of  the  risk,  no  complete  conti-act  of  in- 
sui'ance  was  entered  into  between  the  parties.  The  correctness  of  this  view  of  the 
case  is  the  main  question  before  us ;  for^  if  sustained,  it  ends  the  cause.  The 
complaint  states  three  separate  parol  agreements  for  insurance,  made  by  H. 
N.  Comstock  for  the  benefit  of  himself  and  the  plaintiffs,  with  0.  J.  Dearborn 
as  agent  of  the  defendant  company.  These  agreements,  as  set  out  in  the  com- 
plaint, are  explicit  and  definite  as  to  the  amount  insured,  the  continuance  of  the 
risk,  and  the  rate  of  premium  to  be  paid.  And  did  the  proof  in  regard  to  the 
conb-act  come  up  to  and  sustain  these  allegations,  there  would  be  no  doubt  as  to 
the  plaintiff's  right  to  recover  under  the  former  decision.  Strohn  v.  The  Hart- 
ford Ins.  Co.,  33  Wis.  650.  But  it  seems  to  us  that  the  proof  fails  to  show  a  vahd 
contract  of  insm-ance.  The  verbal  arrangement  relied  on  to  show  a  contract  was 
in  substance  this  :  Comstock,  who  effected  the  insurance,  if  any  contract  was  made, 
testified  that  in  the  spring  of  1872  he  contemplated  establishing  a  tobacco  warehouse 
for  the  storage  of  tobacco,  and,  when  read^  to  receive  it,  and  when  he  had  received 
some,  he  went  to  Dearborn  in  relation  to  insurance.  He  told  Deai'born  that  he  had 
received  some  tobacco  in  his  warehouse,  and  had  advertised  to  receive  and  store 
tobacco  for  other  parties,  and  keep  it  insured  and  sell  it,  or  hold  it  subject  to  the 
order  of  the  owners,  as  the  case  might  be,  and  that  he  wanted  to  effect  some  in- 
surance. He  says  that  Dearborn  told  him  that  an  open  policy  would  be  best ;  the 
amount  perhaps  would  be  increasing  or  disminishing  as  time  passed  along,  and  he 
thought  it  would  not  be  best  to  issue  an  ordinaiy  policy  of  insurance,  specifying 
the  amount  for  a  specified  time,  but  that  the  witness  had  better  have  what  was 
called,  in  insurance  parlance,  an  open  policy,  allowing  the  amount  to  be  increased 
or  diminished  as  witness  thought  proper.  Before  the  conversation  closed,  the 
witness  said  to  Dearborn  :  •  Insure  me  $400.  *  *  Insui-e  $400  on  tobacco  in  my 
warehouse,  belonging  to  me,  and  held  by  me  in  store  for  others.  *  *  Finally 
he  said  he  would  give  me  $400  insurance  in  the  Hartford  in  that  way.  *  * 
Finally  he  said  he  would  give  me  $400  upon  any  tobacco  I  had  then  in  the  ware- 
house ;  I  a-sked  him  what  per  cent. !  He  said  If.  I  said,  '  All  right ;  how  about 
the  premium  being  paid  ? '  Well,  he  said  he  didn't  know  how  much  it  would  be, 
because  we  didn't  either  of  us  know  how  long  the  insurance  would  continue  on 
that  amount ;  and  he  said,  '  I  will  call  on  you  when  I  want  the  premium  ;  you  can 
pay  me  when  I  call  for  it.'  I  said  'AH  right.'  This  is  all  that  was  said  in  re- 
gard to  the  fii^t  contract,  made  on  the  23d  of  April.  On  the  3d  of  May,  the  wit- 
ness testified  that  he  went  to  Dearborn,  and  said  to  him  '  that  I  wanted  $1,500 
more  insurance  on  tobacco  in  the  i-ink  or  warehouse  ;  he  said,  '  Put  it  in  the  same 
open  policy  as  the  other ; '  and  I  said,  '  That  will  be  satisfactory  to  me,  with  the 
same  premium,  yes,  sir.'  I  asked  him  if  that  was  all  right.  He  said,  'Yes, 
make  it  the  same  as  the  other.'  The  conversation  in  regard  to  the  third  agree- 
ment was  substantially  the  same  as  that  in  respect  to  the  second,  except  the  wit- 
ness did  not  remember  whether  at  that  interview  any  thing  was  said  about  the 
payment  of  premium  ;  but  he  testified  that  Dearborn  said  '  he  would  make  the 
entries  and  issue  a  policy  in  proper  time,  or  he  would  give  me  a  policy  ;  or  would 
make  out  the  papers.'  In  the  conversation,  when  anything  was  said  about  pay- 
ment of  the  premium,  the  witness  said  that  Dearbora  told  him  he  would  call  upon 
him  for  it  when  he  wanted  it ;  witness  tendered  no  money,  but  said  he  would  pay 
it  if  Dearborn  wanted  it.  '  His  excuse  was,  that  he  did  not  know  exactly  how 
much  to  take,  and  he  would  not  take  it  just  then.'    And  the  witness  closed  his 

'McOalloeh  v.  The  Eagle  Fire  Ins.  Co.,  aide. 
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Elements  requisite  to  establish  completed  agreement. 

Sec.  6.  In  this  class  of  contracts,  as  in  all  others,  the  contract  must 
be  definite  and  certain,  and  the  parties  must  have  agreed  upon  all  its 

testimony  with  the  statement  that  '  there  was  nothing  said  between  me  and  Dear- 
born as  to  how  long  this  insurance  should  run.'  This  is  really  all  the  evidence 
in  relation  to  the  several  contracts  set  out  in  the  complaint ;  and,  it  seems  to  us, 
it  fails  to  show  that  the  negotiations  resulted  in  a,  valid  agreement,  or  that  the 
parties  came  to  an  understanding  upon  all  the  material  conditions  of  the  contract. 
The  amount  of  premium  to  be  paid,  and  the  continuance  of  the  risk,  are  not 
agreed  upon,  nor  is  there  any  stipulation  in  the  agreement  from  which  these  im- 
portant elements  of  the  contract  could  be  iixed  and  determined.  The  rate  of  pre- 
mium and  continuance  of  policy  are  certainly  important  terms  in  a  contract  of  in- 
surance. Perhaps  a  contract  which  either  party  could  terminate  at  any  time  by  a 
notice  to  the  other,  might  be  a  valid  contract,  as  intimated  by  Comstock,  J.,  in 
Trustees  of  the  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305,  until  the 
notice  was  given.  Howevei'  this  may  be,  the  general  rule  is,  that  to  constitute  a 
valid  contract  of  insui-ance,  the  minds  of  the  parties  must  meet  as  to  the  premises 
insured,  and  the  risk ;  as  to  the  amount  insured ;  as  to  the  time  the  risk  should 
continue ;  and  as  to  the  premium.  Same  case  in  28  N.  Y.  153.  "Where  parties 
verbally  agreed  upon  all  the  terms  of  the  insurance  except  the  rate  of  premium, 
and  a  previous  insurance  was  referred  to  in  the  conversation,  upon  the  same  kind 
of  property  in  the  same  place  as  the  property  sought  to  be  insui'ed,  nothing  being 
said  about  any  change  of  rate,  it  was  held  to  be  a  fair  inference  of  fact  that  the 
rate  was  to  be  the  same  as  that  paid  for  the  previous  risk,  and  that  the  minds  of 
the  parties  met  upon  that  amount.  Audiibon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  216. 
In  Kennebec  Co.  v.  Augmta  Ins.  Co.,  6  Gray,  204,  where,  under  an  open  policy  of 
insurance  on  property  on  board  a  vessel  from  New  Oi'leans  to  Boston,  the  cotton 
was  insured  for  the  voyage,  and  also,  in  addition,  against  fire  from  the  time  of  its 
deposit  in  a  warehouse  until  it  was  shipped,  the  objection  was  taken  that  the 
agi^eement  fixed  no  certain  time  when  the  risk  was  to  commence  or  terminate. 
But  the  court  held  that  the  risk  commenced  the  day  the  cotton  was  first  put  in 
store  by  the  plaintifl's  at  New  Orleans,  and  that  the  termination  of  the  whole  risk, 
which  included  both  the  hazard  of  fire  on  shore  and  the  perils  of  the  sea  on  the 
voyage  to  be  performed,  was  to  be  upon  the  safe  arrival  of  the  cotton  at  Boston, 
the  place  of  its  ultimate  destination.  In  marine  insurance,  where  a  cargo  is  in- 
sured for  a  particular  voyage,  the  policy  'to  continue  on  the  property  until 
landed  (Manswr  v.  New  England  M.  M.  Ins.  Co., -12  Gray,  520),  there  is  no  dif- 
ficulty m  determining  when  the  risk  terminates.  In  Walker  v.  Metropolitan  Ins. 
Co.,  56  Me.  371,  where  the  evidence  showed  an  application  for  a  builder's  risk, 
and  a  permanent  yearly  risk  for  a  given  amount,  and  that,  though  no  specific 
prenimm  was  agreed  upon,  yet  it  was  understood  that  the  amount  of  premium 
should  be  deducted  from  the  sum  due  the  plaintiff  from  the  defendants,  the  court 
said  enough  was  done  to  make  a  complete  contract  of  insurance.  But  aU  these 
cases,  and  others  of  the  same  character  which  might  be  cited,  arg  manifestly  in 
their  teatures  distinguishable  from  the  one  before  us.  Here  Comstock  says  the 
rate  ot  premium  was  to  be  1|  per  cent.  ;  yet  this,  it  is  admitted,  had  reference  to 
the  annual  rate.  But  the  more  serious  defect  in  the  contract  is,  that  no  time  was 
hxed  tor  the  continuance  of  the  risk.  Suppose  a  bill  in  equity  had  been  filed,  as 
IS  sometimes  done,  to  specifically  enforce  the  performance  of  the  contract  to  issue 
a  policy.  How  conld  the  court  determine  the  essential  elements  of  the  contract 
which  it  was  called  upon  to  enforce  1  How  long  was  the  risk  to  continue,  one 
month,  two  months,  six  months,  or  a  year?  All  is  uncertain  and  indefinite  upon 
that  point.  Again,  suppose  the  company  had  brought  an  action  to  recover  the 
premium  due  on  the  contract:  how  much  could  it  have  claimed  and  recovered? 
it  seems  to  us  it  is  impossible  to  say.  The  property  was  destroyed  on  the  21st  of 
May,  and  it  is  assumed  that  this  was  the  termination  of  the  risk.  But  suppose 
the  property  had  been  destroyed  a  month  later,  or  not  destroyed  at  all,  what  then 
would  have  been  its  termination  1  These  tests  clearly  show,  as  it  appears  to  us, 
that  while  the  parties  negotiated  about  insurance,  still  they  did  not  agree  upon 
ail  the  terms,  and  that  no  contract  was  ever  completed  so  as  to  become  binding 
upon  them.     For  this  was  a  case  in  which  the  duration  of  the  risk  might  and 
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essential  terms.  If  anything  has  been  left  open,  no  contract  exists, 
because  the  minds  of  the  parties  have  not  met,  and  there  is  not  an 
agreement  that  can  be  enforced  by  either  party,  and  both  parties  must 
be  bound,  the  one  to  insure,  and  the  other  to  pay  the  premium.' 

The  contract  must  be  complete  and  perfect.  All  its  elements 
must  be  agreed  upon,  and  if  anything  is  left  open  or  undeter- 
mined, so  that  the  minds  of  the  parties  have  not  met,  no  contract 
exists,  and  consequently  no  liability  for  a  loss  occurring.''  As  where 
the  rate  of  premium  is  left  undetermined,'  or  the  time  when  the  policy 

should  have  been  fixed.  It  was  not  one  where  the  period  was  left  indefinite,  as  it 
is  in  a  voyage  policy.  It  is  true,  the  parties  speak  of  the  policy  as  an  "  open  pol- 
icy." Precisely  what  meaning  they  attached  to  these  words  is  not  readily  per- 
ceived. Mr.  May,  in  his  work  on  Insurance,  defines  an  open  policy  to  be  one  in 
which  the  sum  to  be  paid  as  an  indemnity,  in  case  of  loss,  is  not  fixed,  but  is  left 
open  to  be  proved  by  the  claimant  in  case  of  loss,  or  is  to  be  determined  by  the 
parties.  §  30  ;  Angell  on  Fii-e  and  Life  Insurance,  §  253.  In  Watson  v.  Swann, 
103  E.  C.  L.  735,  such  a  policy  is  spoken  of  as  a  "  running  policy  ; "  but  we  do 
not  understand  that  such  policies  lem^e  the  dnration  of  the  risk  indefinite.  There 
are  elements  by  which  the  continuance  of  the  policy  can  be  ascertained.  *  * 
The  continuance  of  the  risk  is  an  important  element  in  determining  the  rate  of 
premium  ;  and  how  can  the  company  fix  its  rates  when  that  factor  is  left  entirely 
indeterminate  ?  A  parol  contract  of  insurance  indefinite  as  to  time,  a7id  as  to  rate 
of  premium,  is,  as  it  appeal's  to  us,  incapable  of  enforcement." 

'  Train  v.  Holland  Purchase  l7is.  Co.,  62  N.  Y.  598. 

'Meal  Estate  Mu.  Ins.  Co.  v.  Roessle,  1  Gray  (Mass.)  836  ;  Mutual  Life  Ins.  Co. 
V.  Young,  2  Sawyer  (U.  S.)  325 ;  Hughes  v.  Mercantile  Mut.  Ins.  Co.,  55  N.  Y. 
265. 

'In  Orient  Mut.  Ins.  Co.  v.  Wright,  23  How.  (U.  S.)  401,  the  court  held  that. 
where  the  insurer  imposed  a  condition  precedent  to  its  liability  under  the  policy, 
siLch  condition  must  he  coinplied  with,  before  a  hinding  contract  exists,  and  that  if  the 
assured  refuses  to  comply  -with  such  condition,  no  contract  exists.  Therefore, 
where  the  policy  covers  a  shifting  risk,  and  the  policy  in  tei-ms,  provides  that  the 
rate  shall  be  fixed  at  the  time  of  indorsement,  the  assured  cannot  recover  if  he 
refuses  to  pay  the  rate  so  fixed,  because  a  new  contract  arises  under  each  indorse- 
ment, and,  if  the  assured  refuses  to  pay  the  rate  fixed,  the  minds  of  the  parties 
have  not  met,  and  no  contract  exists.  Hartshorn  v.  Shoe  and  Leather  Ins.  Co.,  15 
Gray  (Mass.)  240 ;  Sun  Mut.  Ins.  Co.  v.  Wright,  23  How.  (U.  S.)  412.  In  First 
Baptist  Church  v.  Brooklyn  F.  Ins.  Co.,  28  N.  Y.  153,  an  attempt  was  made  to 
charge  the  defendants  for  a  loss,  upon  the  gi-ound  that  they  had  agreed  to  renew 
the  policy  until  notice  to  the  contrai-y  should  be  given.  But  it  appearing  that, 
prior  to  the  loss,  the  defendants  refused  to  renew  the  policy  unless  an  increased 
rate  of  premium  was  paid,  which  was  acceded  to  by  the  plaintiflfe,  it  was  held, 
that  the  variation  of  the  contract  in  this  respect,  annulled  the  contract  for  indefi- 
nite renewal,  and  that  a  new  assent  of  the  parties  thereto  must  be  shown.  Sum 
Mut.  Ins.  Co.  V.  Wright,  23  id.  412.  In  Christie  v.  North  British  Ins.  Co.,  3  C. 
C.  (Sc.)  360,  the  plaintiff  averred  and  ofiered  to  prove,  that  his  assignor,  one  Stead, 
applied  to  the  Phenix  Insurance  Co.,  for  insurance  on  his  wire  mill  to  the  amount 
of  £2,000,  £3,000  to  be  placed  elsewhere  ;  that  the  risk  not  being  one  for  which 
there  was  a  known  rate,  the  determination  of  the  rate  was  referred  to  the  direct- 
ors in  London ;  and  that  he  also  applied  to  the  defendant  company  for  insurance 
upon  the  same  risk,  to  the  amount  of  £3,000,  and  delivered  an  order  therefor,  to 
the  secretary.  That  the  secretary  agreed  to  take  the  risk  at  the  same  rate  that 
should  be  fixed  by  the  Phenix  Co.,  and  to  nnake  out  and  deliver  a  policy  as  soon  as 
that  was  ascertained.  That  Stead  oflfered  on  two  occasions  to  deposit  a  sum  suffi- 
cient to  cover  the  premiums,  but  the  secretary  declined  to  receive  it,  as  being 
imnecessai-y,  and  that  afterwards  a  person  employed  by  the  office  surveyed  thb 
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shall  attach,'  or  the  apportionment  of  the  risk  has  not  been  agreed 
upon,"  or  if  the  insured  retains  control  over  the  premium  note  or  any 
papers,  the  delivery  of  which  is  a  condition  precedent,"  or  if  anything 
remains  to  be  done  by  the  insured  as  a  condition  precedent,  as  the 
payment  of  the  premium,*  or  if  the  duration  of  the  risk  is  not  agreed 
upon,"  or  if  any  condition  precedent  has  not  been  complied  with,'  and 
if,  upon  the  whole  evidence,  it  is  left  in  doubt  whether  a  binding  con- 
tract was  really  made,  a  recovery  will  not  be  permitted,  as  the  assured 
takes  the  burden  of  establishing  all  the  elements  requisite  to  make  a 
completed  agreement.     The  aggregatio  mentium  must  be  fully  estab- 

premises,  and  the  Phenix  and  defendant  company  exchanged  notes  of  the  terms 
of  insurance  ;  that  the  defendant  company  made  an  entry  of  the  insurance  in  its 
order  book,  and  in  its  ledger,  the  number  of  the  intended  policy  and  its  date,  the 
columns  for  the  intended  premium  being  left  blank.  That  prior  to  the  loss,  ou 
the  30th  of  May,  there  had  been  two  meetings  of  the  directors  of  the  defendant 
company,  and  that  although  no  premium  had  been  paid,  or  policy  issued,  the 
Phenix  Co.  paid  its  proportion  of  the  loss.  It  was  held,  upon  these  facts,  that 
there  was  no  completed  contract,  and  no  liability  on  the  defendants'  part  for  the 
loss  "  If,"  said  Lord  Justice  Clerk,  "  the  premium  in  this  case  had  been  agreed 
on,  the  insm-ance  would  have  been  effected,  although  no  policy  was  delivei-ed ; 
but  the  premises  cannot  be  held  to  have  been  insured,  the  premiwn,  never  having 
been  determined  on,  and  never  having  been  fixed  hy  the  Phenix  office.  The  pursu- 
ers (plaintiffs)  i-est  very  much  'on  Stead  having  been  told  by  the  Secretary  that 
he  might  hold  himself  insured ;  but,  without  inquiring  whether  this  may  warrant 
a  claim  in  another  form  of  action,  it  clearly  can?iot  establish  a  contract  of  insur- 
ance with  the  company,  which  is  the  ground  of  the  present  process,  nor  can  the 
subsequent  action  of  the  Phenix  Co.  affect  the  question  with  the  North  British." 
As  to  the  latter  point,  relative  to  the  action  of  the  Phenix  Co.,  see  Buffum  v. 
Fayette  Ins.  Co. ,"3  Allen  (Mass.)  366;  4  Bennett's  P.  I.  C.  582.  In  Train  v. 
Holland  Purchase  Ins.  Co.,  3  T.  &  C.  (N.  T.)  777,  where  a.  policy  of  insurance 
was  never  delivered  and  accepted,  nor  received  by  the  insured  until  after  the 
loss,  and  no  premium  paid  or  rate  agreed  upon,  and  the  court  held  that  the  con- 
tract was  never  consummated  between  the  parties,  that  the  delivery  of  the  policy 
to  the  insured  without  payment  of  the  premium,  and  after  the  premises  insured 
had  been  destroyed  by  fire,  was  unauthorized  and  the  insurance  void  by  the 
terms  of  the  policy.  The  complaint  alleged  that  the  premium  upon  a  policy  of 
insurance  was  paid,  and  the  answer  denied  that  the  plaintiff  was  insured  by  the 
defendant,  and  alleged  that  th«  policy  was  not  delivered  :  Held,  that  this  was 
sufficient  to  make  an  issue  upon  the  question  whether  the  premium  was  paid. 

■  Mutual  Life  Ins.  Go.  v.  Young,  ante. 

'/Sandford  v.  Trust  P.  In.s.  Co.,  11  Paige  Ch.  (N.  Y.)  547. 

'  Thayer  v.  Middlesex  Mut.  Ins.  Co.,  10  Pick.  (Mass.)  326 ;  Belleville  Mut.  Ins. 
Co.  V.  Van  Winkle,  12  N.  J.  Eq.  333. 

'Buffu/inv.  Fayette  Mut.  F.  Ins.  Co.,  3  Allen  (Mass.)  360;  Bremer  v.  C}ielsea 
Mut.  Fire  Ins.  Co.,  14  Gray  (Mass.)  213 ;  Malvey  v.  Shavmut  Mut.  Ins.  Co.,  4 
Allen  (Mass.)  116  ;  Walker  v.  Promndal  Insurance  Co.,  7  Grant's  Ch.  (Ont )  137  • 
Wallingford  v.  Home  Ins.  Co.,  30  Mo.  46. 

''Strohn  v.  Hartford  Fire  Ins.  Co.,  37  Wis.  625. 

'  Ghraham  v.  Barras,  5  Barn.  &  Adol.  101 ;  Bose  v.  Medical  Invalid  Life  Asso- 
ciation Soc,  11  C.  C.  S.  151  ;  Walker  v.  Provineial  Ins.  Co.,  7  Grant's  Ch.  137 ; 
Cha.ie  V.  Hamilton  Ins.  Co.,  ante;  Winneshiek  Ins.  Co.  v.  Halzqrafe,  ante; 
Phlato  V.  Merchants',  etc.,  Ins.  Co.,  38  Mo.  248  ;  Wallingford  v.  Home,' etc  Ins 
Co.,  30  Mo.  46 ;  Boger-s  v.  Charter  Oak  Life  Ins.  Co.,  41  Conn.  97 :  Schaeiler  v 
BaltittMi-e  Marine  Ins.  Co.,  33  Md.  109 ;  Myers  v.  Keystone,  etc.,  Ins.  Co.,  27 
Jrenn,  ot.  268. 
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lished,  and  nothing  must  remain  to  be  done  but  to  deliver  the  policy. 
The  details  of  the  contract  must  be  fixed,  and  if  the  agreement  or  under- 
standing of  the  parties  in  reference  thereto  are  not  mutual ;  that  is, 
if  one  party  understands  the  matter  one  way,  and  the  other  another, 
the  minds  of  the  parties  have  not  met,  and  no  contract  exists  that  can 
be  enforced  either  at  law  or  in  equity.' 

Where  an  agreement  to  insure  was  entered  into,  and  the  president 
of  the  company  made  a  memorandum  thereof  upon  the  application- 
book  of  the  company,  but  the  assured  gave  notice  to  the  company  that 
he  desired  to  have  the  risk  diiferently  apportioned,  and  the  premium 
was  not  paid,  and  no  policy  made  because  of  such  notice,  it  was  held 
that  no  contract  existed,  and  the  premises  having  been  burned  before 
the  apportionment  of  the  risk  was  determined,  no  recovery  for  the  loss 
could  be  had."  So,  where  the  risk  is  not  substantially  ^s  represented, 
as  where  the  application  was  for  insurance  upon  a  stone  house,  when 
in  fact  it  was  part  stone  and  part  wood.'  So  where  the  plaintiff  applied 
for  insurance  upon  "  his  house,"  and  the  agent  knowing  that  he  resided 
the  previous  year  in  a  house  on  the  Cornwall  road,  and  supposing  that 
he  still  resided  there,  and  that  that  was  the  house  intended  to  be 
covered  by  the  insurance,  made  the  policy  to  cover  that  house.  In 
fact,  the  plaintiff  had  removed  to  another  hoase,  which  he  then  owned, 
and  the  latter  house  was  the  one  which  he  desired  to  have  insured. 
In  an  action  to  reform  the  policy  it  was  held  that  there  was  no  contract 
to  reform,  because  the  parties  labored  under  a  mutual  mistake  and 
their  minds  had  not  met.' 


'  In  HugTies  v.  Mercantile,  etc.,  Ins.  Co.,  55  N.  Y.  265,  the  policy  covered  "  a  bark 
called  the  Empress,  or  by  whatever  other  name  or  names  the  vessel  is  or  shall  be 
called."  The  plaintiff  claimed  to  recover  upon  the  policy  for  the  loss  of  the  bark 
St.  Mary,  but  the  court  held  that,  unless  the  insurer  intended  to  take  the  risk  upon 
that  bark,  no  recovei-y  could  be  had,  because  the  minds  of  the  parties  had  not 
met,  and  therefore  no  contract  existed.  Watt  v.  Ritchie,  P.  D.  (Sc.)  43 ;  CAose  v. 
Hamilton  Ins.  Co.,  ante;  Moad  v.  Westchester,  etc.,  Ins.  Co., post. 

"Sandford  v.  Trust  Fire  Ins.  Co.,  11  Paige  Ch.  (N.  T.)  547. 

'  C?iase  V.  Hamilton,  20  N.  Y.  52. 

*In  Mead  v.  Westchester,  etc.,  Ins.  Co.,  64  N.  Y.  454,  Rapallo,  J.  said  :  "The 
power  of  courts  of  equity  to  reform  written  instruments  is  one  in  the  exercise  of 
which  great  caution  should  be  observed.  To  justify  the  court  in  changing  the 
language  of  the  instrument  sought  to  be  refoi-med  (except  in  case  of  fraud),  it  must 
be  established  that  both  parties  agreed  to  something  different  from  what  is  expressed 
in  the  writing,  and  the  proof  upon  this  point  should  be  so  clear  and  convincing  as 
to  leave  no  room  for  doubt.  Losing  sight  of  these  cardinal  principles,  in  the 
administration  of  this  peculiar  remedy,  would  lead  to  the  assumption  of  a  power 
which  no  court  possesses,  of  making  an  agreement  between  parties  to  which  they 
have  not  both  assented.  We  think  that  the  General  Term  were  light  in  holding 
that  the  proofe  in  the  present  case  failed  to  come  up  to  the  required  standard.  It 
is  reasonably  clear  that  the  plaintiffs  intended  to  obtain  an  insurance  upon  the 
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Both  parties  must  be  bound ;  the  one  to  insure,  and  the  other  to  pay 
therefor.  If  the  contract  is  not  so  far  perfected  that  the  insurer,  upon 
delivery  of  the  policy,  could  maintain  an  action  for  the  premium,  no 
perfect  agreement  exists,  and  the  insurer  is  not  liable."     Thus,  if  the 


building  which  was  afterwards  burned.  But  the  question  is,  whether  it  is  shown 
that  the  defendant  intended  to  insure  that  building.  The  policy  was  issued  on 
the  1st  of  July,  1871,  to  Thomas  Foley,  on  his  own  application,  loss,  if  any,  pay- 
able to  Mead  and  Taft,  the  plaintiffs.  The  property  insured  was  described  in  the 
policy  as  'his  two-story  frame  dwelling,  situate,'  etc.  The  policy  was  issued  by 
Mr.  Dales,  the  agent  of  the  defendant.  It  appeared  in  evidence  that  Foley  had 
occupied  this  dwelling-house  for  four  years  prior  to  the  1st  of  April,  1871 ;  and 
that  the  furniture  therein  had  been  insured  by  Mr.  Dales  on  the  application  of 
Foley.  Foley  owned  the  adjoining  building,  which  had  also  been  insured  by  Mr. 
Dales,  in  the  oflace  of  the  Home  Insui-ance  Company,  for  |2,000,  and  this  poUcy 
was  outstanding  when  the  insurance  now  in  question  was  effected.  In  April, 
1871,  Foley  removed  from  the  dwelling-house  into  this  building,  but  Dales  testified 
that  he  supposed,  that  Foley  owned  the  dwelUng-house  also,  though,  in  fact,  he 
did  not.  Dales  had  on  his  books  the  descriptions  of  both  buildings.  The  dwel- 
ling-house was  described  as  a  '  two-story  frame  dwelling,  situate,' etc.,  and  the 
adjoining  building  as  a  'two  and  a-half-story  frame  building,  and  the  additions 
attached,  occupied  as  a  dwelling  and  paint  shop,  with  stable  in  the  basement,' 
situate,  etc.  The  established  rate  of  premium  upon  this  building,  and  that  which 
was  then  being  paid  thereon,  was  two  and  a-half  per  cent,  per  annum ;  that 
upon  the  dwelling  adjoining  was  one  and  a-half  per  cent.  These  were  the 
circumstances  existing  at  the  time  of  the  application  for  the  policy  in  question. 
The  application  was  made  in  writing  by  Foley  to  Mr.  Dales,  and  was  in  the 
following  words  :  'I  would  like  you  to  make  me  out  a  policy  of  IJSOO  on  my  house, 
in  favor  Mead  &  Taft,  in  case  of  loss,  in  the  cheapest  company.'  Thereupon, 
Mr.  Dales  made  out  a  policy  for  !g800  on  the  dwelling-house,  charging  premium 
at  the  rate  of  one  and  a-half  per  cent.,  which  policy  he  delivered  to  one  of  the 
plaintiffs,  who  paid  the  premium.  The  adjoining  building,  in  which  the  paint 
shop  was  kept,  was  afterwards  burned,  and  the  object  of  this  action  is  to  have 
the  policy  reformed  so  as  to  describe  that  building. 

"  The  only  direct  evidence  to  establish  that  the  defendant  intended  to  insure  the 
building  which  was  afterwards  burned  is  the  testimony  of  Mr.  Dales,  who,  on  his 
direct-examination,  was  asked :  '  To  what  property  do  you  understand  this  letter 
of  Foley's  referred  1 '  To  which  he  answered :  '  To  the  property  which  he  occu- 
pied, which  has  since  been  bumed,  and  described  in  my  book.'  On  his  cross- 
examination  he  was  asked :  'At  the  time  of  issuing  this  policy,  and  before  it 
was  issued,  did  you  not  suppose  the  application  referred  to  the  building  Foley 
foi-merley  occupied  1  A..  I  was  in  doubt  about  it ;  the  simple  question  was,  if  it 
was  on  the  building  in  which  he  lived,  it  was  two  and  a-half  per  cent.,  and  if  on 
the  one  he  formerly  occupied,  one  and  a-half  per  cent.  Question.  You  issued 
it  for  one  and  a-half,  which  was  it  on  %  Answer.  My  idea  was  on  the  one  he 
formerly  occupied.'  The  purport  of  this  evidence,  taken  as  a  whole,  is,  we  think, 
that  at  the  time  of  the  trial,  and  in  view  of  the  facts  which  had  then  been 
developed,  the  witness  was  satisfied  that  Foley  intended  by  his  letter,  to  refer  to 
the  building  in  which  the  paint  shop  was ;  but  that,  at  the  time  of  issuing  the 
policy  the  witness  concluded  that  the  dwelling-house  was  the  one  desired  to  be 
insured,  and  that  he  intentionally  made  out  the  policy  to  cover  this  building, 
charging  the  lesser  rate  of  premium.  These  facts  do  not  justify  the  reformation  of 
the  instrument.  *  *  We  cannot  make  a  contract  for  the  defendant  which  it  did 
not  in  fact,  make,  even  though  the  failure  to  make  the  in.surance  which  the 
plaintiffs  desired  was  owing  to  the  plaintiffs'  misapprehension  of  the  application." 
See  also,  Hughes  v.  Merchants'  Ins.  Co.,  ^5  N.  Y.  265  ;  Mr.it  Baptist  Church  v. 
Brooklyn  Fire  Ins.  Co.,  28  id.  161 ;  Ledyard  v.  Sartfard  Fire  Ins.  Co.,  24  Wis. 
496  J  Kmt  V.  Manchester,  29  Barb.  (N.  Y.)  SO.^i ;  Goddardy.  Monitor  Ins.  Co.,  108 
Mass.  56  ;  Watt  v.  Ritchie,  Faculty  Dec.  (Sc.)  43. 

'  Wood  v.  Poughlceepsie,  etc.,  Ins.  Co.,  32  N.  Y.  619. 
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policj'  is  not  accepted,  and  the  assured  is  not  bound  to  pay  for  it,  no 
contract  exists,  and  the  assured  cannot,  after  a  loss,  by  signifying  his 
acceptance,  and  offering  to  pay  the  premium,  convert  the  policy  into  an 
operative  contract,  if  he  has  retained  it  an  unreasonable  period  before 
signifying  his  acceptance.'  The  evidence  of  a  contract  must  be  conclu- 
sively established,"  and  the  circumstance  that  a  contract  in  writing  was 
contemplated  and  has  not  been  executed,  is  entitled  to  great  weight 
in  determining  whether  a  complete  and  perfect  contract  has  been 
made,'  but  such  evidence  is  not  conclusive,  and  is  entitled  to  weight 
in  proportion  only  to  the  length  of  time  that  has  elapsed  since  the 
contract  is  claimed  to  have  been  made  ;  and  the  distance  between  the 
insurer  and  the  insured,  the  facilities  for  communication,  and  all  the 
circumstances  surrounding  the  transaction,  are  competent  to  explain 
or  excuse  delay.* 

'  Wood  V.  Powghkeepsie,  etc.,  Ijis.  Co.,  ante.  In  Tarleton  v.  Stainforth,  5  T.  R. 
695,  the  agreement  under  which  the  plaintiffs  were  insured,  contained  a  stipula- 
tion that  they  would  pay  half  yearly,  on  the  10th  of  June  and  on  the  10th  of 
December,  the  sum  of  £7  10s.,  and  that  they  would,  as  long  as  the  managers 
agreed  to  accept  the  same,  make  their  payments  within  fifteen  days  after  the  day 
limited.  The  insurei-s  were  held  not  liable  becau.se  they  and  the  assured  had  not 
agreed  for  the  next  half  year  when  the  loss  happened,  and  because  it  would  be 
unjust  that  the  assured  should  have  the  interval  to  consider  whether  or  not  he 
would  insure  for  the  next  half  yeai- ;  if  no  loss  happened  during  the  fifteen  days, 
he  might  not  insure,  but  in  the  event  of  a  loss  during'  that  period  he  would  insure 
after  it  happened.  In  order  to  make  the  insurers  liable,  as  on  a  contract,  both 
the  contracting  parties  must  be  bound ;  whereas,  according  to  the  construction 
claimed  by  the  assured,  only  the  insurers  were  bound  for  the  fifteen  days.  One 
object  of  the  insurei-s  was  to  have  the  policy  continued ;  and  to  induce  the  assured 
to  pay  the  premium  at  An  early  period  within  the  fifteen  days,  he  was  to  be  at  his 
own  idsk  between  the  time  when  the  foi'mer  insurance  expired,  and  the  beginning 
of  the  new  insiu-ance.  In  a  subsequent  case,  which  was  tided  before  Lord  Elejt- 
BORonoH  {Salvin  v.  Jones,  6  East  R.  571),  it  was  decided  that  where  the  rate  of 
premium  was  altered  by  the  insurers,  and  notice  thereof  given  to  the  assured, 
and  a  refusal  on  his  part  to  pay  the  increased  premium,  then  a  loss  having  hap- 
pened within  the  fifteen  days,  and  tender  of  the  increased  premium  having  been 
made  after  the  loss,  and  within  the  fifteen  days,  the  insurers  were  not  bound  to 
accept  the  premium  ;  and  that,  by  the  former  refusal  and  actual  non-payment  of 
the  premium  at  the  time  of  the  loss,  the  insurance  was  determined,  and  no  sum 
recoverable  for  the  loss.  But  in  case  there  is  no  notice  to  determine  the  policy, 
or  to  increase  the  premium,  or  in  case  the  original  policy  was  for  a  special  period 
without  any  power  of  renewal  (conditional  or  absolute),  then  the  insurance  is 
considered  as  continuing  for  that  special  period,  or  from  year  to  year.  Wood  v. 
Poughkeepsie  Ins.  Co.,  ante. 

'McCaTMi  V.  .^StTM  Ills.  Co.,  3  Neb.  198 ;  Nevill  v.  Merchants,  etc.,  Ins.  Co.,  19 
Ohio,  452. 

'Real  Estate  Mut.  F.  Ins.  Co.  v.  Roessle,  1  Gray  (Mass.)  454;  Hoar,  J.,  in 
Sanborn  v.  Mreman's  Ins.  Co.,  16  id.  454. 

*  Insurance  Co.  v.  Johnson,  23  Penn.  St.  72;  Belleville  Mut.  Itis.  Co.  v.  Van 
Wmkle,  12  N.  J.  Eq.  333 ;  Ins.  Co.  v.  Colt,  20  Wall.  (U.  S.)  560 ;  Tayloe  v.  Mer- 
chants' Ins.  Co.,  9  How.  (U.  S.)  390.  In  Ide  v.  Phoenix  Ins.  Co.  of  HaHford,  2 
Biss.  (U.  S.)  333,  the  plaintiff  applied  to  the  agent  of  the  defendants  for  an  insur- 
ance on  his  house  for  |l,000  for  three  years,  and  the  agent  agreed  to  insure  it  for  a 
cei-tain  sum,  which  sum  plaintiff  immediately  paid  to  the  agent.    The  agent  had  not 
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Failure  to  notify  assured  of  rejection  of  application. 

Sec.  7.  The  question  as  to  whether  a  failure  on  the  part  of  the  in- 
surer to  notify  the  assured  of  the  rejection  of  his  application  can  be 
construed  as  an  acceptance  thereof,  is  largely  dependent  upon  the 
circumstances  of  each  case. 

An  interesting  question  under  this  head  came  before  the  Supreme 
Court  of  Pennsylvania,'  which  resulted  in  an  equal  division  of  the 
court,  one  member  being  absent.  A.,  the  agent,  secretary  and  director 
of  a  mutual  insurance  company,  took  the  application  for  insurance, 
premium  note,  and  note  of  hand  for  cash  premium,  of  B.,  promising  to 
notify  him  if  the  application  was  rejected,  and,  in  that  case,  to  return 
the  note  of  hand.  A  by-law  of  the  company  required  the  approval  of 
two  directors  to  every  application.  B.'s  application  was  rejected  by  two 
directors,  of  whom  A.  was  one.  B.  received  no  notice  of  the  rejection  of 
his  application  until  after  the  premises  were  burned,  seven  months 
after  application  was  made.  The  court  below  had  held  that  the  plain- 
tiff could  recover  against  the  company  upon  the  agreement  to  insure, 
and,  the  court  being  divided,  that  judgment  was  affirmed.  Ordinarily, 
a  proposal  not  answered  reinains  a  proposal  for  a  reasonable  time,  and  then 
is  regarded  as  withdrawn.^ 

In  the  case  last  cited  it  was  held  that  a  proposal  is  not  to  be  presumed 
to  be  accepted  from  a  delay  of  near  six  months  to  refund  the  premium 
paid,  and  to  notify  the  applicant  that  his  offer  has  been  rejected.  The 
reason  is,  that  delay  cannot,  of  itself,  make  a  contract.  The  applicant 
has  in  his  own  hands  the  power  of  correcting  the  delay ;  and  both 
parties  are  interested  in  the  acceptance  of  the  proposal,  and  both  are 
expected  to  attend  to  it  with  reasonable  diligence.  But  a  neglect  or  delay 
that  has  properly  a  tendency  to  mislead  another,  and  which  is  incompatible 
with  honesty,  may  be  charged  as  a  ground  of  liability.  In  the  Somerset 
case,  there  was  not  only  a  delay  and  neglect  for  nearly  seven  months 

the  policy  ready  then,  but  promised  to  give  it  to  the  plaintiff  in  a  few  hours.  The 
policy  was  demanded  of  the  agent  several  times,  but  was  never  delivered.  During 
the  term  for  which  the  insurance  was  sought  to  be  effected,  the  house  burned 
down  accidentally.  Notice  of  the  loss  was  promptly  g^ven  to  the  agent  of  defend- 
ants, who  said  that  "the  loss  was  all  right,"  and  that  "the  company  would  pay," 
etc.  This  action  being  brought  for  a  recovery  of  the  amount  of  insurance,  held, 
that  the  parol  contract  for  insurance  upon  complainant's  house  was  valid,  and 
could  be  enforced  without  a  policy ;  that  the  failure  to  issue  a  policy  by  the  com- 
pany after  the  payment  of  the  premium  could  not  be  taken  advantage  of  by  it  in 
a  court  of  equity ;  that  the  action  of  the  company's  local  agent  amounted  to  a 
waiver  of  the  provisions  in  their  policies  as  to  strict  proofs  and  suit  within  one 
year. 

'  Smnerset  Co.  Mut.  Ins.  Co.  v.  May,  2  'Weekly  Notes  of  Cases  (Penn.)  43. 

'  Irisurance  Company  v.  Johnston,  23  Penn.  St.  72. 
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to  refund  the  premium  and  give  notice  that  the  application  was 
rejected,  but  there  was  an  express  promise  to  notify  the  plaintiff  if  the 
application  was  rejected,  and  this  promise  was  made  by  the  secretary 
of  the  company,  who  was  also  one  of  its  directors.  The  company  put 
the  plaintiff  off  his  guard,  and  it  would  seem  reasonable  that  it  should 
therefore  be  liable. 

Wlien  companj  is  left  discretionary  with  agent. 

Sec.  8.  The  fact  that  the  company  in  which  the  insurance  shall  be 
placed  is  left  discretionary  with  the  agent,  is  not  material,  provided  he 
has,  in  fact,  decided  in  what  companies  to  place  the  risk  before  a  loss 
occurs,  and  an  entry  in  his  register  is  conclusive  upon  the  company  in 
which  he  determines  to  place  the  risk.'  If  the  liability  of  the  company 
once  attaches,  it  continues  until  legally  discharged,  either  by  the  act  of 
the  assured,  or  of  the  insurer,  and  if  a  discharge  therefrom  is  claimed, 
the  burden  of  establishing  it  is  upon  the  company." 

As  to  powers  of  agent  to  bind  company. 

Sec.  9.  The  fact  that  the  agent,  with  whom  the  contract  was  made, 
had  no  power  to  make  out  policies,  but  only  to  issue  those  sent  him  by 
the  company,  upon  applications  sent  to  it  by  him,  does  not,  necessarily, 
evidence  a  want  of  authority  on  his  part  to  make  a  valid  contract  for 
insurance.  If  he  has  authority  to  effect  insurance,'  his  contracts  there- 
for A^l  be  binding  upon  the  company,*  and  the  court  will,  in  the 
absence  of  an  express  provision  in  the  contract  to  the  contrary,  take 
judicial  notice  of  the  usage  to  make  such  contracts  date  from  the  date 
of  the  application.' 

Distinction  between  contacts  for,  and  of  insurance. 

Sec.  10.  A  contract  for  insurance  is  one  thing,  and  a  contract  of 
insurance  is  another.  Even  where  a  statute  provides  that  policies  of 
insurance  shall  be  valid  only  when  made  in  writing  and  attested  by 

^JEllis  V.  Albany  (My  Fire  Ins.  Co.,  50  N.  Y.  402,  was  an  action  on  an  alleged 
contract  of  insurance.  McC.  was  agent  for  several  companies,  including  defend- 
ant. Plaintiff  applied  for  insurance  upon  a  quantity  of  cotton ;  the  amount  to 
be  insured  and  the  premium  was  agreed  upon,  and  McC.  agi-eed  to  insure  as 
requested.  Plaintiff  left  it  with  McC.  to  decide  in  what  companies,  and  how  much 
in  each  the  insorance  should  be.  He  decided  to  place  $6,100  with  the  defendant, 
and  entered  the  contract  to  that  effect  in  his  register,  received  the  premium  and 
credited  the  amount  to  the  defendant.  It  was  held,  that  this  was  in  substance  a 
contract  to  issue  a  policy  for  the  amount  so  placed,  and  was  binding  upon  the 
defenda,nt. 

'HUis  V.  AWxmy  Oity  Fire  Inswanoe  Ocnwpany,  ante. 

^Sanborn  v.  Fi/rmmiis  Ins.  Co.,  16  Gray  (Mass.)  44-48. 

^Posty.  Mtna  Ins.  Co.,  43  Barb.  (N.  Y.)  361. 

'Geovbk,  J.,  in  EUis  v.  Albang  City  Ins.  Co.,  ante. 
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the  signature  of  the  president  and  secretary,  yet  a  valid  contract  to 
insure  can  be  made  by  parol,  and  the  company  will  be  liable  thereon.' 

So,  where  the  charter  of  an  insurance  company  provided  that  all 
contracts,  bargains,  agreements,  policies  and  other  instruments  should 
be  in  writing,  under  the  seal  of  the  corporation,  and  attested  by  the 
signature  of  certain  officers,  it  was  held  that  this  did  not  prevent  the 
making  of  a  valid  contract /or  insurance  by  parol,  and  that  the  char- 
ter only  related  to  executed  contracts." 

The  fact,  that  the  charter  of  the  company  requires  that  all  contracts, 
bargains  or  agreements  and  policies  shall  be  in  writing,  is  held  not  to 
relate  to  a  preliminary  contract  for  insurance,  but  only  to  executed 
contracts  o/ insurance.  Hence,  while  in  the  case  of  companies  where 
charters  contain  such  a  provision,  a  contract  of  insurance  would  be  in- 
valid, yet  an  executory  contract  for  insurance,  is  held  valid  and  bind- 
ing. In  a  quite  recent  case  heard  in  the  Supreme  Court  of  the  United 
States,  this  question  was  quite  carefully  considered.^  In  that  case  the 
charter  of  the  defendant  company  authorized  its  officers  to  make  insur- 
ance against  fire,  and  for  that  purpose  to  execute  such  "  contracts,  bar- 
gains, agreements,  poMcies  and  other  instruments  "  as  were  necessary  ;  and 
declared  that  every  such  contract,  bargain,  agreement  and  policy  should  be 
in  writing,  or  in  print,  under  the  seal  of  the  corporation,  signed  by  tJie  pre- 
sident and  attested  by  the  secretary  or  proper  officer.  The  court  held  that 
the  requirement  of  the  charter  had  reference  only  to  executed  contracts 
or  policies  of  insurance,  by  which  the  company  is  legally  hound  to  indemnify 
against  loss,  and  not  to  those  initial  or  preliminary  arrangements  which 
necessarily  precede  the  execution  of  the  formal  instrument  by  the 
officers  of  the  company.  It  is  not  essential  to  the  validity  of  these 
initial  contracts  that  they  should  be  attested  by  the  officers  and  seal  of 
the  company."  Field,  J.,  who  delivered  the  opinion,  in  speaking  of 
another  point  in  the  case,  said:  "There  is  no  suggestion  that  the 
preliminary  contract  in  this  case  was  not  made  in  perfect  good  faith 
on  both  sides,  with  full  knowledge  by  the  agent  of  the  condition,  char- 


'  Commer(Ml  Ins.  Co.  v.  Union  Mutual  Ins.  Co.,  19  How.  (U.  S.)  318 ;  Jones  v. 
Promncial  Ins.  Co.,  16  Up.  Can.,  Q.  B.  477.  \         /         • 

Mnlr^^'^-  ^"7-  ^"'  n'^^'i^-  ,(F-  ?•)  ^^*^ '  *'^"*2'  ^™  -^»«-  C«.  V.  Kentucky 
Manne  &Mre  Ins  Co.,  7  Bush  (Ky.)  81  ;  N.  E.  Ins.  Co.  v.  Hobimon,  25  Ind! 
566-  Sar^orn  Y.  Fireman's  Ins.  Co.,  16  Gray  (Mass.)  448;  mUs  v.  AlMon  Ins. 
CO.,  D  o.  &  1),  409. 

'  Franklin  Ins.  Co.  v.  Colt,  20  "Wall.  (U.  S.) 
w^  appiwed^'^       '  ^^"  ^^^•''^^"^-'''S  to  parol  contracts  for  insurance. 
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acter  and  value  of  the  property  insured.  The  credit  allowed  for  the 
payment  of  the  premium  was  an  indulgence  which  the  agent  was 
authorized  by  general  usage  to  give.  Its  allowance  did  not  impair  the 
preliminary  contract ;  that,  being  valid,  could  have  been  enforced  in  a 
court  of  equity  against  the  company ;  and  having  been  enforced  by  the 
procurement  of  a  policy,  an  action  could  have  been  maintained  upon 
the  instrument ;  or  the  court,  in  enforcing  the  execution  of  the  con- 
tract, might  have  entered  a  decree  for  the  amount  of  the  insurance. 
But  no  resort  to  a  court  of  equity  for  specific  performance  was  neces- 
sary in  this  case,  by  reason  of  the  action  of  the  agent  in  filling  up  the 
blank  policy,  which  was  duly  attested,  as  he  should  have  done  imme- 
diately after  the  preliminary  arrangement  with  the  assured.  The 
agent  was  authorized  to  do,  after  the  fire,  that  which  he  had  previously 
stipulated  to  do  on  behalf  of  the  company.  *  *  *  *  The  filling 
up  of  the  policy  was  a  voluntary  specific  performance  of  the  prelimi- 
nary agreement.  And  when  filled  up,  the  policy  was,  by  express 
stipulation,  to  be  held  by  the  agent,  in  his  safe,  for  the  assured,  and 
no  actual  manual  transfer  was,  under  these  circumstances,  essential  to 
perfect  the  latter's  title.  It  then  became  his  property,  and  upon  a 
refusal  of  the  defendant  to  surrender  it,  two  courses  were  open  to  him : 
either  to  proceed  by  action  to  recover  the  possession  of  the  policy,  or  to 
sue  upon  the  policy  to  recover  for  the  loss ;  and  in  the  latter  case  to 
prove  its  contents  upon  failure  of  the  company  to  produce  the  instru- 
ment on  the  trial.' 

'  In  support  of  these  positions  the  following  cases  will  be  found  confirmatory  : 
Kokae  v.  Ins.  Co.,  1  Wash.  C.  C.  93  ;  Sheldonv.  Conn.  Mut.  Ins.  Co.,  25  Conn.  207 ; 
Liffhtbody  v.  N.  American  Ins.  Co. ,  23  Wend.  18 ;  City  of  Davenport  v.  Peoria  Marine 
and  Fire  Ins.  Co.,  17  Iowa,  277.  In  Saribom  v.  Fireman's  Ins.  Co.,  16  Gray  (Mass.) 
454,  the  court  in  a  similar  case  adopted  the  same  rule.  Hoae,  J.,  in  a  very  able 
opinion  in  commenting  upon  this  question,  pertinently  says  ;  "  We  cannot  think 
that  a  provision  in  the  charter  of  an  insurance  company  authorizing  contracts 
authenticated  by  the  signatui-e  of  a  pai'ticular  officer,  and  without  any  woi'ds  of 
restriction,  should  generally  be  constmed  to  limit  the  power  of  the  company,  and 
to  prevent  them  from  making  contracts  within  the  ordinary  scope  of  their  char- 
tered powers.  On  the  contrary,  the  phraseology  of  these  statutes  respecting  the 
execution  of  policies  should  be  regai-ded  as  consisting  simply  of  enabling  words, 
not  restraining  the  power  which  they  confer  to  make  contracts,  of  which  the  poli- 
cies are  the  evidence."  Commercial,  etc.,  Ins.  Co.  v.  Union,  etc.,  Ins.  Co.,  19  How. 
(U.  S.)  321.  And  the  learned  judge  discussed  another  important  question  in  refer- 
ence to  the  powers  of  an  agent,  whose  authority  is  limited  to  '  issuing  policies " 
made  out  by  the  company.  Upon  thi.s  question  he  said  :  "The  objection  that  the 
agent  had  only  power  to  issue  policies,  and  not  otherwise  to  make  contracts  bind- 
ing on  the  defendants,  comes  within  the  same  rule  of  construction.  His  power  of 
attoraey  authorized  him  'to  effect  insurance,'  and  'for  this  purpose  to  survey 
i-isks,  fix  the  rate  of  premium  and  issue  policies  of  insurance  signed  by  the  presi- 
dent, etc'  We  are  of  opinion  that  this  gave  him  authoi-ity  to  make  the  prelimi- 
nary contract,  as  weU  as  to  issue  the  policy.  He  was  nota  special  agent,  employed 
merely  to  receive  and  transmit  proposals  to  his  principal,  but  had  power  to  do 
whatever  the  company  could  do  in  effecting  insurance." 
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A  contract  of  insurance  may  be  changed  by  parol,"  or  by  indorsement 
upon  the  policy,'  and  the  parties  thereto  may  thus  be  changed,"  or  the 
subject-matter  of  the  risk ;'  and  such  change  eflfected  by  any  person 
whom  the  company  places  in  a  position  of  apparent  authority,  will, 
prima  facie,  be  binding  upon  it,  as  an  agent  authorized  to  make  con- 
tracts of  insurance,"  a  clerk  or  person  acting  as  secretary  in  the  oflace 
of  the  company,"  or  any  person  whom  the  company  permits  to  act  for 
it  in  such  a  manner  as  to  indicate  authority  to  act  in  such  respects.' 

An  agent  authorized  to  negotiate  contracts  of  insurance,  and  to  fill 
up  and  issue  policies,  has  authority  to  bind  the  company  by  a  parol 
contract  to  insure,  and  to  give  credit  for  the  premium,  and  in  an  action 
upon  such  a  contract,  the  plaintiff  is  entitled  to  recover  as  damages, 
the  amount  of  his  loss,  not  exceeding  the  sum  agreed  to  be  insured.' 
Such  a  contract  is  valid  and  binding  upon  the  company,'  and  is  not 
within  the  statute  of  frauds." 

'  Payne  v.  Marine  Ins.  Co.,  5  W.  &  S.  (Penn.)  122 ;  Kennebec  Co.  v.  Augusta  Ins., 
etc.,  Co.,  6  Gray  (Mass.)  204  ;  Warren  v.  Ocean  Itis.  Co.,  16  Me.  439  ;  Cwmnings 
V.  Arnold,  3  Mete.  (Mass.)  486  ;  Bunce  v.  Beck,  43  Mo.  266 ;  Wagneb,  J.,  Herming 
V.  U.  S.  Ins.  Co.,  47  Mo.  425. 

'Salmnes  v.  TJie  Rutgers  Fire  Ins.  Co.,  2  Keyes  (N.  Y.)  416 ;  Northrup  v.  TTie 
Miss.  Valley  Ins.  Co.,  47  Mo.  435. 

'In  Salornes  v.  The  Rutgers  Fire  Ins.  Co.,  ante,  the  policy  waa,  by  the  mistake 
of  the  insurer,  made  in  the  name  of  the  husband,  instead  of  that  of  the  wife, 
who  owned  the  property.  Afterwards  the  insurers  were  notified  of  the  mistake, 
and  were  requested  to  make  the  loss,  if  any,  payable  to  the  mortgagee.  An 
endorsement  was  made  by  the  secretary  upon  the  policy,  making  the  loss  pay- 
able to  the  mortgagee ;  and  the  court  held,  that  this  amounted  to  a  new  contract 
with  the  wife,  by  which  the  policy  was  made  to  cover  her  interest  in  the  property. 
In  Benjaminv.  Saratoga  Co.  Mut.  Ins.  Co.,  17  N.  Y.  415,  a  policy  of  insurance  was 
issued  to  plaintiff  as  agent  of  the  owners.  Plaintiff  had  an  interest  in  the  property 
as  mortgagee,  of  which  he  informed  the  insurers.  Afterwards  he  obtained  title 
by  foreclosure.  He  notified  the  insurers  of  this,  and  of  the  fact  that  he  had  agreed 
to  convey  to  a  third  person.  They  consented  that  the  policy  should  remain  valid 
till  the  vendee's  title  was  perfected.  It  was  held,  that  this  agreement  was  equiva- 
lent to  issuing  a  new  policy  to  plaintiff. 

*  Northrv/p  v.  The  Miss.  Valley  Ins.  Co.,  ante. 

'Pechner  v.  Phenix  Ins.  Co.,  65  N.  Y.  194 ;  Clark  v.  Manufaetwrers'  Ins.  Co.,  8 
How.  (U.  S.)  235  ;  G-lcmcesster  Manf.  Co.  v.  Howard  Fire  Ins.  Co.,  5  Gray  (Mass.) 
497  ;  HotchUss  v.  Gfermania  Fire  Ins.  Co.,  5  Hun  (N.  Y.)  90;  &oit  v.  Ins.  Co., 
ante;  Perkins  v.  Washington  Ins.  Co.  ante;  Baubie  v.  JEtJM  Iiis.  Co.,  2  Dill.  (U. 
S.  C.  C.)  156  ;  Washington  Fire  Ins.  Co.  v.  Davidson,  30  Md.  91 ;  iV.  E.  F.  &  M. 
Ins.  Co.  V.  iSchettler,  38  111.  166 ;  Viele  v.  Gfermania  Ins.  Co.  26  Iowa,  9. 

'Salomes  v.  The  Rutgers  Ins.  Co.,  3  Keyes  (N.  Y.)  416;  Conover  v.  Mut.  Ins. 
Co  1  N.  Y.  290;  Northrup  v.  The  Miss.  Valley  Ins.  Co.,  ante. 

'' Benning  w.  U.  S.  Ins.  Co.,  ante. 

8  AngeU  v.  The  Hartford  Fire  Ins.  Co.,  59  N.  Y.  171 ;  Ellis  v.  Albany  Ins.  Co., 
50  N.  Y.  402. 

'  Audubon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  216. 

>»  Dresser  v  Dre.?ser,  48  Barb.  (N.  Y.)  330,  affi'd  in  Ct.  of  Appeals  ;  Fisk  v.  Cat- 
tenett,  44  N.  Y.  538 ;  First  Baptist  Church  v.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305. 
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Agreements  to  insare  will  be  enforced  in  equity. 

Sec.  11.  The  distinction  between  a  contract  of  insurance  and  a  contract 
to  insure,  is,  that  the  one  is  executed,  and  the  other  executory,  and  in 
the  one  case  the  action  is  upon  the  contract  for  the  loss  or  damage  sus- 
tained under  the  risk,  while,  in  the  other,  the  action  is  for  a  breach  of 
the  contract,  for  not  insuring,  and  the  measure  of  recovery  is  the  loss 
sustained,'  so  that  the  effect  is  the  same  in  either  case. 

Parol  contracts  to  insure,  will  be  enforced  in  equity,  even  though 
the  charter  of  the  company  requires  all  its  contracts  to  be  in  writ- 
ing;' the  courts  holding,  in  such  cases,  that  there  is  a  broad  dis- 


^Angell  v.  HaHfm-d  Ins.  Co.,  59  N.  T.  171 ;  17  Am.  Rep.  322;  Shearman  v. 
The  Niagara  Mre  Ins.  Co.,  46  N.  Y.  530  ;  Kelly  v.  Com.  Ins.  Co.,  10  Bos.  (N.  Y.) 
82  ;  Baxter  v.  Massasoit  Ins.  Co.,  13  Allen  (Mass.)  320  ;  Hamilton  v.  Lyooming 
Ins.  Co.,  5  Penn.  St.  339  ;  miis  v.  Albany  Fire  Ins.  Co.,  50  N.  Y.  402  ;  Palm  v. 
Medina  In^.  Co.,  20  Ohio,  529  ;  Saydam  v.  Columbus  Ins.  Co.,  18  id.  659 ;  Audu- 
ion  V.  Excelsior  Ins.  Co.,  27  N.  Y.  216 ;  Perkins  v.  Washington  Ins.  Co.,  4  Cow. 
(N.  Y.)  605  ;  Bragdon  v.  Appleton,  etc.,  Ins.  Co.,  42  Me.  259  ;  Pratt  v.  iV.  F.  Cent. 
Ins.  Co.,  64  Bai-b.  (N.  Y.)  589 ;  Andrews  v.  Bsxex  F.  &  M.  Ins.  Co.,  3  Mas.  (U.  S.) 
6  :  Daven-port  v.  Peoria  M.  &  F.  Ins.  Co.,  17  Iowa,  276  ;  Union  Mwt.  Ins.  Co.  v. 
Com.  Ins.  Co.,  19  How.  (U.  S.)  318 ;  Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray 
(Mass.)  448  ;  Carpenter  v.  Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.)  408 ;  Post  v.  ^tna  Ins. 
Co.,  43  Barb.  (N.  Y.)  361. 

°In  Security  Ins.  Co.  v.  Kentucky  Marine  F.  Ins.  Co.,  7  Bush  (Ky.)  81,  this 
question  was  carefully  considered,  Robbrtson  saying:  "In  the  summer  of  the 
year  1865,  McFerran,  Manifee  &  Co.,  owning  a  large  quantity  of  cotton  purchased 
in  Georgia,  for  resale  in  New  York — to  be  shipped  from  Columbus  in  barges  down 
the  Chattahooche  to  Appalachicola,  in  Floiida,  and  to  be  thence  transhipped  in 
the  Mary  Lucretia  and  Metropolis,  ships,  to  the  city  of  New  York  —  procured 
from  the  appeUee  an  oral  contract  for  insurance  against  the  perils  of  navigation, 
which  the  appellant  re-insured  to  the  appellee ;  and  to  fill  up  the  uninsured  gap 
between  the  landing  and  transhipment  of  the  cotton  at  Appalachicola,  the  owners 
also  obtained  from  the  appellee,  on  the  10th  of  October,  1865,  an  oral  contract  for 
insui'ance  against  fii-e  risks  '  on  cotton  at  Appalachicola  awaiting  shipment  per 
Mary  Lucretia  and  Metropolis.'  On  the  same  day  the  appellant  made  with  the 
appellee  a  similar  contract  of  re-insurance  of  the  same  cotton  against  the  same 
risk.  And,  on  the  17th  of  October,  1865,  the  appellant's  agent,  Muir,  made  in  his 
book  B,  kept  by  him  as  evidence  of  insurances,  an  entiy  of  the  insurance  and  re- 
insurance, described  as  insuring  against  a  'fire  risk  on  cotton  at  Appalachicola 
awaiting  shipment.'  There  is  neither  proof  nor  sufficient  presumption  that,  at 
the  date  of  the  entry  in  book  B,  owners  or  insurers  knew  that  the  cotton  had 
reached  Appalachicola ;  but,  as  afterward  appeared,  some  of  it  (46  bales)  had 
been  consumed  by  fire  at  the  wharf  at  Appalachicola  on  the  6th  of  October,  1865. 
On  satisfactory  proof,  the  appellee  adjusted  the  loss  and  paid  the  owners  its 
portion  of  the  liability  according  to  its  contract  of  insurance,  and  thereafter 
brought  this  suit  against  the  appellant  for  a  specific  execution  of  its  contract  of 
re-insurance  and  for  indemnity  in  damages,  and  finally  recovered  a  judgment, 
which  by  this  appeal  the  appellant  seeks  to  reverse  on  the  following  grounds,  on 
which  the  action  was  unsuccessfully  defended  : 

1.  There  was  no  retrospective  insurance  or  re-insurance  against  fire  beyond  the 
date  of  the  conti-act. 

2.  An  oral  contract  for  insurance  was  not,  according  to  the  common  law,  bind- 
ing and  enforceable.  „     ,      ,  j.o    J 

3.  If  such  a  contract  was  valid  at  common  law,  the  appellee's  charter  modified 
that  law  in  that  respect  by  requiring  avn-itten  memorial  signed  by  the  president ; 
and,  consequently,  as  the  alleged  ins«rance  was  not  binding,  the  re-insurance 
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tinction  between  an  executory  and  an  executed  contract,  and  that  the 
charter  provisions  can  only  be  held  to  apply  to  the  latter.     That  is, 

was  not  obligatory,  because  it  only  insured  the  original  insurer  against  an  enforce- 
able liability. 

Simple  insurance,  prima  facie,  implies  the  existence  of  the  thing-  insured 
at  the  date  of  the  contract.  Bat  when,  as  in  marine  policies,  the  thing  being  dis- 
tant and  its  status  unknown  to  either  party,  an  insuraiice  '  losi  or  not  lost '  may 
bind  the  insurer  for  a  loss  occuring  before  the  date  of  the  contract.  Such  a  pro- 
vision is  quite  usual  in  fire  as  well  as  marine  insurances,  and  without  these  expre.ss 
words  circumstances  may  sufficiently  imply  the  same  intent.  1  Arnould  on  Ins. 
25;  Phill.  on  Ins.  §925;  Gen.  Int.  Iris.  Co.  y.  Ruggles,  12  Wheat.  403.  The 
marine  insurance  and  re-insurance  in  this  case  were  expressly  retrospective,  and 
the  evident  purpose  of  the  owners  and  of  the  appellee  was  to  protect  the  cotton 
from  fire  from  the  landing  to  the  transhipment  of  it  at  Appalachicola.  The 
testimony  is  conclusive  to  that  effect.  This  authorizes  the  presumption  that  the 
insurance  was  co-extensively  comprehensive  ;  and  the  testimony,  when  carefully 
analyzed,  preponderates  decidedly  that  way,  and  does  not  conflict  with  the  neces- 
sary construction  of  the  entry  in  book  B.  Although  a  policy,  as  an  executed 
contract  of  msurance,  is  defined  to  be  documentary  and  authenticated  by  the 
underwriter's  signature,  yet  a  contract  to  issue  a  policy  as  an  executory  agreement 
to  insure  may  be  binding  without  any  written  memorial  of  it.  No  statute  of 
frauds  applies,  and  the  common  law  does  not  require  writing.  This  has  been  often 
adjudged  ;  but  for  the  purpose  of  mere  authority  now  the  cases  of  Tayloe  v.  Mer- 
chants' Ins.  Co.,  9  How.  390  ;  andof  Commercial  Ins.  Co.v.  Union  Mutual  Ins.  Co., 
19  id.  318,  are  deemed  sufficient.  And  in  the  case  in  9  Howard  the  Supreme  Court 
decided,  as  many  other  courts  have  also  decided,  not  only  that  such  an  oral  con- 
tract for  a  policy  might  be  specifically  enforced,  but  that  a  court  of  equity  having 
jurisdiction  for  specific  enforcement  would,  to  avoid  unnecessary  circuity,  adjudge 
the  damages  just  as  if  a  policy  had  been  executed,  and  an  action  had  been  brought 
on  it  for  the  loss  of  the  thing  thereby  insured.  In  our  judgment  the  appellee's 
charter  does  not  require  such  executory  contract  to  be  in  wi-iting.  If  it  does, 
it  w  an  anmnaly,  for  we  know  of  no  other  American  charter  that  does  so  require. 
Ihe  seventh  section  of  the  appellee's  charter  recognizes  the  power  of  the  cor- 
poration to  insure  all  kinds  of  property  against  fire  and  marine  risks,  and  to  do 
all  things  respecting  insurance  which  an  individual  might  lawfully  do,  '  and  all 
other  thing  necessary  and  proper  to  promote  these  objects.'  As  the  common  law 
allows  an  unincorporated  citizen  to  make  contracts  of  insurance,  and  does  not 
require  written  memorials  of  executory  agreements  to  insure,  and  the  object  of  an 
act  ot  incorporation  is  only  to  give  legal  individuality  to  a  multitude  of  persons, 
and  to  hmit  the  natural  rights  and  powers,  this  seventh  section  certainly  concedes 
ttie  right  ot  this  corporation  to  make  initial  contracts  for  insurance  without  any 
wi-iting  ;  and  we  cannot  presume  that  the  thirteenth  section  was  intended  to  cur- 
tail that  right  by  providing  '  that  all  policies  or  contracts  of  insurance  which  may 
be  made  or  entered  into  by  the  said  corporation  shall  be  subscribed  by  the  presi- 
dent or  president  j,TO  tern  and  signed  and  attested  by  the  secretary,  and  being 
^mVi  £/ «  """  7  f."""'^/  shall  be  binding  and  obligatory  on  the  said  corporation 
without  the  seal  thereof  according  to  the  tenor,  extent,  and  meaning  of  such  poli- 
vprnX'^*"""]!'  ;  ?""*?  according  to  its  literal  interpretation  this  section  does  not 
onrTv!t«  i^'^^f''''  'it  '"^'^^''^e  to  be  in  writing,  but  only  dispenses  with  the 
»?wi^  for  authenticating  such  as  are  in  writing  whenever  signed  and 

attested  as  prescribed,  and  which  cannot  he  done  as  to  oral  contracts.  It  applies 
oLmnn  tw"  1'°"  of  wiitten  contracts,  and  does  not  purport  to  change  the 
common  law  as  to  what  contracts  shall  be  written.  Jf  such  a  repeal  If  the 
TcZfr  cr/^*^  been  intended  why  did  not  the  section  expressly  reqtiire  that 
^AU  ™1W=,'  nl^'r'r^.^'  r"  '^^  «''eeuted,  for  instance,  shall  be  in  writing? 
exeLto,vrnnt?».fff''*''^r°^  insurance'  imports  executed  insurances,  and  not 
ance  bv  L^W  „v.  '  ^°n"®'  "J-^f  msuranse.  Such  initial  contracts  for  insur- 
noi  ^nlvl  fl  f  "erally  made  by  agents  and  neither  could  be  conveniently 
W  ThP  n^lJv  ?^'  "T,  ^^^S  ^'^■"'  ^^''^'^  ^y  ^^^  president  and  secre- 
&ieot  of  hJthl  ?^;rt?f^"*'r-^''""'/'  so  signed.  The  fair  inference  is,  that 
tne  Object  ot  the  thirteenth  section  was  to  enlarge  the  common-law  ria-hts  of  the 
corporation  and  not  to  curtail  them,  an*  conslquently  the  wholTe  L^m  of  thai 
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that  a  contract  of  insurance  must  be  in  -wiiting,  but  that  a  contract  to 
insure,  may  be  by  parol.' 

section  was  to  dispense  with  the  corporate  seal  in  cases  in  which  it  was  pre- 
viously necessary  for  authenticating  corporate  acts  in  writing ;  and  such  has 
been  the  judicial  construction  of  the  like  provisions  in  charters  in  other  States. 
A  general  statute  of  Massachusetts,  applicable  to  ail  insurance  companies,  pro- 
vides that  all  policies  of  insurance  made  by  such  companies  shall  be  subscribed, 
etc.,  and  be  as  obligatoi-y  as  if  certified  by  the  common  seal.  The  Supreme 
Court  of  that  State  construed  that  enactment  as  intended  only  to  dispense  with 
the  corporate  seal,  and  not  as  requiring  writing  not  required  by  the  common  law, 
and  that  an  oral  contract  to  issue  a  policy  was  valid  and  enforceable.  And  this 
was  affirmed  by  the  Supreme  Court  of  the  United  States  in  the  case  in  19  How. 
swpra.  The  slight  difference  in  the  language  of  the  13th  section  and  in  that  of 
the  Massachusetts  act  is  not,  in  our  opinion,  such  as  to  require  a  different  inter- 
pretation of  the  object  of  the  two  provisions.  In  most  of  the  States,  as  well  as  in 
the  Supreme  Court  of  the  United  States,  executory  oral  contracts  to  insure  have 
been  specifically  enforced  in  equity,  although  executed  contracts  must  be  in 
writing.  See  Sandf.  408 ;  4  Cow.  646 ;  17  Iowa,  278 ;  20  Ohio,  529.  And  in  a 
case  published  in  1  Am.  Law  Reg.  (N.  S.)  p.  116,  Justice  Gbier  adjudged  in 
the  westei-n  district  of  Pennsylvania,  that  equity  would  enforce  an  oral  agree- 
ment for  insurance  even  though  the  insurer's  charter  requii-ed  that  '  all  policies, 
bargains,  conti'acts,  and  the  agreements  for  insurance  shall  he  in  writing  or 
in,  print,  and  signed  by  the  president  and  attested  by  the  secretary.'  This  is 
a  peculiar  case,  which  may  be  somewhat  questionable,  as  the  charter  expressly 
required  writing  in  policies  and  all  other  contracts /or  insurance.  But  his  notion 
was  that  there  was  no  purpose  to  repeal  the  common  law,  but  that  the  legislative 
object  was  to  require  wi-iting  in  policies  and  all  other  executed  contracts  ^usdem 
generis.  However  this  may  be,  we  are  satisfied  that  the  13th  section  of  the 
appellee's  charter  Twt  expressly  requiring  writing  does  not  modify  the  common 
law  as  to  oral  contracts  for  insurance.  And  we  are  also  satisfied  that  Muir,  as 
appellant's  agent,  had  implied  authority  to  re-insure  against  fire  out  of  Kentucky 
as  well  as  in  it.  The  consequence  is,  that  the  appellee  was  entitled  to  judgment ; 
and  the  appellant,  re-insuring  the  fire  risk  taken  by  the  appellee  for  the  owner 
must  be  liable  as  for  a  fire  and  not  a  marine  risk.  The  judgment,  conforming  to 
the  fire  stavdard  by  which  the  appellee's  liability  was  adjusted,  does  not  there- 
fore appear  too  high  ;  the  amount  does  exceed  the  legal  liability  according  to  the 
law  and  the  facts  of  the  case."  Commercial  Union  Ins.  Co.  v.  Union,  etc.,  In^s. 
Co.,  19  How.  (U.  S.)  318;  Sanborn  v.  Fireinan's  Ins.  Co.,  16  Gray  (Mass.)  448  ; 
Henning  v.  U.  S.  Ins.  Co.,  2  Dill.  (U.  S.)  C.  C.  26.  It  has  been  held  in  Missouri, 
in  Henning  v.  U.  S.  Ins.  Co.,  47  Mo.  425,  that  where  the  charter  requires  the 
contract  to  be  in  writing,  a  parol  contract  to  insure,  or  of  insurance  was  invalid, 
and  where,  by  law,  as  in  Georgia,  all  contracts  of  insurance  are  required  to 
be  in  writing,  it  has  been  held  that  an  agreement  to  renew  a  policy  when  it 
expired,  made  by  parol,  is  inoperative,  even  though  the  insurance  is  paid. 
Croglian  v.  N.  T.  Underumters'  Agency,  53  Ga.  109.  And  in  Arkansas  it  has 
been  held  that,  where  the  charter"  requires  the  policy  to  be  sealed,  a  policy 
not  under  seal  cannot  be  enforced.  Lindauer  v.  Delaware  Mut.  Safety  Ins.  Co., 
13  Ark.  461.  See  also,  Pranklin  F.  Ins.  Co.  v.  Taylor,  52  Miss.  441 ;  Phenix  Ins. 
Co.  V.  Hoffhei'mer,  46  id.  657  ;  Franklin  Ins.  Co.  v.  Colt,  ante. 

^Cmmnercial  Union  Ins.  Co.  v.  Union,  etc.,  Ins.  Co.,  19  How.  (U.  S.)  318.  In 
Relief  Ins.  Co.  v.  Shaw,  recently  decided  in  the  United  States  Supreme  Court, 
reported  in  vol.  15,  p.  474,  of  the  Albany  law  Journal,  Bradley,  J.,  in  passing 
upon  this  question,  says  :  "  It  is  contended,  however,  that  the  present  case  is  sub- 
ject to,  and  is  to  be  governed  by,  certain  express  regulations  which  take  it  out  of 
the  general  rule  of  the  common  law.  The  charter  of  the  defendant  company  is 
referred  to  as  restraining  its  power  to  enter  into  contracts  of  insurance  in  any 
other  manner  than  by  a  written  instrament.  The  company  was  formed  in  1856, 
under  the  general  fire  insurance  companies'  act  of  New  York,  passed  in  1853,  by 
which  any  association  proposing  to  be  organized  under  its  provisions,  was  required 
to  file  a  copy  of  its  charter  in  the  office  of  the  comptroller,  and  therein  'set  forth 
the  name  ef  the  company,  the  place  where  its  business  should  be  located,  the 
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Equity  will  compel  performance,  and  enforce  payment  of  loss. 

Sec.  12.  Where  a  bill  for  specific  performance  is  brought,  the  court 
will  not  only  decree  performance  by  a  delivery  of  the  policy,  but  will 

mode  and  manner  in  which  the  corporate  powers  granted  by  the  act  are  to  be 
exercised,  etc. '  The  company  in  this  case  filed  such  a  charter,  by  the  first  arti- 
cle of  which  it  was  declared  as  follows  :  '  The  name  of  this  company  shall  be  the 
Relief  Fire  Insurance  Company.  The  principal  ofl5ce  for  the  transaction  of  its 
business  shall  be  in  the  city  of  New  York.  Its  purpose  and  business  shall  be  by 
instrument  under  seal  or  otherwise  to  make  insurance  on  dwelling-houses,  stores, 
and  all  other  kinds  of  buildings,  and  upon  household  furniture,  and  other  prop- 
erty against  loss  or  damage  by  fire,  etc'  By  article  V.  it  is  declared  that  'the 
president  or  other  officer  appointed  by  the  board  of  directors,  for  the  purposes 
aforesaid,  shall  be  authorized  in  the  name  and  behalf  of  the  company,  and  in  and 
by  policy  of  insurance  in  writing  to  be  signed  by  the  president  or  other  officer 
and  the  secretary  of  the  company,  to  make  contracts  of  insurance  with  any  per- 
son or  persons,  or  body  politic  or  corporate,  against  loss  or  damage  by  fire,  etc' 
It  is  insisted  that  these  articles  are  the  company's  law  of  existence,  and  that  it 
would  be  ultra  vires  for  it  to  make  parol  contracts  of  insurance.  But  it  is  mani- 
fest that  the  article  last  quoted  is  merely  affirmative  as  to  what  may  be  done  by 
the  officers  in  the  usual  course,  and  contains  no  negative  clause  that  an  insurance 
made  otherwise  than  by  a  written  policy  shall  be  void.  And  the  clause  in  the 
first  article  which  declares  that  the  company's  '  purpose  and  business  shall  be  by 
instrument  under  seal  or  otherwise,  to  make  insurance,'  admits  of  a  wider  con- 
struction than  that  contended  for.  The  words,  '  by  instrument  under  seal  or 
otherwise,'  may  as  well  mean  '  by  sealed  instrument,  or  otherwise,'  as  to  mean 
'  by  instrument  —  either  under  seal  or  otherwise.'  The  substantial  power  given 
by  law  to  an  association  organized  under  it,  is  to  make  insurance  against  loss  and 
damage  by  fire.  The  mode  and  form  in  which  it  shall  make  its  contracts  is  not 
prescribed  as  an  essential  part  of  its  being  or  mode  of  action.  The  expressions 
referred  to  are  not  of  that  character.  They  indicate,  in  language  chosen  by  the 
company  itself,  and  not  by  the  legislature,  the  ordinary  mode  of  conducting  its 
business.  After  having,  by  its  officers  and  agents,  made  a  parol  contract  of 
insurance  and  induced  the  insured  party  acting  in  good  faith  to  rely  on  its  engage- 
ments, it  cannot  be  permitted  to  shelter  itself  behind  any  such  ambiguous  expres- 
sion in  its  charter  and  claim  to  have  a  special  statute  of  frauds  for  its  own  benefit. 
Substantially  similar  provisions  to  those  now  relied  on  were  contained  in  the 
charter  of  the  Fireman's  Insurance  Company  in  the  case  of  Sanborn,  in  16  Gray  ; 
but  the  court  held  that  they  were  merely  enabling  in  their  character,  and  not 
restrictive  of  the  general  power  to  effect  contracts  in  any  lawful  and  convenient 
mode.  '  We  cannot  think,'  said  Judge  Hoae,  delivering  the  opinion  of  the  court, 
'that  a  provision  in  the  charter  of  an  insurance  company,  authorizing  contracts 
authenticated  by  the  signature  of  a  particular  officer,  and  without  any  words  of 
restriction,  should  generally  be  construed  to  limit  the  powers  of  the  company, 
and  to  prevent  them  fj'om  making  contracts  within  the  ordinary  scope  of  their 
chartered  powers.  On  the  contrary,  the  phraseology  of  those  statutes  respecting 
the  execution  of  policies  should  be  regarded  as  consisting  simply  of  enabling 
words,  not  restraming  the  power  which  they  confer  to  make  contracts,  of  whiuh 
the  policies  are  the  evidence.'  16  Gray,  454.  Substantially  the  same  views  were 
expressed  by  the  Court  of  Appeals  of  New  York  in  the  case  of  Mrst  Baptist 
Church  V.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  309-311.  But,  besides  all  this, 
it  is  not  perceived  how  the  insured  can  be  affected  by  these  verbal  minutiae 
m  the  charter  of  the  company  without  their  being  bi-ought  to  his  knowledge. 
The  charter  is  a  docnment  on  file  in  the  office  of  th«  comptroller  of  New  York 
in  the  city  of  Albany.  A  person  dealing  with  the  company  in  Massachusetts 
cannot  be  expected  to  know  its  precise  terms.  It  holds  itself  out  to  be  an 
ii^urance  company,  authorized  to  take  risks  against  losses  by  fire,  and  by  its 
offacers  and  agents  assumes  to  act  in  the  same  manner  as  other  insurance 
companies  do.  However  it  may  expose  itself  to  be  questioned  by  the  govern- 
ment which  created  it,  for  exceeding  the  precise  limits  of  the  powers  granted,  it 
IS  estopped  from  eluding  its  obligations,  incurred  toward  those  who,  in  ignorance 
of  these  hmits,  contract  with  it  in  good  faith,  and  upon  the  basis  of  thl  powers 
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also  adjudicate  and  compel  the  payment  of  the  loss ;'  and  the  fact  that 
the  party  has  a  remedy  at  law,  will  not  be  sufficient  to  oust  the  court  of 
its  jurisdiction,  as  the  party  has  a  right  to  have  the  contract  enforced 
by  a  delivery  of  the  policy,  and  the  court  having  jurisdiction  for  one 
purpose,  will,  to  prevent  circuity  of  actions,  compel  a  payment  of  the 
loss  under  the  policy."  In  such  cases,  the  assured  has  his  election  of 
remedies.     He  may  proceed  at  law  upon  the  contract  to  insure,'  or  in 

assumed  by  its  recogriized  agents  to  exist.  It  is  contended,  however,  that  there 
is  a  statute  of  Massachusetts  which,  in  effect,  requires  that  all  conti'acts  of  insur- 
ance shall  be  in  writing,  namely :  chapter  196.  section  1,  of  the  acts  of  Massachu- 
setts for  1864,  which  provides  as  follows :  '  In  all  insurance  ag-ainst  loss  by  fire 
hereafter  made  by  companies  chartered  or  doing  business  in  this  Commonwealth, 
the  conditions  of  insui-ance  shall  be  stated  in  the  body  of  the  policy,  and  neither 
the  application  of  the  insured  nor  the  by-laws  of  the  company  shall  be  considered 
as  a  warranty  or  a  part  of  the  contract,  except  so  far  as  they  are  incorporated 
in  full  into  the  policy  and  appear  on  its  face  before  the  signatures  of  its  officers.' 
It  is  evident  that  the  object  of  this  statute  was,  not  to  prohibit  parol  contracts  of 
insurance,  but  to  prohibit  the  practice  of  referring  to  a  set  of  conditions  not  con- 
tained and  set  out  in  the  policy,  but  embodied  in  some  other  paper  or  document. 
The  statute  was  passed  for  the  benefit  of  the  insured,  in  order  that  they  might 
not  be  entrapped  by  conditions  to  which  their  attention  might  never  be  called, 
and  which  they  might  inadvertently  overlook  and  dlsreg'ard  if  they  were  not 
embraced  in  their  policies.  It  applies  in  terms  only  to  policies,  that  is,  to  written 
contracts  of  insm-ance  ;  and  has  no  application  whatever  to  parol  insurances.  It 
does  not  prohibit  them  nor  affect  them  in  any  way.  Other  points  were  taken  by 
the  plaintiff  in  error,  to  the  effect  that  there  was  no  evidence  that  the  agent  ever 
had  authority  to  make  other  than  a  written  contract,  or  that  a  completed  oral 
contract  was  ever  made  as  stated  in  the  declaration,  or  that  the  insurance 
company  ever  authorized  its  agent  to  delegate  to  another  the  power  to  make 
insurance.  An  examination  of  the  bill  of  exceptions  shows  that  it  does  not 
contain  all  the  evidence  which  was  adduced.  Whether  the  omitted  portions 
would  fui-nish  any  light  on  these  points  we  are  unable  to  say.  But  we  think 
that  the- evidence  which  is  spread  upon  the  record  was  suflScient  to  go  to  the 
jury,  and  we  see  no  en-or  in  the  charge  of  the  court  in  this  behalf.  The  agent 
who  acted  in  this  case  had  been  accredited  as  the  general  agent  of  the  company 
in  the  Commonwealth  of  Massachusetts  from  the  beginning  of  1870,  and  had 
during  all  that  time  been  transacting  the  business  of  the  company  as  such  agent 
in  the  city  of  Boston.  His  mode  of  doing  business  was  not  materially  different 
from  that  of  other  agents  or  companies.  He  had  during  all  that  period  been 
assisted  by  a  clerk  or  clerks  who  attended  to  the  business  in  his  absence,  which 
the  company  must  have  known.  These  and  other  facts  suflSiciently  shown  by  the 
evidence  entirely  justify  the  charge  of  the  coui-t,  and  the  finding  of  thejui-yis 
conclusive." 

'Lightbody  v.  iV.  Aonenoan  Ins.  Co.,  23  Wend.  (N.  Y.)  18;  Hallock  v.  Com.lTis. 
Oj  .  26N.  J  268;  Carpenter  v.  Mut.  Inn.  Co.,  4  Sandf.  Ch.  (N.  Y.)  408  ;  Union 
Mut.  Ins.  Go.  V.  Ccm.  Ins.  Co.,  2  Curtis  (U.  S.)  254;  Perkins  v.  Washington  Ins. 
Co.,  4  Cow.  (N.  Y.)  645 ;  Suydam  v.  Colvmhus  Ins.  Co.,  18  Ohio,  659. 

'  Jbrae*  v.  PrwAwAal  Ins.  Co.,  16  U.  C.  Q.  B.  477  ;  Ellis  v.  Albany  City  F.  Ins. 
Co.,  50  N.  Y.  402. 

'Jmesy.  Promncial  Ins.  Co.,  ante. ;  Commerdal  Union  Ins.  Co.  w  .The  Un^ 
Ins  Co.  19  How.  (U.  S.)  321 ;  Trustees,  etc.,  v.  Brooklyn  F.  Ins.  Co.,  n  N  Y^  205 ; 
ZkmBsl  SsJexF  M.  InJ.  Co.,  3  Mas.  (U.  S)  ^yTayloey.  Merchants'  F  Im. 
Co.,  9  How.  (U.  S.)  390.  In  EllU  v.  Attany  City  F  Ins  Co  ante.  Gr«ovER,  J., 
said:  "Whatever  doubts  may  formerly  have  existed  as  to  the  validity  of  parol 
contracts  of  insurance,  made  by  insurance  companies  authorized  by  their  charters 
to  make  insurance  by  issuing  policies,  it  is  now  settled  that  they  are  valid.  It  is 
equally  well  settled  that  parol  contracts  of  such  companies  to  effect  an  insurance 
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equity  to  compel  a  delivery  of  the  policy,  and  a  payment  of  the  loss. 
Generally,  it  is  believed  that  the  safest  and  best  remedy  is  to  be  found 
in  a  court  of  equity.'  An  agreement  by  parol  to  insure,  and  that  the 
risk  shall  attach  pending  the  application,  is  good,"  or  a  parol  agree- 
ment to  make  a  policy  by  a  person  authorized  to  do  so,  is  binding  upon 
the  company,  and  a  court  of  equity  will  compel  a  specific  performance 
of  the  contract,"  and  where  a  definite  time  is  agreed  upon,  within 
which  it  shall  be  issued,  no  .demand  therefor  is  necessary.* 

by  issuing  policies,  are  valid,  and  will  be  enforced  by  compelling  specific  pei-form- 
ance  by  the  company,  or  in  an  action  for  a  breach  of  the  agreement ;  in  either  of 
which  a  recovery  far  a  loss  of  the  property  agreed  to  be  insured  mil  he  awarded  to 
the  plaintiff."  Kmtueky  Mut.  Ins.  Co.  v.  Jenks,  5  Ind.  96  ;  Ide  v.  Phenix  Ins.  Co., 
2  Biss.  (U.  S.)  333 ;  Mills  v.  Albion  Ins.  Co.,  4  C.  C.  (So.)  575 ;  Angel  v.  Hartford  F. 
Ins.  Co.,  59  N.  Y.  171 ;  Shearman  \.  Niagara  Fire  Ins.  Co.,  46  N.  Y.  530 ;  KeUy 
V.  Com.  Ins.  Co.,  10  Bos.  (N.  Y.)  82  ;  Baxter  v.  Massasoit  Ins.  Co.,  13  Allen  fMass.) 
320 ;  Hamilton  v.  Lyomni-ng  Ins.  Co.,  5  Penn.  St.  339  ;  Braydon  y.  A'ppldLon,  etc., 
Ins.  Co.,  42  Me.  259 ;  Davenport  v.  Peoria,  etc.,  Ins.  Co.,  17  Iowa,  276  ;  Audubon 
V.  Excelsior  Ins.  Co.,  27  N.  Y.  216. 

'Jones  V.  I^ovincial  Ins.  Co.,  ante;  Dimning  v.  Phenix  Ins.  Co.,  68  111.  414; 
Gerrish  v.  German  Ins.  Co.,  55  N.  H.  355  ;  Kelly  v.  Com.  Ins.  Co.,  10  Bos.  (N.  Y.) 
82. 

"  In  AndvJxm  v.  Excelsior  Ins.  Co.,  27  (N.  Y.)  216,  the  court  held  that  a  verbal 
agreement  to  insure  propertj'  against  lire  is  valid,  where  all  the  tei-ms  have  been 
agreed  upon  except  the  rate  of  premium,  where  a  former  rate  had  been  fixed,  and 
nothing  was  said  about  any  change  therein,  is  valid  and  binding,  the  presumption 
being  that  the  same  rate  would  continue,  and  the  company  under  such  a  contract 
was  held  liable  for  a  loss  occuning  the  next  day  after  the  contract  was  made,  and 
before  the  policy  had  been  delivered.  In  FYanklin  Ins.  Co.  v.  Hewitt,  3  B.  Mon. 
(Ky.)  the  defendant  company  agreed  to  deliver  the  plaintiff  a  policy  covering  cer- 
tain property,  the  terms  and  conditions  of  the  insurance  being  agreed  upon,  but  it 
sent  a  policy  varying  from  the  contract,  and  a  loss  oecumng  within  the  insurance 
contracted  for,  but  which  was  not  covered  by  the  policy,  it  was  held  that  a 
recovery  might  be  had  according  to  the  contract  agreed  upon,  it  being  shown 
that  they  had  never  seen  the  policy  until  after  the  loss,  and  were  not  aware  of 
the  variance  between  the  policy  and  the  contract.  In  Davenport  v.  Peoria  Ins. 
Co.,  17  Iowa,  276,  an  agreement  for  insurance  was  entered  into  through  the 
defendant's  agent,  and  on  the  next  day  a  policy  was  delivered  and  received 
by  the  plaintiff,  dated  as  of  the  previous  day.  Before  the  policy  was  delivered 
a  loss  occurred,  and  the  company  was  held  liable  therefor,  although  the  chai-- 
ter  of  the  company  provided  that  all  policies  should  be  subscribed  by  the 
president  and  signed  and  sealed  by  the  secretary,  and  that  the  premium  was 
not  paid  until  the  policy  was  delivered.  In  GoodaU  v.  iV.  E.  F.  Ins.  Co.,  25 
N.  H.  169,  the  secretary  of  the  defendant  company  delivered  to  the  plaintiff  a 
memorandum,  stating  that  the  directors  consented  to  continue  in  force  a  policy 
previously  issued  to  him  by  the  company,  and  that  it  might  cover  certain  pi-op- 
erty  not  embraced  in  the  previous  policy,  and  it  was  held  that  this  certificate 
was  evidence  of  a  valid  contract  of  insurance,  upon  which  the  defendante  were 
liable.  See  also.  State,  etc.,  Ins.  Co.  v.  Poj^er,  3  Grant's  Cases  (Penn.)  123,  aaAEureka 
Ins.  Co.  V.  Mobinson,  56  Penn.  St.  256,  in  which  it  was  held  that  in  such  oases  it 
will  be  presumed  that  the  contract  entered  into  is  that  ordinarily  and  iisually 
expressed  in  the  form  of  policy  employed  by  the  company  at  the  time  when  the 
contract  was  made,  and  that  the  declaration  may  set  forth  the  contract  in  accord- 
ance with  such  form.  But  if  any  special  contract  differing  therefrom  was  made, 
it  should  be  specially  set  forth.    Davenport  v.  Peoria  Ins.  Co.,  ante. 

'Kelly  V.  Comiiumwealth  Ins.  Co.,  10  Bos.  (N.  Y.)  82;  Commercial  Mut.  Marine 
Ins.  Co.  V.  Union  Mut.  Ins.  Co.,  19  How.  (U.  S.)  318 ;  N.  England,  etc.,  Ins.  Co.  v. 

•  Weat'n  Mass.  Ins.  Co.  v.  Duffy,  2  Kan.  347. 
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How  proved. 

Sec.  13.  A  contract  of  insurance,  or  to  insure,  is  established  by  the  same 
class  of  proof  required  to  establish  any  other  contract.  If  there  has  been 
any  correspondence  between  the  parties,  relative  to  the  matter,  it  is 
competent  evidence  either  to  prove  or  disprove  the  fact  that  a  contract 
was  made,  but  is  not  always  conclusive.  The  burden  of  establishing  it 
is  upon  the  assured,  and  he  must  satisfy  the  jury  that  a  complete  and 
perfect  contract  was   made ;'  that  an  agreement  was  entered  into, 

J2o&i7lso7i,  25  Ind.  536  ;  5Bennett's  F.  I.  C.  62  ;  Union,  etc.,  Ins.  Co.  v.  Commercial, 
etc.,  Ins.  Co.,  2  Cvu-tis  (U.  S.)  524.  But  in  all  such  cases,  in  order  to  entitle  the  i>arty 
to  specific  performance  by  issuance  of  a  policy,  a  valid  contract  must  bo  established, 
and  the  party  must  show  that  he  has  complied  with  all  the  conditions  thereof.  Thus, 
whei-e  the  plaintiff  did  not  establish  a  contract  entered  into  with  an  authorized 
agent  of  the  company,  and  payment  of  the  premium,  the  relief  was  denied ;  Deming 
V.  Phanix  Ins.  Co.,  68  111.  414 ;  but  payment  of  the  premium,  as  well  as  other 
conditions,  may  be  waived  as  a  condition  precedent,  but  the  burden  is  on  the 
pai'ty  applying  for  relief  to  establish  the  waiver.  Davenport  v.  Peoiia  Ins.  Co., 
ante.  In  Crerrish,  etc.,  v.  German  Ins.  Co.,  55  N.  H.  355 ;  5  Bennett's  F.  I.  C.  726, 
the  plaintiff  made  a  conti-act  with  the  defendants'  agent  to  insure  a  quantity  of 
wool  for  $3,500,  for  one  year,  commencing  Sept.  30th,  1873,  at  noon,  and  the  agent 
agreed  to  pi-ocure  and  deliver  a  policy  therefor.  Oct.  1st,  1873,  the  wool  was 
destroyed  by  fii-e.  No  policy  had  been  delivered.  The  plaintiff  made  preliminaiy 
proofs,  and  demanded  a  policy  and  payment  of  the  loss,  which  was  refused.  A 
bill  in  equity  was  brought  to  compel  a  delivery  of  the  policy,  and  for  payment  of 
the  loss,  and  the  com-t  held  that  he  was  entitled  to  a  decree  of  specific  perform- 
ance, compelling  a  delivery  of  the  policy,  and  to  prevent  circuity  of  action,  to 
compel  a  payment  of  the  loss. 

^Strohn  v.  Hartford  F.  Ins.  Co.,  37  "Wis.  625;  19  Am.  Rep.  777;  5  Bennett's 
F.  I.  C.  491 ;  McCidlough  v.  Ea^le  In^.  Co.,  1  Pick.  (Mass.)  280  ;  Trustees,  etc.,  v. 
Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305.  In  Ide  v.  Phenix  Ins.  Co.,  2  Biss.  (U.  S.)  333 ; 
5  Bennett's  F.  I.  C.  318,  the  agent  was  familiar  with  the  property,  and  offered 
to  insure  it  for  three  years  for  a  certain  pi-emium,  which  was  paid  to  him  by 
the  plaintiff.  The  policy  was  not  made,  but  the  insured  called  for  it  fre- 
quently, and  failing  to  get  it,  soon  after  left  the  State.  Before  the  agent  had 
remitted  the  premium  to  the  company,  the  property  was  burned.  The  agent 
appropriated  the  money  to  his  own  use,  and  never  reported  the  risk.  The  loss 
was  promptly  reported  to  the  agent,  who  promised  that  it  should  be  paid  at 
various  times  between  the  autumn  of  1864  and  1866.  In  1866,  the  agent  notified 
the  assured  that  the  company  would  not  pay  the  loss.  The  court  held  that  the 
contract  was  binding  upon  the  defendants,  and  that  the  fact  that  proofs  of  loss 
were  not  made,  or  the  action  brought  within  a  year,  was  not  fatal  to  a  recovery, 
as  the  acts  of  the  agent  amounted  to  a  waiver  of  compliance  with  the  conditions. 
In  Banbk  v.  ^tna  Ins.  Co.,  2  Dill.  (U.  8.  C.  C.)  156 ;  5  Bennett's  F.  I.  C.  526,  the 


six  months  after  the  policy  expired.  An  agi-eement,  however,  between  the 
plaintiff  and  the  agent  was  shown,  by  which  the  agent  agi-eed  to  renew  every 
six  months,  and  draw  for  the  premium.  He  did  not  do  so,  however,  and  the 
property  was  burned.  The  court  held  that  the  contract  was  binduig  upon  the 
company,  and  that  the  plaintiff  could  not  be  affected  by  any  private  instruc- 
tions aiven  the  agent,  or  by  any  secret  limitations  upon  his  powers.  See  also, 
Tayli^y.  Germama  Ins.  Co.,  2  Dill.  (U.  S.  C.  C.)  382  ;  5  Bennett's  F  I.  C.  454 ; 
also,  Hotchkiss  v.  Bermania  Ins.  Co.,  5  Hun  (N.  Y.)  90,  m  which,  undei-  a  very 
similar  state  of  facts,  a,  similar  doctrine  was  held.  See  Sanborn  v.  Firenrums 
Ins.  Co.,  16  Gray  (Mass.)  448.  As  bearing  upon  the  effect  of  secret  instructions 
to  the  ao-ent,  the  case  of  atizen's  Mut.  F.  Ins.  Co.  v.  Sortwell,  8  Allen  (Mass.) 
217  is  a  strong  one.     In  that  case  the  directoi-s  issued  instructions  to  their  agents 
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and  that  nothing  essential  to  the  contract  -was  left  open  for  future 
determination,'  and  the  proof  must  be  clear  that  such  a  contract  was 
made,  or  an  action  will  not  be  upheld  upon  it  at  law,  nor  will  it  be 
enforced  in  equity."  If  the  premium  is  not  fixed,  and  there  is  any- 
thing to  show  that  the  amount  was  in  dispute,  so  that  the  presumption 
as  to  former  or  customary  rates  does  not  apply,  no  contract  exists ;'  or 
if  any  essential  details  of  the  contract  are  not  agreed  upon,*  as  if  the 
apportionment  of  the  risk  is  not  determined,  °  or  if  the  risk  is  not  as 
described  by  the  assured,'  or  if  the  policy  has  not  been  accepted,  or  its 

that  distilleries  were  not  insuraWe.  The  agent,  however,  in  defiance  thereof, 
issued  a  policy  to  the  plaintiff  upon  his  distillery,  and  received  a  premium  note 
from  him  therefor.  The  court  held  that  the  policy  was  obligatory,  notwithstand- 
ing the  instructions,  and  formed  a  good  consideration  for  the  note.'  See  also, 
Pranklin  F.  Ins.  Co.  v.  Massey,  33  Penn.  St.  221,  where  the  agent  was  directed  to 
cancel  a  policy,  but  neglected  to  do  so,  and  the  company  was  held  responsible  for 
a  loss  occurring  thereafter. 

'Strohnv.  Hartford  F.  Ins.  Co.,  ante;  Neville  v.  MercTiants',  etc.,  Ins.  Co.,  19 
Ohio,  452 ;  Elimm  v.  Hwslmw,  4  Wheat.  (U.  S.)  228  ;  Ocean  Ins.  Co.  v.  Carring- 
ton,  3  Conn.  357  ;  Hallock  v.  Ins.  Co.,  27  N.  J.  268  ;  BeUemlle  Mut.  Ins.  Co.  v. 
Van  Winkle,  12  N.  J.  Eq.  333. 

'Wemlle  v.  Merchants',  etc.,  Ins.  Co.,  19  Ohio,  452.  In  Perkins  v.  Washing- 
ton Ins.  Co.,  4  Cow.  (N.  Y.)  645  ;  1  Ben.  P.  Ins.  C.  148,  the  defendants'  agent 
was  authorized  to  receive  applications  for  insurance,  and,  with  the  premium, 
forward  them  to  the  insurer,  when,  if  the  company  was  satisfied  with  the  risk, 
and  recognized  the  rate  of  premium,  a  policy  was  to  be  issued  binding  as  of 
the  tiine  of  the  agreement.  The  agent  received  a,  premium  at  the  established 
rate  of  the  plaintiff,  under  an  agreement  to  insure  his  goods,  but  before  the 
application  was  forwarded  by  him,  a  loss  occurred,  and  the  defendants  claimed 
that,  as  they  had  not  assented  to  the  premiwn,  no  perfected  contract  existed.  But 
the  court  held  that,  as  the  rate  was  the  usual  rate  charged  by  the  company, 
it  could  not  arbitrarily  object  thereto,  or  reject  the  lisk  after  a  loss.  Woodworth, 
J.,  in  a  very  able  opinion,  discussed  the  relative  rights  of  the  assured  and  the 
insurer,  in  such  cases,  and  clearly  illustrated  the  rule,  that  a  court  of  equity 
would,  in  all  cases,  enforce  a  contract  entered  into  by  the  insurer's  agent,  within 
his  apparent  powez",  when  there  was  no  fraud  on  the  part  of  the  assured,  aratj  a 
loss  had  intervened,  which  was  evidently  the  only  ground  which  induced  the 
action  of  the  company.  The  court  decreed  payment  of  the  amount  of  the  loss.  See 
also,  to  same  effect,  Woodhwry  Savings  Bank  v.  Charter  Oak  Ins.  Co  ,  31  Conn.  518 ; 
Leeds  v.  The  Mechanics'  Ins.  Co.,  8  N.  Y.  351 ;  Hallock  v.  Cominer/eial  Union  Ins. 
Co.,  26  N.  J.  268 ;  lAghtbody  v.  iV.  American  Ins.  Co.,  ante,  as  to  powers  of  an 
agent  to  bind  the  company  by  such  contracts. 

'  Orient  Mut.  Itis.  Co.  v.  Wright,  23  How.  (U.  S.)  401 ;  Mrst  Baptist  Church  v. 
Brooklyn  F.  Ins.  Co.,  28  N.  Y.  153.  In  Christie  v.  N.  British  Ins.  Co.,  3  C.  C. 
(Sc.)  360,  Lord  Justice  Clerkb  said :  "  If  the  premium  in  this  case  had  been 
agreed  on,  the  insurance  would  have  been  effected,  although  no  policy  was  deliv- 
ered ;  but  the  premises  here  cannot  be  held  to  have  been  insured,  the  premium 
never  having  been  determined  on,  and  never  having  been  fixed  by  the  Pltcenix 
office." 

*Phlato  v.  Merchants',  etc.,  Ins.  Co.,  38  Mo.  248 ;  Mut.  lAfe  Ins.  Co.  v.  Tmmg, 
5  Ins.  L.  J.  17  J  Winnisheik  Ins.  Co.  v.  Holzgrafe,  53  111.  516  ;  Bidwell  v.  St.  Louis 
Floating  Dock  Ins.  Co.,  4  Mo.  42. 

'■Sandford  v.  Trust  F.  Ins.  Co.,  11  Paige  Ch.  (N.  Y.)  547. 

•  Chase  v.  Hamilton,  20  N.  Y.  52 ;  WaU  v.  Ritchie  F.  D.,  (Sc.)  43 ;  Mead  v. 
Westchester  Ins.  Co.,  64  N.  Y.  453 ;  ffoddard  v.  Monitor  Ins.  Co.,  108  Mass.  56 ;  5 
Bennett's  F.  I.  C.  377. 
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terms  assented  to  ;'  if  the  duration  of  the  risk  is  not  agreed  on,=  if  the 
premiatn  has  not  been  paid,  when  payment  thereof  is  a  condition  pre- 
cedent," or  if  the  assured  has  once  refused  to  receive  the  policy,  he 
cannot  afterwards  insist  upon  its  delivery  without  the  insurer's  consent.' 
It  is  competent  for  the  company,  when  the  evidence  is  doubtful  as 
to  whether  a  contract  by  parol  has  in  fact  been  entered  into,  to  prove 
that  it  was  the  usual  course  of  business  of  other  insurance  companies, 
acting  through  their  agents  in  that  place,  to  receive  propositions  for  insur- 
ance hy  parol,  and  that  when  accepted,  the  transaction  was  entered  and 
recorded  on  their  books  as  an  agreement  between  the  parties  for  insurance, 
upon  the  tei'ms  and  conditions  of  the  policies  in  use  by  such  companies, 
a  policy  to  issue  at  any  time  on  request,  and  that  the  parties  contracted  in 
reference  to  such  usage.^ 

All  conditions  precedent  xnnst  be  complied  with. 

Sec.  14.  In  order  to  make  a  perfected  contract  binding  upon  the  par- 
ties, all  conditions  precedent  must  be  complied  with.  Thus,  the  plain- 
tiif  applied  March  16, 1849,  for  $1,500  insurance  upon  his  factory,  etc., 
in  the  defendant  company.  The  defendant's  secretary  accepted  the  offer 
at  three  per  cent.,  to  which  complainant  assented  by  letter ;  but  it  mis- 
carried ;  and,  subsequently,  complainant  saw  the  secretary,  mentioned 
the  fact  that  he  had  sent  the  letter,  requested  a  policy,  and  offered  to 
pay  the  premium.  The  secretary  replied  that  he  did  not  know  thenhow 
much  the  balance  would  be ;  that  complainant  might  send  it  at  any 
time,  and  also  assured  complainant  that  his  property  was  then  insured ; 
that  he  would  make  out  his  policy  and  send  it  right  away.  It  was 
made  April  18th,  and  on  the  20th  the  secretary  enclosed  a  premium 
note  to  complainant,  requesting  him  to  sign  and  remit  it  with  |7.20 
cash,  promising  to  send  the  policy.  The  note  was  one  of  the  usual 
printed  blanks,  requiring  complainant  to  procure  a  surety  for  its  pay- 
ment.    The  letter  and  note  were  deposited  in  the  post-office  at  Belle- 

"  Wood  v.  Paughkeepsie  Ins.  Co.,  32  N.  Y.  619  ;  5  Bennett's  P.  I.  C.  60 ;  Linda- 
ner  v.  Del.  Mut.  Ins.  Co.,  13  Ark.  461 ;  Rose  v.  Medical,  etc.,  Association  Sao.  20 
Scot's  Jurist.   534;  Real  Estate,  etc.,  Iris.  Co.  v.  Roessle,  1  Gray  (Mass.)  335. 

^Strdhn  v.  Ins.  Co.,  ante;  Tyler  v.  New  Amsterdam  Ins.  Co.,  4  Rob.(N.  Y.)  151. 

'  Train  v.  Holland  Purchase  Ins.  Go.,  62  N.  Y.  598 ;  BertJwud  v.  Atlantic  Marine  & 
F.  Ins.  Co.,  13  La.  539 ;  St.  Louis  Mut.  Life  Ins.  Co.  v.  Kennedy,  6  Bush  (Ky.)  450  ; 
Walker  V.  ProvineiaZ  Ins.  Co.,  7  Grant's  Ch.  (Canada)  137;  Hieinan  v.  Phoenix 
Mut.  Life  Ins.  Co.,  17  Minn.  153;  Bardie  v.  St.  Louis  Mut.  Ins.  Co.,  26  La.  An. 
242  ;  Collins  v.  Ins.  Co.,  7  Phila.  (Penn.)  201 ;  Myers  v.  Keystone  Mut.  Life  Ins. 
Co.,  27  Penn.  St.  268;  Rogers  v.  Charter  Oak  Ins.  Co.,  41  Conn.  97. 

*  Schwartz  v.  ffermania  Life  Ins.  Co.,  18  Minn.  448;  Ocean  Ins.  Co.  v.  Carring- 
ton,  3  Conn.  357. 

*^tna  Ins.  Co.  v.  N.  W.  Irrni  Co.,  21  "Wis.  458. 
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ville,  April  21st ;  and  on  the  22d,  before  the  note  could  be  returned, 
the  premises  were  consumed  by  lire.  Complainant  tendered  the  note 
and  the  money  after  the  fire,  but  they  were  refused.  The  court  held 
that  there  was  not  a  completed  contract,  because  the  act  of  incorpora- 
tion provided  that  "Every  person  who  shall  become  a  member  by 
effecting  insurance  shall,  before  he  receives  the  policy,  deposit  his 
premium  note  for  such  a  sum  as  may  be  determined  by  the  directors ; " 
and  that  there  was  no  contract  until  the  deposit  of  the  note.' 

Flaintifi*must  establish  contract.    Biuding  receipts. 

Sec.  15.  So,  too,  the  plaintiff  must  conclusively  establish  the  fact  that 
a  contract  was  made,  and  if  the  matter  is  left  in  doubt,  the  insurer  is 
entitled  to  the  benefit  of  it."  So  long  as  the  loous  penitenticB  exists,  that 
is,  so  long  as  the  matter  is  in  a  situation  that  either  party  can  recede 
from  or  withdraw  his  oflfer,  no  perfected  contract  exists.  Thus,  it  has 
been  held  that  if  the  offer  is  made  by  mail,  and  is  withdrawn  before  the 
other  party  has  posted  his  acceptance  of  the  terms,  although  he  does 
not  receive  the  letter  withdrawing  the  oflfer  until  after  the  acceptance 
is  mailed ;'  or  if  the  letter  of  acceptance  is  in  the  hands  of  the  agent 
of  the  assured  at  the  time  of  the  loss,  and  is  not  seasonably  forwarded, 
the  insurer  cannot  be  held  chargeable  for  the  loss.* 

But  this  doctrine  has  been  somewhat  impugned  by  a  later  case  in  the 
United  States  Court,'  and  by  several  cases  in  the  courts  of  other  States,' 
and  the  doctrine  as  established  by  the  later  cases  would  seem  to  be, 
that  the  locus  penitentim  is  lost,  if  an  acceptance  of  the  oflfer  is  posted 

'Belleville  Mut.  Ins.  Co.  v.  Van  Winkle,  12 N.  J.  Eq.  333. 

'MeCann  v.  ^tma  Ins.  Co.,  3  Neb.  198. 

'  In  MoCulloch  v.  The  Eagle  Ins.  Co.,  1  Pick.  (Mass.)  277,  the  question  as  to 
■what  constitutes  a  perfected  agreement,  arose  upon  the  following  state  of  facts : 
"  On  the  29th  of  December,  1820,  the  plaintiff,  who  lived  inKennebunk,  in  Maine, 
■wrote  to  the  defendants  requesting  to  know  on  -what  terms  they  -would  insure 
$2,500  on  his  brig  Hesper,  and  cargo,  from  Martinico  to  the  United  States.  The 
defendants,  on  the  first  of  January,  1821,  sent  an  answer,  saying  they  would  take 
the  risk  a,t  two  and  a  half  per  cent.  This  letter  was  received  by  the  plaintiff  the 
3rd  of  January,  on  which  day  he  wi-ote  a  reply  requesting  the  defendants  to  fill  a 
policy  on  the  terms  proposed  by  them.  The  defendants,  on  the  2d  of  January, 
■wrote  again  to  the  plaintiff,  declining  to  take  the  risk,  but  the  plaintiff  had  sent 
his  letter  of  the  3rd  before  he  received  the  last  letter  of  the  defendants.  All  the 
letters  were  sent  by  mail,  and  were  duly  received  by  the  parties  respectively. 
The  vessel  was  afterwards  lost  on  the  voyage."  The  court  held  that  there  was 
no  perfected  contract  between  the  parties,  and  that  the  plaintiff  could  not  recover 
for  a  loss  occurring  thereunder. 

*  Thayer  v.  Middlesex  Mut.  Mre  Ins.  Co.,  10  Pick.  (Mass.)  326  j  1  B.  E.  Ins. 
Cas.  329. 

»  Tayloe  v.  The  Merchants,  etc.,  Ins.  Co.,  19  How.  (U.  8.)  390. 

'Hamilton  v.  Lycoming  Ins.  Co.,  5  Penn.  St.  339 ;  HaUock  v.  Commercial,  etc., 
Ins.  Co.,  ante. 
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before  the  letter  withdrawing  the  terms  is  received,  even  though  it  was 
posted^  before  the  letter  of  acceptance  is  mailed.  It  is  perhaps  ques- 
tionable, however,  whether  the  latter  doctrine  can  hold,  if  the  insurer 
by  his  letter  of  withdrawal  has  placed  himself  in  a  position  that  he 
cotUd  not  enforce  the  contract  by  compelling  the  acceptance  of  a  policy  made 
according  to  the  contract,  and  it  would  seem  that  such  would  be  the 
position  of  the  parties.  The  question  may  perhaps  be  regarded  as  an 
open  one,  and  its  solution  must  depend  largely  upon  the  circumstances 
of  each  case.' 

If  the  evidence  is  conflicting,  and  it  is  not  clear  that  a  contract  was, 
in  fact,  made,  a  bill  for  specific  performance  will  be  dismissed,''  and 
no  recovery  can  be  had  at  law.'     The  proof  may  be  by  parol,  but 

'  It  is  proper  to  say  that  the  weight  of  authority  is  opposed  to  the  docti-ine 
expressed  in  McCulloch  v.  Eagle  Ins.  Co.,  ante,  and  the  Ioctm  penitentiw  is 
regai"ded  as  ended  when  the  offer  or  acceptance  has  passed  beyond  the  control  of 
the  party  so  that  he  cannot  recall  it.  Therefore,  when  he  mails  an  offer  or  accept- 
ance, he  cannot  recall  it,  after  the  other  party  has  accepted  Ms  terms,  by  himself 
having  mailed  a  notice  thereof  before  any  notice  of  a  recall  of  the  terms  has  been 
received  by  him,  although  it  may  be  on  its  way,  by  due  course  of  mail.  This 
question  was  disciissed  in  Adains  v.  Lindell,  1  B.  &  Aid.  681,  and  what  would 
seem  to  be  the  true  doctrine  was  announced.  In  that  case  the  defendants,  on 
Sept.  2d,  by  mail,  offei-ed  to  sell  the  defendants  a  quantity  of  wool.  Their  letter 
containing  the  offer  was  as  follows :  "  We  now  offer  you  800  tods  of  wether 
fleeces,  of  a  good  fair  quality,  of  our  country  wool,  at  35s.  6d.  per  tod,  to  be 
delivered  at  Leicester,  and  to  be  paid  for  by  two  months'  bill  in  two  months,  and 
to  be  weighed  up  by  your  agent  within  fourteen  days,  receiving  your  answer  in 
ccniTSe  of  post."  This  letter  was  misdirected,  and  in  consequence  did  not  reach  the 
plaintiff  until  the  evening  of  Sept.  5th.  On  that  evening  the  plaintiff  wrote  and 
mailed  an  accceptance  of  the  wool  on  the  tei-ms  proposed,  and  the  answer  did  not 
reach  the  defendant  until  Sept.  9th.  On  the  8th  of  Sept.  not  having  heard  from 
the  plaintiffs,  the  defendants  sold  the  wool.  The  court,  at  nisi  pnus,  told  the 
jm-y  that,  as  the  delay  in  the  receipt  of  the  offer  was  due  to  the  negligence  of  the 
defendants  in  directing  the  letter,  they  must  take  it ;  that  the  acceptance  was  sent 
by  due  course  of  post,  and  that  the  defendants  were  liable  for  the  loss  sustained. 
Upon  a  rule  for  a  new  trial,  the  ruling  was  sustained,  the  com-t  saying  in  reply 
to  the  ai-gument  of  the  defendant's  counsel,  that  there  was  no  contract  until  the 
acceptance  was  actually  received  by  the  defendants :  "  If  that  were  so,  no  contract 
would  ever  be  completed  by  post ;  for,  if  the  defendants  were  not  bound  by  their 
offer  when  accepted  by  the  plaintiffs,  till  the  answer  was  received,  then  the  plain- 
tiffs ought  not  to  be  bound,  till  after  they  had  received  the  notification  that  the 
defendant  had  received  their  answer  and  absented  to  it;  and  so  it  might  go  on  ad 
infinitum.  Far  the  defendants  must  be  considered  in  law  as  making,  during  every 
instant  of  time  their  letter  was  traveling,  the  same  identical  offer  to  the  plaintiffs ;  and 
then  the  contract  is  completed  by  the  acceptance  of  it  by  the  latter."  While  the 
letter  is  under  the  control  of  the  party,  as  if  it  is  in  the  hands  of  an  agent,  it  may 
be  recalled,  but  when  it  is  placed  in  the  public  post,  it  cannot  be,  unless  the  other 
party  is  notified  in  person,  or  by  telegraph,  before  his  receipt  of  the  lettei-  and 
the  acceptance  of  the  terms  offered,  that  the  offer  is  recalled.  Nor  then,  can  he 
recall  an  acceptance  of  an  offer,  when  a  loss  has  intervened  before  the  accept- 
ance, or  recall.  Holbrook  v.  Commercial  Union  Ins.  Co.,  ante;  Hamilton  v. 
Ziy coming  Ins.  Co.,  ante. 

''/Suydam  v.  Columbus  Ins.  Co.,  18  Ohio,  459 ;  Dinning  v.  PJienix  Ins.  Co.,  68 
ni.  414. 

'JStrohn  v.  Hartford  Ins.  Co.,  antes  Hartford  Fire  Ina.  Co.  v.  Wilcox,  57 
111.  180 ;  5  Bennett's  F.  I.  C.  321. 
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must  be  full  and  clear,"  and  proof  of  a  mere  offer  on  the  one  hand 
without  acceptance  on  the  other,  or  of  an  incomplete  contract,  that  is, 
•when  anything  is  left  open  for  future  adjustment,  either  as  to  the 
amount  of  the  risk,  the  premium  to  be  paid,  or  the  duration  of  the 
risk,  no  contract  obligation  exists.'  The  fact  that  an  application  has 
been  made  for  insurance,  and  a  long  time  has  elapsed,  and  the  rejec- 
tion of  the  risk  has  not  been  signified,  does  not  warrant  a  presumption 
of  its  acceptance.  In  such  cases  there  must  be  an  actual  acceptance, 
or  there  is  no  contract.' 

But,  where  the  insurer  or  his  agent  has  done  or  said  anything  that 
induces  the  assured  to  believe  that  the  risk  is  accepted,  the  insurer 
will  be  estopped  from  denying  its  acceptance.  Thus,  in  a  Canada 
case,'  the  plaintiff  applied  for  insurance,  and  the  agent  who  took  the 
application  gave  him  a  binding  receipt  for  twenty-one  days,  pending 
the  approval  of  the  company.  The  receipt  was  given  October  27th, 
and  on  the  1st  of  December,  the  property  was  destroyed  by  fire.  No 
policy  had  been  issued,  t>ut  prior  to  the  tire  the  plaintiff"  had  applied 
to  the  agent  for  the  policy,  and  the  agent,  relying  upon  the  fact  that 
the  application  had  not  been  rejected,  told  the  plaintiff  that  the  risk 
was  accepted.  The  company,  however,  after  the  loss,  insisted  that  the 
risk  had  not  been  accepted,  but  the  court  held  that  the  insurer,  in  view 
of  what  the  agent  had  told  the  plaintiff',  and  the  confidence  thereby 
induced  in  the  plaintiff,  was  estopped  from  denying  its  acceptance  of 
the  risk. 

Where  a  permanent  risk  exists,  and  a  policy  is  outstanding  upon 
the  property,  and  a  builder's  risk  is  applied  for  which  is  granted 
by  parol,  it  is  good,  even  though  the  amount  to  be  paid  therefor  is 
left  open  and  indefinite.  But  this  is  rather  in  the  nature  of  a  license, 
than  of  a  contract  for  insurance,  and,  even  though  nothing  was 
paid  therefor,  if  the  insurers  assented  to  carry  the  risk,  with  the 
increase  of  risk  incident  to  the  change  in  its  character,  they  would  be 
estopped  from  setting  up  the  increase  of  hazard  in  avoidance  of  lia- 
bility.' 

'  Mills  V.  Albion  Ins.  Co.,  6  S.  &  D.  409 ;  iV.  W.  Ins.  Co.  v.  j&na  Ins.  Co.,  23 
"Wis.  160 ;  N.  E.  Ins.  Co.  v.  Mobinson,  25  Ind.  536 ;  Kelly  v.  Com.  Ins.  Co.  10 
Bos.  (N.  Y.)  82. 

'Strohnv.  Hartford  Mre  Ins.  Co.,  ante;  Kelly  v.  Com.  Ins.  Co., ante;  McCvl- 
loch  V.  Eagle  Ins.  Co.,  ante;  Tyler  v.  New  Amsterdam,  etc.,  Ins.  Co.,  ante;  Trus- 
tees, etc.,  V.  Brooklyn  Fire  Ins.  Co.,  28  N.  Y.  153,  aiso  19  N.  Y.  305 ;  Audvbon  v. 
Excelsior  Im.  Co.,  27  'N.  Y.  216. 

'Ins.  Co.  V.  Johnson,  23  Penn.  St.  72. 

*  Penley  v.  Beacon  Ins.  Co.,  7  Grant's  Ch.  (Ont.)  130. 

"  Walker  v.  Metropolitan  Ins.  Co.,  47  Me.  361. 
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In  an  action  upon  an  oral  contract  of  insurance,  the  fact  that  the 
agent's  book  in  which  he  enters  risks,  does  not  contain  an  entry  of  the 
risk  in  suit,  does  not  tend  to  show  that  no  such  contract  was  made, 
and  the  book  is  not  admissible  as  evidence  upon  that  point.' 

Policy  may  be  renewed  by  parol. 

Sec.  16.  A  contract  of  insurance  may  be  made  or  modified  by  parol ; 
consequently,  a  renewal  of  a  policy  may  be  modified  by  parol  so  as  to 
express  a  diiFerent  contract  from  that  expressed  by  the  policy.  Thus, 
in  a  New  York  case,'  the  plaintiff  procured  an  insurance  on  stock,  on 
the  first  floor  of  39  Centre  street,  in  New  York  city.  Subsequently, 
the  plaintiff  removed  the  goods  to  an  upper  story  of  the  same  build- 
ing and  the  same  number  ;  after  the  removal  of  the  goods,  the  policy 
was  renewed.  Previous  to  the  renewal  of  the  policy,  the  defendant's 
agent  called  upon  the  plaintiff,  and  then  knew  by  actual  observation, 
and  was  also  informed  by  the  plaintiff,  that  the  insured  property  was 
moved  "  up  stairs."  The  renewal  receipt  described  the  premises  as 
39  Centre  street,  N.  Y.,  and  omitted  the  words  "  first  floor,"  and  pur- 
ported to  renew  and  keep  on  foot  the  original  policy.  A  loss  having 
occurred,  the  defendant  company  denied  all  liability,  because  the 
goods  were  removed  from  the  first  floor,  as  described  in  the  policy,  to 
an  upper  story  of  the  same  number,  but  the  court  held,  that,  as  the 
company  had  notice  of  the  change  of  location  before  the  policy  was  renewed, 
it  would  he  presumed  that  they  intended,  by  the  contract  of  renewal,  to  modify 
the  original  contract  so  as  to  make  it  operative  to  cover  the  goods  where  they 
knew  they  were,  and  not  to  impose  upon  the  assured  by  inducing  him  to 
believe  that  his  property  was  insured,  when  in  fact  it  was  not  J' 

'Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray  (Mass.)  448.  It  is  sufficient  if  a  con- 
tract is  established,  and  the  fact  that  no  record  of  the  risk  exists  upon  any  of  the 
company's  books,  will  not  defeat  the  claim.  Warren  v.  Ocean  Ins.  Co.,  16  Me. 
439. 

'  Lndvng  v.  The  Jersey  City  Ins.  Co.,  48  N.  Y.  379 ;  BaiMe  v.  .^Itna  Ins.  Co.,  2 
DiU.  (U.  S.  C.  C.)  156. 

"Hunt,  C,  in  delivering'  the  opinion  of  the  court,  said  :  "An  insurance  against 
loss  by  fire  may  be  made  by  parol  as  well  as  by  writing.  Fish  v.  Cottenet,  44 
N.  Y.  538.  A  written  contract  of  insurance  may  be  modified  by  parol  without 
the  passage  of  any  new  consideration  to  support  it.  Tmstees  First  Baptist  Church 
V.  Brooklyn  Fire  Ins.  Co.,  19  N.  Y.  305 ;  Blanchard  v.  Trim,  38  id.  225.  Every 
renewal  of  a  policy  constitutes  a  new  contract,  and  the  old  contract  may  be  modi- 
fied in  any  of  its  pai-ts  at  the  pleasure  of  the  parties.  A  contract  is  to  be  con- 
strued to  mean :  1.  "What  its  terms  plainly  express ;  or,  2.  What  the  promisor 
intended  the  promisee  to  understand  that  it  meant.  Botsford  y  McLean,  May, 
1870.  Here  the  insurance  had  expired,  or  was  about  to  expire.  No  loss  had 
been  incurred,  and  no  liability  existed.  Both  parties  wished  the  contract  to  be 
extended.  The  plaintifi"  desired  an  insurance  upon  his  g'oods  in  the  upper  stories 
of  the  building.  He  had  none  in  the  lower  story.  The  company  wished  to  insure 
him  on  his  goods  where  they  were,  not  where  they  were  not.     Knowing  exactly 
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Burden  extends  to  showing  anthoritf  of  the  agent. 

Sec.  17.  The  burden  is  upon  the  person  seeking  to  enforce  a  parol 
contract  of  insurance,  to  establish  not  only  the  making  of  a  contract,  but 
also  the  authority  of  the  agent  to  make  it;  and  if  any  waiver  is  relied 
upon,  both  the  waiver  and  the  authority  of  the  agent  to  make  it ;  and  it 
has  been  held  that  mere  general  expressions,  that  do  not  clearly  and 
necessarily  import  an  assent  or  agreement,  are  not  sufficient  to  establish 
either  an  agreement  or  a  waiver.  Thus,  where  the  defendants'  solici- 
tor, simply  empowered  to  solicit  renewals,  called  at  the  plaintiffs  place 
of  business  just  before  a  policy,  issued  by  his  principals  upon  the  plain- 
tiffs property,  expired,  to  renew  it,  and  the  plaintiff  being  absent,  the 
solicitor  was  told,  by  the  plaintiffs  clerk,  that  the  policy  could  be 
renewed,  and  that  if  he  would  carry  the  risk  and  send  him  the  bill,  he 
would  pay  upon  presentation,  to  which  the  solicitor  replied,  "  all  right," 
and  went  away,  and  the  policy  was  not  renewed,  nor  the  premium 
paid,  or  offered  to  be,  until  after  a  loss,  it  was  held  that  this  was  not  suffi- 
cient evidence  either  of  an  agreement  to  renew,  or  of  the  waiver,  or  of 
.the  authority  of  the  solicitor  to  waive  the  premium,  and  the  bill  to 


where  they  were,  they  receive  the  compensation  for  one  year's  insurance  and 
deliver  him  the  contract  before  us.  I  doubt  not  that  they  intended  to  give  him  a 
valid  insurance,  and  intended  him  to  believe  that  he  had  received  such.  To  sup- 
pose otherwise  would  be  to  impute  to  them  a  fraudulent  disposition,  which  there 
is  nothing  in  the  case  to  justify.  The  parties  supposed  that  the  paper  delivered 
reached  the  case,  and  intended  that  it  sliould.  We  can  accomplish  this  intent  by 
such  a  construction  of  the  writing.  It  is  as  if  the  defendant  had  indorsed  upon 
the  policy  a  memorandum  that  the  location  of  the  goods  had  been  changed,  or  aa 
if  notice  of  that  fact  had  been  verbally  given  and  assented  to.  The  contract 
would  then  have  been  for  an  insurance  upon  goods  on  the  first  floor,  modified  as 
to  the  floor  or  story.  The  modification  is  established  in  two  modes :  1,  by  the 
new  paper,  which,  referring  to  the  policy,  describes  also  the  goods  as  being  simply 
in  store  No.  39  Centre  street ;  and,  2,  by  the  fact  that  the  defendant  knew  per- 
fectly where  the  goods  were,  and  insured  them  there,  or  intended  the  plaintiff  to 
suppose  that  it  did  so  insure  them.  Botsford  v.  McLean,  supra.  If  the  plaintiff 
had  said  to  the  defendant  at  its  office,  I  have  removed  my  goods  to  the  thii-d 
story,  I  wish  to  continue  the  insurance  for  one  year,  and  had  paid  it  thirty  dollars, 
which  it  had  received,  it  would  certainly  have  been  liable  in  case  of  a  loss.  The 
reference  to  the  first  story  in  the  original  policy  would  have  been  deemed  to  have 
been  modified  by  the  notice  and  the  acceptance  of  the  premium.  The  plaintiff 
has  lost  nothing  by  taking  a  receipt  which,  so  far  as  it  goes,  sustains  his  view  of  the 
case.  The  only  support  of  this  defense  is  the  position  that,  when  it  gave  the  renewal 
receipt,  the  defendant  did  not  intend  to  make  any  further  insurance.  This  can- 
not be  sustained  without  an  imputation  on  its  honesty.  It  knew  when  it  took  the 
premium  that  something  was  expected  of  it.  Men  do  not  pay  moneys  to  insur- 
ance companies  gratuitously,  without  expectation  of  benefit  or  return.  It  knew, 
also,  that  the  plaintiff  had  no  property  on  the  first  floor  to  be  protected.  The 
only  possible  alternative  is  the  case  claimed  by  the  plaintiff,  to  wit :  that  the  orig- 
inal contract  was  understood  and  intended  to  be  modified  by  applying  the  policy 
to  the  goods  on  the  upper  stories.  Salomes  v.  T?ie  Rutget-  Fire  Ins.  Co.,  3  Keyes, 
«fi;   Maym-  v.  Exchange  Fire  Ins.  Co.,  id.  486;  Plimh  v.  Cattaraugus  Co.,  18 
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compel  the  making  of  the  policy  was  dismissed.'  If  there  is  any  doubt, 
the  plaintiff  is  not  entitled  to  have  a  specific  performance,"  and  in  any 
event,  in  order  to  recover,  he  must  comply  with  the  requirements  of 
the  policy,  as  to  notice  and  proofs  of  loss.' 

Application,  and  acceptance  of  risk  by  mail. 

Sec.  18.  When  application  is  made  for  insurance  by  mail,  and  the 
agent  taking  the  application  has  no  authority  to  bind  the  company 
during  the  pendency  of  the  application,  or  there  is  nothing  in  the  appli- 
cation itself  that  binds  the  company  in  the  interim  of  time,  the  risk  does 
not  attach  until  it  is  actually  accepted  by  the  company.  Sut  as  soon  as  the 
risk  is  accepted,  and  acceptance  is  signified  by  the  posting  of  a  notice  thereof, 
the  contract  is  complete  ;*  and  has  relation  back  to  the  time  when  the  appli- 

'ffamiltonv.  Home  Ins.  Co.,  6  Biss.  (U.  S.)  9.  See  also,  Neville  v.  The  Mer- 
chants', etc.,  Ins.  Co.,  19  Ohio,  452. 

'  Neville  v.  Ins.  Co.,  ante;  McCann  v.  .Mtna  Ins.  Co.,  3  Neb.  198. 

'Hoffy.  Ins.  Co.,  4  John.  (N.  Y.)  132 ;  Columbian  Ins.  Co.  v.  Lacorina,  2  Pet. 
(U.  S.T53 

*In  Tayloe  v.  Merchants  F.  Ins.  Co.,  9  How.  (U.  S.)  390,  the  complainant 
applied  to  the  defendants'  agent  for  $8,000  insurance  upon  his  dwelling-house  for 
one  year.  The  agent  was  requested  to  fill  up  the  application  for  him,  and  state 
the  reason  that  prevented  the  plaintiff  from  signing  it,  and  to  send  the  company's 
answer  to  him.  The  agent  did  as  requested,  Nov.  25th.  The  company  replied 
that  the  risk  would  be  taken  at  70  cents  premium  ;  and  the  agent,  on  receipt  of 
the  company's  reply,  giving  their  terms,  stated  :  "Should  you  desire  to  effect  the 
insurance,  send  your  check  for  $57,  to  my  order,  and  the  business  is  concluded." 
This  was  mailed  to  the  plaintiff  on  the  2d  day  of  Dec,  but  being  misdirected,  did 
not  resich  the  plaintiff  until  the  20th  of  Dec.  Upon  the  21st  of  Dec.  the  plaintiff 
sent  his  check  for  $57  to  the  agent,  but  the  letter  was  not  received  by  the  agent 
until  Dec.  31st.  On  the  22d  day  of  Dec.  a  part  of  the  premises  were  destroyed  by 
fire,  and  the  agent  refused  to  effect  the  insurance  upon  the  ground  that  the 
acceptance  came  too  late.  The  court  held  that  the  liability  of  the  defendants  was 
fixed  by  the  acceptance  of  their  terms  by  the  plaintiff,  and  that  the  offer,  under 
the  circumstances  stated,  giving  the  terms,  was  intended  and  was  to  be  deemed  a 
valid  undertaking,  on  the  part  of  the  company ;  that  they  would  be  bound  by  the 
terms  of  the  offer,  if  an  answer  should  be  given,  in  due  course  of  mail,  accepting 
them,  which  could  not  be  withdrawn,  unless  the  withdrawal  reached  the  party 
before  his  acceptance  of  the  terms  had  been  posted.  In  reference  to  the  delay  in 
transmission,  the  coui-t  held  that  the  plaintiff  had  a  right  to  regard  it  as  a  coti- 
tinuing  offer,  until  the  letter  signifying  the  offer  reached  him,  and  was  in  due 
time  accepted  or  rejected  by  him.  Halloch  v.  7?w.  Co.,  26  N.  J.  268  ;  Eliasan  v. 
Harshaw,  4  Wheat.  (U.  S.)  228  ;  Lungstrass  v.  Q-ennan  Ins.  Co.,  48  Mo.  201 ;  Mac- 
tier  v.  Prith,  6  Wend.  (N.  Y.)  104;  Perkins  v.  Washington  Ins.  Co.,  4  Cow.  (N. 
Y.)  645 ;  HallocJc  v.  Com.  Ins.  Co.,  27  N.  J.  268  ;  Ocean  Ins.  Co.  v.  Carnngton,  3 
Conn.  357;  Ins.  Co.  v.  Colt,  20  Wall.  (U.  S.)  560;  Audubon  v.  Excelsior  Ins.  Co., 
27  N.  Y.  216.  In  Fried  v.  Rayed  Ins.  Co.,  50  N.  Y.  243,  the  plaintiff  applied  for 
$5,000  insurance  upon  the  life  of  her  husband.  The  application  was  made,  the 
rate  of  premium  was  fixed,  and  paid  by  the  plaintiff  to  the  defendants'  agent,  and 
a  receipt  taken  therefor.  The  proposal  was  duly  forwarded  and  accepted  by  the 
company,  and  a  policy  forwarded  to  the  agent  to  be  executed  and  delivered.  The 
agent  executed  the  policy,  but  refused  to  deliver  it,  because  he  had  ascertained 
that  the  health  of  the  assured  had  faUed.  When  the  next  premium  became  due, 
she  tendered  the  premium  to  the  agent,  who  refused  to  receive  it.  The  assur_ed 
died  before  another  premium  became  due,  and  proofs  of  de.ath  were  duly  made, 
and  an  action  brought  to  recover  on  the  policy.    The  court  held  that  a  binding 
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cation  was  made,  or  the  time  designated  in  the  application — if  any — when 
the  risk  should  commence,  and  covers  a  loss  occurring  before  the  acceptance.' 
As  to  whether  the  company  is  bound  for  a  loss  occurring  "  pending 
the  application,"  depends,  1st,  upon  the  question  whether  the  agent  had 
power  to  so  bind  the  company,  and  2d,  whether  he  so  contracted  with 
the  applicant.  If  he  had  no  power  to  bind  the  company,  the  fact  that 
the  premium  had  been  paid  to  him  and  had  not  been  refunded  when  the 
loss  occurred,  and  the  application  had  been  pending  six  months  and  nei- 
ther been  accepted  or  rejected,  does  not  charge  the  company  for  the 
loss.'  So  where  an  agent  is  authorized  to  bind  the  company  pending 
advisement,  the  contract  ceases  to  be  operative  after  notice  of  its  rejection 
has  been  mailed  to  him  and  has  reached  the  post-office  where  he  gets 
his  mail,  and  the  fact  that  he  did  not  get  it  until  after  a  loss,  will  not  ren- 
der the  company  liable,  if  his  failure  to  get  it  resulted  from  his  failure 
to  go  to  the  post-office  seaeonably.'  Whsn  the  company  has  acted  upon 
the  application,  and  finally  rejected  it,  and  has  mailed  or  sent  a  notice  of 
its  rejection  by  the  usual  mode,  its  liability  under  a  binding  receipt  is  ended, 
after  the  lapse  of  a  reasonable  time  for  the  receipt  of  such  notice  by  the  agent, 
ecen  though  he  in  fact  never  receives  it,*  and  the  fact  that  the  receipt  pro- 
vides that  the  party  is  "to  be  considered  insured  "  for  a  specified  time, 
as  twenty-one  days,  does  not  aid  the  applicant,  if  his  application  has 
been  rejected  before  the  lapse  of  such  period  and  notice  thereof  prop- 
erly sent  to  the  agent.  In  such  case  the  insurance  ceases  within  a 
reasonable  time  after  notice  of  the  rejection  of  the  risk  is  sent,  even 
though  the  period  stated  in  the  receipt  has  not  expired.  Such  a  receipt 
is  not  an  absolute  contract  for  insurance  for  the  period  named,  but  an  insur- 
ance pending  the  application,  not  to  exceed  such  period,  and  if  negotiations 


contract  existed,  and  that  the  plaintiff  was  entitled  to  recover  the  loss.  A  similar 
doctrine  was  held  in  Cooper  v.  Pacific  Mut.  Ins.  Co.,  7  Nev.  116.  In  that  case 
the  plaintiff  entered  into  a  contract  with  the  defendants'  agent  to  insure  her  hus- 
band's life,  made  an  application  therefor,  and  paid  him  $50,  to  apply  on  the  first 
year's  premium,  in  case  the  company  shmdd  conclude  to  ismeapoliqj.  The  appli- 
cation was  sent,  and  a  policy  was  issued  and  forwarded  to  the  agent  for  delivery 
It  did  not  reach  the  agent  until  kfter  the  husband's  death.  The  court  held  that 
by  the  acceptance  of  the  risk,  the  contract  became  a  valid  contract  as  of  Vie  date 
of  the  application,  and  that  she  was  entitled  to  recover  the  amount  insured  Cal- 
Ughan  v.  Atlantic  Iv^.  Co.,  1  Edwards'  Ch.  (N.  Y.)  64 ;  Shodes  v.  Hailway  Pass. 
Ins.  Co.,  5  Lans.  (N.  Y.)  71 ;  Whitaker  v.  Farmers',  etc.,  Ins.  Ch.,  29  Barb.  (N  Y.) 
312 ;  Post  v.  JEtna  Ins.  Co.,  43  id.  351. 

'Ughtbody  v.  iV.  American  Ins.  Co.,  23  "Wend.  (N.  Y.)  18 ;  Kohn  v.  Ins.  Co  ,  1 
Wash.  C.  C.  (U.  S.)  93 ;  Genl.  Int.  Ins.  Co.  v.  Muggles,  1  Wheat.  (U.  S.)  408. 
'  Ins.  Co.  v.  Johnson,  23  Penn.  St.  72. 

UN^533^^'^'^^'^'^  ^'^'  °°"  ^^  ^'■^"*'^  ^'  '-'^^■^  ^^^'  ■^'**  ^-  Oottinat, 
*  Henry  Y.  Ins.  Co.,  ante. 
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are  sooner  terminated  by  the  rejection  of  the  risk,  the  receipt  becomes 
inoperative.' 

Liability  may  exist  where  property  is  destroyed  when  contract  is  made. 

Sec.  19.  Where  the  property  has  been  actually  destroyed  hyfire,  when  the 
application  is  made  and  the  contract  entered  into,  and  the  contract  is  ante- 
dated, or  is  to  take  effect  at  a  period  earlier  than  the  date  of  the  appli- 
cation, if  both  parties  are  ignorant  of  the  loss,  the  contract  is  valid,  and  the 
insurei's  are  liable  thereforr.^  But,  if  the  applicant  for  insurance  Tinem  of  the  . 
loss,  before  his  application  was  posted,  although  not  until  after  it  was 
drawn,  a  policy,  although  issued  thereon,  would  be  void,  because  in 
that  case  his  conduct  is  fraudulent,  and  he  has  been  guilty  of  a  fraudu- 
lent concealment  of  a  material  fact.'  In  all  cases,  the  important  ques- 
tion is :  "  'What  was  the  contract,  and  when  did  it  commence  f '"'  If  the 
loss  occurred  after  the  contract  was  made,  and  after  the  risk  attached, 
the  insurer  is  liable,'  but  if  the  loss  occurred  before  the  risk  attached, 
by  the  terms  of  the  contract,  the  contract  is  void,  and  the  insured  is 
entitled  to  a  return  of  the  premium  paid.'  But,  if  it  is  evident  from 
the  language  of  the  policy  that  the  insurers  intended  to  make  them- 
selves liable  for  the  risk,  even  though  a  loss  had  occurred  before  the 
contract  was  made,  the  policy  will  be  valid,  and  the  loss  recoverable. 
Thus,  in  an  Arkansas  case,'  on  May  1,  1868,  the  insured  took  from 
the  insurer  an  open,  or  what  is  sometimes  called  a  running  policy, 
to  continue  for  one  year,  insuring  goods  "lost  or  not  lost ;  shipments 
to  be  reported  and  indorsed."  It  was  proven  that  the  insured  had  not 
reported  all  their  risks ;  that  one  shipment  was  insured  in  another 

'  Walter  v.  Promiicial  Ins.  Co.,  7  Grant's  Ch.  (Ont.)  137. 

'  Mead  v.  Davidson,  3  Ad.  &  El.  303  ;  Bunyon  on  Fire  Insurance,  53 ;  Cfenl.  Mut. 
Ins.  Co.  v.  Ruggles,  ante. 

'  mtzherbert  v.  Mather,  1  T.  R.  12. 

*  Bunyon  on  Fire  Insurance,  53. 

•In  Davenport  v.  Peoria,  etc.,  Ins.  Co.,  the  plaintiff  applied  to  the  defendants' 
agent  for  insurance.  AH  the  terms  of  the  contract  were  agreed  upon,  and  the 
agent,  if  matters  were  found  as  represented,  agreed  to'  issue  a  policy,  to  take 
effect  from  noon  of  that  day  (March  20th).  He  examined  the  risk  that  day,  and 
gave  notice  that  it  was  accepted.  That  night — no  policy  haying  been  issued — the 
building  was  burned.  The  next  day  the  agent  and  the  plaintiff,  both  knowing 
that  the  building  had  been  destroyed,  issued  a  policy  in  conformity  with  the  con- 
tract, and  the  court  held  that  the  policy  was  valid,  ffenl.  Int.  Ins.  Co.  v.  Buggies, 
12  Wheat.  (U.  S.)  408  ;  Perkins  v.  Washington  Ins.  Co.,  4  Cow.  (N.  Y.)  645 ; 
Walker  v.  Met'n,  etc.,  Ins.  Co.,  56  Me.  371 ;  Bragdon  v.  Appleton  M.  &  F.  Ins.  Co., 
42  Me.  259. 

"  This  is  upon  the  ground  that  nothing  existed  to  which  the  risk  could  attach, 
and  consequently  the  contract,  without  the  fault  of  the  parties,  became  inopera^- 
tive.    PranUin  v.  Long,  7  G.  &  J.  (Md.)  407  j  Strickland  v.  Turner,  7  Exchq.  208. 

''Arkansas  Ins.  Co.  v.  Bostick,  27  Ark.  539. 
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company,  not  by  the  procurement,  however,  of  the  insured,  but  by  the 
consignors  of  that  shipment.  April  1,  1869,  the  insured  ordered 
tobacco  from  Louisville  for  Fort  Smith.  They  received  the  invoice 
April  11th,  and  reported  the  shipment  on  the  12th,  to  the  insurers' 
agent,  who  sent  the  application  to  the  insurers'  secretary,  who  rejected 
it  on  the  14th,  because  he  had  heard  the  tobacco  had  been  burned  on 
the  10th.  It  appeared  that  the  insured  was  asked  by  the  insurers' 
agent  whether  the  risk  should  be  indorsed  from  Louisville  or  from 
Memphis  only,  and  he  replied  he  would  be  satisfied  to  have  it  taken 
from  Memphis,  and  it  was  so  indorsed  upon  the  policy.  She  reached 
Memphis  in  safety,  entered  the  Arkansas  river,  struck  a  snag  forty 
miles  below  Little  Rock,  sank,  and  was  burned  to  the  water's  edge. 
It  was  held  that  the  insurers  could  make  themselves  responsible  for  a  loss 
that  had  already  happened,  even  though  it  were  total ;  and  that  their  inten- 
tion so  to  do  was  evidenced  by  the  words  "lost  or  not  lost,"  found  in  the 
policy;  that  under  such  a  policy  the  contract  was  not  completed  until 
the  desire  to  insure  was  made,  and  until  made,  the  contract  was 
inchoate ;  that  when  the  desire  to  insure  was  made  to  insurers'  acting 
and  accredited  agent,  and  the  premium  agreed  upon  and  charged  to 
the  insured,  then  the  contract  became  complete.  The  failure  to  report 
all  shipments  to  the  insurers  did  not  work  a  forfeiture  of  the  policy, 
because  there  was  no  agreement  between  the  parties  that  the  insured 
should  report  them  ;  and  a  failure  to  perform  an  implied  duty  does 
not  avoid  a  contract ;  and  as  the  contract  itself  did  not  fix  a  penalty 
for  the  failure  to  report  them,  the  law  will  not  arbitrarily  say  the 
failure  ipso  facto  created  a  forfeiture. 

Acoeptance  of  risk  binds  the  company ;  what  constitutes. 

Sec.  20.  When  the  risk  is  accepted  upon  the  terms  designated  in  the 
application,  whether  the  same  is  made  by  writing  or  parol,  the  contract 
is  complete,'  and  neither  can  recede  therefrom,  and  whether  a  policy 
has  been  executed  or  not,  the  risk  attaches  at  the  date  of  the  application, 
or  at  the  time  designated  therein,  and  the  insurer  is  liable  for  any  loss 
that  occurred  after  the  time  when  the  risk,  by  the  contract,  com- 
menced, even  though  it  occurred  before  its  acceptance  thereof ; '  and  if 

■  Betitly  v.  The  ColimMa  Im.  Co.,  17  N.  Y.  421. 

'  Keim  v.  Home  Mut.  Ins.  Co.,  42  Mo.  38 ;  5  Bennett's  P.  I.  C.  128 ;  American  Horse 
Ins.  Co.  v-  Patterson,  28  Ind.  17 ;  Lightbody  v.  iV.  American  Ins.  Co.,  ante  ;  Xenos  v. 
Wickham,  L.  R.  Q.  H.  L.  296 ;  Baldminv.  Chateau  Ins.  Co.,  56  Mo.  151 ;  17  Am.  Rep. 
671 ;  Wliittaker  v.  The  Fanners'  Union  Im.  Co.,  29  Barb.  (N.  Y.)  312 ;  Commiercial 
Mut.  Marine  Ins.  Co.  v.  Union,  etc.,  Ins.  Co.,  19  How.  (U.  S.)  318 ;  Hiibbard  v.  Hart- 
ford Fire  Ins.  Co.,  33  Iowa,  325 ;  Hallock  v.  Coj/i.,  etc.,  Ins.  Co.,  26  N.  J.  268.    In 
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the  risk  is  accepted  and  a  policy  is  issued  which,  by  mistake,  does 
not  conform  to  the  contract,  either  as  to  the  time  when  the  risk 
attaches  or  otherwise,  a  court  of  equity  will  compel  its  correction,  and 
the  real  contract  entered  into  by  the  paities  will  be  enforced.'  The 
person  seeking  insurance  is  under  no  obligation  to  inform  the  company 
of  a  loss  transpiring  aj'tm  the  application  is  made,  but  before  its 
acceptance  is  signified.  Thus,  in  a  New  York  case,'  the  plaintiff,  on 
the  28th  of  March,  applied  to  the  defendant's  agent  for  insurance,  and 
agreed  upon  the  premium,  and  took  his  receipt  acknowledging 
payment  of  the  premium,  and  stating  that  the  policy  was  to  take 
effect  from  noon  of  that  day.  The  premium  was  not,  however,  in  fact 
paid,  it  being  agreed  that  the  plaintiff  might  send  it  at  his  conven- 
ience. On  the  7th  of  April,  the  property  was  destroyed  by  fire,  and 
the  plaintiff,  immediately  after  the  fire,  sent  the  premium  to  the  agent, 
who,  without  being  informed  of  the  loss,  at.  once  forwarded  the  pre- 
mium and  application  to  the  defendant  company,  and  the  company, 
without  any  knowledge  of  the  loss,  accepted  the  risk,  and  forwarded 
a  policy  for  the  plaintiff,  to  the  agent,  but  subsequently,  upon  being 

New  EmgUmA  Ins.  Co.  v.  RoKnson,  25  Ind.  536,  the  plaintiif  applied  for  insur- 
ance. An  application  was  made,  forwarded  to  the  company,  and  the  risk  accepted. 
It  was  agreed  between  the  plaintiff  and  the  agent  that  the  policy  should  be  deliv- 
ered when  called  for,  and  that  the  premium  should  be  paid  within  five  days. 
Before  the  five  days  expired,  the  building  was  burned.  The  court  held  that  the 
contract  was  complete  from  the  acceptance  of  the  risk.  It  has  been  held  that 
where  the  plaintiff  had  made  0)-al  application  for  insui-ance,  and  the  defendant 
filled  out  an  application  and  premium  note,  and  sent  them  on  the  15th  of  Jan- 
uai"y,  providing  that  the  policy  should  take  effect  January  16th,  with  a  statement 
that,  if  signed  and  returned  to  them,  a  policy  would  be  made  ;  and  plaintiff  kept 
them  until  the  28th,  when  he  signed  and  handed  them  to  the  postmaster,  who  was 
his  agent  for  procuring  the  insurance,  to  be  forwarded,  but  the  postmaster 
retained  them  until  Februai-y  13,  before  mailing  them,  and  a  fire  occurred  upon 
the  31st  of  January  ;  that  there  was  no  complete  contract  before  the  fire,  as  the 
plaintiff,  during  all  the  time  that  the  papers  were  in  the  hands  of  his  agent,  the 
postmaster,  had  the  right  to  recall  them.  The  case  proceeds  upon  the  ground 
that  the  lo<ms  penitenticB  still  existed.  Had  the  papers  been  deposited  by  the 
plaintiff  in  the  mail,  there  is  no  question  but  that  the  court  would  have  held  that 
the  risk  attached,  although  nothing  is  said  by  the  court  upon  that  point.  Thayer 
v.  Middlesex,  etc.,  Ins.  Co.,  10  Pick.  (Mass.)  326.  That  such  is  the  rule  else- 
where, see  Bamilton  v.  I/ycoming  Ins.  Co.,  5  Penn.  St.  339  ;  Tayloe  v.  Merchants', 
etc.,  Ins.  Co.,  9  How.  (U.  S.)  396,  and  cases  cited  ante  in  this  note. 

'  mint  V.  Ohio  Ins.  Co.,  8  Ohio,  501. 

'  WhittaJcer  v.  The  Farmerj^  Union  Ins.  Co.,  29  Barb.  (N.  Y.)  312.  In  Keim  v. 
Ins.  Co.,  42  Mo.  38 ;  5  Bennett's  F.  I.  C.  128,  an  application  for  insurance  was 
made  and  accepted,  February  9th,  and  the  policy  was  made  out  at  once,  but  the 
premium  was  not  paid  nor  the  policy  taken  until  March  14th,  following.  At  the 
time  when  the  assv/red  paid  the  premium  and  took  the  policy,  the  premises,  insv/red 
were  burning,  as  the  assured  knew,  but  of  which  fact  the  insurer  was  ignorant. 
The  court  held  that  the  insurer  was  liable,  and  that,  as  the  contract  was  complete 
before  the  loss,  the  assured  could  not  be  charged  with  fraud  in  omitting  to  inform 
the  assured  of  the  condition  of  the  pi-operty  at  the  time  he  took  the  policy. 
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informed  of  the  loss,  directed  him  not  to  deliver  it.  The  court  held, 
however,  that  the  defendant  was  liable  for  the  loss ;  that  by  the  accept- 
ance of  the  risk,  and  the  premium,  and  the  execution  and  delivery  of 
the  policy  to  the  agent,  the  contract  was  complete  and  perfect,  and 
by  relation  extended  back  to  March  28th,  and  covered  the  loss  in 
question,  and  that  the  plaintiff  was  entitled  to  a  specific  performance, 
by  the  delivery  of  the  policy  to  him,  and  the  payment  of  the  amount 
of  the  loss,  and  that  the  fact  that  he  did  not  inform  the  defendant  of 
the  loss,  under  the  circumstances  detailed,  did  not  excuse  the  liability 
of  the  defendant,  because  he  was  under  no  obligation,  legal  or  moral, 
to  inform  them  of  the  destruction  of  the  building.  If  the  risk  is 
accepted,  and  a  policy  made  in  accordance  with  the  terms  of  the  appli- 
cation, but  is  not  delivered  because  the  premium  has  not  been  paid, 
and  after  holding  the  policy  several  weeks,  without  any  demand  for 
the  premium,  and  a  loss  occurs,  and  after  the  loss,  but  without  inform- 
ing the  insurer  thereof,  the  assured  pays  the  premium  and  takes  the 
policy,  the  company  is  liable  for  the  loss,  as  much  as  though  the 
premium  had  been  paid,  and  the  policy  had  been  delivered  on  the 
day  it  bore  date.  Thus,  in  a  Missouri  case,"  the  plaintiff  applied  for 
insurance  upon  certain  property  on  the  10th  of  January,  1871.  The 
application  was  accepted,  the  terms  agreed  on,  and  the  policy  was 
made  out  and  signed  the  same  day,  being  in  force  from  noon  of  that 
day.  The  policy,  however,  was  retained  by  the  company  until  the 
27th  of  March,  when  the  plaintiff  paid  the  premium  and  took  the 
policy.  The  property  was  destroyed  by  fire  the  day  before,  March 
26th,  which  the  plaintiff  knew,  but  of  which  the  defendant  was  ignor- 
ant. The  court  held  that  the  plaintiff  was  under  no  obligation  to 
voluntarily  inform  the  defendant  of  the  loss,  and  that,  by  the  accept- 
ance of  the  premium  and  delivery  of  the  policy,  the  contract  related 
back  to  the  time  when  the  application  was  filed  and  the  policy  was 
issued,  although  the  property  covered  thereby  had,  in  the  meantime, 
been  destroyed  by  fire.  Wagner,  J.,  after  a  careful  review  of  the 
case,  said  :  "  There  can  be  no  doubt  but  that  the  policy  would  have 
been  delivered  to  the  plaintiff  and  been  regarded  by  the  defendant  as 
binding  from  noon  on  the  10th  day  of  January,  1871,  if  the  house' 
had  not  been  burned  on  the  26th  day  of  March.  And  if  it  had 
been  delivered,  it  would  have  been  valid  from  the  time  it  was 
,made  to  take  effect.  If  it  would  have  been  valid  if  no  fire  took 
place,  I  cannot  see  how  the  fact  that  a  fire  happened  invalidated  it. 


'  Baldwin  v.  Chateau  Ins.  Co.,  ante. 
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There  could  be  no  justice  in  allowing  the  company  to  construe 
it  into  a  contract  when  it  was  to  its  advantage,  and  to  repudiate 
it  when  it  was  disadvantageous.  When  the  defendant  accepted  the 
premium  and  delivered  the  policy,  the  agreement  to  insure  was  complete  and 
ratified  as  of  the  10th  day  of  January,  1871.  The  plaintiff  had  a  right 
to  rely  on  his  agreement,  and  was  not  bound  to  voluntarily  inform  the 
defendants  of  the  fire."  The  same  doctrine  has  been  held  in  the  United 
States  Supreme  Court,  in  a  case  which  is  often  referred  to,  and  may- 
be said  to  be  a  leading  case  upon  the  points  covered  by  it.'  In  that 
case  an  application  was  made  by  the  plaintiff  company  for  re-insur- 
ance upon  a  certain  risk,  upon  Saturday,  upon  certain  terms,  which 
were  declined,  and  other  terms  demanded,  and  on  Monday,  these  last 
mentioned  terms  were  accepted  by  the  plaintiff,  and  assented  to  by  the 
president  of  the  defendant  company,  but  Monday  being  a  holiday,  a. 
policy  was  not  made,  and  on  that  night,  before  anything  more  was 
done,  the  property  was  destroyed  by  fire.  On  the  next  day,  the 
plaintiffs  tendered  their  note  for  the  premium  and  demanded  a  policy, 
which  the  defendants  refused  to  execute  or  deliver.  But  the  court 
held  that  when  the  parties  agreed  upo7i  the  terms,  the  contract  was  com- 
plete and  executed,  and  that  the  plaintiffs  were  entitled  to  the  indem- 
nity contracted  for.  The  doctrine  of  these  cases  is  expressive  of  the 
American  law  upon  this  subject,  and  is  believed  to  be  in  full  accord 
with  the  English  rule." 

When  notice  of  acceptance  is  placed  in  the  mall,  the  risk  attaches. 

Sec.  21.  In  order  to  bind  the  insurers,  it  is  not  necessary  that  the 
acceptance  should  be  Itnown  by  the  assured.  It  is  enough,  if  the  risk  has 
been,  in  fact,  accepted,  and  notice  thereof,  or  a  policy  in  pursuance  of  the 
agreement  has  been  mailed,  either  to  the  assured,  or  the  agent  through 
whom  the  insurance  was  sought,  even  though  it  was  never  received;" 

'  Cormaeraial  Mid.  Marine  Iiis.  Co.  v.  Union,  etc.,  Ins.  Co.,  ante. 

'Maekie  v.  European  Assurance  Co.,  21  L.  T.  (N.  S.)  102;  Pattison  v.  Mills,  X 
Dow.  &  C.  342 ;  LAshmanY.  Northern,  etc.,  Ins.  Co.,  L.  R.  10  C.  P.  179 ;  ffledstanes 
V.  Eoyal,  etc..  Assurance  Co.,  5  B.  &  S.  797  ;  Laidlaw  v.  Liverpool  &  London  Ins. 
Co.,  13  Gri-ant's  Ch.  (Ont.)  337. 

*HaVx)ck  v.  Itis.  Co.,  ante.  In  Lungstrass  v.  Qerman  Ins.  Co.,  48  Mo.  201,  the  com- 
pany's agent  applied  for  insurance  upon  his  own  property,  and  a  policy  was  sent 
him,  but  not  being-  satisfied  with  its  terms,  he  retui-ned  it  for  a  redaction  of  the 
rate  of  premium.  The  reduction  was  made  and  the  policy  returned  to  him  JSTov. 
6th.  On  the  moming  of  the  7th  the  property  was  burned,  and  the  company 
claimed  that  they  were  not  liable  because  he  had  not  signified  his  acceptance  of 
the  policy,  or  paid  the  premium.  It  appeared  that  on  the  6th  of  Nov.,  upon 
receipt  of  the  policy,  he  charged  himself  with  the  premium  in  the  company's 
account,  and  it  being  shown  that  the  practice  was  to  retui-n  his  accounts  only 
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but  the  mere  making  of  a  policy  which  is  still  retained  by  the  insurers, 
does  not  amount  to  an  acceptance.  So  long  as  the  policy  is  retained, 
the  locus  penitenticB  exists,  but  when  the  insurer  does  an  act  that  clearly 
indicates  that  all  deliberation  is  over,  and  the  terms  of  the  contract,  as 
well  as  the  risks  are  accepted,  as,  by  the  posting  of  a  notice  of  his 


once  a  month,  the  court  held  that  his  acceptance  of  the  policy  was  sufificiently  sig- 
nified, and  the  premium  paid. 

In  Tayloe  v.  Merchants  Ins.  Co.,  9  How.  (U.  S.)  390,  a  party  wrote  to  the  defend- 
ant company  accepting  their  terms  of  insurance  as  made  known  to  him  in  a  pre- 
vious letter.  After  his  letter  was  posted,  and  before  it  was  received  by  the  com- 
pany, the  property  was  destroyed  by  fire  ;  and  the  company  refused  to  issue  the 
policy,  on  the  ground  that  the  contract  of  insurance  was  not  complete  at  the  time 
of  the  loss.  The  by-laws  provided,  that  no  insurance  should  be  considered  as 
made  or  binding,  until  the  premium  was  actually  paid.  Their  agent  wrote  to 
insui'ed,  "Should  you  desire  to  effect  the  insurance,  send  me  your  check,  payable 
to  my  order,  for  the  amount  of  the  premium,  and  the  business  is  concluded,"  and 
it  was  held  that  the  putting  a  letter  directed  to  the  agent  in  the  post-office,  with 
the  check  inclosed,  was  a  payment  within  the  pi'ovision  of  the  by-laws.  In  the 
same  case  the  by-laws  of  the  company  required  the  assured,  as  soon  as  possible 
after  a  loss,  to  give  in  a  particular  account  thereof  underoath.  The  assured  gave 
in  his  particular  account  eleven  months  after  the  loss,  on  receipt  of  which  the  sec- 
retary wrote  him  that  the  company  declined  to  pay  the  claim  as  therein  made  by 
him  and  that  imder  the  circumstances  of  the  case,  they  did  not  waive  any  gi-ounds 
of  defense  whatever,  but  would  avail  themselves  of  all  and  any  that  by  law  they 
might.  It  was  held  that  the  company,  by  refusing  to  issue  a  policy,  and  denying 
the  contract,  had  waived  their  right  to  require  the  particular  account  within  a 
reasonable  time.  In  Chase  v.  Hamilton  Mut.  Ins.  Co.,  22  Barb.  (N.  T.)  527,  the 
insurer  wrote  their  agent,  through  whom  apphcation  for  insurance  had  been  made, 
that  the  risk  would  be  taken  at  two  per  cent. ,  and  if  the  plaintiff  wished  the  insur- 
ance, to  send  a  new  application,  adding,  '  ■  If  that  be  sent  we  will  forward  poli- 
cies." The  agent  showed  the  plaintiff  so  much  of  this  letter  only  as  related  to 
the  rate  of  premium,  and  the  rent  day,  November  1,  the  plaintifl'  paid  to  the 
agent  the  balance  on  the  premium  demanded,  beyond  the  amount  previously 
paid  on  the  temporary  policy,  and  received  a  receipt  to  that  effect.  On  the  night 
of  November  2,  the  property  was  destroyed  by  fire  without  any  fault  of  the  plaintiff. 
On  November  4,  the  agent,  by  letter,  bearing  date  November  1,  forwarded  to 
the  defendant  the  amount  of  the  plaintiffs  premium.  The  defendants  immedi- 
ately rephed,  declining  to  issue  the  policy,  proposing  to  place  the  amount  received 
to  the  credit  of  the  agent.  Held,  that  the  contract  was  fully  completed  between 
the  parties  when  the  plaintiff  accepted  the  defendant's  terms  and  paid  the  pre- 
mium to  their  agent,  that  the  defendants  were  bound  to  issue  a  policy  to  the  plain- 
tiff and  were  liable  for  the  loss  to  the  amount  insured,  and  that  as  no  time  was 
fixed  by  the  company  within  which  the  proposition  was  to  be  accepted  and  the 
money  sent,  the  law  fixes  a  reasonable  time,  and  that  under  the  circumstances  the 
time  employed  was  a-  reasonable  time ;  also,  that  it  made  no  difference,  that 
the  money  was  not  sent  by  the  agent  until  after  the  loss,  as  it  was  paid  before 
the  loss.  In  a  recent  case  in  Massachusetts  (Myers  v.  London,  Liv.  and  Globe 
Ins.  Co.,  121  Mass.  338),  the  plaintiff  contracted  with  the  defendants'  agent  for 
insurance  upon  his  dwelling,  the  amount,  rate  and  duration  of  risk  being  agreed 
"^1°°;.  ^u  *^®?*  ^^  authorized  to  bind  the  company  "during  correspondence 
only.  Ihe  plaintiff  directed  the  agent  to  inform  him  when  the  policy  came,  and 
he  would  call  and  pay  for  it,  and  the  agent  agreed  to  do  so.  The  policy  was 
made  and  sent,  and  the  agent  notified  the  plaintiff  thereof  by  letter,  and  requested 
him  to  call  for  it ;  which  the  plaintiff  did  several  times,  but  failed  to  find  the 
agent  in.  The  agent  kept  the  policy  until  a  few  days  before  the  fire  and  then 
cancelled  it.  The  court  held,  that  the  evidence  did  not  disclose  an  oral  contract 
Jor  insurance  on  the  day  the  contract  was  made,  but  for  a  policy  to  be  issued  and 
118 'm        rs™  °™  ^"2/»»e»«  of  the  premiwn  ;  citing,  Markey  v.  Mut.  Ben.  Ins.  Co., 
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acceptance,  or  of  a  policy,  the  agreement  is  complete  and  the  risk  and 
liability  incident  thereto  attaches,'  and  cannot  be  withdrawn,  even  though 

'  Xenos  V.  TVickTmm,  L.  R.  2  H.  L.  Cas.  324;  Tayloe  v.  Merchants'  Ins.  Co., 
ante;  Hamilton  v.  Lycoming,  etc.,  Ins.  Co.,  5  Penn.  St.  339  ;  Mactier  v.  Frith,  6 
"Wend.  (N.  Y.)  104 ;  Sallock  v.  Ins.  Co.,  post.  In  a  case  recently  decided  in  the 
Supreme  Coui't  of  the  United  States,  not  yet  reported,  the  doctrine  stated  in 
the  text  was  fully  sustained.  JBlames  v.  Home  Iiis.  Co.  of  N.  York,  15  Albany 
Law  Jounaal,  31.  In  that  case  the  plaintiffs  owned  a  flouring  mill  in  Staun- 
ton, 111.,  which  had  previously  been  insured  by  the  defendants,  the  application 
and  insurance  having  been  made  through  one  Beach,  a  local  agent.  Beach 
had  no  authority  to  take  risks  on  extra  hazardous  property,  in  which  class  the 
mill  in  question  belonged ;  .but  one  Ducat,  the  defendant's  general  agent, 
at  Chicago,  had  such  authority.  Oct.  12th,  1872,  the  plaintiffs  applied  to 
Beach  for  insurance,  and  he  sent  the  application  to  Ducat  with  the  following 
letter : 

"  Deab  Sib — I  inclose  application  for  insurance  which  you  have  carried  for  two 
years,  and  was  not  renewed  in  Feb.  because  I  charged  five  and  one-half  (you 
were  carrying  it  at  five  per  cent).  They  now  want  to  insure  again.  The  other 
lai-ge  miU  in  Staunton  has  lately  bui-ned,  which  is,  I  suppose,  the  reason.  I 
have  not  learned  the  particulars,  but  some  think  the  owners  burned  it." 

Ducat  replied  Oct.  14th,  saying,  that  the  rate  on  this  risk  would  not  be  less  than 
six  and  one-half  per  cent.,  which  plaintiffs  probably  would  not  pay.  After  some 
further  correspondence,  Beach  informed  the  plaintiffs  that  six  and  one-half  was 
the  lowest  rate.  The  same  letter  inclosed  an  application  in  another  company 
for  additional  insurance  at  six  per  cent.  This  application  was  filled  out  and 
returned  to  Beach  with  a  letter  as  follows : 
"Mr.  James  Beach,  BunkerhUl,  III.:  "Staunton,  Oct.  25,  1872. 

"  Deab  Sm — I  believe  I  have  answered  all  the  questions  necessary,  and  to  the 
best  of  my  knowledge  six  and  one-half  per  cent,  is  pretty  heavy,  but  I  guess  we 
will  have  to  stand  it,  as  I  do  not  know  where  we  can  do  better  at  present. 

"Youi-8,  etc.,  EAMBS  &  COOLEY." 

"  On  the  28th  of  October,  Beach  mailed  a  letter  to  Ducat,  asking  him  to  send  a 
'ticket  of  insurance  for  the  amount  applied  for  on  the  mill.'  On  the  29th,  the 
order  for  insurance  was  countermanded  by  Beach,  by  telegraph,  the  mill  having 
been  burned  in  the  interval.  Ducat  was  on  the  point  of  sending  the  policy  of 
insurance  when  the  telegram  fi-om  Beach  was  received.  The  question  was, 
whether  there  was  an  insurance  effected.  The  court,  reversing  the  decision 
below,  decide  that  there  was,  saying  :  Supposing  this  to  be  the  meaning  of  the 
correspondence,  the  next  question  is,  whether  it  had  the  effect  of  creating  a  con- 
tract. Eames  had  put  in  an  application  for  insurance.  It  was  made  out  in  the 
regular  form.  The  property  was  fully  described ;  the  amount  of  insurance  was 
named,  and  the  rate  of  premium  at  five  and  one-half  per  cent,  was  proposed  to 
be  paid.  Everything  was  satisfactory  to  the  general  agent,  except  the  rate  of 
premium.  No  question  was  made  about  anything  else.  The  whole  subsequent 
correspondence  related  to  that  alone.  The  agent  required  six  and  one-half  per 
cent,  instead  of  five  and  one-half ;  and  finally,  as  we  construe  the  letter  of  Eames, 
he  (Eames)  agi-eed  to,  and  accepted  this  modification.  Supposing  all  the  parties 
to  be  acting  in  good  faith,  as  they  were  bound  to  act,  had  he  not  a  right  to  sup- 
pose that  the  agreement  was  concluded,  and  that  the  risk  was  taken  by  the 
defendant?  We  do  not  well  see  how  this  conclusion  can  be  avoided.  He  had 
not  paid  the  premium,  it  is  true  ;  but  it  is  shown  that  this  was  not  required  until 
the  poUcy  was  made  out  and  delivered.  It  had  not  been  required  of  Cooley  in 
1870  and  yet  the  policy  in  that  case,  when  issued,  was  made  to  run  from  the 
date  of  the  application,  some  two  weeks  prior  to  its  issue,  and,  of  course,  covered 
the  risk  during  that  antecedent  period.  If  parties  could  not  be  made  secure 
nnta  aU  the  formal  documents  were  executed  and  delivered,  especially  where  the 
insuring  company  is  situated  in  a  different  State,  the  beneficial  effect  of  this 
beniffn  contract  of  insurance  would  often  be  defeated  and  rendered  unavailable 
As  said  by  Mr  Justice  Field  in  the  case  of  The  Insurance  Company  v.  Colt,  20 
Wall  567,  'it  would  be  impracticable  (for  a  company)  to  carry  on  its  business  in 
other  cities  and  States,  or  at  least  the  business  would  be  attended  with  great 
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notice  of  such  acceptance  has  never  reached  the  assured.  By  its  accept- 
ance, without  qualification  or  condition,  and  a  posting  of  a  notice  thereof, 

embarrassment  and  inconvenience,  if  such  preliminary  arrangements  requii'ed 
for  their  validity  and  efficacy  the  formalities  essential  to  the  executed  contract. 
The  law,'  he  continues,  '  distinguishes  between  the  preliminary  contract  to  make 
insurance  or  issue  a  policy  and  the  executed  contract  or  policy.  And  we  are  not 
aware  that  in  any  case,  either  by  usage  or  the  by-law  of  any  company,  or  by 
any  judicial  decision,  it  has  ever  been  held  essential  to  the  validity  of  these 
initial  contracts  that  they  should  be  attested  by  the  oiiicers  and  seal  of  the  com- 
pany. Any  usage  or  decision  to  that  effect  would  break  up,  or  greatly  impair 
the  business  of  insurance  as  transacted  by  agents  of  insui-aiice  companies.'  In 
regard  to  another  question  raised  in,  the  case  the  court  says  ;  But  it  is  objected, 
in  the  next  place,  that  the  contract,  if  one  was  made,  was  not  complete  and  pre- 
cise in  its  terms ;  that  it  did  not  state  the  period  of  time  during  which  the  risk 
was  to  continue,  and  did  not  state  what  kind  of  a  policy  (of  two  or  three  differ- 
ent kinds  which  the  Home  Company  used)  Eames  wished  to  have.  It  does 
appear  that  the  application,  which  was  signed  on  the  12th  of  October,  did  not  (as 
is  usually  done)  call  for  a  statement  of  the  period  of  insui'ance.  It  was  one  of 
the  company's  own  piinted  blanks,  and  the  probability  is  that  the  reason  this 
item  was  not  inserted  was  the  almost  universal  practice  of  taking  ordinary  insur- 
ance against  tire  for  a  year.  Nothing  else  seems  to  have  been  in  the  minds  of 
the  parties.  The  former  insurance  on  the  property  had  been  for  that  period. 
The  bill  states  that  Eames  applied  to  Beach  for  a  contract  of  insurance  and  policy 
on  the  mill  f<yr  a  year,  and  this  is  not  denied  in  the  answer ;  the  application  to 
the  other  companies,  the  Phoenix  and  the  Hai'tfoi'd,  seem  to  have  been  for  a  year. 
Mr.  Beach  in  his  testimony,  when  asked  by  the  counsel  of  defendant  whether 
anything  had  been  said  as  to  the  length  of  time  the  complainants  wanted  insur- 
ance in  the  Home,  promptly  answered,  '  If  I  mistake  not,  the  application  states 
'for  one  year ;' '  and  was  only  convinced  to  the  contrary  after  an  inspection  of  the 
document.  The  premium  is  constantly  spoken  of  by  the  witnesses  and  in  the 
letters  as  so  much  per  cent,  absolutely,  six  and  one-half  per  cent.,  without 
adding  '  per  annum ;'_  and  yet  we  know  that  a  year's  premium  was  meant.  It 
may  be  said  that  this  is  the  usual  mode  of  speaking  when  rate  per  annum  is 
intended.  'I'his  is  undoubtedly  true  when  an  ordinary  policy  for  a  year  is  the 
subject  of  discussion.  But  when  insurance  for  a  fractional  pai't  of  a  year,  or  any 
unusual  period,  is  proposed  or  spoken  of,  it  is  not  the  customary  mode  of  speak- 
ing. It  is  then  usual  to  add  the  words  '  per  annum,'  in  order  to  avoid  mistake. 
■We  think  it  perfectly  manifest  from  all  the  evidence  taken  together,  that  the  par- 
ties meant  and  intended  an  insurance  for  a  year,  and  had  nothing  else  in  their 
minds.  This  is  the  inference  to  be  drawn  from  all  their  conduct,  conversations 
and  correspondence  ;  and  we  should  be  sticking  in  the  bai-k  to  ignore  it.  There 
is  no  difficulty  as  to  the  time  when  the  risk  was  to  commence.  It  was  the  prac- 
tice of  the  defendant,  as  it  is  of  most  if  not  all  other  companies,  to  ante-date  the 
policy  to  the  time  of  making  the  application,  which,  in  this  case,  was  on  the  12th 
day  of  October,  1872.  This  practice  is  more  beneficial  to  the  companies  than 
to  the  insured.  They  are  not  liable  until  the  contract  is  completed,  and  if  a 
loss  occurs  before  its  completion  they  have  nothing  to  pay ;  and  yet  they  get 
the  benefit  of  the  premium  for  this  period  whenever  the  contract  is  completed. 
As  to  the  plea  that  the  contract  does  not  specify  what  kind  of  a  policy  was  desired, 
it  does  not  appear  that  the  complainants  had  any  knowledge  or  notice  that  the 
defendant  issued  different  kinds  of  policies.  As  Eames  justly  said,  he  supposed 
(as  he  had  a  nght  to  suppose)  that  they  would  get  the  same  kind  of  policy  which 
had  been  issued  on  the  property  before.  If  no  preliminary  contract  would  be 
yahd  unless  it  specified  minutely  the  terms  to  be  contained  in  the  policy  to  be 
issued,  no  such  contract  could  ever  be  made,  or  would  ever  be  of  any  use.  The 
veiy  reason  for  sustaining  such  contracts  is,  that  the  parties  may  have  the  benefit 
ot  them  dunng  that  incipient  peiiod  when  the  papers  are  being  pei-fected  and 
transmitted.  It  is  sufficient  if  one  party  proposes  to  be  insured,  and  the  other 
party  agrees  to  insure,  and  the  subject,  the  period,  the  amount  and  the  rate  of 
insurance  is  ascertained  or  understood,  and  the  premium  paid  if  demanded.  It 
will  be  presumed  that  they  contemplate  such  form  of  policy,  containing  such  con- 
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the  bargain  is  closed  beyond  recall.  Thus,  in  a  New  Jersey  case,'  the 
insurers  made  out  a  policy  and  mailed  it  to  their  agent  to  be  deliv- 
ered to  the  plaintiff.  Before  the  policy  was  received  by  him,  and 
before  the  plaintiff  knew  of  the  acceptance  of  the  risk,  the  insurer  tele- 
graphed notice  of  the  withdrawal  of  its  acceptance  of  the  risk,  and 
directed  the  agent  to  return  the  policy,  because  the  premises  had  pre- 
viously been  burned.  The  plaintiff  called  upon  the  agent,  tendered  the 
premium,  and  demanded  the  policy.  The  agent  accepted  the  money, 
but  refused  to  deliver  the  policy.  The  court  held  that  the  insurer  was 
liable  for  the  loss.  The  question  was  ably  discussed  by  Vredenburgh, 
J.,  and  the  portion  of  his  opinion  pertinent  to  this  point  is  given  in 
the  subjoined  note." 

ditions  and  limitation  si,  as  are  usual  in  such  cases,  or  have  been  used  before 
between  the  parties.  This  is  the  sense  and  reason  of  the  thing,  and  any  contrary 
requirement  should  be  expressly  notified  to  the  party  to  be  afi'ected  by  it." 

^HallocJcv.  The  Com.  Ins.  Co.,  26  N.  Y.  268;  4  Bennett's  P.  I.  C.  195. 

"He  said:  " The  case  shows  that  the  plaintiff,  when  he  made  his  application, 
offered  Breck  the  premium,  who  said  he  would  consider  it  as  paid,  but  would 
leave  it  with  the  plaintiff,  who  was  his  banker,  till  the  policy  an-ived,  when  he 
would  call  and  get  it.  Would  it  have  made  the  payment  more  real  if  the  plaintiflF 
had  handed  Breck  the  money,  and  Breck  had  deposited  it  with  his  banker  1  The 
money  was,  in  legal  effect,  paid  to  Breck,  and  by  him  placed  on  deposit.  It  was, 
in  contemplation  of  law,  an  actual  payment  to  the  company,  as  much  so  as  if 
Breck  had  transmitted  the  money,  as  well  as  the  application,  to  the  company.  But 
if  not  an  actual  payment,  the  defendants  are  estopped  from  saying-  that  it  is  not. 
They  must  be  considered  as  doing  what  Breck  did,  viz.,  saying  to  the  plaintiff,  on 
the  2d  of  March,  when  he  tendered  them  the  money,  we  wiU.  consider  it  as  paid. 
iV.  Y.  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  20  Barb.  (N.  Y.)  474 ;  1 
Ben.  F.  I.  C.  96.  Secondly.  The  defendants  insist  that  the  application,  having 
been  made  on  the  2d  of  March,  and  no  action  having  been  taken  by  the  defend- 
ants uritU  the  13th,  we  cannot  consider  the  plaintiff  as  still  continuing  his  offer  to  the 
defendants;  that  we  are  bound  to  consider  it  as  withdrawn.  But  why  so  ?  There 
is  no  pretense  of  any  express  withdrawal.  The  question  and  the  answer  can 
never,  in  any  case,  be  simultaneous  ;  the  question  must  .ulways  remain  for  some 
length  of  time  with  the  one  to  whom  it  is  put,  and  abide  the  answer.  In  every 
negotiation,  whether  by  telegraph,  by  letter,  or  by  word  of  mouth,  the  applica- 
tion and  the  answer  can  never  be  at  the  same  precise  instant.  The  application 
must  wait  upon  the  answer.  If  the  application  is  considered  to  be  withdrawn  as 
soon  as  made,  no  two  minds  ever  could  meet  upon  any  proposition.  The  aggrega- 
tio  Ttientium  never  could  take  place.  In  all  cases,  the  application  is  construed  to 
stand  until  the  contrary  appears;  until  it  is  eithei-  withdrawn  or  answered. 
Pothier  Traite  du  Contrat  du  Vente,  p.  1,  §  2,  art.  3,  No.  32 ;  Mactier  v.  Frith,  6 
Wend.  (N.  Y.)  103.  But  here  the  plaintiflf  avers  the  application  to  be  still  stand- 
ing. The'defendants  treat  it  as  still  before  them  on  the  13th  of  March,  by  accept- 
ing it,  and  making  out  the  policy.  "We  must  therefore  treat  it  as  the  parties  treat 
it,  as  still  at  noon  on  the  13th  of  March  a  standing  and  valid  offer  by  the  plain- 
tiflf to  the  defendants.  Thirdly.  The  defendants  contend  that  the  policy  never 
was  delivered,  so  as  to  make  it  a  living  conti-act.  But  it  appears,  by  the  case, 
that  the  contract  to  insure  was  complete  before  they  mailed  the  policy  to  Breck. 
Their  telegi-aphic  dispatch,  dated  on  the  15th  of  March,  says,  '  Risk  not  talien 
when  burnt ;  return  policy  when  received.'  This  necessarily  implies  that  the 
i-isk  was  taken,  but  after  the  fire.  Breck  had  no  authority  to  insure.  After  the 
proposals  were  accepted  by  the  company,  they  made  out  the  pohcies,  and  sent 
them  to  Breck  to  deliver ;  so  that  it  appears,  by  the  case,  that  before  they  mailed 
the  policy  to  Breck,  they  must  have  received  the  premium  and  accepted  the  risk. 
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Whenever  the  insurer  has  done  an  act,,  amounting  to  an  actual  agree- 
ment to  undertake  the  risk,  liability  attaches,  and  he  cannot  recede 

and  thus  completed  the  contract  to  insure.  If  the  case  had  gone  no  further,  and 
no  policy  had  ever  been  made  out,  it  is  well  settled  that  the  plaintiff  could  have 
sued  them  upon  this  contract  at  law  or  forced  from  them  a  policy  in  equity.  Fer- 
M-ns  V.  Washington  Ins.  Co.,  4  Cow.  660  ;  1  Ben.  F.  I.  C,  148 ;  Hamilton  v.  Lycom- 
ing Ins.  Co.,  5  Penn.  St.  339  ;  2  Ben.  P.  I.  C.  542  ;  Angell  on  Fire  Ins.  §5  34,  47  ; 
Union  Mut.  v.  Commercial  Mat,  Law  Reporter,  March,  1856,  p.  610.  Under  these 
circumstances,  a  policy  drawn  up  and  signed  by  the  proper  officers  wants  no  fur- 
ther delivery.  It  is  a  vital  policy  as  soon  as  signed,  becomes  instantly  the  prop- 
erty of  the  insured,  and  is-  held  by  the  insurer  for  his  use.  Ang.  on  Fire  Ins. 
§§  31,  33 ;  Pim  v.  Reid,  6  Man.  &  Grang.  1 ;  2  Ben.  F.  I.  C.  542  ;  Kohne  v.  Ins.  Co., 
1  Wash.  C.  C.  R.  93.  But  here  were  further  acts  of  delivery  of  the  policy.  It 
was,  on  the  13th  of  March,  mailed  and  sent  to  Breck,  to  deliver  to  the  plaintiff. 
This  was  sending  it  to  the  plaintiff  by  Breck.  Breck  and  the  mail  were  only  the 
vehicles  to  carry  it  to  him.  It  was  the  same  thing  as  if  mailed  or  sent  dii-ectly  to  the 
plaintiff.  The  defendants  suggest,  in  answer,  that  Breck  was  their  agent,  and 
that,  by  sending  it  to  him,  they  did  not  part  with  the  possession  of  the  policy,  and 
that  they  only  gave  authoidty  to  Breck  to  deliver,  which  they  could  and  did  revoke 
before  actual  delivery.  But  when  they  mailed  the  policy  to  Breck  to  deliver, 
they  did  not  constitute  him  their  agent  to  receive  or  keep  it  for  them,  nor  to  retain 
it  as  their  agent.  He  was,  in  that  regai-d,  no  agent  of  theirs ;  he  had  nothing 
further  to  do  for  them.  By  sending  him  the  policy  to  deliver,  they  made  Breck 
trustee  for  the  plaintiff;  they  made  it  a  deposit  with  Breck  to  the  credit  of  the 
plaintiff.  It  was  a  delivery  to  Breck  to  deliver  to  the  plaintiff,  which  was  a  good 
delivery  to  the  plaintiff.  Shep.  Touch.  58.  This  is  not  a  question  of  the  authoi-ity 
or  acts  of  an  agent ;  but  whether  the  defendants  by  sending  the  policy  to  Breck 
to  deliver,  did  an  overt  act  intended  to  signify  that  the  policy  should  have  a  pres- 
ent vitality.  This  certainly  was  such  an  act.  Without  any  further  interference 
on  their  part,  it  would  have  resulted  in  actual  delivery  to  the  plaintiff.  It  was 
intended  to  signify  to  the  plaintiff  not  only  that  the  policy  was  a  present  contract, 
but  to  effect  an  actual  delivery  of  it  to  him.  Kent'icky  Mat.  Ins.  Co.  v.  Jenks,  5 
Porter  R.  (Ind.)  96;  5  Penn.  St.  339  ;  9  How.  (D.  S.)  390.  Suppose  the  defend- 
ants had  retained  the  policy,  and  had  merely  told  Breck  to  tell  the  plaintiff  that 
they  held  the  policy  subject  to  the  plaintiff's  order,  would  they  not  have  been 
deemed  as  holding  the  policy  for  the  plaintiff  ?  The  defendants  next  suggest  that 
the  plaintiff  was  ignorant  of  their  acceptance  of  the  risk,  of  their  making  out  and 
mailing  the  policy  to  Breck  until  after  they  had  countermanded  its  delivei-y,  and 
that  the  aggregatio  mcmtium  could  not  take  place  until  after  the  acceptance  of  the 
proposition  by  the  defendants  came  to  the  plaintiff's  knowledge,  and  that  before 
that  the  defendants  had  changed  their  bwu  minds,  so  that  in  fact  it  never  did 
take  place,  and  that  consequently  thei'e  was  no  legal  delivery  of  this  policy. 
This  involves  the  more  general  question,  does  a  contract  arise  when  an  overt  act 
is  done  intended  to  signify  the  acceptance  of  a  specific  proposition,  or  not  until 
that  overt  act  comes  to  the  knowledge  of  the  proposer?  This  question  may  arise 
upon  every  mode  of  negotiating  a  contract,  whether  the  parties  be  in  each  other's 
presence  or  not.  First  comes  the  mental  resolve  to  accept  the  proposition  ;  but 
the  law  can  only  recognize  an  overt  act.  Whether  that  act  be  a  word  spoken,  a 
telegraphic  sign,  or  a  letter  mailed,  some  interval  of  time,  more  or  less  apprecia- 
ble, must  intervene  between  the  doing  of  the  act  and  its  coming  to  the  knowledge 
of  the  party  to  whom  it  is  addressed.  In  the  meantime,  what  is  the  condition  of 
affairs  ?  is  it  a  contract  or  no  contract  ?  If  the  bidder  does  not  see  the  auciioneer's 
hammer  fall ;  if  the  article  written  for  and  sent  never  arrives ;  if  the  verbal 
answer,  when  the  parties  are  in  each  other's  presence,  is  in  a  foreign  tongue,  or  by 
sudden  noise  or  distraction  is  noi  heard  ;  if  the  telegraphic  circuit  is  broken  ;  if  the 
mail  miscarries  ;  if  the  word  spoken  or  the  letter  sent  is  overtaken,  and  counter- 
manded by  the  electric  current,  is  there  no  contract  1  In  the  progress  of  the  negotia- 
tion, at  what  precise  point  of  time  does  mind  meet  mind,  does  the  contract  spring  into 
life  ?  Upon  this  subject,  with  respect  to  negotiations  conducted  by  written  commu- 
nications, there  has  been  some  variety  of  decision  ;  but  it  appears  to  me  that  the 
weight  of  authority,  as  well  as  reason  and  necessity,  admit  of  but  one  solution. 
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therefrom  so  as  to  exempt  himself  from  liability  for  a  loss  that  has 
occurred  pending  his  deliberation ;'  and  a  loss  may  be  recovered  under 
a  policy,  even  though  both  parties,  at  the  time  of  its  execution,  knew 


The  meeting  of  two  minds,  the  aggregatio  mentium  necessary  to  the  constitution 
of  every  contract,  must  take  place  eo  instanti  with  the  doing  of  any  overt  act 
intended  to  signify  to  the  other  party  the  acceptance  of  the  proposition,  without 
regard  to  when  that  act  comes  to  the  knowledge  of  the  othet  party  ;  everything 
else  must  be  question  of  proof,  or  of  the  binding  force  of  the  contract  by  matters 
subsequent.  The  overt  act  may  be  as  various  as  the  form  and  nature  of  contracts. 
It  may  be  by  the  fall  of  the  hammer,  by  words  spoken,  by  letter,  by  telegraph, 
by  remitting  the  ai-ticle  sent  for,  by  mutual  signing  or  by  delivery  of  the  paper, 
and  the  delivery  may  be  an  act  intended  to  signify  that  the  instrument  shall  have 
a  preseni,  vitality.  Whatever  the  form,  the  act  done  is  the  irrevocable  evidence 
oi  the  aggregatio  mentimn:  at  that  instant  the  bargain  is  sti-uck.  The  acceptor 
can  no  more  overtake  and  countenuaud  by  telegraph  his  letter  mailed,  than  he 
can  his  words  of  acceptance  after  they  have  issued  from  his  lips  on  their  way  to 
the  hearer.  If  the  two  minds  do  not  meet  eo  inMajiti  with  the  S'Ct  signifying 
acceptance,  when  can  they,  in  the  nature  of  things,  ever  approach  each  other 
more  closely  ?  The  defendants  say,  when  the  act  of  acceptance  comes  to  the 
knowledge  of  the  other  party.  But  this  knowledge  would  be  a  fact  without  any 
force,  unless  we  suppose  in  the  proposer  a  power  still  of  electing  not  to  accept  the 
acceptance.  But  if  we  do  this,  it  is  apparent  that  the  negotiation  is  yet  precisely 
in  the  same  stage  of  development  it  was  in  when  the  first  proposition  was  waiting 
upon  the  firet  answer.  The  notion  that  there  is  no  contract  until  the  acceptance 
comes  to  the  knowledge  of  the  other  party,  proceeds  upon  the  ground,  in  the  first 
place,  that  the  proposal  has  been  \vithdrawn  or  lost  its  force,  which  is  against  the 
intent  of  the  parties  and  the  necessities  of  the  case  ;  and  in  the  second  place,  upon 
the  ground  that  the  answer  is  conditional,  whereas  we  suppose  it  to  be  absolute. 
We  suppose  the  acceptor  to  say  not  simply  I  agree,  but  to  say  I  agree  if  you  do, 
which  requires  an  answer  from  the  proposer ;  so  that  the  minds  do  not  meet  till 
he  answei-s.  But  in  the  meantime  the  acceptor  may  have  changed  his  mind,  and 
for  the  same  reason  as  before,  there  is  no  bargain  until  this  last  answer  comes  to 
the  knowledge  of  the  other  party ;  and  so,  upon  this  theory,  it  must  go  on  ad 
infinitum  without  the  possibility  of  the  aggregatio  mentiwin  ever  taking  place. 
There  is  in  fact  no  difference  between  the  acceptance  of  a  proposition  by  word  of 
mouth,  and  a  letter  stating  an  acceptance.  In  the  one  case  it  is  articulate  sounds 
carried  by  the  air  ;  in  the  other,  written  signs,  carried  by  the  mail  or  by  tele- 
graph. The  vital  question  is,  was  the  intention  manifested  by  any  overt  act,  not 
by  what  kind  of  messenger  it  was  sent.  The  bargain,  if  ever  struck  at  all,  must 
be  eo  instantia  with  such  overt  act.  Mailing  a  letter  containing  an  acceptance, 
or.  the  instrument  itself  intended  for  the  other  party,  is  certainly  such  an  act. 
Adams  v.  Lindsell,  1  Barn.  &  Aid.  681 ;  Dunlop  v.  Higgitis,  1  House  of  Lords 
Cases,  381 ;  Duncan  v.  Topham,  8  C.  B.  225 ;  Potter  v.  Saunders,  6  Hare,  1 ; 
Tayloe  v.  jkerdhartts'  Ins.  Co.,  9  How.  390 ;  Hamilton  v.  Lycoming  Ins.  Co.,  5 
Barr,  339  ;  Vasser  v.  Camp,  14  Barb.  341 ;  Mactier  v.  Frith,  6  Wend.  103  ;  Ken- 
tucky Mut.  Ins.  Co.  v.  Jenks,  5  Porter's  R.  (Ind.)  96.  This  last  case,  in  all  its 
essential  features,  is  identical  with  the  one  before  us.  The  only  English  case 
sustaining  the  defendants  in  their  view,  that  I  have  seen,  is  that  of  Cooke  v.  Oxley, 
3  Term  R.  653,  which,  it  will  be  perceived  by  the  above  references,  has  been 
effectually  oven-uled  in  their  courts.  In  the  State  of  New  York,  the  case  of 
Mactier  v.  Frith,  1  Paige,  434,  was  reversed  in  their  court  of  errors  by  a  very 
large  vote  (6  Wend.  Ill),  and  the  doctrine  sustained  as  contended  for  by  the 
plaintiff.  The  only  other  American  case  on  this  side  of  the  question  is  that  of 
McCulloch  V.  The  Eagle  Ins.  Co.,  1  Pick.  278.  This  last  is  against  the  whole 
cuiTent  of  authorities  both  in  England  and  in  this  countiy,  and  appears  to  me 
requii-es  for  the  creation  of  a  contract  a  fact  without  significance,  or  a  condition 
that  would  render  its  creation  impossible." 

^Xenos  V.  Wickham,  ante;  Mead  v.  Davidson,  3  Ad.  &  El.  303;  Parry  v.  The 
Gh-eatShip  Co.,  10  Jur.  (U.  S.)  295  ;  MoUeaux  v.  The  London  Assurance,!  Atk.  544  ; 
T/ie  Sari  of  March  v.  Pigot,  5  Burr.  2802. 


56  Fire  Insurance. 

that  it  had  occurred,  if  the  agre&ment  had  been  entered  into  before  the 
loss ;'  and  so  for  a  loss  occurring  before  application  was  made,  if  it 
was  not  known  to  either  party." 

When  policy  is  conditionally  delivered. 

Sec.  22.  Retention  of  the  policy  by  the  assured  is  evidence  of  his 
acceptance  thereof,  even  though  it  is  sent  to  him  with  other  papers,  as 
a  survey,  which  he  is  requested  to  sign  and  return,  which  he  does  not 
do,  but  retains  both.  If,  however,  the  policy  is  delivered  upon  the 
express  condition  that  the  paper  sent  for  his  signature  shall  be  signed 
and  returned  to  the  company,  the  policy  will  not  be  binding  unless  the 
condition  is  complied  with.' 

When  conditions  precedent  are  imposed  on  assured,  contract  takes  effect,  when. 

Sec.  23.  If  the  terms  are  agreed  upon,  but  the  assured  is  required 
to  do  some  act  before  it  takes  effect,  it  becomes  effectual  immediately 
upon  his  giving  notice  to  the  insurer  of  his  compliance  with  the  condi- 
tions. Thus,  in  a  Pennsylvania  case,*  the  plaintiff  applied  for  insurance 
on  an  academy,  and  paid  the  required  proportion  of  the  premium,  and 
executed  his  note  for  the  residue,  and  had  a  survey  made.  The  secre- 
tary of  the  company  wrote  the  agent  to  require  the  plaintiff  to  substi- 
tute earthenware  collars  instead  of  sheet  iron,  and  to  require  him  to 
have  the  trustees,  who  held  the  title,  assent  to  the  insurance,  and, 
when  these  were  done,  he  would  send  a  policy.  The  plaintiff  per- 
formed and  complied  with  all  these  conditions,  and  the  plaintiff 
requested  the  defendant's  agent  to  call  for  the  trustees'  consent,  which 
he  promised  to  do  but  neglected,  and  the  building  was  burned  before 
he  got  it.  The  court  held  that  the  contract  was  complete  the  moment 
the  plaintiff  gave  notice  that  he  had  complied  with  the  conditions,  and 
that  the  defendants  were  liable  for  the  loss.' 

When  company  substitutes  policies  in  other  companies  obtained  before,  but  not  delivered  until 
after  loss,  liability  for  loss  remains. 

Sec.  24.  When  an  agent  of  an  insurer  sends  an  application  to  him 
for  insurance,  and  the  insurer  to  whom  application  is  made,  and  whose 
binding  receipt  the  applicant  holds,  sends  policies  in  another  company 
or  in  other  companies  therefor,  in  place  of  its  own  policy,  it  is  not 
thereby  discharged  from  liability  to  the  assured,  for  a  loss  occurring 

^Mead  v.  Davidson,  ante;  Arkansas  Ins.  Co.  v.  JBostiok,  27  Ark.  539. 

"  The  Earl  of  March  v.  Pigot,  ante. 

'LeHoy  v.  Park  his.  Co.,  39  N.  Y.  56. 

*  Hamilton  v.  Lycoming  Ins.  Co.,  5  Peun.  St.  339. 

'See  also,  E.  Carver  Co.  v.  Manufacturers'  Ins.  Co.,  6  Gray  (Mass.)  214. 


Parol  Agreements  for.  57 

aftffr  such  policies  are  made,  but  before  their  delivery  to  him,  even 
though  he,  after  the  loss,  relying  upon  it  that  they  afforded  indemnity 
to  the  amount  insured  therein,  accepts  such  policies  and  surrenders 
the  binding  receipt  issued  to  him  by  the  company,  to  whom  applica- 
tion was  made,  and  in  which  insurance  was  expected  to  be  obtained." 

'  In  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  34.5  ;  19  Am.  Rep.  612,  it  appeared 
that  "  J.  R.  Youn^,  the  secretary  of  the  defendant  below  (an  incorporated  insur- 
ance company),  was  authorized  by  the  company  to  negotiate  contracts  for  insurance, 
to  sign  and  issue  cei'rificates  like  the  one  sued  upon,  to  appoint  agents  to  solicit 
risks,  and  to  I'eceive  applications  for  policies,  and  to  authorize  such  agents  to 
deliver  to  applicants  for  policies,  the  above-named  certificates,  and  to  collect  pre- 
miums for  insurance.  Charles  F.  Gunckel  was  appointed  such  agent  by  the  sec- 
retary, and  was  supplied  vnVa  certificates  duly  signed  by  the  secretary,  with 
authoi'ity  to  couutereign,  fill  blanks,  and  to  deliver  the  same  to  applicants  upon 
the  receipt  of  premiums.  Gunckel  was  also  agent  for  several  other  insurance 
companies,  among  which  were  the  ^tna,  the  Home  of  New  York,  and  the  Ham- 
ilton. About  the  30th  of  Novembei',  18B7,  Gunckel,  being  such  agent,  solicited  a 
risk  from  the  plaintiff,  and  agreed  with  him  to  postpone  the  payment  of  the  pre- 
mium for  ninety  days  from  the  date  of  insurance  ;  and  at  the  same  time  prepared 
an  application  for  a  policy,  which  contained  the  usual  interrogations,  respecting 
the  proposed  risk.  The  ninth  interrogatory  was  as  follows:  'Insurance  —  what 
amount  is  now  insured  on  the  property  %  In  what  offices  (state  particularly),  and 
on  whose  account  ? '  To  this  interrogatory  there  was  no  answer  given.  The  fact 
was,  however,  that  the  plaintiflF  had  previously  obtained  a  policy  from  the  Enter- 
piise  Insurance  Company,  for  |2,000,  on  the  same  property.  This  application 
was  signed  by  the  plaintiff,  and  delivered  to  Gunckel  with  the  understanding, 
that  upon  call  by  the  plaintiff  for  insurance,  Gunckel  should  address  and  forward 
the  application  to  such  company  as  he  might  select.  On  the  5th  of  December 
following,  the  plaintiff,  by  letter  to  Gunckel,  requested  insurance  to  the  amount 
of  §5,000.  Same  day,  upon  receipt  of  plaintiff's  letter,  Gunckel  remitted  to 
plaintiff  a  certificate  signed  by  Secretary  Young,  a  copy  of  which  is  set  out 
in  the  petition,  having  first,  however,  erased  the  words,  '  or  should  the 
risk  be  not  accepted,  and  the  above  sum  of  money  refunded  to  applicant, 
then  this  receipt  is  void,  and  of  no  effect ; '  and  at  same  time  forwarded  the 
plaintiff's  application  to  the  home  office  of  the  defendant,  with  information 
that  a  certificate  for  insurance  had  been  issued  to  the  plaintiff.  The  erasure  by 
Gunckel  was  without  authority  from  defendant.  The  plaintiff,  however,  received 
the  certificate  in  good  faith,  and  without  any  knowledge  of  the  circumstances  of 
the  erasure.  Upon  the  receipt  of  the  plaintifTs  application  at  the  home  office  of 
the  defendant,  the  officers  in  charge  procured  from  the  German  Insurance  Com- 
pany a  poUcy  in  favor  of  the  plaintiff  for  $2,000,  from  the  Cooper  Ins.  Company  a 
like  policy  for  §2,000,  and  from  the  Central  Company  one  for  .'Jil,000  ;  and  for- 
warded the  same  to  Gunckel  to  be  delivered  to  the  plaintiff  in  heu  of  their  own 
policy  for  §5,000.  Each  of  these  policies  contained  a  condition,  that  '  if  the 
assured  shall  have  or  shall  hereafter  make  any  other  insurance  on  the  property 
hereby  insured,  without  the  consent  of  this  company  written  hereon,'  then  this 
policv  shall  be  void.  At  the  time  the  German,  Cooper  and  Central  Companies 
delivered  the  policies  to  the  defendant,  they  respectively  charged  the  defendant 
with  the  amount  of  the  premium  thereon,  and  the  defendant  charged  Gunckel 
with  the  amount  of  premium  on  the  plaintiff's  risk.  The  printed  policies  of  the 
defendant,  referred  to  in  the  insti-ument  upon  which  the  suit  was  brought,  con- 
tained the  following  conditions  :  '  Provided,  further,  that  m  case  the  assured  shall 
have  already  .any  other  insurance  against  loss  by  fire,  on  the  property  hereby 


befo!-e  any  loss  by  fire  occurs,  give  notice  thereof  to  this  company,  and  have 
same  indoraed  on  this  policy,  or  otherwise  acknowledged  by  tj^em  m  writing,  this 
policv  shall  cease  and  be  of  no  effect.'  And  also  a  further  condition,  that  -no 
insurance  shaU  be  considered  as  binding  until  the  actual  p.iyment  of  the  pre- 
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In  such  case,  the  assured  may  maintain  an  action  against  such  com- 
pany for  his  loss.    But  it  seems  that  in  such  case  when  a  policy  is 


mium.'    On  the  13th  of  same  month,  'the  plaintiff  made  application,  by  letter, 
to  Gunckel,  for  further  insurance,  on  the  same  description  of  property,  to  the 
amount  of  $10,000;  and  at  same  time  informed  him  that  he  (pjamtitt)  had 
obtained  other  insurance  on  same  property,  from  the  agency  ot  I'andis  Sc  bon,  to 
the  amount  of  $13,000,  including  $7,000  applied  for  on  that  day.     The  amount  ot 
insurance  thus  notified  to  Gunckel  included  also  the  policy  for  _fe2,000,  irom  the 
Enterprise  Company,  which  had  been  obtained  before  the  execution  cl  the  instru- 
ment sued  on.     On  the  next  day,  December  14,  Gunckel  indorsed  on  the  policies, 
then  in  his  hands,  from  the  German,  Cooper  and  Central  Companies,  the  amount 
of  insurance  in  other  companies,  which  was  thus  notified  to  him.     Neither  the 
German,  the  Cooper,  nor  the  Central  Company  assented  to  or  was  notihed  ot  any 
insurance  on  the  property  effected  by  plaintiff  after  the  date  of  their  respective 
policies.     On  the  18th  day  of  same  month,  the  property  insured  was  destroyed 
by  fire ;  and  on  the  next  day,  Gunckel,  having  full  knowledge  of  the  loss,  deliv- 
ered the  German,  Cooper  and  Central  policies  to  the  plaintiff,  who,  m  considera- 
tion thereof,  and  in  the  belief  that  they  were  valid  and  binding  policies  upon  the 
companies  by  whom  they  had  been  issued,  surrendered  the  instrument  sued  nn  to 
Gnnckel  to  be  canceled,  and  at  the  same  time  executed  to  Gunckel  his  note  for 
the  amount  of  the  insurance  premium  as  per  agi-eement.     This  note  was  after- 
ward paid,  and  the  payment  accounted  for  by  Gunckel.     The  loss  was  notifaed 
to  the  companies  interested,  including  the  German,  Cooper  and  Central,  and  proof 
thereof  duly  made.     The  German,  Cooper  and  Central  Companies  repudiated  the 
plaintiff's  claim  on  the  ground  that  their  policies  were  avoided  by  reason  of  sub- 
sequent insurance,  without  notice  to  them,  and  without  their  consent.     Proof  of 
loss  was  afterwai-d,  and  about  three  months  after  the  fire,  made  as  against  the 
defendant.     McIlvaine.  J.,  said  :  1.  The  court  instructed  the  jury,  among  other 
things,  as  follows :  *  In  regard  to  the  issues  made  by  the  first  and  seventh  defen- 
ses, if  it  was  proved  that  the  contract  upon  which  suit  was  brought  was  signed 
by  J.  R.  Young,  as  secretary  of  the  defendant,  and  if  Charles  P.  Gunckel  was 
agent  of  the  defendant,  the  contract  would  have  the  effect  of  binding  the  com- 
pany, though  not  signed  by  the  president  of  the  company.'    The  defenses  referred 
to  were  based  on  the  provisions  of  defendant's  charter,  the  ninth  section  of  which 
provides  as  follows  (49  Ohio  L.  191) :  '  That  all  policies  or  contracts  of  insurance, 
that  may  be  made   or  entered   into  by  said  company,  may  be  made  either 
under  or  without  the  seal  thereof,  and  shall  be  subscribed  by  the  president,  or 
by  such  other  officer  as  may  be  designated  for  that  purpose  by  the  board  of 
dii'ectors,  and  attested  by  the  secretary  ;  and  being  so  subscribed  and  attested, 
shall  be  obligatory  upon  said  company  according  to  the  tenor,  intent  and  mean- 
ing of  this  act,  and  of  such  policies  or  contracts.'    This  charge  assumed,  as  was 
averred  in  the  answer  and  not  denied  in  the  reply,  that  the  contract  sued  on  was 
not  subscribed  by  the  president,  and  that  the  secretary  had  not  been  designated 
by  the  board  of  directors  as  an  officer  for  the  purpose  of  sub.'icribing  '  policies  or 
contracts  of  insurance,'  as  required  by  the  ninth  section.     It  must  be  admitted  that 
the  chai'ter  gave  to  the  company  all  the  powers  that  it  possessed.     It  undoubt- 
edly gave  the  power  to  make  corftracts  of  insurance,  and  the  ninth  section  pre- 
scribed a  form  for  the  preservation  of  the  evidence  of  its  contracts,  which  is  made 
obligatory  on  the  company.     If  this  form  constitutes  the  only  mode  by  'which  the 
company  can  obligate  itself,  of  course  any  other  mode  would  no  more  create  a 
binding  contract  of  insurance  than  if  the  corporation  had  never  existed.     The 
question  therefore  arises,  is  the  form  thus  prescribed  the  only  one  in  which  the 
defendant  can  enter  into  a  binding  contract  of  insurance  1    It  will  be  obsei-ved 
that  the  ninth  section  does  not,  in  totidem  verbis,  confer  upon  the  company  the 
power  to  make  contracts  of  insurance.     If  there  were  no  express  grant  of  such 
power  to  be  found  elsewhere  in  the  charter,  I  admit  that  it  would  be  implied 
from  the  provisions  of  this  section ;  and  in  that  case,  the  form  therein  prescribed 
would  be  exclusive.     But  if  the  grant  of  power  to  contract  be  found  elsewhere  in 
the  charter,  then  our  inquiry  will  be  confined  to  the  question,  whether  the  form 
prescribed  in  the  #inth  section  was  intended  as  a  limitation  upon  the  power  to 
contract,  or  merely  aa  prescribing  the  manner  of  executing  its  policies.    Insur- 
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obtained  without  the  knowledge  of  the  assured,  he  may  ratify  the  act  of 
the  person  procuring  it,  even  after  a  loss,  and  by  such  ratification,  by 


ance  against  fire  was  the  sole  object  and  puipose  for  which  the  defendant  was 
incorporated.     And  the  first  section  of  its  charter  declares  that  it  shall  be  capa- 
ble '  generally  to  do  and  perform  all  things  relative  to  the  object  of  the  associa- 
tion.'   This  gi'ant  is  certainly  broad  enough  to  confer  the  power  to  make  con- 
tracts relative  to  insurance  —  power  to  negotiate  and  agree  upon  all  the  tei'ms  and 
conditions  of  the  risk.     Indeed,  the  very  terms  of  the  ninth  section  seem  to  imply 
that  negotiations  have  ended  in  a  complete  contract  before  the  execution  of  the 
formal  insti-ument  is  i-equired.     Having  found  in  the  first  section  of  the  charter  a 
gi-ant  of  power  to  contract  for  insurance,  we  do  not  feel  authorized  to  so  construe 
the  ninth  .section  as  to  render  null  and  of  no  effect  all  contracts  made  within  the 
scope  of  the  power  there  conferred,  unless  and  until  the  president  or  other  desig- 
nated officer  has  subscribed  the  '  policy  or  contract  of  insurance.'    On  the  other 
hand,  we  feel  justified  in  holding  that  the  terms,  'policies  or  contracts  of  insur- 
ance,' as  here  used,  were  intended  to  embra-je  the  final  instruments  —  such  as  are 
technically  called  policies  of  insurance,  and  do  not  include  intermediary  contracts 
of  insurance,  or  contracts  for  policies.     2.  The  court  further  charged :  '  That  if 
the  jury  find  that  Gunckel  was  the  agent  of  the  defendant  and  that  he  made  the 
altei-ation  in  the  receipt  or  contract  before  it  was  delivered  to  Kelly,  and  that  he 
did  not  do  so  by  Kelly's  procurement  or  assent  or  knowledge,  then  the  alteration 
does  not  affect  the  liability  of  the  defendant,  but  would  be  liable  upon  what 
remained  of  the  contract.'    We  find  no  eiTor  in  this  instruction.     The  testimony 
shows  that  the  secretary  of  the  company  was  authorized  to  negotiate  contracts 
for  insurance,  and  also  to  appoint  agents  to  solicit  applications,  etc.     It  also  shows 
that  the  secretaj-y  had  supplied  Gunckel,  as  agent  of  the  company,  with  these 
receipts  or  certificates,  duly  signed  by  himself,  with  authority  to  deliver  them  to 
applicants.     We  think  the  company,  therefore,  and  not  the  applicant,  should  bear 
the  consequences  of  Gunckel's  erasure,  although  he  was  acting  in  violation  of  his 
duty  to  the  company  in  making  it.     The  company  held  Gunckel  out  to  the  world 
clothed  with  the  apparent  authority  to  bind  it.  by  the  delivery  of  such  contracts ; 
and  that,  too,  with  an  erasure  of  part,  such  as  was  made  in  this  instance.     The 
plaintiff  was  justified  in  believing  he  was  authorized  to   do   so,  for  he  had 
no  means  of   knowing  but   that  the  paper  was  in  the  precise  form  in  which 
it  was  when  issued  by  the  secretary.     The  aiypearance  of  authority  extended 
as  well  to  the  document  erased  as  to  the  docuinent  entire.     3.  The  court  instructed 
the  jui-y  in  relation  to  the   condition  in  the  contract  concerning  other  insur- 
ance, as  follows :  '  That  even  if  the  jury  should  find  that  Kelly  did  not  notify 
Gunckel  of  the  insurance  in  the  Enterprise  Company  of  November  27th,  1867,  on 
or  before  the  5th  day  of  December,  A.D.  1867,  yet  if  he  wrote  to  Gunckel  on  the 
13th  December,  informing  him  of  all  the  insurance,  and  Gunckel  was  the  agent  of 
the  defendant,  that  such  notice,  if  received  before  the  loss,  would  be  a  good  com- 
pliance upon  the  part  of  Kelly,  with  his  obligation  to  give  notice  to  the  company 
of  all  other  insurance,  and  that  it  would  be  sufficient  as  to  the  Enterprise  insur- 
ance, and  sufficient  as  to  the  $7,000  appUed  for  on  that  day  to  Landis  &  Son, 
although  such  $7,000  was  not  issued  until  the  14th  of  December.      That  it  was 
not  necessary  that  any  indoraement  of  either  prior  or  subsequent  insurance  should 
be  made  upon  the  contract  sued  upon  or  recited  in  the  same.'    If,  under  the  con- 
tract, the  plaintiff  was  required  to  give  notice  of  prior  insuranie,  we  doubt 
whether  this  instruction,  in  so  far  as  it  relates  to  that  subject,  could  be  sustained. 
The  contract  was  for  insurance  according  to  the  '  tenor  and  conditions  ot  the 
printed  poUcies '  of  the  defendant.     The  conditions,  in  relation  to  other  insurance 
contained  in  the  printed  policy,  were  as  follows:  'Provided,  further,  that  m  case 
the  assured  shall  have  already  any  other  insurance  against  loss  by  fire  on  the 
property  hei-eby  insured,  not  notified  to  this  company,  and  mentioned  in  or 
indorsed  upon  this  policy,  or  if  the  said  assured,  or  his  assigns,  shall  nereatter 
effect  any  insurance  on  the  same  property,  and  shall  not,  with  all  reasonable  dili- 
gence, and  before  any  loss  by  fire  occurs,  give  notice  thereof  to  this  company,  and 
have  same  indorsed  on  this  policy,  or  otherwise  acknowledged  by  them  in  writing, 
this  policy  shall  cease  and  be  of  no  effect.'    A  fair  and  reasonable  construction  of 
this  contract  would  require  notice  of  prior  insurance  to  be  given  at  the  time  of 
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relation,  it  becomes  an  operative  contract  of  insurance  from  its  date'.' 
In  an  English  case,''  the  plaintiff  applied  to  an  agent  of  the  defend- 

making  application  for  insurance.  The  object  of  notice  is  to  enable  the  insurer  to 
act  prudently  and  intelligently  in  relation  to  the  risk ;  yet,  notwithstanding-  the 
reference  to  the  condition  in  the  printed  policy,  it  was  competent  for  the  defendant 
to  waive  the  condition,  and  we  think  it  was  waived,  in  so  far  as  it  related  to  the 
notice  of  prior  insurance.  The  risk  was  taken  upon  an  application  which  formed 
part  of  the  contract.  The  interrogatory  in  the  application  for  insurance,  in  rela- 
tion to  prior  insurance,  was  not  answered.  The  acceptance  of  the  i-isk  upon  such 
an  application  is  a  waiver  of  any  notice  which  a  truthful  answer  to  the  interroga- 
tory would  have  disclosed.  21  Ohio  St.  176 ;  6  Gray,  85.  As  to  notice  of  subse- 
quent insurance,  the  charge  of  the  court 'was  right.  Notice  to  Gunckel  was  notice 
to  the  defendant.  We  are  not  prepared  to  say  that  the  notice  to  Gunckel  would 
have  been  sufficient,  if  he  had  been  the  agent  of  the  defendant  merely  for  the 
purpose  of  soliciting  applications  and  collecting  premiums.  Confessedly  his 
authority  in  relation  to  this  risk  was  much  more  extensive.  He  was,  in  fact, 
intrusted  with  the  German,  Cooper,  Central  policies,  for  the  pui'pose  of  delivering 
them,  in  lieu  of  the  defendant's  own  policy,  and  lifting  the  insti'ument  sued  on. 
Had  he  been  intrusted  with  a  policy  of  the  defendant,  for  delivery,  in  pei'foi-m- 
ance  of  the  contract,  there  can  be  no  doubt  that  notice  to  him  and  indoj'sement  by 
him  of  subsequent  insurance  thereon  would  have  bound  the  company.  He,  in 
fact,  indorsed  the  subsequent  insurance  upon  the  policies  in  his  possession,  and, 
in  our  opinion,  he  thereby  assented,  as  the  ag-ent  of  the  defendant,  to  all  the  sub- 
sequent insurance  of  which  he  had  notice.  We  also  think  the  coui't  below  was 
right  in  chai'ging  the  jury  'that  it  was  not  necessary  that  any  indorsement  of 
either  prior  or  subsequent  insurance  should  be  made  upon  the  contract  sued  upon, 
or  recited  in  the  same.'  The  parties  contemplated  and  contracted  for  a  '  regular 
policy,'  but  the  instrument  sued  on  is  not  such  policy.  We  understand,  as  did  the 
court  below,  that  the  meaning  of  the  parties  was,  that  prior,  as  well  as  subse- 
quent, insurance  should  be  mentioned  in  or  indoi-sed  upon  the  regular  policy, 
when  or  after  it  should  be  issued.  Such  recitals  or  indorsements  would  be  a  full 
compliance  with  the  contract  in  this  respect.  No  such  policy  having  been  issued, 
there  was  no  failure  to  comply  with  this  condition.  The  court  also  instructed  the 
juiy :  'That,  if  the  company  chai'ged  the  amount  of  the  premium  to  Gunckel,  and. 
Gunckel  received  the  note  of  Kelly  for  the  same,  which  was  subsequently  paid, 
that  was  a  good  and  sufficient  comijliance  with  the  contract  upon  Kelly's  part, 
and  the  contract  is  binding,  although  said  note  was  not  given  until  after  the  lire.' 
The  facts  assumed  in  this  charge,  in  connection  with  the  fact  admitted  in  the 
defendant's  answer,  viz.,  that  Gunckel  was  the  agent  of  the  company,  'to  solicit 
applications  and  to  collect  premiums,  when  insurance  was  effected,'  amount  to  a 
waiver  of  the  condition  in  their  '  printed  policies  ; '  '  that  no  insurance,  whether 
original  or  continued,  shall  be  considered  as  binding  until  the  actual  payment  of 
the  premium.'  It  is  very  doubtful  whether  such  condition  in  the  policy  contracted 
for,  attaches  to  a  contract  for  intermediary  insurance  (10  Bos.  (N.  Y.)  83)  ;  but 
whether  it  does  or  not,  the  charging  of  the  premium  to  such  kgent,  and  the 
agent's  agreement  to  give  time  for  its  payment,  and  the  subsequent  payment  to 
the  company,  constitutes  a  waiver  of  pi-epayment." 

'In  Excelsior  Ins.  Co.  v.  Hot/al  Ins.  Co.,  55  N.  Y.  543,  Mrs.  C.  was  the  owner 
of  a  mortgage  interest  in  a  certain  building  in  the  city  of  Rochester.  Her  hus- 
band as  her  agent  applied  to  one  McC,  the  agent  of  plaintiffs,  for  insurance  on 
her  mortgage  interest.  McC.  issued  two  policies,  for  each  plaintiif,  for  $3,500 
each.  When  McC.  made  his  daily  repoi-ts  to  the  home  offices,  the  plaintiffs  each 
directed  him  to  cancel  the  policies.  This  McC.  neglected  to  do,  but  applied  to 
defendants'  agents  for  re-insurance.  Defendants'  agents  as  they  claim,  and  as 
plaintiffs  deny,  refused  to  re-insure,  but  they  did  issue  a  new  policy  to  Mrs.  C. 
for  the  amount  of  the  other  two.  Mrs.  C.  did  not  authorize  McC.  to  get  the  insur- 
ance with  defendants.  She  held  the  plaintiffs'  policy  at  that  time.  Shortly  after 
this,  the  building  was  burned,  and  Mrs.  C.  then  paid  defendants'  agents  the  pre- 
miums for  their  insurance,  and  they  accepted  it,  as  they  claim,  under  protest  and  * 

'  Mackie  v.  European  Assurance  Co.,  21  L.  T.  (N.  S.)  102. 
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ant,  who  was  authorized  to  accept  or  reject  risks  for  insurance,  suppos- 
ing that  he  was  also  agent  for  another  company  in  which  he  had  form- 
erly been  insured,  but  the  agent  sent  him  a  receipt  for  the  premium 
in  the  defendant  company.  The  plaintiff  thereupon  wrote  the  agent 
that  he  did  not  want  to  change,  )/  the  old  office  was  willing  to  take  the 
insurance,  as  he  knew  nothing  about  the  defendant  company,  and 
should  require  to  be  satisfied  of  its  respectability  and  standing,  before 
he  consented  to  the  change.  Before  anything  more  was  done,  and 
within  five  days  thereafter,  the  premises  were  burned,  and  the  plain- 
tiff having  brought  an  action  upon  the  policy  to  recover  the  loss,  the 
court  held  that  it  amounted  to  an  acceptance  of  the  policy,  and  made 
it  a  completed  contract  from  the  day  of  its  date. 

when  company  is  not  agreed  on. 

Sec.  25.  The  fact  that  the  company  or  companies  in  which  the  risk  is 
to  be  placed  are  not  agreed  upon,  but  is  left  for  the  agent  himself  to 
determine,  does  not  affect  the  question,  if  the  agent  in  fact  selects  the 
companies,  and  enters  the  risk  in  their  books.      Thus,  in  a  New  York 

as  plaintifiFs  claim  voluntarily.  The  defendants' policy  was  not  delivered  to  Mrs. 
C.  until  after  the  fire ;  it  was  held  by  McC,  Mil.  C.  assigned  her  interest  in  said 
policy  to  plaintiffs,  and  they  bi-ought  this  action  to  recover  of  defendants,  first, 
on  ground  that  defendant  is  a  re-insurer,  and  second,  as  assignees  of  Mi-s.  C.  There 
was  a  verdict  for  plaintiffs  in  court  below  for  f  uU  amount  of  the  policies.  The  court 
held  that  defendants  cannot  be  held  to  be  re-insurers,  their  policy  does  not  pur- 
port on  its  face  to  be  a  contract  of  re-insurance.  It  is  made  in  Mrs.  C.'s  name. 
The  defendant  was  not  informed  that  a  re-insurance  had  been  applied  for.  The 
application  sent  to  the  home  office  was  for  an  ordinary  policy.  If  defendant  was 
chargeable  with  the  knowledge  of  its  agent  not  communicated  to  it,  it  cannot  be 
void  from  the  evidence  that  defendants'  agent  understood  that  the  policy  issued 
was  for  a  re-insurance.  That  although  defendants'  policy,  had  it  been  issued  to 
take  up  those  of  plaintift's,  might  be  void,  because  plaintifi's'  policies  were  not 
canceled.  Defendant  waived  such  right,  by  receiving  the  premiums  from  Mrs. 
C.  after  the  fire,  and  wnen  its  agents  knew  plaintiffs'  policies  were  still  in  exist- 
ence. That  plaintiffs  are  entitled  to  recover  as  assignees  of  Mr."!.  C.  That 
although  McC.  was  not  the  agent  of  Mrs.  C,  and  had  no  authority  from  her  to 
procure  the  insurance  fi^om  defendant,  she  afterward  ratified  his  acts,  paid  the 
premium,  and  thus  rendered  the  policy  valid  ab  initio.  That  such  ratification 
was  suflScient,  although  made  after  fhe  tire.  That  there  being  no  request  to  sub- 
mit the  question,  whether  the  premium  was  paid  to  defendants'  agent  under 
protest,  to  the  jury,  the  finding  of  the  court  is  conclusive  that  it  was  not  so  paid. 
That  if  the  plaintiffs  had  purchased  defendants'  policy  of  Mrs.  C,  unconnected 
with  their  liability  upon  their  own  policies,  it  would  be  doubtful  whether  such 
purchase  would  have  been  valid.  But,  in  this  case,  the  purchase  was  undoubt- 
edly valid.  Defendants'  policy  contained  a,  clause  that,  in  case  of  other  insur- 
ance on  the  same  property,  defendants  should  only  be  liable  to  pay  it?  ratable 
proportion,  according  to  the  terms  of  its  policy.  Held,  that  under  this  clause 
defendant's  policy,  the  plaintiffs'  policies  being  in  existence  at  the  time  of  the  tire, 
plaintiff  could  only  recover,  as  assignees  of  Mrs.  C,  one  half  of  defendants' 
policy. 

In  Milteriberger  v.  Beacom,  9  Penn.  St.  198,  it  was  held  that  one  for  whose  bene- 
fit insurance  had  been  effected,  without  his  authority,  might,  even  after  a  /(W.i, 
adopt  the  act  of  such  person,  and  by  relation,  such  adoption  extended  back  to  the 
issuing  of  the  policy,  and  rendered  it  an  operative  security. 
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case,"  the  plaintiff  called  upon  the  defendant  s  agent  in  January,  1866, 
to  insure  $26,000,  upon  a  quantity  of  cotton,  and  paid  the  premium 
thereon.  No  company  was  designate.!  in  which  the  risk  was  to  be 
placed,  and  the  agent  was  also  agent  for  several  other  companies.  No 
policy  was  made  out,  but  the  agent  entered  |6,100  of  the  risk  in  the 
book  of  the  defendant,  reported  the  risk  to  them  and  forwarded  the 
premium.  In  February,  1866,  the  property  was  damaged  by  tire,  and 
after  the  loss,  the  agent  made  out  and  delivered  a  policy  in  the  defend- 
ant company  to  the  plaintiff,  and  in  an  action  upon  the  policy  to 
recover  the  loss,  the  court,  upon  these  facts,  directed  a  verdict  for  the 
plaintiff,  which  was  sustained  by  the  Court  of  Appeals." 


^Sllis  V.  Albany  City  Fire  Ins.  Co.,  50  N.  Y.  402. 

'GrEOVBR,  J.,  in  delivering  the  opinion  of  the  court,  upon  this  question,  said: 
"  The  inquiry  in  this  case  is  whether  an  agreement  to  issue  a  iire  policy  upon  the 
cotton,  for  the  loss  of  which  this  action  was  brought,  was  made  by  the  defendant. 
It  was  proved  that  C.  F.  McCoy,  a  resident  of  Augusta,  Georgia,  in  1865  was  engaged 
in  the  insurance  business  as  agent  for  several  insurance  companies,  incoi-porated 
by  different  States ;  that  in  November  of  that  year  the  defendant  appointed  him 
its  agent,  giving  him  a  power  of  attoi-ney,  the  material  part  of  which  in  this  case 
was  as  follows :  '  Be  it  known,  that  C.  F.  McCoy,  of  Augusta,  State  of  Georgia, 
is  hereby  duly  appointed  and  constituted  an  agent  of  the  Albany  City  Fire  Insur- 
ance Company,  at  Augusta,  during  the  pleasui-e  of  said  company.     As  agent,  he 
is  authorized  and  empowered  to  receive  proposals  for  insurance  against  loss  or 
damage  by  fire,  and  to  make  insurance  by  policies  of  the  said  Albany  City  Fire 
Insurance  Company,  to  be  countersigned  by  the  said  C.  F.  McCoy,  and  to  renew 
the  same,  to  assent  to  assignments  and  transfei-s.'     That  at  the  same  time  defend- 
ant delivered  to  McCoy  a  quantity  of  blank  policies  of  insurance,  signed  by  its 
president  and  secretary.     The  question  in  this  case  is  whether  this  authorized 
McCoy  to  make  a  contract  binding  upon  the  defendant  for  the  issue  of  a  policy  of 
insurance.     In  determining  this  question  the  prevailing  usage  in  transacting  such 
business  must  be  regarded ;  as  it  is  an  elementaiy  principle  that  the  delegation 
of  an  authority  to  transact  any  business  includes  an  authority  to  transact  it  in 
the  usual  way,  and  to  do  the  acts  usual  in  its  accomplishment.     It  must  also  be 
kept  in  mind  that  he  was  clothed  with  full  authority  to  make  all  necessary  sur- 
veys to  determine  the  risk,  its  duration  and  the  rate  of  premium,  without  any 
reference  to  a  consultation  with  the  company  or  any  of  its  officers ;  in  short,  to 
negotiate  and  conclude  all  the  terms  of  the  contract,  and  to  consummate  it  by 
filling  up  and  countersigning  the  policy.     This  necessarily  includes  power  to  make 
a  preliminary  contract  for  the  issuing  of  a  policy  ;  as  it  is  manifest  that  no  policy 
could  ever  be  issued  in  the  absence  of  such  a  contract.     The  question  is  whether 
this  preliminary  contract  is  binding  upon  the  company.     In  other  words,  whether, 
when  made,,  and  the  premium  therefor  paid  by  the  assured,  the  company  is  bound, 
before  the  policy  is  actually  filled  up,  countersigned  and  delivered.     It  is  clear 
that  if  binding  upon  the  company  at  all  for  the  shortest  period  of  time,  it  will  so 
continue  until,  by  some  act  of  the  assured  or  in  some  other  way,  it  is  discharged 
therefrom ;  mere  lapse  of  time,  short  of  the  running  of  the  statute  of  limitations, 
will  not  have  this  effect.     The  usage  of  making  agi-eements  for  insurance  and 
paying  the  premiums,  providing  for  the  issuing  of  policies  thereafter,  to  be  dated 
a.t  and  in  force  from  the  time  of  making  the  agreement,  is  so  general  that  judicial 
notice  must  be  taken  of  it.     It  would,  upon  principle,  follow  that  an  unrestricted 
authority  to  negotiate  a  contract  of  insurance  by  issuing  a  policy,  included 
authority  to  make  a  valid  preliminary   contract  for  such  issue.     In  Past  v. 
.^tna  Insurance  Co.,  43  Barb.  361,  it  was  shown  that  the  agent  was  intrusted 
with  blank  policies  and  certificates  of  renewal,  executed  by  the  offlcei-s  of  the 
company,  which  provided  that  they  should  not  be  operative  until  countersigned 
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When  prOEtimptions  come  in  aid  of  the  insure  d. 

Sec.  26.  When  the  insurer  has  previously  insured  the  same  property, 
or  other  property  of  the  same  kind,  in  the  same  locality,  there  being  no 

by  the  agent.  The  agent  was  shown  to  have  transacted  business  for  some  time 
for  the  defendant.  It  was  held  that  the  possession  and  use  of  these  papers  by 
the  agent  showed  that  he  was  authorized  to  make  a  preliminary  agreement  for 
the  renewal  of  a  policy  by  issuing  a  certificate,  although  a  parol  agreement, 
renewing  the  same,  would  be  unauthorized.  This  is  a  direct  authority  for  the 
power  of  the  agent  in  the  present  case  to  make  a  like  agreement  for  the  issuing 
of  a  policy.  The  possession  of  blank  policies  and  certificates  of  renewal  by'' 
an  agent,  providing  that  they  shall  be  effective  only  when  countei-signed  by  such 
agent,  imports  nothing  moi-e  than  what  is  expressed  in  the  power  of  attorney  in  the 
present  case  ;  that  is,  an  authority  to  bind  the  company  by  filling  up,  countersign- 
ing and  delivering  the  policy  or  certificate ;  and  so  it  was  regarded  by  the  court, 
as  the  validity  of  the  contract  was  placed  upon  the  ground  that  it  was  necessary 
that  such  agreement  should  precede  the  issuing  of  the  paper,  and  that  the  com- 
pany was  responsible  for  the  failure  of  the  agent  to  pei'form  what  he  had  under- 
taken to  do  by  such  agreement.  In  8anborn  v.  Fireman's  Insurance  Company,  16 
Gray,  448,  this  question  was  considei'ed.  The  court  remarked :  '  The  objection 
that  the  agent  had  only  power  to  issue  policies,  and  not  otherwise  to  make  con- 
tracts binding  on  the  defendant,  comes  within  the  same  rule  of  construction. 
His  powei-  of  attorney  authorized  him  to  effect  insurance,  and,  for  this  purpose, 
to  sui-vey  risks,  fix  the  rate  of  premium  and  issue  policies  of  insurance,  signed 
by  the  president,  etc.  We  are  of  opinion  that  this  gave  him  authority  to  make 
the  preliminary  contract  as  well  as  to  issue  the  policy.  He  was  not  a  special 
agent  employed  merely  to  receive  and  transmit  proposals  to  his  mincipal,  but 
had  power  to  do  whatever  the  company  could  do  in  effecting  insurance ;  and  it 
appeared  by  the  evidence  of  the  defendant  that  he  was  fui-nished  with  policies 
signed  in  blank,  to  be  filled  up  and  issued  at  his  discretion.  It  will  be  seen  that 
the  court  declared  the  authority  to  make  the  preliminary  contract  from  the  full 
power  given  to  negotiate  the  contract,  and  fill  up  and  issue  the  policy  in  his  dis- 
cretion, and  not  from  a  construction  giving  the  agent  power  to  bind  the  company 
by  parol  contracts  of  insurance.  In  this  view,  the  case  sustains  the  position  con- 
tended for  by  the  plaintiff  in  the  present  case.  It  is  not  claimed  that  McCoy 
could  bind  the  defendant  by  a  parol  contract  of  insurance.  That  is  not  the  ques- 
tion ;  but  it  is  whether,  having  agreed  upon  the  terms  of  an  insurance  and  to 
issue  a  policy  therefor,  the  company  is  liable  for  his  failure  to  perform  such  con- 
tract. My  conclusion  is  that  it  is.  It  may  be  said  that  this  construction  would 
enable  McCoy  to  perpetrate  a  fraud  upon  the  company  by  making  preliminary 
contracts  when  its  design  was  only  to  become  bound  by  writing.  This,  to  a  cer- 
tain extent,  may  be  true  ;  but  it  furnishes  no  reason  for  depriving  third  persons 
of  the  benefit  of  contracts  entered  into  with  him  as  its  agent,  who  relied  thereon 
for  indemnity  from  a  loss  from  the  peril  embraced  in  the  contract,  by  a  construc- 
tion of  the  papei-s  more  strict  and  rigid  than  is  fairly  inquired  by  their  import. 
It  Ls  an  elementary  rule  that  the  principal  must  bear  a  loss  sustained  by  the  mis- 
conduct of  his  agent,  actincr  within  the  scope  of  his  authority,  rather  than  a  third 
pei-son  who  has  fairly  dealt  with  him  as  such.  Assuming  that  McCoy  was 
authoiTzed  to  bind  the  defendant  by  a  contract  to  issue  a  pohcy,  the  defendant 
insists  that  no  such  contract  was  in  fact  made.  The  undisputed  evidence  showed 
that,  in  the  fall  of  1865,  McCoy  was  the  agent  of  sevei-al  insurance  companies ; 
that  the  plaintiff  had  about  112  bales  of  cotton  at  Howard  s  landing,  upon  the 
Chattahooche  river;  that  he  appUed  to  McCoy  for  insurance  upon  this  cotton 
while  there,  and  for  further  insurance  while  on  its  transit  from  that  place  to  Appa- 
lachicola,  and,  also,  for  insurance  upon  the  same  after  its  arrival  at  the  latter 
place  until  placed  on  shipboard  for  Liverpool ;  that  the  amount  to  be  insured  was 
agi-eed  upon,  and  the  premium  determined  by  McCoy,  who  agreed  to  insure  the 
filme  as  requested  ;  that  the  plaintiff  left  it  to  McCoy  to  determme  in  what  com- 
panies he  would  place  the  insurance,  and  the  amount  in  each  respectively  ;  that 
llcCoy,  among  other  companies,  determined  to  place  $6,100  of  the  amount  to  be 
insured  in  the  defendant's  company,  and  entered  the  contract  to  that  effect  m  the 
register  kept  by  him,  received  the  premium  thereon,  and  credited  the  amount  to 
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change  in  the  nature  of  the  risk  notified  to  the  insurer,  a  mere  order  for 
insurance,  and  an  agreement  to  insure,  without  any  of  the  terms  being 
spoken  of  or  discussed,  would  be  good,  as  a  contract  to  insure  the  same 
prop&rty,  for  the  same  sum,  for  the  same  time,  and  at  the  same  rate,  the 
presumption  being,  from  the  fact  that  the  insurer  promised  to  insure 
without  making  any  change  in  his  rates  or  conditions,  and  that  the 
insured  signified  no  change,  that  the  contract  was  to  be  the  same  as 
the  previous.  If  any  changes  are  made  by  the  insurer,  but  the  property 
is  of  the  same  class,  and  in  the  same  locality,  although  the  amount  of  insur- 
ance and  the  term  are  different,  and  no  rate  is  named,  the  presumption  is 
that  the  same  rate  is  to  continue,  and  the  contract  will  be  regarded  as 
complete  ' 

May  be  complete  contract  when  rate  is  not  agreed  upon. 

Sec.  27.  The  fact  that  no  rate  of  premium  is  agreed  upon,  does  not 
necessarily  defeat  the  contract,  if  customary  rates  for  the  same  class  of 
property  exist,  and  if  the  contract  is  complete  except  as  to  the  premium, 
and  there  is  an  understanding  that  the  insurance  was  effected,  and 
the  contract  is  otherwise  complete,  the  premium  will  be  presumed  to  be  at  the 
customary  mtes,  and  an  acceptance  by  an  agent  of  a  certain  sum  as  the 
premium,  or  the  fixing  of  a  certain  sum  as  the  premium,  will  render  the 
contract  complete.  This  doctrine  was  well  illustrated  in  a  Maine 
case,''  in  which  the  plaintiff  entered  into  a  contract  to  insure  $3,500  on 

the  defendant ;  and,  before  any  loss  accrued,  reported  the  risk  taken,  and  paid 
the  premium  to  the  defendant.  This  was  a  contract  by  McCoy  to  insure  the  above 
amount  in  the  defendant's  company  ;  and  as  he  could  only  eflFect  this  by  issuing^ 
a  policy,  a  contract  (as  was  held  in  Post  v.  The  JEttia  Company,  supra)  to  issue 
such  policy.  This  contract  being  valid  against  the  defendant,  it  follows  that  all 
exceptions  taken  to  ruling-g  of  the  judge,  as  to  the  competency  of  evidence  given 
for  the  purpose  of  showing  a  subsequent  ratification,  are  unavailable.' " 

'In  Audubon  v.  ExceUior  Ins.  Co.,  27  N.  Y.  216,  the  plaintiffs  were  in  the  habit 
of  sending  plates  of  their  work  to  a  bindery  on  Spruce  street,  New  York,  to  be 
bound,  and  of  procuring  insurance  upon  them  for  the  brief  period  they  remained 
at  the  bindery.  Some  two  months  prioi-  to  the  loss,  they  sent  sets  of  their  work 
to  the  bindery,  and  procured  a  policy  of  $1,000  thereon  for  one  month.  After- 
wards they  sent  five  additional  sets  of  their  work  to  the  bindery,  and  sent  to  the 
defendant  for  insurance  upon  them  for  one  month.  The  secretary  was  informed 
what  the  plaintiffs  required,  and  of  all  matters  sufficient  to  embrace  the  conti-act, 
except  as  to  the  rate  of  premium.  Reference  was  made  to  the  former  policy  on 
other  sets,  and  the  secretary  said  he  would  send  the  policy  Monday.  This 
occurred  on  Saturday  afternoon.  A  loss  having  occurred  on  Sunday,  before  a 
policy  was  issued,  the  defendants  denied  their  liability  ;  but  the  court  held  that 
the  contract  was  complete,  and  that  the  risk  attached  Saturday  afternoon,  and 
consequently  that  the  defendants  were  responsible  for  the  loss.  The  court  held 
that  the  fact  that  the  defendant  had  insured  the  same  description  of  property,  at 
the  same  place,  just  pi-ior  to  this  occasion,  the  fair  inference  was,  that  the  same 
rate  of  premium  would  continue,  and  the  fact  that  nothing  was  said  about  the 
premium,  undei'  these  (Arcuinstances,  did  not  leave  the  contract  incomplete. 

'  Walker  v.  Metropolitan  Ins.  Co.,  i56  Me.  371. 
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a  building  owned  by  him,  upon  a  builder's  risk,  and  requested  him  to 
continue  the  insurance  when  the  builder's  risk  expired,  which  the 
agent  agreed  to  do,  and  entered  ihe  risk  in  his  blotter.  After  the 
builder's  risk  expired,  the  risk  was  continued  as  a  permanent  yeai'ly 
risk,  commencing  July  1st,  1866.  No  specific  premium  was  agreed 
upon,  but  the  plaintiff  had  a  claim  against  the  company,  and  the  agent 
was  directed  to  take  the  amount  from  such  claim,  to  which  the  agent 
assented,  and  in  settling  the  claim,  aflw  the  loss  sued  for,  he  retained 
a  certain  sum  as  premium  upon  the  policy.  No  policy,  however,  had, 
in  fact,  been  made,  but  the  practice  was  shown  to  be  to  make  them 
subsequent  to  the  taking  of  the  risk,  and  to  regard  them  as  attaching 
at  the  time  of  their  entry  in  the  blotter.  The  defendant  refused  to 
recognize  the  act  of  the  agent,  and  directed  him  to  pay  the  amount 
retained  as  premium,  and  insisted  that,  as  no  premium  had  been  fixed, 
and  no  policy  made  at  the  time  of  the  loss,  no  valid  contract  existed. 
But  the  court  held  that,  if  the  plaintiff  and  the  defendant's  agent 
understood  that  an  insurance  was,  in  fact,  effected,  the  pre-payment 
of  the  premium  was  unnecessary,  as  the  company  might  waive  that, 
and  that,  if  no  premium  was  fixed,  it  must  be  presumed  that  it  was  to 
be  at  the  customary  rates,  and  the  fixing  of  a  sum  by  the  agent,  as  the 
premium,  eoen  after  a  loss,  and  assented  to  by  the  plaintiff,  would,  the 
contract  being  otherwise  complete,  render  the  contract  complete 
and  operative. 

Acknowledgment  of  receipt  of  preminm  in  policy.    Fre-payment  of  premium  not  always  essen- 
tiaL    May  be  waived,  even  aAer  policy  is  made. 

Sec.  28.  In  all  cases  where,  by  the  terms  of  the  contract  itself,  pre- 
payment of  the  premium  is  a  condition  precedent,  unless  such  condi- 
tion is  waived,  full  performance  must  be  shown,  or  the  risk  does  not 
attach,'  and  a  part  payment  thereof,  unless  credit  is  given  for  ihe  balance, 
will  not  render  the  contract  obligatory.'  The  question  as  to  whether 
a  waiver  exists  in  a  given  case,  is  one  of  fact,  to  be  determined  by  the 
jury  in  view  of  all  the  facts  and  circumstances.  A  waiver  may  be 
implied  from  the  acts  of  the  agent,  and  if  he  has  so  dealt  with  the 
assured  in  reference  thereto,  as  fairly  to  induce  a  belief,  on  his  part, 
that  the  condition  is  waived,  and  the  preonium  has  not  been  called  for, 
after  a  loss,  the  company  cannot  insist  that  the  risk  never  attached 


'Saridford  v.  The  7¥ust  F.  Ins.  Co.,  11  Paige  Ch.  (N.  Y.)  547 ;  Berffesen  v.  The 
Builders'  Ins.  Co.,  38  Cal.  541. 

'  Bames  v.  Pie&numt,  etc.,  F.  Itis.  Co.,  74  N.  C.  22 
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because  the  premium  was  unpaid."  It  has  been  held,  that  when 
the  insurer,  by  his  conduct  or  course  of  dealing,  has  fairly  induced  a 
belief  in  the  mind  of  the  assured  that  a  forfeiture  or  condition  will 
not  be  insisted  upon,  as,  where  it  prints  upon  its  policy,  "  every  policy 
non-forfeiting,"  or  where  it  has  habitually  waived  forfeitures  under 
similar  circumstances  with  the  assured,  and  others,  to  his  knowledge,  it 
is  estopped  thereby  from  insisting  upon  the  same." 

But,  so  far  as  evidence  of  the  practice  of  the  agent,  to  give  credit 
to  others  is  concerned,  it  is  hardly  believed  that  evidence  thereof  of 
itself,  can  establish  a  waiver,  and  that  it  is  inadmissible  to  establish  a 
waiver,  unless  connected  with  other  proof  to  establish  it.  If  it  is 
also  shown,  or  offered  to  be  shown,  that  the  agent  has  previously  given 
credit  for  premiums  to  the  plaintiff,  then  evidence  of  his  practice  in  that 
respect  in  reference  to  others,  may  be  shown,  and  the  circumstance 
that  the  policy  is  in  his  possession,"  in  connectimi  with  such  evidence, 
tends  to  establish  a  credit  for  the  premium.*  So  it  has  been  held  that 
the  mere  fact  that  the  policy  is  sent  to  the  assured,  by  the  agent, 
even  though  the  condition  therein  as  to  pre-payment  is  express, 
is  of  itself  evidence  that  a  short  credit  is  given,'  unless  the  agent  indi- 

^Halloekv.  Coin.  Ins.  Co.,  ante;  First  BaptUt  Chureh  v.  Brooklyn  Ins.  Co., 
ante;  Boehem  v.  Williainshwgli  F.  Ins.  Co.,  35  N.  Y.  131. 

°  Home  lAfe  Ins.  Go.  v.  Pierce,  75  111.  426  ;  Hehne  v.  Philadelphia  Life  Fas.  Co., 

67  Penn.  St.  107 ;  Contra,  see  Wood,  v.  Pouffhkeepsie  Ins.  Co.,  32  N.  Y.  619. 

'  Teutonia  Ins.  Co.  v.  Anderson,  77  111.  382 ;  Madison  In.i.  Co.  v.  Fellows,  1  Dis. 
(Ohio),  217 ;  iVeio  Ycn-k  Central  Im.  Co.  v.  National  Pro.  Ins.  Co.,  20  Barb.  (N.  Y.) 
468;  JSemenvMy-v.  Bradford,  14 Mass.  121 ;  T^oy  Fire  Ins.  Co.  v.  Carpenter,  4  Wis. 
20  ;  Baker  v.  Unicm  Mut.  lAfe  Ins.  Co.,  43  N.  Y.  283  ;  Illinois  Central  Ins.  Co.  v. 
Wolf,  37  111.  354 ;  Teutonia  Ins.  Co.  v.  Mueller,  77  id.  22  ;  Provident  Ins.  Co.  v. 
Femell,  49  id.  180;  Marsh  v.  N.  W.  Ins.  Co.,  3  Biss.  (U.  S.)  351;  Michael  v. 
Mut.  Ins.  Co.,  10  La.  An.  737  ;  Bamum  v.  Childs,  1  Sandf.  (N.  Y.)  58 ;  &oit  v. 
National  Protection  Ins.  Co.,  25  Bai-b.  {N.  Y.)  189. 

*  See  opinion  of  Davis,  J.,  in  Wood  v.  Poughkeepsie  Ins.  Co.,  32  N.  Y.  627 ;  see 
also,  Sheldon  v.  Atlantic  F.  Ins.  Co.,  26  N.  Y.  460. 

•  Boehen  v.  Williamsburgh  Ins.  Co.,  ante.  In  Miller  v.  Life  Ins.  Co.,  12  Wall. 
(U.  S.)  285,  the  application  provided  that  the  policy  shall  not  be  binding-  until 
the  premium  shall  have  been  received  by  the  company  or  some  authorized  agent 
in  the  lifetime  of  the  person  whose  life  is  insured.  The  premium  was  to  be  part 
cash  and  part  notes.  Insured  told  the  agent  to  caU  on  his  partner  for  the  cash, 
and  to  send  the  policy  to  him.  The  notes  were  sent  to  the  insured,  who  executed 
and  returned  them  to  the  agent.  In  the  letter  inclosing  them,  the  company's 
agent  wrote:  " The  cash  payment  we  will  get  of  Scott  when  the  time  arrives." 
The  policy  recited  the  consideration,  but  upon  the  margin,  noted  that  agents  were 
not  authoi-ized  to  waive,  alter  or  change  any  of  the  provisions  of  the  policy.  The 
receipt  which  accompanied  the  policy  contained  a  notice :  "  Agents  must  not 
deliver  policies  till  the  premium  is  received,  as  no  policy  is  in  force  till  paid  for." 
The  policy  was  delivered,  together  with  the  receipt,  but  Scott  never  paid  the  cash 
part  of  the  premium.  The  agent  notified  the  insured  that  Scott  refused  to  pay 
the  premium,  and  the  insured  promised  the  agent  to  get  the  money  and  send  it 
along  in  a  few  days.    The  insured  became  sick.     The  agent  wrote  to  him,  inclos- 
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cates  a  contrary  intention.  It  is  held  in  numerous  cases  that,  where 
the  policy  contains  a  condition  requiring  pre-payment  of  the  pre- 
mium as  a  condition  precedent,  and  also  a  receipt  for  the  premium,  that 
a  delivery  of  the  policy  to  the  assured  estops  the  company  from  setting 
up  the  forfeiture  for  non-payment  of  the  premium,  because  the  receipt  is 
absolute  evidence  of  payment.^ 

In  the  case  last  referred  to,  Beasley,  C.J.,  in  passing  upon  this 
question,  says :  "  This  policy,  executed  by  the  president  and  secretary  of 
the  company,  contains  a  formal  acknowledgment  of  the  payment  of  the 
premium  in  question,  and  in  my  opinion,  this  should  prevent  the  defend- 
ants from  averring  or  showing  non-payment  for  the  purpose  of  denying 
thai  the  contract  ever  had  any  legal  existence.  What  does  this  receipt,  in 
connection  with  its  delivery,  import,  if  it  does  not  mean  that  the  pay- 
ment of  the  premium  is  conclusively  admitted  to  the  extent  that  such  pay- 
ment is  necessary  to  give  validity  to  the  contract  ?  Unless  this  be  the 
meaning,  it  serves  no  legal  office,  for  it  does  not  mean  that  the  money 
has  been  actually  received.  It  is  true  that  there  is  an  express  decla- 
ration that  the  policy  is  to  have  no  effect  until  the  premium  shall  have 
been  paid ;  but  in  this  same  instrument  is  an  equally  express  declara- 
tion, that  the  act  upon  which  the  contract  is  to  become  efficacious  has  been 
done.  Such  an  acknowledgment  appears  to  be  analogous  and  equiva- 
lent to  the  acknowledgment  of  the  receipt  of  a  valuable  consideration 
in  a  conveyance  operative  by  force  of  the  statute  of  uses,  being  always 
considered  as  conclusive  for  the  purpose  of  giving  a  legal  force  to  the 
transaction.  This  policy  purports  to  have  an  effect  immediately  on  delivery, 
founded  on  a  paid  up  consideration.  It  does  not  seem  competent  for  the 
promisor  to  prove  that  the  acknowledgment  is  not  true,  and  that  the  con- 
tract never  had  any  existence.  I  think  that,  when  the  assured  received 
this  policy,  he  had  a  right  to  presume,  either  that  the  agent  had  settled  the 
premium  with  the  company,  or  that  they,  by  their  receipt,  intended  to 
relinquish  the  clause  requiring  pre-payment.  The  usual  legal  rule  is, 
that  a  receipt  is  only  prima  fade  evidence  of  payment,  and  may 
be  explained ;  but  this  rule  does  not  apply  where  the  question  involved 
is  not  only  as  to  the  fact  of  payment,  but  as  to  the  existence  of  rights 

ing  the  two  premium  notes,  and  requested  a  return  of  the  policy.  The  insured 
died  before  this  letter  reached  him.  It  was  held  that  the  agents  had  power  to 
waive  the  payment  of  the  premium,  and  to  deliver  the  policy  without  exacting  the 
cash  premium  ;  aTid  that  delivering  the  policy,  witJiout  requiring  payment  of  prc- 
mimn,  raised  a  presvmvption  that  credit  was  intended ;  and  where  a  credit  is 
intended,  the  policy  is  valid,  though  the  premiv/m  he  never  paid. 

'  Provident  Ins.  Co.  v.  Femell,  49  111.  180  ;  Bosch  v.  Hmnbold,  etc.,  Inji.  Co.,  35 
N.  J.  429  ;  5  Bennett's  F.  I.  C.  421. 
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springing  out  of  the  contract.  With  a  view  of  defeating  such  right, 
the  pariy  giving  the  receipt  cannot  contradict  it.  An  acknowledgmmt  of 
an  act  done,  contained  in  a  written  contract,  and  which  is  requisite  to  put 
it  in  force,  is  as  conclusim  against  the  party  maUng  it  as  any  other  part  of 
the  contract,  and  cannot  be  contradicted  or  waived  by  parol. 

Indeed,  this  rule  is  so  strict  that  it  has  been  held  that  an  action  to 
recover  a  portion  of  the  unearned  premium  might  be  maintained  by 
the  policy  holder,  even  when  the  premium  was  paid  by  a  promissory  note, 
and  the  note  had  not  been  paid,''  and  that  an  action  in  favor  of  the  com- 
pany against  the  assured,  unless  an  obligation  in  writing  exists  against 
him,  cannot  be  maintained  therefor  "  A  delivery  of  the  policy,  with  such 
a  receipt,  is  conclusive  upon  the  insurer,  and  the  fact  of  payment  cannot  be 
denied  by  the  insurer  in  an  action  to  enforce  the  policy.*  The  posses- 
sion of  the  policy  is  of  itself  conclusive  evidence  of  payment.*  It  is 
also  held  that  this  rule  holds  good  in  the  case  of  renewal  receipts.' 

There  is  no  conflict  of  authority  as  to  the  power  of  a  stock 
insurance  company  to  waive  the  conditioft  of  a  policy,  as  to  pre-pay- 
ment  of  premium,  and  such  waiver  may  be  made  by  an  agent  of  the 
company,  having  either  apparent  or  actual  authority  to  do  so,  and  may 
be  shown  by  any  act  or  circumstance  that  tends  to  show  an  intention 
or  purpose  to  dispense  with  it.  The  cases  upon  this  point  are 
numerous.' 

'3  Kent's  Com.  3d  ed.  260;  Hodgson  v.  Mari-ne  Ins.  Co.,  5  Cr.  (U.  S.)  100; 
Prince  of  Wales  Life  Assurance  Co.  v.  Harding,  El.  Bl.  &  El.  183  ;  Consolidated 
Fire  Ins.  Co.  v.  Cashaw,  41  Md.  59  ;  Anderson  v.  Thornton,  8  Exchq.  425 ;  Sal- 
zell  V.  Muir,  1  Camp.  532. 

'' Hetmningvmy  T.  Bradford,  14  Mass.  121 ;  Dalzell  v.  Muir  1  Camp.  532. 

'Airy  v.  Bland,  Park.  27 ;  see  also,  Marshall  on  Ins.  334 ;  Park,  on  Ins.  26. 

'Madison  Ins.  Co.  v.  Fellows,  ante;  Prince  of  Wales  Life  Ass'n  v.  Harding,  El. 
Bl.  &  El.  183 ;  Consolidated  F.  Ins.  Co.  v.  Cashaw,  ante;  Michael  v.  Mu.  Itis.  Co., 
ante. 

°  l^oy  F.  Lis.  Co.  V.  Carpenter,  4  Wis.  20 ;  DalzeU  v.  Muir,  1  Camp.  532 ;  De 
Qani/mede  v.  Pigon,  4  Taunt.  246  ;  see  also  cases,  in  previous  note ;  see,  holding 
a  contrary  doctrine,  Ins.  Co.  of  Penn.  v.  Smith,  3  Whart.  (Penn.)  520 ;  Sheldon  v. 
Atlantic  F.  Ins.  Co.,  26  N.  Y.  400. 

'Prince  of  Wales  Life  Ass'n  v.  Harding,  ante. 

'  Bersche  v.  Globe  Mut.  Ins.  Co.,  31  Mo.  546 ;  Ins.  Co.  v.  Stockblower,  26  Penn. 
St.  199  ;  Heaton  v.  Manhattan  Fire  Ini.  Co.,  7  R.  I.  502 ;  Keenan  v.  Dvlmque 
Mut.  Fire  Ins.  Co.,  13  Iowa,  375 ;  Mitchell  v.  Lycoming  Ins.  Co.,  51  Penn.  St. 
402 ;  Rathbwm  v.  City  Fire  Ins.  Co.,  31  Conn.  194 ;  Tuttle  v.  Sobinson.  33  N.  H. 
104 ;  Hallock  v.  Commercial  Union  Ins.  Co.,  26  N.  J.  ;  ante;  Buckley  v.  Garrett,  48 
Penn.  St.  204 ;  Bragdon  v.  Appleton  Mut.  Ins.  Co.,  42  Me.  259  ;  Perkins  v.  Wash- 
ington Ins.  Co.,  ante;  Imngstrauss  v.  Gennan  Ins.  Co.,  48  Mo.  201;  Boutonv. 
Ainerican  Mut.  Life  Ins.  Co.,  25  Conn.  542  ;  Fourd/rayv.  Bart,  26  Conn.  376  ;  ChfUie 
V.  Hamilton  Ins.  Co.,  22  Barb.  (N.  Y.)  527.  In  Mown/  v.  Home  Life  Ins.  Co.,  9 
R.  I.  346,  the  defendants  executed  a  receipt  for  the  premium,  on  a  policy,  and 
delivered  it  to  their  agent,  who  delivered  it  to  the  assured,  and  took  his  note  for 
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Such  waiver  may  be  shown  by  parol ;'  and  a  delivery  of  the  policy, 
without  requiring  pre-payment,  is  prima  facie  evidence  of  such  waiver ;" 
but  this  may  be  overcome  by  proof  that  no  waiver  was  intended,  or 


the  amount  of  the   premium.     In  an  action  upon  the  policy,  the   defendants 
claimed  that  it  had  been  forfeited  by  non-payment  of  the  premium.     The  court, 
however,  held,  that  in  the  absence  of  notice  to,  or  knowledge  by  the  assured,  that 
the  agent  was  not  authorized  to  give  credit  for  the  premium,  the  taking  of  the 
note  operated  as  a  payment.     But,  whei-e  the  agent  accepts  in  payment  of  a  pre- 
mium due  the  company  in  money,  articles  of  personal  property,  without  special 
authority  from  the  company,  it  is  held  a  fraud  and  not  binding  upon  the  com- 
pany, Hoffman  v.  Hancock  Mut.  Life  Ins.  Co.,  92  U.  S.  161 ;  but  an  agreement  on 
the  part  of  the  company,  made  by  the  president,  to  charge  the  premiums  to  the 
assured  as  they  become  due,  is  a  valid  and  binding  agreement.     Missouri  Life 
Ins.  Co.  V.  DunJclee,  16  Kan.  168  ;  and  the  agent  has  the  i-ight  to  pay  the  premium 
to  the  company,  and  take  the  notes  of  the  assured,  payable  to  himself  therefor. 
Home  Ins.   Co.  v.  CuHis,  32  Mich.  402.     In  a  recent  case  before  the  Court  of 
Appeals  in  New  Tork,  Marcus  v.  8t.  Louis  Ins.  Co.,  not  yet  reported,  reversing 
the  case  as  reported  iA  7  Hun  (N.  Y.)  5,  it  was.  held  that  where  a  life  insurance 
policy  contained  a  provision  forfeiting  the  policy  for  the  non-payment  of  pre- 
miums when  due,  a  general  agent,  who  represented  the  company,  issuing  the 
policy,  before  a,  premium  became  due,  had  authority  to  extend  the  time  of  pay- 
ment, and  to  waive  the  forfeiture,  and  that  another  clause  in  the  policy  that 
"  agents  are  not  authorized  to  make,  alter,  or  discharge  contracts,"  did  not  apply 
to  such  general  agents.     Reaffirming  the  doctrine  of  Sheldon  v.  Atlantic  Fire 
Ins.  Co.,  26  N.  Y.  460 ;  Wood  v.  Poughkeepsie  Ins.  Co.,  32  id.  619.     The  doctrine 
of  this  case  conflicts  with  that  of  Mentz  v.  Lancaster  Fire  Im:  Co.,  79  Penn.  St. 
475,  in  which  it  was  held  that  a  general  agent  has  no  power  to  waive  any  condi- 
tions in  a  policy.     The  premium  must  be  paid  as  provided  in  the  policy,  unless 
payment  according  to  its  tei-ms  is  waived,  and  the  burden  of  establishing  a 
waiver  is  upon  the  insured.     Thus,  in  Bradley  v.  Potomac  Ins.  Co.,  32  Md.  108, 
the  Potomac  Fii-e  Insuj-ance  Company  issued  its  policy  of  insurance  to  B.,  stipu- 
lating therein  that  the  company  would  pay  all  loss  to  the  property  insured, 
resulting  from  fire,  and  not  exceeding  the  amount  specified,  during  one  year  from 
the  date  of  the  policy.     There  were  fui-ther  provisions  in  the  policy,  expressly 
providing  that  the  company  should  not  be  held  liable  under  the  policy,  until  the 
premium  in  fuU  was  actually  paid,  and  that,  if  the  premium  was  not  paid  within 
fifteen  days  from  the  date  of  the  policy,  it  should  be  null  and  void.    A  loss  by  fire 
occuiTed  to  the  property  covered  by  the  insurance,  after  the  delivery  of  the  pol- 
icy, but  before  the  premium  was  paid,  and  before  the  expiration  of  the  "  fifteen 
days."    The  insured,  while  the  fifteen  days  were  still  unexpired,  tendered  the 
amount  of  the  premium  and  claimed  indemnity  for  the  loss.     The  court  held  that 
actual  payment  of  the  premium,  not  only  within  the  "  fifteen  days,"  hut  before  loss, 
was  necessary  to  render  the  company  liable  under  the  policy,  and  that  the  holder, 
not  having  fulfilled  the  conditions,  could  not  recover  for  the  loss.     In  Massachu- 
setts it  is  held  that  where,  by  the  by-laws   of  a  mutual  insurance  company, 
the  policy  is  not  to  be  binding  until  the  premium  is  paid,  that  a  policy  made, 
but  not  deUvered,  will  not  be  operative,   even   though  the  treasurer  of  the 
company  agi'ces  that  if  anything  happens,  he  would   see  the  premuun  paid, 
or  that  he  would  take  it  upon  himself  to  keep  the  pohcy  good  Buffuinv.  Fayette, 
Mut    Ins    Co.,  3  AUen   (Mass.)   360;    but  this  was  placed  upon  the  ground 
that  the  treasurer   had  no   authority  to  waive  the  condition      If    the  waiver 
had    been   made   by  a  proper    oflacer,   it    would    doubtless    have   been    held 
good,  PHest  v.  Citizen's,  etc.,  Ins.  Co.,  3  Allen  (Mass.)  602  ;  and  such  waiver  may 
be  either  express  or  by  implication,    UnderUll  v.AgawamIns.Co.,&  Cush. 
fMass  )  440  -but  it  is  held  that,  if  the  matter  aftected  by  the  waiver  is  of  the 
\vhxfance  of  the  cmitract,' Vtift  officers  of  a  mutual  company  have  no  power  to 
w^veXem^    Hale  v.  M^hanic's  Ins.  Co.,  6  Gray  (Mass.)  169  ;  Breinsr  v.  Chelsea 
Ins.  Co.,  14  id.  203. 

^Pino  v.  Merchants  Ins.  Co.,  19  La.  An.  214. 

'Davis,  J.,  in  Wood  v.  Poughkeepsie  Ins.  Co.,  32  N.  T.  C19. 
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understood  by  the  assured,  as,  that  the  policy  was  merely  delivered 
for  examination,  with  a  distinct  notice  that,  if  satisfactory,  the  premium 
was  to  be  paid  at  once."  But  if  the  policy  is  sent  for  examination,  with 
a  statement,  "  Should  you  decline  the  policy,  please  return  it  by  return 
mail ;  if  you  retain  it,  please  send  me  the  amount  of  premium,"  it  has 
been  held  that  a  credit  was  given,  and  pre-payment  waived."  The 
delivery  of  a  policy,  before  the  premium  is  paid,  does  not  necessarily 
make  the  policy  operative,  and  if  there  is  no  credit  given  for  the  pre- 
mium, and  the  policy  specially  provides  that  the  policy  shall  not  attach 
until  the  premium  is  paid,  and  that  unless  paid  within  a  certain  time, 
the  policy  shall  be  null  andvoid,  the  insured  will  not  be  liable  for  a  loss 
occurring  within  the  number  of  days  from  the  date  of  the  policy  speci- 
fied therein,  ecen  thoiigh  within  that  time,  hut  after  the  loss,  the  premium 
is  tendered  to  the  insurer.  In  such  a  case  there  is  nothing  to  which 
the  policy  can  attach,  and  the  party  has,  at  his  peril,  neglected  to 
make  the  policy  operative,  by  complying  with  the  terms  of  the  policy 
as  to  the  payment  of  the  premium.'  But  a  delivery  of  the  policy  with- 
out exacting  the  pre-payment  of  the  premium,  is  prima  facie  evidence 
of  a  waiver  thereof,  and  imposes  the  burden  upon  the  insurer  of  show- 

'  Wood  V.  Poughkeepaie  Ins.  Co.,  ante;  Goit  v.  National,  etc.,  Ins.  Co.,  25  Barb. 
(N.  Y.)  189  ;  Boehen  v.  Williamsbwgh  F.  Ins.  Co.,  ante. 

'Sheldon  v.  Atlantic  Ins.  Co.,  ante. 

•In  Bradley  v.  Potomac  F.  Ins.  Co.,  32  Md.  108,  by  a  poliey  dated  the  11th  of 
November,  1867,  and  executed  by  the  company  and  delivered  to  the  insured  on 
that  day,  it  was  declared  that  the  company,  in  consideration  of  $160,  to  be 
actually  paid  to  it  by  the  insured,  within  fifteen  days  from  the  date  of  the  policy, 
did  insure  B.  against  loss  or  damage  by  fire  to  the  amount  of  $4,000,  on  his  prop- 
erty thei'ein  described ;  and  in  the  clause  that  followed  the  description  of  the 
property,  it  was  set  forth  that  the  company  promised  and  agreed  to  make  good 
unto  the  insured,  his  executora,  etc.,  all  such  immediate  loss  or  damage,  not 
exceeding,  etc.,  as  should  happen  by  fire  to  the  property  described,  during  one 
year,  to  wit :  from  the  11th  of  November,  1867  (at  12  o'clock  at  noon),  until  the 
11th  day  of  November,  1868  (at  12  o'clock  at  noon),  the  said  loss  or  damage  to  be 
estimated,  etc.  By  a  condition  in  the  policy  it  was  provided  that  the  company 
should  not  be  held  liable  under  the  policy,  or  under  any  renewal  thereof,  until 
the  premium  in  full  therefor  was  actually  paid  ;  and  by  a  further  condition  it  was 
mutually  agreed  that,  if  the  premium  on  the  policy  was  not  paid  within  fifteen 
days  from  its  date,  the  policy  should  be  nuU  and  void ;  and  it  was  further  agreed 
that  the  policy  was  made  and  accepted  in  reference  to  the  terms  and  conditions 
therein  set  forth.  A  portion  of  the  property  insured  was  totally  destroyed  by 
fire,  and  the  balance  damaged  by  fire  and  water,  within  fifteen  days  of  the  exe- 
cution and  delivery  of  the  policy.  Proper  preliminary  proof  of  the  loss  was 
furnished  to  the  company.  After  the  fire,  and  within  fifteen  days  from  the  date 
of  the  poUcyi  the  premium  was  tendered  to  the  company  by  the  insured,  but  not 
accepted.  An  action  wae  brought  to  recover  on  the  policy.  Held,  that  the  actual 
payment  of  the  premium  within  fifteen  days  from  the  date  of  the  policy  was  a 
condition  precedent  to  the  attaching  of  the  risk,  and  as  the  property  was 
destroyed  before  the  tender  of  payment  within  the  time  limited,  there  was  nothing 
upon  which  the  risk  could  attach,  and  the  company,  therefore,  was  not  liable  for 
the  loss. 
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ing  that,  in  fact,  no  credit  was  given  or  intended,  and  that  the  condition 
was  not  waived,'  and  where  a  credit  is  given  for  the  premium,  at  the 
time  of  making  the  contract,  or  when  the  policy  is  delivered,  it  is 
equally  obligatory  as  though  the  premium  was  paid." 

If  no  mode  of  ];>ayment  is  prescribed  in  the  contract,  of  course  it  is 
incumbent  upon  the  assured  to  offer  to  pay  in  such  money  as  is  recog- 
nized as  legal  tender,  although  an  offer  to  pay  in  current  bank  bills 
would  be  good,  if  not  objected  to  upon  that  ground.  But,  if  the 
assured  is  seeking  to  enforce  performance  of  a  contract,  prudence 
would  suggest  a  tender  of  money  that  is  recognized  as  a  legal  tender. 
But,  where  the  company  or  agent  accept  payment  in  a  different  mode, 
they  are  bound  thereby,  and  are  estopped  from  afterwards  setting  up 
a  failure  to  pay  "  in  money,"  iu  avoidance  of  liability.  A  check,  bill 
of  exchange,  draft,  or  note  even,  accepted  in  payment,  if  good,  and 
paid  upon  presentation,  is  an  operative  and  sufficient  payment."  But 
it  has  been  held,  that  the  receipt  by  an  agent  of  articles  of  personal 
property,  in  payment  of  a  premium,  without  special  authority  from 
the  company,  is  a  fraud  upon  it,  by  which  it  is  not  bound,  and  that 
the  assured  can  claim  no  benefit  from  such  a  payment.  He  is  bound 
to  ascertain  whether  the  agent  has  authority  to  receive  payment  in 
that  way.*  But  it  has  been  held,  that  where  an  agent  accepts  the  note 
of  the  assured,  payable  to  himself  even,  the  insurer  is  bound  thereby. 


^Opinion  of  Davis,  J.,  in  Wood  v.  Poughkeepsie  Ins.  Co.,  32  N.  Y.  619  ;  Boehen 
V.  WilUamslmrgh  Ins.  Co.,  35  N.  Y.  131  ;  Bodine  v.  Excelsior  Ins.  Co.,  51  id. 
117 ;  10  Am.  Rep.  566 ;  8Tieldon  v.  Atla.ntio,  etc.,  Ins.  Co.,  26  id.  460 ;  Groit  v. 
TJie  JS^at.  Protection  Ins.  Co.,  25  Barb.  (N.  Y.)  189  ;  Trustees,  etc.,  v.  Brooklyn, 
etc.,  Ins.  Co.,  19  N.  Y.  305. 

"Thus  in  Church  v.  Lafayette  F  Ins.  Co.,  13  Alb.  Law  Jour.  446,  an  action  was 
bi-oug-lit  upon  a  policy  upon  a  house.  It  appeai-ed  that  plaintiff  had  dealt  with  the 
defendant  company  for  many  years,  and  was  in  the  habit  of  getting-  policies  with- 
out paying  for  them  at  the  time  ;  that  on  September  6th,  he  applied  to  the  secre- 
tary of  the  company  for  insurance  for  the  coming  year,  and  a--ik:ed  a  reduction  of 
rates  which  was  refused,  that  the  plaintiff  then  said,  "  Very  well,  I  must  have  it 
insured."  The  next  day  defendant  made  out  the  policy  to  plaintiflF,  insui-ing  him 
fi'om  September  6.  On  September  9,  plaintiff  asked  the  secretary  if  he  had  taken 
the  building,  and  he  replied  that  he  had  at  the  old  price.  On  the  16th  of  October 
plaintifiF  applied  at  the  company's  office  to  a  clerk  in  charge,  for  insurance  upon 
another  building,  and  stated  to  the  clerk  that  he  would  pay  for  both  together,  to 
which  the  clerk  repUed,  "  Very  weU."  Subsequently  the  house  was  burned  ;  and, 
thereafter,  plaintiff  tendered  the  premiums  upon  both  policies  ;  but  that  for  the 
policy  upon  the  buraed  house  was  refused,  the  secretary  statmg  that  the  company 
was  not  liable  because  the  house  was  unoccupied  when  burned.  The  other  pre- 
mium for  the  other  poUcy  from  its  original  date  was  received  by  the  company  a 
few  days  afterwai-ds.  It  was  held  that  it  was  for  the  jury  to  determine  whether 
or  not  a  waiver  of  payment  was  made  when  the  policy  upon  the  bui-ned  house 
was  taken  out,  and  a  nonsuit  was  error.  Bamnan  v.  Agiicultwal  Ins.  Co.,  59  JN . 
Y.  521. 

•  Tayloe  v.  Merchants  Ins.  Co.,  ante;  Mom-y  v.  ffoine  Life  Ins.  Co.,  9  R.  I.  346. 

*Soffimn  v.  Hanooch  Mut.  Life  Ins.  Co.,  92  U.  S.  161. 
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as  the  assured  is  not  bound  to  know  that  such  an  act  is  in  excess  of  Lis 
authority,  and  unless  he  knows,  or  has  notice  to  that  effect,  the  note 
operates  as  a  payment.'  So  it  has  been  held,  that  an  agreement  by 
the  president  of  an  insurance,  to  charge  the  premiums  to  the  assured, 
upon  the  company's  book  as  they  matured,  is  valid  and  binding  upon 
the  company  \'  and  generally,  it  may  be  said  that  a  payment  of  pre- 
miums made  to  an  officer  or  duly  authorized  agent  of  an  insurance 
company,  in  any  of  the  ordinary  modes  adopted  in  business,  will  be 
binding  upon  the  company  in  the  absence  of  notice  or  knowledge  on 
the  part  of  the  assured,  that  such  officer  or  agent  is  not  authorized  to 
accept  payment  in  such  way.' 

Usage  to  collect  premium  when  polio]r  is  delivered.    Effect  of. 

Sec.  29.  In  an  action  upon  an  agreement  to  insure,  it  is  competent  for 
the  plaintiff  to  prove  a  usage  that,  when  there  has  been  a  verbal  agree- 
ment for  insurance,  and  the  terms  agreed  upon,  the  contract  is  deemed 
valid,  and  the  premium  not  due  until  the  policy  is  delivered.*  But  in 
such  a  case,  in  order  to  make  the  contract  operative,  it  would  be  the 
duty  of  the  assured  to  be  ready  to  receive  the  policy  and  pay  the  pre- 
mium within  a  reasonable  time.' 

When  the  insurer  does  any  act  that  indicates  that  a  credit  is  given, 
knowing  that  the  insured  desires  it,  it  is  a  waiver  of  any  forfeiture 
that  might  otherwise  arise  from  payment  according  to  the  letter  of  the 
policy.  Thus,  where  the  policy  provided  that,  when  a  premium  note 
was  taken  for  a  cash  premium,  any  default  in  its  payment  should 
operate  to  suspend  the  company's  liability  until  it  should  be  paid ; 
the  assured  gave  such  a  note  and,  immediately  after  it  was  due,  having 
another  policy  which  he  desired  canceled,  and  the  unearned  premium 
thereon  applied  to  this  note,  and  not  knowing  how  much  would  be  due 
the  company,  he  proposed  by  letter,  to  pay,  asking  for  a  statement  of 
the  amount,  whereupon  the  company  at  once  applied  upon  the  note 
the  amount  in  their  hands,  and  directed  him,  by  letter,  to  remit  the 
balance,  which  he  did  by  first  mail ;  but  a  loss  occurred  before  the 
remittance  was  mailed,  and  it  was  held  that  the  forfeiture  was  waived.' 

'  Marcus  v.  St.  Louis  Co.  (N.  Y.  Ot.  of  Appeals,  not  yet  reported).    See  also, 
Mowry  v.  Home  Ufe  Ins.  Co.,  9  R.  I.  346  ;  Home  Ins.  Co.  v.  Owrtis,  32  Mich.  402. 
'Missouri  Life  Ins.  Co.  v.  Dunkler,  16  Kansas,  168. 

*  See  note  7,  rniie,  page  68. 

*  Baxter  v.  Massasoit  Ins.  Co.,  13  Allen  (Mass.)  320. 
•HoAE,  J.,  in  Baxter  v.  Massasoit  Ins.  Co.,  ante, 
'Simsv.  State  Ins.  Co.,  47  Mo.  311. 
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The  power  of  an  agent  to  waive  any  provision  of  a  policy,  whether 
it  be  a  condition  precedent  or  subsequent,  is  to  be  ascertained  from  his 
apparent  authority,  and  not  necessarily  from  the  authority  actually 
possessed  by  him.  If  the  principal  clothes  him  with  apparent,  although 
not  with  real  authority,  to  act  for  him  in  such  respects,  he  is  bound 
thereby.  The  assured  is  not,  at  his  pml,  bound  to  ascertain  what  the 
actual  authority  of  the  agent  is,  but  has  a  right  to  rely  upon  his  appa- 
rent power,  and  if  the  company  permitted  the  agent  to  act  in  such  a 
manTier  as  to  induce  the  assured  to  believe  that  he  had  authority  to 
bind  it,  touching  the  particular  matter  in  controversy,  the  company  is 
thereby  estopped  from  setting  up  want  of  authority  in  the  agent ' 

Payment  of  preminm  not  essential ;  nnless  required  in  case  of  contracts  to  insure. 

Sec.  30.  It  is  not  essential,  unless  expressly  required  by  the  agent, 
that  the  premium  should  be  paid  at  the  time  when  the  contract  is 
entered  into,  in  order  to  constitute  a  valid  contract  to  insure.  It  is 
enough  if  the  premium  is  paid  wlien  the  policy  is  made,  or  even  if  not 
paid  at  all,  if  the  agent  has  given  a  credit  therefor."  The  rule  is, 
that  in  the  case  of  a  mere  oral  contract  of  insurance,  supported  by  a 
sufficient  consideration,  which  is  to  take  effect  forthwith,  although  it 
may  be  entered  into  contemporaneously  with  an  agreement  by  the 
insurers  to  deliver,  and  the  assured  to  accept  subsequently,  as  a  sub- 
stitute therefor,  a  written  policy  by  the  former  in  the  form  usually 
adopted  by  them,  becomes  binding  and  remains  in  force  until  the 
delivery  or  tender  of  such  policy.  Until  then,  the  condition  usually 
inserted  in  such  policies,  requiring  pre-payment  of  the  premium  to 
make  them  binding,  unless  expressly  adopted  by  the  parties  in  such 
oral  contract,  forms  no  part  of  the  contract  of  insurance  between  them. 
A  mere  demand  of  the  premium,  without  insisting  upon  it  or  tender- 
ing a  valid  policy,  does  not  terminate  the  oral  insurance ;  and  the 
insured  may  recover  thereon  for  a  loss,  although  after  it  occurred,  and 
while  the  insurers  were  ignorant  of  it,  he  paid  them  the  premium,  and 
received  from  them  a  written  policy  which  was  not  binding  on  them, 
by  reason  of  not  being  countersigned  by  one  of  their  officers  as  was 
required  in  the  body  of  it.' 

'  See  Agents,  post. 

'  Aied/iibon  V.  Excelsior  Ins.  Co.,  ante;  Bollock  v.  Oom/m'l  Union  Ins.  Co.,  ante; 
Post  V.  ^tna  Ins.  Co.,  43  Barb.  (N.  Y.)  351 ;  Whittaker  v.  Fajrmers'  Union  Ins. 
Co.,  29  id.  312. 

•  Kelly  v.  Cmrmumwealth  Ins.  Co.,  10  Bos.  (N.  Y.)  82.  In  Davenport  v.  Peoria, 
etc.,  Ins.  Co.,  17  Iowa,  276,  the  court  held,  that  under  an  oral  contract  to  insure, 
it  is  not  necessary,  unless  specially  provided  otherwise  that  the  premium  should 
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The  premium  is  not  payable  until  the  policy  issues,  then  the  assured  must 
accept  the  same  and  pay  the  premium.^  In  nearly  all  the  cases  where 
actions  have  been  brought  upon  such  contracts,  it  will  be  seen  that  the 
premiums  were  not  paid  until  after  the  loss,  when  the  premium  was 
tendered  and  a  policy  demanded ; '  and  under  such  circumstances, 
specific  performance  has  often  been  decreed  in  courts  of  equity ;°  and 
actions  for  a  breach  of  the  contract  sustained  in  courts  of  law.*  The 
fact  that  the  policies  contain  a  condition  that  the  risk  shall  not  attach 
until  the  premium  is  paid,  does  not  affect  the  question,  because  the 
assured  cannot  be  presumed  to  know  the  conditions  of  a  paper  he  has 
never  seen,  and,  unless  expressly  adopted  in  the  oral  contract,  they 
form  no  part  of  it,  and  the  premium  is  not  due  until  a  valid  policy  is 
executed  and  tendered  to  the  assured.  In  a  leading  case  upon  this 
question,"  a  defective  policy  was  executed  and  delivered  to  the  plain- 
tiff after  a  loss  had  occared,  when  the  premium  was  paid.  The  plain- 
tiff, admitting  that  the  policy  was  invalid,  brought  an  action  upon  the 
oral  agreement  to  insure,  and  joined  therewith  a  count  upon  the  defec- 
tive policy.  The  defendants  denied  their  liability  for  the  loss,  either 
tmder  the  oral  contract  or  the  policy — under  the  oral  contract,  because 
the  premium  was  not  paid  until  after  the  loss,  when  the  policy 
required  it  to  be  paid  before  the  risk  attached.  The  action  was 
upheld,  and  a  recovery  permitted  under  the  oral  contract,  and  a^  the 
doctrine  of  the  case  is  important,  I  give  the  opinion  of  Robertson,  J., 
entire,  in  the  subjoined  note." 

be  paid.  Where  an  application  for  insurance  is  made  and  accepted,  and  the  policy 
is  made  out  in  duplicate,  and  the  name  of  the  assured,  as  such,  put  down  on  the 
books  of  the  insurance  company,  the  contract  is  complete ;  and  unless  the  company 
have  required  payment  of  the  premium,  or  given  notice  that  they  will  not  be  bound 
until  the  premium  ia  paid,  there  is  a  waiver  of  such  payment.  Proof  of  such  a 
waiver  is  no  violation  of  the  rule  pi'ohibiting  parol  evidence  to  vary  or  contradict 
a  wiitten  contract.     Pino  v.  Merchants'  etc.,  Ins.  Co.,  19  La.  An.  214. 

'Denio,  J.,  in  Audubon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  216.  4  Bennett's  F.  I.  C. 
696  ;  Davenport  v.  Peoria,  etc.,  Ins.  Co.,  ante;  Hamilton  v.  Lycoming,  etc.,  Ins. 
Co.,  5  Penn.  St.  339  ;  Kohne  v.  Ins.  Co.  of  iV.  Ainenea.  1  Wash.  (U.  S.  C.  C.)  93; 
Ellis  V.  Albany  F.  Ivs.  Co.,  50  iST.  Y.  402  ;  Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray 
(Mass.)  443 ;  N.  E.  Ins.  Co.  v.  Robimon,  25  Ind.  536 ;  Baldwin  v.  Chateau  Ins. 
Co.,  ante;  Loring  v.  Proctor,  26  Me.  18;  Hallock  v.  Commercial  Ins.  Co.,  ante. 

'  See  cases  cited  in  the  last  note. 

'Ellis  V.  Albany  F.  Ins.  Co.,  ante;  Palm  v.  Medina  Ins.  Co.,  20  Ohio,  529; 
Andrews  v.  Ins.  Co.,  3  Mas.  (U.  S.)  6;  Tayloe  v.  Merchants'  Ins.  Co.,  ante. 

*  Kelly  V.  Com.  his.  Co.,  10  Bos.  (N.  Y.)  82  ;  Shearman  v.  Niagara  Fire  Ins. 
Co.,  46  N.  Y.  530  ;  Audubon  v.  Excelsior  Ins.  Co.,  ante;  Pratt  v.  iV.  Y.  Cent.  Ins. 
Co.,  641  Barb.  (N.  Y.)  589. 

•  Kelly  v.  Comnumwealth  /as.  Co.,  10  Bos.  (N.  Y.)  82 ;  3  Bennett's  F.  I.  C.  641. 
'He  said:  "Under  the  evidence  and  charge  to  the  jury  in  this  case,  the  only 

embarriissraent  grows  out  of  that  part  of  the  complaint  whi^h  states  a  cause  of 
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In  the   case  of  mutual  insurance  companies,  whose  charter  pro- 
vides that  the  premium  shall  be   paid  before  the  risk  attaches,  as 

action  arising'  out  of  the  execution  of  the  policy,  of  which  a  copy  is  annexed. 
The  testimony  of  Kelly,  one  of  the  plaintiifs,  by  itself,  shows  clearly  the  making 
of  an  independent  oral  contract  to  insure,  irrespective  of  an  agreement  to  deliver 
a  policy.  The  question  of  the  reliability  of  such  testimony,  and  the  making  of 
such  conti'act,  were  fairly  left  tb  the  jury,  as  matters  of  fact.  The  only  questions 
to  be  considered  in  regard  to  such  contract  are  those  raised  by  the  requests  to 
charge,  to  wit :  Whether,  as  the  parties  contemplated  the  making  of  a  policy  in 
a  certain  form,  the  same  conditions  were  grafted  on  such  contract  as  would  be 
contained  in  such  form,  and  whether  the  tender  of  a  policy  in  such  form  and 
demand  of  the  premium,  and  the  refusal  of  the  latter,  would  not  terminate  the 
oral  contract.  I  apprehend  no  such  construction  can  be  given  to  the  oiiginal  con- 
tract :  otherwise  if  the  policy  had  failed  to  be  returned  from  Philadelphia  before 
the  beginning  of  the  risk  the  plaintiifs  would  have  been  without  insurance  alto- 
gether. It  certainly  became  binding  the  moment  it  was  made,  and  the  utmost 
efifect  that  can  be  given  to  the  additional  promise  to  execute  a  policy  in  a  certain 
form  is  that,  upon  the  tender  of  that  policy,  and  a  demand  of  the  premium,  the 
oral  contract  should  cease.  But,  in  this  case,  no  such  policy  was  ever  prepared  ; 
the  only  one  prepared  was  one  that  declared  it  to  be  only  obligatory  when  ratified 
by  the  agent  for  the  defendants.  Unless  the  defendants  waived  that  condition 
when  tendering  it,  if  they  ever  made  such  tender,  they  could  not  escape  from  the 
continuing  obligation  of  the  oi'al  contract.  In  regard  to  that  branch  of  the  case, 
the  charge  of  the  coui't  as  well  as  its  refusal  to  charge,  is  unimpeachable.  So,  too, 
the  refusal  to  charge  that  Campbell  was  not  the  agent  of  the  defendants,  in  regard 
to  any  material  fact,  is  warranted  by  the  facts.  The  only  important  point  of  his 
agency  was  his  receipt  of  the  policy.  There  was  evidence  that  Hewson,  the 
acknowledged  agent  of  the  defendants,  employed  Campbell  to  deliver  the  policy, 
and  receive  the  premium.  His  delivery  of  it  was,  therefore,  theirs,  as  he  did  not 
make  it  until  he  received  the  premium.  There  was  no  pretense  that  the  deliveay 
to  Campbell  was  as  the  agent  of  the  plaintiffs ;  indeed,  the  defendants  contended 
to  the  contrary.  In  regard  to  the  premium,  it  was  actually  paid  before  the 
policy  was  delivered,  and  its  pre-payment  formed  no  part  of  the  oral  contract  to 
insui'e.  It  was  not  necessary,  thei'efore,  to  establish  either  its  waiver,  or  any 
authority  t-o  waive  it.  What  the  parties  intended  in  regard  thereto  is  wholly 
immaterial,  if  such  intent  was  not  conveyed  in  the  language  by  which  the  con- 
tract was  formed.  The  payment  of  the  premium,  after  the  fii'e,  did  not  affect  the 
agreement  between  the  parties ;  by  the  oral  contract  credit  was  given  to  the 
plaintiffs  foi-  it,  at  lea«t  until  a  proper  policy  should  be  tendered,  and  such 
premium  demanded.  The  conflicting  testimony  of  the  plaintiffs,  Kelly,  and  Camp- 
bell's clerk  (Crary)  left  it  uncertain  whether  the  premium  was  ever  demanded, 
and  the  actual  payment  corresponded  in  time  with  Kelly's  last  promise  to  pay  it ; 
Campbell,  at  all  events,  in  demanding  the  premium,  for  which  he  was  the  agent 
of  the  defendants,  never  dealt  with  the  plaintiffs  as  though  desirous  of  ending  the 
oral  contract,  since  he  sent  to  them  sevei'al  times  for  it.  I  do  not  see  how,  if  the 
defendants  chose  to  cai-ry  out  their  agreement  to  execute  a  policy,  by  receiving 
the  premium,  its  times  of  payment,  whether  before  or  after  the  fire,  could  make 
any  difference.  The  only  point  remaining  in  the  requests  to  instruct,  except  that 
as  to  the  interview  between  one  of  the  plaintiffs  and  a  temporary  representative 
of  Campbell,  is  the  refusal  of  the  court  to  instruct  the  jury  that  the  policy  in  ques- 
tion was  inoperative,  because  it  was  not  countereigned  by  the  agent  of  the  defend- 
ants. The  complaint  clearly  contains  two  causes  of  action,  although,  perhaps,  not 
distinctly  enumei-ated  as  such.  The  statement  of  the  second  cause,  growing  out 
of  the  w'ritten  policy,  would  necessarily  have  been  insufficient  to  maintain  a  legal 
action,  without  the  allegation  of  waiver  of  the  countersigning  of  such  policy  by 
the  agent  for  the  defendants.  In  the  absence  of  that,  it  might  have  been  sus- 
tained as  an  action  to  compel  the  countei-signing,  and  then  to  recover  on  such 
countersigned  policy,  which  are  causes  of  action  that  may  be  joined.  Bunten  v. 
Orient  Ins.  Cmnvany,  8  Bosw.  448.  But  the  summons  is  merely  for  a  money  demand 
on  contract,  and  there  is  no  demand  for  relief,  except  damages.  The  complaint 
coucedes  the  insufficiency  of  the  policy,  unless  properly  delivered  and  the  signa- 
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also  in  cases  where  the  assured  is  notified  that  such  pre-payment  is  a 
condition  precedent  to  a  binding  contract,  the  premium  must  be  paid 

ture  of  the  agent  waived  ;  while  the  answer  virtually  admits  its  efficiency,  if  both 
those  contingencies  occurred.  The  request,  therefore,  to  charge  absolutely  that 
'  the  policy  was  ineffective  and  inoperative,  for  the  reason  that  it  was  not  coun- 
tersigned by  the  agent,'  was  too  broad  and  general,  without  the  qualification, 
unless  such  signature  by  such  agent  was  waived.  A  change  in  the  form  requested 
would  have  been,  in  substance,  that  nothing  could  atone  for  the  absence  of  the 
signature.  The  defendants  had  a  right  to  ask  that  the  jury  might  be  instructed, 
that  unless  the  plaintiffs  pi-oved  the  waiver,  they  could  not  recover,  because  that 
was  the  issue  ;  but  not  merely  and  absolutely  that  a  policy  in  the  same  form, 
unsigned  by  the  agent,  was  not  binding,  because  no  such  issue  was  involved. 
Notwithstanding  the  change  in  the  form  of  pleading,  juries  are  confined  in  their 
findings  to  the  issues  actually  made  by  them.  Indeed,  the  court,  by  chargin'^ 
that  the  plaintiffs  were  entitled  to  recover,  '  if  the  policy  was  delivered  to  them^ 
nothing  remaining  to  be  done,  the  defendants  being  competent  to  waive  any  provi- 
sion in  their  policy  (hat  it  should  not  take  effect  unless  certain  things  were  doTie,' 
or,  '  if  it  was  handed  to  them  as  intended  to  be  an  effectual  agreement  binding  on 
the  defendants,'  virtually  conceded  the  effect  of  the  conditions  as  to  countersign- 
ing and  pre-payment  of  premium,  and  every  other  provision  to  render  it  inoper- 
ative, contained  in  it.  It  virtually  said  the  converse  ;  that  if  anything  remained 
to  be  done,  required  by  the  policy  to  be  done  to  make  it  binding,  or  if  it  was  not 
intended  to  be  an  effectual  agreement  binding  on  the  defendants,  it  was  not  so. 
Not  much  stress  was  laid,  in  the  argument,  upon  this,  and  no  great  reliance  was 
probably  placed  upon  it  at  the  trial.  The  only  remaining  point  as  to  which  an 
instruction  was  requested  was,  the  conversation  between  one  of  the  plaintiffs  and 
Brewster,  a  temporary  representative  of  Campbell;  this  was  to  the  effect  that 
what  was  said  or  done  by  the  foi-mer  to  the  latter  was  not  a  tender  of  the  premium 
to  the  defendants.  In  the  view  I  have  taken  of  this  case,  it  was  not  necessary 
for  the  plaintiffs  to  tender  any  pi'emium ;  it  was  not  alleged  in  the  complaint,  and 
the  plaintiffs'  case  did  not  depend  upon  it.  As  to  the  exception  taken  to  the 
admission  of  the  conversation,  it  was  properly  oveiTuled.  The  evidence  shows 
that  Campbell,  being  employed  as  a  sub-agent  by  Hewson,  to  deliver  the  policy 
and  receive  the  premium,  and  interested  to  earn  his  commissions  as  a  broker, 
sent  to  Kelly  to  notify  him  the  policy  was  ready  ;  the  latter  went  to  the  office  of 
the  former  to  procure  a  change  in  the  policy,  and  found  Campbell  unwell  in  an 
a,djoining  office,  who  employed  a  ft-iend  (Brewster)  to  receive  Kelly's  communica- 
tion ;  he  did  so,  wrote  a  memorandum  of  it  and  put  it  in  the  policy,  where  it  was 
seen  by  Campbell.  It  was  sent  by  him  to  Hewson,  but  went  to  Kelly  by  mistake. 
Kelly  had  a  right  to  show  that  he  had  not  refused,  but  only  delayed,  with  the 
defendants' assent,  to  pay  the  premium;  that  he  went  to  Campbells's  office  to 
give  his  reason  for  such  delay,  and  that  such  reason  was  communicated  to  Camp- 
bell. When  they  delivered  him  the  policy  and  returned  the  memorandum,  which 
retui-n,  he  had  reason  to  believe,  was  virtually  a  denial  of  his  request,  he  prom- 
ised to  pay  the  original  premium,  and  paid  it  at  the  time.  The  taking  down  of 
such  conversation  by  Brewster,  and  the  making  of  such  memorandum  and  inclos- 
ing it  to  Campbell,  were  features  in  the  dealings  between  the  parties,  to  show 
that  there  never  had  been  any  intention  to  abandon  the  contract  of  insurance 
with  the  plaintiffs.  The  defendants,  at  that  tiine,  could  have  sued  Mm  for  the  pre- 
mi-um  and  recovered;  there  was  no  reason  why  they  should  not  be  equally  held  for 
the  insuranee,  unless,  upon  a  tender  of  the  policy  and  a  peremptory  demand  by  them 
for  the  premium,  the  plaintiffs  had  refused  to  pay  it.  The  evidence  was  admitted 
in  the  first  place,  subject  to  be  stricken  out,  if  not  connected  with  the  defendants. 
The  court  instructed  the  jury  that  it  was  immaterial.  No  application  was  made 
to  strike  it  out,  but  simply  a  request  to  pass  upon  its  effect,  while  the  defendancs 
themselves  introduced  Brewster  and  Campbell  to  testify  as  to  such  conversation. 
Under  such  circumstances  the  exceptions  should  not  prevail.  *  *  From  all 
the  circumstances  it  appears  that  the  jury  had  a  right  to  find  that  a  valid  oral 
contract  to  insure  was  made,  determinablis  on  tJie  execution  and  delivery  of  a  written 
contract;  that  such  delivery  and  the  vigorous  demand  of  the  premium,  so  as  to 
terminate  the  oral  contract,  was  delayed  until  after  the  fire  j  that  the  premium 
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■when  the  application  is  made,  unless  waived,  or  liability  will  not  be 
created  either  upon  an  agreement  to  insure  or  a  contract  of  insurance.' 
The  fact  that  the  by-laws  and  regulations  of  the  company  require  that 
the  premium  shall  be  prepaid,  does  not  affect  this  species  of  contract, 
but  only  relates  to  executed  contracts  of  insurance.  And  if  they  did 
relate  to  executory  contracts,  they  would  not  apply,  unless  the  assured 
■was  shown  to  have  had  notice  of  the  fact,  nor  even  then,  if  the  agent 
or  the  company,  without  receiving  the  premium,  accepted  the  risk  and  ^ 
executed  a  policy.  In  such  case,  the  insurer  would  be  regarded  as 
having  waived  performance  of  this  condition,  and,  iipon  payment  of,  or 
an  oflfer  to  pay,  the  premium  within  a  reasonable  time  after  the  accept- 
ance of  the  risk,  or  after  a  policy  was  made,  the  contract  would  be  obli- 
gatory.'' But  if  the  assured  has  notice  that  "  no  contract  for  insurance 
is  to  be  regarded  as  binding,  until  the  premium  is  paid,"  he  must  pay 
the  premium,  or  receive  credR  therefor,  or  the  contract  is  not  binding, 
even  though  a  policy  is  made  but  not  delivered.'  The  company  or 
an  agent  may  waive  this  condition,  and  if  the  agreement  is  entered 
into  without  anything  being  said  as  to  the  payment  of  the  premium,* 

was  then  paid,  and  an  imperfect  policy  delivered,  intended  to  have  been  made 
perfect  by  the  defendants,  on  payment  of  the  premium.  It  is  clear  that  for  such 
premium  the  defendants  intended  to  have  taken  the  risk  ;  they  had  a  right  to  stop 
the  credit  for  the  premium  and  the  oral  contract  by  presenting  a  perfect  policy  and 
demandiiig  the  former.  They  did  not  exercise  the  right,  and  when  a  loss  has 
occurred  they  seek  to  evade  it."  The  verdict  for  the  plaintiff  was  upheld.  See 
also,  opinion  of  Denio,  J.,  in  Audvhonv.  Excelsior  Ins.  Co.,  ante,  in  which  he  pays, 
"It  is  true  that  in  this  case  the  consideration  was  not  paid,  hut  the  owners  of  the 
property  were  ready  to  pay  it  when  the  policy  should  be  delivered.  In  the  mean- 
time it  was  a  debt  against  the  owners  for  which  credit  was  given  until  the  delivery 
of  the  policy."  See  also,  to  same  effect,  Pratt  v.  JSf.  T.  Central  Ins.  Co.,  ante. 
Also  a  much  stronger  case  than  either  of  the  othei'S,  Soeiete  De  Bienfasence,  etc., 
v.  Morris,  24  La.  An.  347. 

■  Baxter  v.  Massasoit  Ins.  Co.,  13  Allen  (Mass.),  326 ;  :Flint  v.  Ohio  Ins.  Co.,  8 
Ohio,  50;  Buffum  v.  Fayette  Ins.  Co.,  3  Allen  (Mass.)  360. 

^Hallock  V.  Corwm'l  Union  Ins.  Co.,  ante;  Excelsior  Fire  Ins.  Co.  v.  Royal  Ins. 
Co.,  ante;  Oallaghan  v.  Atlantic  Ins.  Co.,  1  Edwards'  Ch.  (N.  Y.)  64;  Keimv. 
Home  Ins.  Co.,  42  Mo.  38. 

'Flint  v.  Ohio  Ins.  Co.,  8  Ohio,  501. 

■•In  Post  V.  JEHna  Ins.  Co.,  43  Barb.  (N.  Y.)  351,  the  plaintiff  had  an  interview 
with  defendant's  agent  February  27th,  who  then  inquired  whether  plaintiff  desired 
to  have  this  and  another  insurance  on  the  same  property,  in  another  company, 
renewed  when  they  should  expire,  both  being  to  expire  at  the  same  time,  to  which 
plaintiff  replied  that  he  required  them  to  be  renewed  for  sixty  days.  In  the  after- 
noon of  March  24th,  the  agent  was  asked  by  plaintiff  whether  he  had  renewed 
these  policies.  The  agent  inquired  when  they  expired,  and  the  plaintiff  told  him 
they  had  expired  that  day.  and  the  agent  stated  he  would  go  right  over  and  do  it. 
This  conversation  occurred,  not  in  the  agent's  place  of  business,  but  in  a  neigh- 
boring store.  Nothing  was  said  about  the  premium,  but  the  evidence  disclosed 
the  fact  that  this  agent  had  previously  renewed  several  insurances  for  the  plain- 
tiff in  the  same  way.  The  agent  was  a  banker,  and  plaintiff  kept  his  bank  account 
with  him,  and  he  had  on  former  occasions  debited  plaintiff  in  account  with  the 
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or  if  the  agent  waives  the  condition  and  gives  credit,  the  contract  is 
obligatory.  Thus,  in  a  New  York  case,'  the  plaintiif,  on  March  28th, 
applied  to  the  defendant's  agent  for  insurance.  The  risk  was  accepted 
by  him,  and  he  delivered  a  receipt  to  the  plaintiff  for  the  premium, 
although  it  was  not  in  fact  paid,  and  agreed  that  the  policy  should 
take  eflfect  from  noon  of  that  day.  As  to  the  premium,  the  agent 
agreed  that  the  plaintiff  might  send  it  to  him  when  convenient.  The 
property  was  destroyed  April  7th.  Insured  sent  the  premium  to  the 
agent  immediately  after  the  fire,  said  nothing  about  the  loss,  and  the 
agent,  not  having  heard  of  it,  sent  the  premium  and  application  to 
defendants,  who,  without  any  notice  of  the  loss,  made  and  sent  a 
policy  to  the  agent  to  be  delivered  to  the  plaintiff;  but  subsequently, 
on  hearing  of  the  loss,  directed  him  not  to  deliver  it.  It  was  held 
that  the  defendant  could  not  be  permitted  to  say  that  the  policy  would 
have  been  valid  from  March  28th,  if  no* fire  had  occurred,  and  also  to 
insist  that  it  was  not  valid,  because  of  the  fire  April  1th  ;  that  the  plain- 
tiff was  under  no  legal  or  moral  obligation  to  inform  the  defendant  of 
the  fire  before  or  at  the  time  the  premium  was  paid ;  that  he  was 
entitled  to  have  his  application  acted  upon  after  the  fire  in  precisely 
the  same  manner  as  if  no  fire  had  occurred." 

If  an  agent  has  power  to  bind  the  company  until  the  application  is 
accepted  or  rejected  by  it,  the  assured  is  not  bound  to  call  for  the 

necessary  amount  of  premium,  without  any  check  for  it.  It  was  held,  the  evi- 
dence was  sufficient  to  establish  a  contract  to  renew  the  inaui-ance  for  sixty  days, 
notwithstanding  all  policies  and  renewal  certificates,  supplied  by  the  company  to 
the  agent,  declared  they  should  not  be  valid  till  countersigned  by  the  agent. 
Eeim  v.  Home  Mut.  Ins.  Co.,  42  Mo.  38. 

'  Whittaker  v.  Merchants'  Union  Ins.  Co.,  ante. 

'In  Excelsior  Ins.  Co.  v.  Royal  Ins.  Co.,  55  N.  Y.  343,  the  plaintiffs'  agent 
having  executed  their  policy,  insuring  certain  buildings,  machinery  and  fixtures, 
was  ordered  by  them  to  cancel  it.  "Whereupon  he  instructed  his  clerk  to  make 
application  to  defendants'  agents  to  reinsure  the  risk.  They  made  a  policy  in 
the  name  of  the  owner  covering  the  risk  described  in  plaintiffs'  policy,  and  deliv- 
ered it  to  the  clerk  of  plaintiffs'  agent,  who  made  an  unsuccessful  effort  to  find  the 
owner,  and  to  deliver  it.  The  premises  were  consumed  two  days  after  defend- 
ants' policy  was  issued.  The  day  after  the  fire  occurred  defendants'  agents  received 
the  premium.  The  owner  made  proof  of  loss  and  sent  them  to  the  plaintiffs, 
claiming  that  the  policy  made  by  the  defendant  was  without  authority  from  her, 
and  that  the  plaintiffs'  agent  in  pi-oeuring  it  had  no  authority  so  to  do.  The  court 
held  that  this  was  not  a  contract  to  reinsui'e,  but  one  of  original  insurance,  and 
upon  which  the  plaintiffs,  as  assignee  of  the  owner,  were  entitled  to  recover;  In 
N.  Y.  Central  Ins.  Co.  v.  Nat.  Protection  Ins.  Co.,  20  Barb.  (N.  Y.)  468,  the 
agent  of  the  insurer  was  told  that  the  money  was  in  the  bank  ready  for  him,  and 
he  said  "let  it  lie,  and  when  I  want  it  I  will  draw  for  it."  Held,  a  waiver. 
'  Walker  v.  Metropolitan  Ins.  Co.,  ante;  Boehen  v.  Williamslmrgh  City  Fire  Ins. 
Co.,  35  N.  Y.  84;  Sheldon  v.  Atlantic,  etc.,  Ins.  Co.,  26  N.  Y.  460 ;  Lycoming  Ins. 
Co.  V.  Schellerberger,  44  Penn.  St.  259 ;  Blanchard  v.  Waite,  26  Me.  18 ;  S.  C. 
28  Me.  51. 
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policy,  nor  to  pay  the  premium  unless  required,  but  may  hold  the 
company  for  any  loss  sustained,  even  though  the  agent  never  infm'med 
the  com,pany  of  the  application,  until  he  is  notified  of  the  acceptance  or 
rejection  of  his  application,  unless  the  loss  occurs  after  the  lapse  of 
the  period  during  which  the  policy  was  to  run.'     But  if  he  is  notified 


'  In  Fish  V.  Cottinett,  44  N.  Y.  538,  the  defendant  company,  of  which  Cottinett 
■was  president  (The  Liverpool,  London  and  Globe),  by  letter  dated  February  12, 
1862,  appointed  Harry  "Wilbur  of  Batavia,  its  agent,  with  power  to  receive  pro-  ■ 
posals  for  insurance  against  loss  and  damage  by  tire,  in  Batavia  and  vicinity  ;  to 
fix  rates  of  premium,  to  receive  money,  subject  to  such  instructions  as  might 
from  time  to  time  be  given  to  him.  "Wiitten  instructions  were  also  sent  as  fol- 
lows: "Your  appointment  as  agent,  gives  you  the  power  of  binding  the  company 
during  the  pleasure  of  its  general  agent  or  board  of  directors,  to  an  amount  not 
exceeding  $10,000  upon  alternate  buildings  or  their  contents.  You  are  hereby 
instructed  to  avoid  all  specially  hazardous  risks  and  decline  them ;  should  any 
be  offered  you,  from  parties  of  the  highest  character,  you  will  forward  the 
application,  with  your  comments  thereon,  and  may  bind  the  company  during  the 
correspondence.  *  *  On  accepting  a  risk,  you  will  fill  up  the  applica- 
tion, and,  when  desired,  issue  your  certificate  of  insui-ance,  which  should  be 
retui-ned  upon  receipt  of  policy.  *  *  *  All  remittances  are  to  be  made  on 
the  flret  day  of  each  month."  The  company  did  not  intrust  "Wilbur  with  blank 
policies,  to  be  filled  up  and  signed  by  him.  Upon  his  application  to  the  company 
to  do  so,  its  general  agent  wrote  to  him,  on  the  12th  day  of  Novembei-,  1863 : 
"We  send  by  eaa-ly  mail  policies,  as  per  application.  I  am  fully  satisfied  that 
you  can  do  quite  as  large  a  business  by  having  policies  issued  here  as  if  written 
by  you.  The  delay  of  one  day  is  trifling,  when  the  insured  are  iis  fully  protected 
when  you  take  the  risk  as  if  the  policy  was  delivered."  Under  his  appointment, 
Wilbur  opened  an  agency  and  transacted  business  for  the  company,  from  Febru- 
ary, 1862,  until  after  January,  1864,  at  Batavia.  In  1864,  further  instructions 
were  sent  the  agent,  containing  the  following  directions,  among  others  :  "  Remit- 
tance must  be  made  up  and  forwarded  to  Albany  on  the  first  of  each  month, 
inclnding  every  item  to  that  date,  *  *  whether  the  premium  be  collected  or 
not.  *  *  Risks  may  be  taken  for  the  following  amounts,  viz.  :  On  hazardous 
and  non-hazardous,  $20,000;  extra  hazardous,  $10,000;  specially  hazardous, 
$5,000  ;  to  be  increased  only  by  special  permission."  In  June,  1863,  the  plain- 
tiff, being  the  owner  of  the  brewery  buildings  and  property  mentioned  in  the  com- 
plaint, sold  and  conveyed  them  to  one  Boyle  and  one  Smith,  who  gave  to  him 
their  mortgage  thereon,  to  secm-e  the  payment  of  $8,000  being  part  of  the  pur- 
chase money  thereof.  The  brewery  buildings,  in  the  business  of  insurance,  are 
stated  as  specially  hazardous.  On"  or  about  the  20th  day  of  October,  1864,  the 
plaintiff  applied  to  Wilbur,  as  agent,  to  insure  him  upon  the  brewery  buildings, 
as  mortgagee,  against  loss  and  damage  by  fire,  to  the  amount-of  $5,000.  And  it 
was  then  verbally  agreed,  between  the  plaintiff  and  Wilbur,  who  assumed  to  act 
in  behalf  and  in  the  name  of  the  company,  that  the  company,  from  that  time 
forth,  and  for  the  space  of  one  year  therefrom,  would  insure  the  plaintiff,  upon 
the  brewery  buildings,  against  loss  and  damage  by  fire,  in  the  sum  of  $5,000,  and 
■would  deliver  to  the  plaintiff  its  policy  of  insurance  accordingly  ;  and  that  the 
plaintiff  would,  when  requested  (its  then  payment  being  waived),  pay  to  the  com- 
pany two  and  a  half  per  cent,  upon  that  sum,  as  the  premium  for  insurance.  On  the 
24th  day  of  October,  1864,  the  plaintiff  became  the  ownei-,  in  fee,  of  the  brewery 
buildings  and  property.  On  that  day  he  called  upon  Wilbur,  and  informed  him 
of  the  fact  that  he  had  become  the  owner  of  the  property,  and  that  if  the  policy 
had  not  been  made  out,  he  wished  it  made  to  him  as  owngr,  instead  of  mortgagee. 
Wilbur  told  him  that  it  should  be  so  made  over.  The  plaintiff,  after  this,  fre- 
quently called  upon  Wilbur,  to  get  the  policy,  and  Wilbur,  upon  each  and  every 
of  said  occasions,  told  the  plaintiff  that  the  policy  had  not  yet  come,  but  that 
it  would  come ;  that  he  need  not  give  himself  any  trouble  about  it ;  and  that 
he  was  just  as  much  insured  as  if  he  had  the  policy.  The  plaintiff  acted  m  good 
faith,  and  relied  upon  the  agreements  and  upon  the  statements  of  Wilbur.    On 
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that  the  policy  is  made,  and  is  called  upon  to  complete  the  contract,  a 
neglect  to  pay  the  premium  is  an  abandonment  of  the  contract  and  all 
rights  under  it.' 

Agent  to  whom  policy  is  sent,  bound  to  deliver. 

Sec.  31.  When  an  application  for  insurance  is  sent  through  an 
agent  of  the  insurer's,  and  the  risk  is  accepted,  and  a  policy  is  sent  to 
him  for  delivery  to  the  assured,  the  contract  is  complete,  as  of  the  date 
of  the  application,  and  the  agent  is  bound  to  deliver  it,  unless  he  has 
disccyoered  that  the  insured  has  been  guilty  of  such  fraud  in  th^  procurement 
of  the  company's  acceptance  of  the  risk,  as  would  operate  as  a  full  defense 
to  the  insurer  in  an  action  upon  the  policy,  in  which  case,  of  course,  no 
contract  exists.  The  fact  that  a  loss  has  occurred,  or  any  circumstance 
transpiring  after  the  contract  is  made,  will  not  excuse  a  non-delivery  of 
the  policy,  or  destroy  the  right  of  the  insurer  to  enforce  its  delivery,'' 
and  a  delivery  thereof  to  the  agent  of  the  company,  or  sending  it  to  him 
hy  mail,  is  a  delivery  to  the  assured,  and  its  delivery  by  the  agent  to 
the  assured  is  a  good  delivery,  even  though  he  has  previously  been  directed 
by  his  principal  not  to  deliver  it.'  So  it  seems  that  a  policy  bearing  date 
on  the  day  that  the  premium  is  paid,  takes  effect  by  relation  from  that 

the  24th  day  of  January,  1865,  the  buildings  were  destroyed  by  fire,  and  the 
plaintiif  thereby  sustained  loss  to  an  amount  exceeding  $5,000.  No  policy  of 
insurance  upon  the  buildings  was  ever  delivei-ed  by  the  company  to  the  plaintiff; 
nor  was  the  premium  ever  demanded  or  paid.  Wilbur  never  communicated  to 
the  company  the  application  of  the  plaintiff  for  insurance,  nor  the  agreement 
made  with  him. .  Immediately  aftei-  the  loss  by  fire,  the  plaintiff  made  and  deliv- 
ered to  the  company  proper  proofs  of  the  loss.  Upon  these  facts,  it  was  held 
that  the  plaintiff  was  entitled  to  recover. 

^Sandford  v.  TJie  Trust  F.  Ins.  Co.,  11  Paige  Ch.  (N.  Y.)  547. 

'  Fned  v.  Soyal  Ins.  Co.,  50  N.  Y.  243 ;  Cooper  v.  Pacific  Ins.  Co.,  7  Nev.  116 ; 
Kentucky  Mut.  Ins.  Co.  v.  Jenks,  5  Ind.  96  ;  Kohne  v.  Ins.  Co.  of  N.  America,  1 
Wash.  G.  C.  (U.  S.)  93 ;  Mactiers  v.  Frith,  6  Wend.  (N.  Y.)  103  ;  Tayloe  v. 
MercJiants'  Ins.  Co.,  ante.  The  doctrine  of  the  text  was  well  illustrated  in 
Hallock  v.  Com.  Union  Ins.  Co  ,  26  N.  J.  268  ;  also,  27  N.  J.  645.  In  that 
case  the  defendants'  agent  was  authorized  to  accept  proposals  and  premiums 
for  insurance,  but  not  to  make  contracts  therefor.  The  proposals  were  received 
by  him,  forwarded  to  the  company,  and  policies,  if  issued  thereon,  returned 
to  him  for  delivery.  The  plaintiff  applied  to  the  agent  for  insurance,  March 
12th,  and  an  application  was  made,  under  which,  if  accepted,  the  insurance 
was  to  commence  at  noon  of  that  day.  The  amount  of  premium  was  fixed, 
and  the  plaintiff  offered  to  pay  it,  but  the  agent  told  him  that  he  could  keep  it, 
and  he  would  call  for  it.  The  plaintiff  was  a  banker,  with  whom  the  agent  kept 
an  account.  The  application  was  not  acted  upon  until  March  13th,  when  a  policy 
was  made  and  sent  to  the  agent  for  delivery.  Ten  hours  prior  to  the  making  of 
the  policy  the  property  was  destroyed  by  fire,  and  the  defendants  telegi'aphed 
the  agent  not  to  deliver  thipoliey.  The  plaintiff  tendered  the  premium,  which  the 
agent  accepted,  but  refused  to  deliver  the  policy.  The  court  held  that  the  con- 
tract was  complete  when  the  risk  was  accepted,  and  that  even  though  the  assured 
was  not  aware  of  the  acceptance,  and  that  the  defendants,  after  a  loss,  could  not 
recede  from  the  contract,  and  the  agent  was  bound  to  deliver  the  policy. 

'Hallock  V.  Im.  Co.,  26  N.  J.  268. 
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day,  although  not  delivered  until  several  days  afterwards,  and  where 
the  premium  has  been  preciously  paid,  although  the  assured  had  been 
informed  of  the  insurer's  intention  of  revoking  the  agent's  authority,  a 
delivery  of  the  policy  by  such  agent  is  binding  upon  the  company  even  after 
his  authority  is  revoked.'  The  doctrine  of  the  case  last  cited  does  not  go 
the  extreme  length  stated  in  the  text,  but  it  is  evident  that  the  doc- 
trine stated  in  the  text  is  correct,  because,  as  previously  stated,  the 
policy,  immediately  upon  being  executed,  becomes  the  property  of  the  assured, 
hence  any  person  who  withholds  it  from  him  is  a  wrong-doer,  and 
liable  in  trover  for  its  conversion." 

The  simple  test  is,  whether  the  aggregatio  mentum  exists.  If  so,  and 
nothing  remains  to  be  done  but  to  deliver  the  policy ;  the  contract  is 
complete,  as  well  before  as  after  the  policy  is  made.  The  policy  is 
merely  evidence  of  the  contract,  and,  before  its  execution,  delivery 
and  acceptance,  the  contract  may  be  proved  by  parol,  and  if  a  contract 
in  fact  is  established,  the  insurer  is  liable  for  a  loss  under  it  happening 
after  the  time  when  the  risk  attached.^ 

As  soon  as  the  policy  is  executed  and  all  conditions  precedent  are 
performed,  it  instantly  becomes  the  property  of  the  assured.*  But  the 
burden  is  upon  the  assured  to  establish  his  right  to  the  policy,  by 


^Lighfbodyv.  N'.  Amenca  Ins.  Co.,  23  Wend.  (N.  Y.;  18. 
^Hollock  V.  Ins.  Co.,  ante;  Ellis  v.  Albany  Ins.  Co.,  ante. 

'  Whittaker  v.  Farmer^  Ins.  Co.,  29  Barb.  (N.  Y.)  312 ;  P'mly  v.  Beacon  Ins. 
Co.,  7  Grant's  Ch.  (Ont.)  130 ;  Keim  v.  Home,  etc..  Ins.  Co.,  ante;  Hallock  v.  Com- 
■mercial  In.^.  Co.,  26  N.  J.  268 ;  27  id.  645  ;  Arkansas  Ins.  Co.  v.  Bostick,  27  Ark. 
53S).  In  Kentucky,  etc.,  Ins.  Co.  v.  Jenks,  B  Ind.  96,  the  application  was  made  by 
the  hasband  for  a  policy  upon  his  life,  payable  to  his  wife.  The  application  was 
made  Sept.  27, 1850,  and  the  company's  approval  thereof  was  duly  entered  on  their 
books ;  and  October  2d,  1850,  a  policy  was  issued  and  forwarded  to  their  agent. 
It  was  agreed  that  the  premium  should  be  credited  against  the  assured's  bill 
against  the  company  for  advertising.  The  assured  was  taken  sick  Sept.  29th, 
1850,  and  died  Oct.  4th;  1850,  and  the  agent  returaed  the  policy  to  the  company. 
The  court  held  that  the  contract  was  complete,  and  that  the  defendants  were  liable 
thei-eon.  The  ground  upon  which  the  mling  is  predicated  is,  that  the  proposal 
is  a  continuing  offer  up  to  the  time  of  its  acceptance  or  rejection,  and  that,  when 
accepted,  and  nothing  remains  to  be  done  as  a  condition  precedent  by  the  assured, 
the  lisk  attaches  and  the  insurer  by  its  own  act  cannot  relieve  itself  from  liability. 
Walker  v.  MeVn  Ins.  Co.  56  Me.  571  ;  Marland  v.  Royal  Ins.  Co.,  73  Peun.  St. 
393  ;  Hamilton  v.  Lycoming  Ins.  Co.,  ante;  Keim  v.  HmneMut.  F.  & M  Ins.  Co., 
a-nte;  Hubbard  v.  Hartfcn-d  Ins.  Co.,  33  Iowa,  325  ;  Palm  v.  Medina  Ins.  Co.,  20 
Ohio  529  ;  Cooper  v.  Pacific  Mut.  Ins.  Co.,  7  Nev.  116  ;  Baldwin  v.  Chateau  Ins. 
Co.,  56  Mo.  151 ;  Audvhon  v.  Excelsior  Ins.  Co.,  27  N.  Y.  216 ;  FHed  v.  Poyal 
Ins.  Co.,  50  N.  Y.  243;  Tayloe  v.  Merchants'  Ins.  Co.,  ante;  Ins.  Co.  v.  Colt, 
ante;  Ins.  Co.  v.  Wright,  1  Wall.  (U.  S.)  456;  Hartthorne  v.  Union,  etc.,  Ins.  Co., 
36  N.  Y.  172 ;  Pattison  v.  Mills,  1  Dow  &  C.  342 ;  lAshman  v.  Northern,  etc.,  Ins. 
Co.,  L  R.  8  C.  P.  216 ;  American  Horse  Ins.  Co.  v.  Patterson,  28  Ind.  17 ;  Blan- 
ehard  v.  Waite,  28  Me.  51 ;  Hyde  v.  Ins.  Co.  10  La.  543 ;  Willets  v.  8un  Mut. 
Ins.  Co.,  45  N.  Y.  45 ;  Warren  v.  Ocean  Ins.  Co.,  16  Me.  489. 

*  (trover,  J.,  in  Ellis  v.  Albany  F.  Ins.  Co.,  ante;  Hallock  v.  Ins.  Co.,  ante. 
6 
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showing  performance  or  oflTer  of  performance  of  all  conditions  prece- 
dent, within  a  reasonable  time. 

The  insurer,  in  such  cases,  is  regarded  as  holding  the  policy  in  trust 
for  the  assured,  and  is  bound  to  deliver  it  upon  demand,  and  failing 
to  do  so,  is  liable  in  trover  therefor.' 

The  policy  is  not  binding,  wiien  not  delivered  to  assured,  as  to  matters  in  which  it  varies  from  the 
actual  contract. 

Sec.  32.  When  a  valid  contract  for  insurance  is  made,  the  policy  is 
not  binding  upon  the  assured,  if  it  varies  from  the  real  contract  entered 
into,  unless  he,  with  knowledge  of  its  provisions,  has  accepted  "it.  If  the 
policy  is  made  and  retained  by  the  insurer,  or  its  agent,  until  after  a 
loss,  the  assured  never  having  seen  it,  the  real  contract  will  prevail, 
and  the  policy  is  not  evidence,  even,  of  the  contract  entered  into ;  and 
this  is  so,  even  though  the  policy  has  expired,  and  has  been  renewed 
by  a  receipt  which  expressly  refers  to  the  policy  for  the  terms  of  insur- 
ance. Thus,  in  an  English  case,''  the  plaintiflFs  entered  into  a  valid 
contract,  with  the  agent  of  the  defendants,  for  insurance  upon  a  vessel, 
and  took  from  him  an  agreement  for  a  policy.  The  agreement  con- 
tained no  exception  suspending  the  policy  while  the  vessel  should  be 
at  sea.  The  agent  sent  the  order  to  the  defendants,  who  made  a 
policy,  and  sent  it  to  the  agent.  The  policy  contained  a  provision 
exempting  the  insurer  from  liability  while  the  vessel  was  at  sea.  The 
policy  was  not  called  for  by  the  plaintiff,  nor  was  it  ever  seen  by  him, 
but  was  retained  by  the  agent.  When  the  policy  expired,  it  was 
renewed,  the  receipt  referring  to  the  policy  for  the  terms  of  the  con- 
tract, but  the  renewal  receipt,  like  the  policy,  was  retained  by  the 
agent.  A  loss  having  occurred  while  the  vessel  was  at  sea,  the  defend- 
ants denied  their  liability,  under  the  policy,  for  the  loss,  insisting  that 
the  policy,  and  not  the  agreement,  expressed  the  contract.  But  the 
court  held  that,  under  the  circumstances,'  the  plaintiffs  had  a  right  to 
rely  upon  it  that  the  policy  would  be  made  in  conformity  with  the 
agreement,  and  that  the  memorandum  delivered  by  the  agent,  and 
not  the  policy,  must  be  regarded  as  the  contract. 

Insurer  bound  to  make  polic]r  conform  to  agreement.    Warranties  not  agreed  npon,  cannot  be 
enforced. 

Sec.  33.  When  a  valid  agreement  to  insure  is  made,  and  the  terms  are 
agreed  upon,  the  insurer  cannot  insert  additional  terms  not  then  entered 

^ Hamilton  V .  Lycoming  Itis.  Co.,  5  Penn.  St.  337;  2  Bennett's  F.  I.  C.  542; 
Bragdon  v.  Appleton,  etc.,  F.  Ins.  Co.,  42  Me.  259  ;  Hallock  v.  In.9.  Co.,  ante ;  Dav- 
enport V.  Peoria,  etc.,  Ins.  Co.,  ante ;  Goodail  v.  iV.  JS.  Mut.  F.  Co.,  25  N.  H.  169. 

^Pattison  v.  MUls,  2  Bli.  (N.  S.)  519. 
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into.     Thus,  in  a  late  English  case,"  the  plaintiff  entered  into  an  agree- 
ment viiih  the  defendants  on  the  11th  of  March,  to  insure  his  vessel. 
On  the  16th  of  March  she  was  lost,  and  on  the  17th,  without  saying 
anything  about  her  loss,  he  demanded  a  policy  in  pursuance  of  the 
agreement.     Then,  for  the  first  time,  the  defendants  required  to  be 
informed  of  the  amount  insured  upon  her  hull,  and  inserted  in  the 
policy,  "  warranted  not  insured  for  more  than  £2,700  after  March 
20th."     In  fact  there  was  a  policy  for  £500,  outstanding,  which  expired 
that  day,  and  there  was  an  agreement  that  unless  notice  was  given  in 
ten  days,  of  an  intention  to  discontinue,  it  should  be  considered  as 
renewed  and  in  force  for  another  term.     No  notice  having  been  given, 
the  defendant  insisted  that  the  warranty  was  broken.     The  court  held 
that  the  warrant  was  utterly  inoperative,  as  it  was  no  part  of  the  con- 
tract entered  into,  and  that  the  insurers  were  bound  by  the  contract  as 
made  March  11th.     The  court  also  held  that,  even  though  the  policy 
as  made,  was  operative,  there  was  no  breach  of  warranty,  for  after  a 
total  loss  on  the  16th  of  March,  before  the  £500  policy  expired,  there 
was  not,  and  could  not  be  any  renewal  thereof  under  the  agreement. 
In  another  English  case,"  the  insurer's  agent  made  an  insurance  upon 
a  vessel  and  took  from  the  agent  an  agreement  for  a  policy.     There 
was  no  exception  in  it  suspending  the  policy  while  the  vessel  should 
be  at  sea.     The  agent  transmitted  the  order  for  the  policy  to  his  prin- 
cipals, who  sent  a  policy  to  him,  which  contained  a  clause  exempting 
insurer  from  claim  while  the  vessel  should  be  at  sea.     It  was  not 
demanded  by,  nor  was  it  delivered  or  shown  to  the  insured,  who 
renewed  the  policy  through  the  same  agent  at  the  end  of  the  year. 
The  memorandum  of  renewal  referred  to  the  specific  policy  then  in 
the  agent's  office  in  Griasgow.     It  was  neither  demanded  by,  delivered 
nor  shown  to  the  insured ;  and  soon  after  she  was  destroyed  by  tire  at 
sea.     It  was  held  the  memorandum  delivered  to  the  insured  was  the  contract 
between  the  parties  ;  that  the  policy  was  not  the  contract,  because  it  did  tiot 
confoTTn  to  the  original  agreement,  and  because   the  insured  was  never 
infmmed  as  to  the  exemption,  and  therefore  never  adopted  the  policy  ;  also 
that  the  renewal  had  reference  to  the  original  agreement,  and  the 
insurers  were  bound  to  execute  it  conformably  to  the  stipulation  of  the 
original  agreement. 

'  Lishinan  v.  Northern  Maritime  Ins.  Co.,  L.  E.  8 ;  C.  P.  216. 
^Pattison  v.  Mills,  ante. 
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Insurers  will  be  oompeUed  to  execute  contract,  although  they  were  mistaken  as  to  the  value  of 
the  property. 

Sec.  34.  Where  a  valid  contract  to  insure  is  made  by  parol,  the 
insurer  cannot,  after  a  loss,  refuse  to  execute  the  policy  because,  in 
fact,  the  property  covered  by  the  contract  cost  less  than  the  amount 
they  had  agreed  to  insure,  unless  positive  fraud,  such  as  would  awid  the 
policy  if  made,  can  be  shown  on  the  part  of  the  assured,  in  reference  to 
his  representations  as  to  valu^.  Thus,  in  a  Canada  case,'  the  plaintiff 
contracted  with  the  defendants  to  issue  a  policy  to  hitn  upon  a  build- 
ing for  a  certain  sum.  The  policy  was  not  made  out  at  the  time,  nor 
was  it  made  when  the  loss  occurred,  but  a  valid  contract  to  insure 
existed.  The  defendants,  in  an  action  brought  to  compel  a  specific 
performance  of  the  contract,  defended  upon  the  ground  that  the  real 
value  of  the  property  was  much  less  than  they  had  been  led  to  believe. 
But  the  court  held  that  this  constituted  no  defense. 

An  omission  of  a  mere  formality  or  variation  from  form  prescribed  in  the  charter  or  articles  oi 
association,  does  not  render  policy  void. 

Sec.  35.  As  to  all  matters  not  entering  into  the  essence  of  the  con- 
tract, but  which  merely  relate  to  the  forms  to  be  observed,  when  there 
is  no  essential  departure  from  the  terms  of  the  charter  or  the  articles 
of  association,  the  oflcers  may  waive  strict  performance,  and  a  con- 
tract, essentially,  although  not  strictly  conforming  to  the  charter  requir- 
ments,  will  be  upheld.  Thus,  in  an  English  case,'  the  registered  deed 
of  settlement  provided  that  the  common  seal  should  "  not  be  affixed  to 
any  policies,  except  by  order  of  three  directors,  signed  by  them,  and  . 
countersigned  hy  the  managers"  Another  section  provided  that  "  every 
policy  shall  be  given  under  the  hand  of  not  less  than  three  of  the 
directors,  and  sealed  with  the  common  seal."  A  policy  was  issued, 
executed  and  sealed,  signed  by  three  directors,  one  of  whom  was  the 
manager ;  no  previous  order  had  been  given,  signed  by  three  directors,  as 
required,  and  upon  this  ground,  the  company  insisted  that  the  policy 
was  inoperative  and  void.  But  the  court  held  that  the  mere  omission  of 
a  formality,  or  an  immaterial  variation  from  the  forms  prescribed  by  the 
deed,  would  not  vitiate  a  policy.  So,  too,  it  has  been  held  that,  where  a 
policy  contains  a  provision  that  it  shall  not  be  valid  unless  countersigned  by 
the  agent;  a  policy  delivered  by  the  agent,  without  being  countersigned 
by  him,  is  nevertheless  a  valid  and  operative  contract."  The  rule  may  be  said 

'  Laidlaw  v.  Liverpool  &  London  Ins.  Co.,  13  Grant's  Ch.  337. 

'Prinae  of  Wales  Life  Ass'n  v.  Harding,  El.  B.  C.  &  El.  183  i  Kelhjv.  Com. 
Im.  Co.,  10  Bos.  (N.  Y.)  82. 

'Myers  v.  Keystone,  etc.,  Lis.  Co.:  27  Penn.  St.  268;  Norton  v.  Phosnix,  etc.. 
Lis.  Cu.,  36  Conn.  503  ;  Hibernia  Ins.  Co.  v.  O'Connor,  29  Mich.  241. 


Parol  Agreements  for.  85 

to  be  that  in  all  cases  where  there  has  been  a  substantial,  although  not  a  lit- 
eral compliance  with  directions  as  to  fm-m,  or  the  method  of  execution,  the 
contract  is  valid,  unless  the  omission  shows  that  certain  matters,  essential  to 
the  making  of  the  contract  itself,  were  omitted  to  be  done.  In  the  cases 
previously  referred  to,  the  provisions  were  obviously  intended  as  a 
method  of  obtaining  the  judgment  of  the  directors,  in  the  one  case, 
as  to  the  propriety  of  entering  into  the  contract,  and  this  was  obtained 
by  their  execution  of  the  contract.  In  the  other  case,  the  purpose  is  to  j 
obtain  the  judgment  of  the  agent,  as  to  whether  anything  has  occurred 
between  the  receipt  of  the  application  and  the  making  of  the  policy, 
rendering  it  inexpedient  to  enter  into  the  contract,  and  this  is  secured 
by  his  delivery  of  the  contract,  intending  it  as  a  valid  contract  of 
insurance.' 

If  the  circumstances  attending  the  delivery  of  the  policy  are  such 
as  show  that  it  was  the  intention  of  the  parties  to  treat  a  policy  not 
countersigned,  as  an  executed  agreement,  and  to  dispense  with  that  condi- 
tion, the  policy  will  be  operative,  as,  where  the  agent  receives  the  pre- 
mium and  delivers  the  policy,  omitting  to  countersign  it  through  mis- 
take," but  the  burden  is  upon  the  assured  to  show  that  the  condition 
was  waived,  and  mere  possession  of  the  policy  is  not  enough  to  estab- 
lish the  fact,'  but  if  they  were  delivered  as  completed  instruments ;  as 
if  the  premium  had  been  paid,  the  company  is  thereby  estopped  from 
setting  up  such  omission  in  avoidance  of  the  policy,''  unless  the  act  of 
incorporation  itself  provides  that  the  policy  shall  not  be  valid  unless 
countersigned,  and  in  that  case,  if  the  premium  has  been  paid,  the 
company  will  be  compelled  to  issue  a  valid  policy,  and  in  all  cases 
where  such  a  defect  exists  it  would  seem  to  be  the  better  course  to  pro- 
ceed for  a  specific  performance  of  the  contract." 

But,  in  any  event,  if  a  valid  and  binding  contract  was  entered  into, 
no  defect  in  the  execution  of  the  policy  would  shield  the  company 

'Hibernm  Ins.  Co.  v.  O'Comwr,  ante.     Contra,  see  Kelly  v.  Com.  Ins.  Co.,  ante. 

'Myers  v.  KeysUme,  etc.,  Ins.  Co.,  27  Penn.  St.  268  ;  Nortony.  Phenix,  etc.,  Ins. 
Co.,  36  Conn.  503. 

'I^all  V.  Mat.  Protection,  etc..  Ins.  Co.,  5  Daly  (N.  Y.  C.  P.)  298  ;  Badger  v. 
American  Popular,  etc.,  Ins.  Co.,  103  Mass.  244. 

*Hibemia  Ins.  Co.  v.  0' Conner,  29  Mich.  241. 

'Perry  v.  Newcastle  Fire  Ins.  Co.,  8  tJ.  C.  (Q.  B.)  363.  In  IJynm,  v.  Burgoyne, 
13  B.  Mon.  (Ky.)  400,  it  was  held  that  if  it  is  stipulated  in  the  policy  that  "  it  shall 
not  be  valid  until  countersigned  by  A.,"  a  policy  which  is  not  thus  countersig-ned 
is  not  valid.  But,  in  such  a  case,  if  it  is  shown  that  A.  delivered  the  policy, 
intending  it  as  an  operative  ingtrvmwnt.  It  is  clear  that  the  ultimate  liability  of  the 
company  cannot  thus  be  defeated. 
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from  ultimate  liability.  The  remedy  of  the  party  would  be  to  seek  its 
reformation  so  as  to  represent  a  valid  and  operative  instrument,  and 
the  very  fact  that  a  policy  was  issued,  however  defective,  affords  ample 
proof  of  the  intention  of  the  insurer  to  issue  a  valid  policy,  as  it  will 
not  be  presumed  that  it  intended  to  issue  an  invalid  or  inoperative 
policy,  but  the  reverse.' 

•See  Chapter  on  Reformation  of  Policies,  post. 
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CHAPTER  II. 

THE  POLICY. 
Kinds  of. 
Wager  policies. 
Interest  or  no  interest. 
Interest  policies. 

Open  policies,  blanket  and  floating. 
Valued  policies. 
What  ai-e  not  valued  policies. 
Conclusive,  although  overvalued. 
When  portion  of  property  is  not  at  risk. 
Valuation  fixed  by  company. 
Shifting  risks. 

Places  within  description,  and  property  covered  by. 
Permission  to  remove  goods,  effect  of. 
Misdescription,  effect  of. 
Location  of  goods ;  when  within  description. 
When  change  of  locality  does  not  defeat  policy. 
Property  not  belonging  to  the  class  insured. 
Concealed  property. 
Property  not  in  use. 
What  policy  covers  by  implication. 
Intention  of  parties  must  be  gathered  from  the  policy. 
Constmction  of  policies. 
Conditions  in  policies. 
Ambiguous  conditions. 

Words  of  condition  must  be  set  forth  in  proper  place. 
Most  favorable  construction  for  assured. 
Written  stipulations ;  effect  of  upon  printed. 
Repugnant  stipulations. 
Practice  of  other  insurers. 
Breach  of  conditions ;  effect  of. 
Alteration  by  indorsement. 
Policy  construed  according  to  its  terms. 
When  policy  takes  effect. 
Policy  suspended,  may  re-attach. 
When  policy  is  exhausted. 
Detached — meaning  of. 
Machinery — what  is,  question  for  court. 
"  In  trust,"  how  construed. 
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From — until. 

Immediate — forthwith. 

Contiguous. 

Contained  in. 

Deliver  in. 

Survey. 

Hazardous — extra  hazardous — specially  hazardoufl. 

Occupied — vacant. 

Keeping — storing. 

Policy  covers  entire  building. 

Open  policy  on  merchandise. 

Consti-uction  of  pro  rata  clause  in  re-insurance. 

Effect  of  misstatement  of  title. 

When  forfeiture  is  waived. 

Company  estopped  from  setting  up  breach  of  conditions,  when. 

Vacant  premises. 

Dwellings — warranties  in  presenti. 

Unlawful  use  of  buildings. 

Contingent  interests. 

By  what  law  governed. 

Assignment  of  policy. 

Mistakes  in  policies. 

Conditions  as  to  notice,  etc.,  must  be  complied  with. 

Loss  must  be  consequence  of  ignition. 

Explosion — loss  by. 

Destruction  of  building  to  arrest  fire. 

Loss  by  theft — proximate  cause. 

Negligence  of  assured. 

Return  premium. 

When  assignment  of  policy  creates  new  contract. 

Indorsement  passes  title  in  proceeds  of  policy. 

Policy  not  countersigned  by  agent. 

Right  to  cancel — when  cancellation  takes  effect. 

Right  to  cancel  when  property  is  in  immediate  periL 

When  policy  expires. 

Forfeiture  may  be  waived. 

Mortgagor's  right  to  proceeds  of  policy  assigned  to  mortgagee. 

f  romlse  to  pay  loss  when  not  liable  therefor. 

Misstatement  as  to  incumbrances. 

Proceeds  of  policy  after  death  of  assured. 

Materials  of  which  building  is  composed,  not  insured. 

Loss  must  be  from  cause  not  excepted  against. 

Distance  from  other  buildings. 

Adjoining  premises. 

Application  must  be  true. 

Changes  subsequent  to  insurance  must  be  noticed,  when. 

Prohibited  uses. 
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Seo.  121.  Insui-ed  bound  by  acts  of  his  agent. 

Sec.  122.  Fraud  of  insurers ;  effect  upon  poUcy. 

Sbo.  123.  Assured  may  suiTender  policy  for  cancellation. 

Sec.  124.  Effect  of  partial  settlement  of  loss. 

Sec.  125.  Right  of  insui-er  to  recover  back  money  paid  for  loss. 

Sec.  126.  Pi-opei-ty  described  without  words  limiting  location  of  risk. 

Sec.  127.  Policies  in  blank,  or  to  whom  it  may  concei-n. 

Sec.  128.  Policy  in  name  of  agent. 

Sec.  129.  Joint  ownei-s. 

Sec.  130.  Rebuilding,  effect  of  notice  of. 

Sec.  131.  Renewals. 

Sec.  132.  Void  policy  not  vitalized  by  consent  to  transfer. 

Sec  183.  Cancellation  without  authority. 

Sec.  134.  Equitable  lien  upon  insurance  money. 

Sec  185.  Conditions  of  policy  must  be  strictly  performed. 

Sec.  136.  Sending  premiums  by  mail. 

Kinds  ofi 

Sec.  36.  As  has  been  seen,  a  contract  of  insurance  to  insure,  as  well 
as  the  renewal  of  a  policy  about  to  expire,  or  that  has  already  expired, 
may  be  by  parol,'  and  is  equally  as  valid  and  binding  as  though  it 
was  in  writing,  unless  by  statute,  it  is  required  to  be  in  writing,  or 
executed  in  a  particular  manner.  But,  generally,  contracts  of  this 
nature  are  evidenced  by  a  writing,  called  a  policy,  executed  by  the 
proper  officers  of  the  company  from  which  it  issues.  The  person 
whose  interest  is  insured  under  the  policy,  is  the  assured  or  insured, 
and  the  person  or  company  taking  the  risk,  is  the  insurer.  Policies 
are  either  wager  or  interest,  open  or  valued. 

Wager  policies. 

Sec.  37.  Wager  policies  are  those  covering  a  risk,  interest  or  no  inter- 
est, and  which  do  not,  in  any  measure,  depend  upon  the  pecuniary 

'  In  Imdwig  v.  Jersey  City  Ins.  Co.,  48  N.  Y.  879,  the  plaintiff's  policy  being 
about  to  expire,  he  applied  to  the  defendants'  agent  to  renew  it.  The  policy 
insured  his  stock  of  goods  at  29  Centre  street,  upon  the  first  floor.  Before  the 
renewal  was  made  they  were  removed  to  an  upper  floor,  at  the  same  number,  and 
the  plaintiff  so  informed  the  agent,  and  the  agent  also  knew  the  fact  from  personal 
observation,  as  he  called  to  see  the  plaintiff  after  his  removal,  and  befoj-e  the  con- 
tract for  renewal  was  made.  The  renewal  receipt  professed  to  renew  the  prior 
policy,  but  in  the  memorandum  of  location  simply  said,  "  Premises  39  Centi-e 
street,  city^f  New  York,"  omitting  the  words  of  the  policy  "  contained  in  the 
firet  stoiy."  A  loss  having  occm-i-ed,  the  defendants  insisted  that  they  were  not 
liable  because  the  goods  were  not,  at  the  time  of  the  loss,  in  the  place  where  they 
were  described  to  be,  in  the  policy.  But  the  court  held  that,  as  the  defendante 
knew  of  the  change  of  location  before  the  contract  was  made,  the  presumption 
was  that  they  intended  to  make  a  valid  insurance,  and  to  change  the  terms  of  the 
policy  so  as  to  cover  the  goods  where  they  knew  them  to  be  when  the  contract  was 
made,  and  where  they  knew  the  assured  desired  to  have  the  policy  cover  them, 
and  that  the  change,  in  this  respect,  might  be  shown  by  parol.  See  also,  Trustees, 
etc.,  V.  Brooklyn  Fire  Ins.  Co.,  ante. 
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interest  of  the  assured  for  their  validity,  but  which  are  operative  in  the 
hands  of  a  person  who  is  a  stranger  to  the  title,  or  to  any  proprietary- 
interest  in  the  subject-matter  insured.  At  common  law,  these  poli- 
cies, as  applied  to  marine  risks,  have  been  recognized  as  valid,  although 
a  contrary  doctrine  has  been  held ;'  but  the  weight  of  authority  is  to 
the  effect  that,  at  common  law,  such  policies  are  valid  as  applied  to 
marine  risks'  But  this  doctrine  has  never  been  applied  to  fire  insur- 
ance, and  it  is  not  believed  that  even  though  the  stat.  19  George  2,  c.  37, 
had  not  virtually  put  an  end  to  such  contracts,  before  questions  of  fire 
insurance  had  been  much  considered  by  the  courts,  that  the  doctrine 
would  have  been  held  applicable  to  them.  The  extreme  jealousy  with 
which  such  contracts  were  regarded,  by  both  the  courts  and  the  people, 
and  the  dangerous  tendencies  which  they  were  believed  to  involve, 
would  undoubtedly  have  prevented  the  courts  from  applying  the  doc- 
trine to  this  class  of  contracts.'  In  any  event,  there  is  no  warrant  from 
the  common  law  for  wager  policies  of  fire  insurance.  Partaking  strongly 
of  the  nature  of  gambling  contracts,  they  are  generally  discouraged, 
and  are  inoperative  in  those  States  where  gambling  contracts  are  pro- 
hibited by  statute  ;*  but  unless  specially  prohibited,  it  must,  in  order 
to  fall  within  the  provisions  of  a  statute  against  gaming,  amount  to  a 
mere  wager  or  bet,'  and  is  always  a  question  of  legal  construction. 

'In  Gfodart  v.  Gf-amett,  2  Vernon,  269,  heard  in  1692,  a  bill  was  filed  to  compel 
the  surrender  of  a  policy,  upon  the  ground  that  the  assured  had  no  interest  in  the 
subject-matter  of  the  risk.  The  assured  had  loaned  fSOO  upon  bottomry  upon  the 
ship,  and  insured  her  for  £450.  The  court  directed  the  policy  to  be  delivered  up 
for  cancellation,  remarking-,  "The  law  is  settled,  that  if  a  man  has  no  interest  and 
insures,  the  insui-ance  is  void,  although  it  be  expressed  in  the  policy,  interented 
or  not  interested  ;  and  the  reason  the  law  goes  upon  is,  that  insurances  are  made 
for  the  encourag-ement  of  trade,  and  not  that  persons  unconcerned  in  trade,  not 
interested  in  the  ship,  should  profit  by  them."  See  the  report  of  this  case  in 
Marshall  on  Insurance,  99. 

"  Harman  v.  Van  Hutton,  2  Vernon,  717  ;  De  Paiba  v.  Ludlow,  1  Com.  Rep.  361 ; 
Grood  V.  Elliott,  3  T.  R.  693 ;  Assinedo  v.  Camirridge,  10  Mod.  77 ;  Bean  v.  Dicker, 
2  Str.  1250  ;  &oss  v.  Withe/r,  Bun-.  695  ;  Crawford  v.  Hunter,  8  T.  R.  23 ;  St.  John 
V.  American  Mut.  Life  Asswance  Co.,  2  Duer  (N.  Y.)  419;  Miller  v.  Eagle,  etc., 
Ins.  Co.,  2  E.  D.  S.  (N.  Y.  C.  P.)  268 ;  Ju?iel  v.  Church,  2  John.  Cas.  (N.  Y.)  333; 
Abbott  v.  Sebor,  3  id.  39 ;  Buchanan  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  318  ;  Cleti- 
dining  v.  Church,  3  Caines  (N.  Y.)  141. 

"  In  Pennsylvania  this  species  of  contract  has  been  held  void  as  being  opposed 
to  public  policy,  even  as  to  marine  risks.  Pritohet  v.  Jtm.  Co.  of  N.  America,  3 
Yeates  (Penn.)  461;  Callamore  v.  Lay,  2  Vt.  144;  Lord  v.  LaU,  12  Mass.  115; 
Hoit  v.  Hodge,  6  N.  H.  104 ;  but  in  New  York  such  contracts  were  held  valid 
before  prohibited  by  statute,  as  applied  to  marine  risks,  Jubel  v.  Church,  2  John. 
Cas.  (N.  Y.)  333. 

*Paterson  v.  Powell,  9  Bing.  339;  8t.  John  v.  American  Mut.  Life  Ins.  Co.,  13 
N.  Y.  31.  "^ 

'Lalton  v.  National  Loan  Fund  Life  Association,  22  Barb.  N.  Y.  9;  Delong- 
uemere  v.  Phoenix  Ins.  Co.,  18  John.  (N.  Y.)  127 ;  Potapsco  Ins.  Co.  v.  Coutler,  3 
Peters  (U.  S.)  397 ;  Pleasants  v.  Maryland  Ins.  Co.,  8  Cr.  (O.  S.)  55 ;  Kane  v. 
Columbian  Ins.  Co.,  8  John.  (N.  Y.)  229 ;  JPVench  v.  Ins.  Co.,  16  Pick.  (Mass.)  439. 
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Interest  or  no  interest. 

Sec.  38.  The  words,  "  interest  or  no  interest,"  used  in  a  policy,  do  not 
necessarily  convert  it  into  a  wager  policy ;  the  true  test  is,  whether,  at 
tJie  Hme  the  poUey  issued,  and  at  the  time  of  the  loss,  the  person  to  whom  it 
was  issued,  or  who  claims  under  it,  had  an  interest,  legal  m-  equitable,  in 
the  property  insured,  to  the  extent  of  the  sum  insured,  or  in  trust  for  the 
real  owner.  A  partial  interest  in  the  property  insured,  bearing  a  small 
proportion  to  the  sums  insured,  if  the  policy  is  valued,  does  not  save  the 
policy  from  being  a  wager  policy,  unless  the  assured  stands  in  such  a 
relation  to  the  property,  that  as  to  all  the  balance  of  the  sum  insured, 
he  stands  as  a  trustee  for  the  owner.  Otherwise,  valued  policies  would 
be  a  mere  cover  for  this  species  -of  gaming.' 

Interest  policies. 

Sec.  39.  All  policies  of  fire  insurance  are  interest  policies,  and  in 
order  to  be  valid,  must  be  predicated  upon  an  interest  of  the  insured 
in  the  property  covered.'' 

Open  policies.    Blanket  policies,  floating  policies,  etc. 

Sec.  40.  Open  policies  are  those  in  which  the  value  of  the  loss  is  not 
fixed,  but  is  left  open  to  be  determined  by  the  value  of  the  property 
actually  lost,  or  in  which  the  subject-matter  of  the  risk  is  indetermi- 
nate, changing,  fluctuating,  or  contingent.  Policies  of  the  class  last 
named,  where  the  risk  is  constantly  changing,  cannot,  in  the  nature 
of  things,  be  valued.  Often — ^indeed,  generally — the  property  covered 
by  such  policies  was  not  owned  or  possessed,  by  the  assured,  at  the 
time  when  the  policy  issued,  or,  perhaps,  was  not  in  existence,  and 
for  this  reason,  are  called  floating  policies.  Thus,  a  policy  issued 
to  a  merchant  upon  a  stock  of  goods  of  a  particular  class,  as  dry 
goods,  covers  not  merely  the  goods  then  on  hand  and  owned  by 
the  assured,  but  goods  of  that  class  which  he  has  on  hand  at  the  time 
of  the  loss.  The  goods  which  the  insurer  is  called  upon  to  pay  for, 
in  case  of  a  loss,  may  not  have  been  in  existence  when  the  contract 
was  made.  At  that  time,  even  the  materials  of  which  they  are  com- 
posed, may  not  have  existed,  and  necessarily  the  value  of  the  loss  is 
left  open  for  adjustment,  according  to  the  value  of  the  goods  actually 
destroyed.  It  may  be  said  that  in  all  cases  where  the  policy  contemplates 
that  the  risk  is  shiftirvg,  fluctuating,  va/rying,  and  is  applied  to  a  class  of 

'  Marshall  on  Insurance,  109 ;  Levns  v.  Mucker,  2  Burr.  1171 ;  Kent  v.  Bird, 
Cowp.  583;  AUop  v.  Com.  Ins.  Co.,  1  Sum.  (U.  8.)  451 ;  ClarJc  v.  T}ie  Ocean  Ins. 
Co.,  20  Pick.  (Mass.)  287;  Robinson  v.  Ins.  Co.,  1  Met.  (Mass.)  143. 

"  See  chapter  on  Insurable  Interest.  * 
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property,  rather  than  to  any  particular  article  or  thing,  the  policy  is 
necessarily  open,  and  all  policies  which,  in  terras,  leave  the  value  of 
the  loss — in  case  of  total  loss — to  adjustment,  according  to  the  value  at 
the  time  of  loss,  are  also  open.  Such  policies  are  sometimes  called 
blanket  policies,  among  insurers,  being  intended  as  a  species  of  catch- 
all, to  use  a  homely  phrase,  and  indemnify  the  assured  from  loss  upon 
a  certain  class  of  property,  in  which  he  may  have  an  insurable  interest 
at  the  time  of  loss,  wherever  situated,  which  is  not  otherwise  covered 
by  insurance.  They  are  called  blanket  policies,  because  they  are 
spread  over  property  indiscriminately,  and  frequently  over  risks 
already  fully  covered  by  insurance,  but  which  are  fluctuating,  and 
extended,  at  times,  so  that  one  day  the  policy  may  attach,  and  another 
day  be  useless.  This  species  of  policies  are  especially  adapted  to  risks 
taken  for  merchants,  manufacturers,  carriers,  railroad  companies,  etc., 
and  all  classes  of  risks  where  the  policy  is  not  intended  to  cover  specific 
property,  but  rather  property  of  the  class  named. 

"Valued  policies. 

Sec.  41.  Valued  policies  are  those  in  which  both  the  property  insured 
and  the  loss  are  valued,  and  which  bind  the  insurer  to  pay  the  whole 
sum  insured,  in  case  of  a  total  loss.  They  may  be  said  to  be  policies, 
in  which  the  insurer  himself,  at  the  time  of  making  the  policy,  assesses 
the  damages  in  case  of  a  total  loss,  unless  fraud,  inducing  an  over-val- 
uation on  the  part  of  the  assured,  is  established.  As  a  matter  of 
course,  these  policies  can  only  be  applied'to  articles  speci/?ca%  insured, 
where  the  risk  is  fixed,  and  no  diminution,  increase  or  change  therein 
is  contemplated.  Indeed,  a  policy  is  never  strictly  valued  unless 
applied  to  specific  articles,  without  the  right  of  substitution,  express 
or  implied.  Therefore,  except  as  applied  to  fixed  property,  such  as 
buildings,  machinery,  and  fixtures,  or  specific  articles,  naming  them, 
and  not  extending  to  others  of  the  same  class  in  lieu  thereof,  a  policy 
is  not,  and  cannot  be  treated  as  a  valued  policy,  even  though  so 
appearing  to  be  upon  its  face.  It  often  happens  that  a  policy  may 
be  mixed ;  that  is,  both  an  open  and  a  valued  policy — valued  as 
to  one  class  of  property,  and  open  as  to  another.  Thus,  for  exam- 
ple, a  policy  is  issued  to  A.  as  follows :  "  $500  upon  his  dwelling- 
house,  frame,  slate  roof,  etc.,  valued  at  $500,  and  $500  upon  his 
household  furniture  therein."  Now,  so  far  as  the  policy  relates  to 
the  building,  it  is  valued,  and  in  case  of  a  total  loss,  the  sum  insured 
must  be  paid ;  but,  although  all  the  household  furniture  is  destroyed, 
the  insurer  is  bound  to  pay  no  more  than  the  value  of  the  furniture 
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destroyed,  and  the  same  is  true  as  to  policies  covering  a  building  and 
fixed  machinery,  and  also  stock  and  materials.  As  to  the  former,  it  may 
be  valued,  and  as  to  the  latter,  open.'  In  order  to  constitute  a  valued 
policy,  the  policy  must  contain  words  that  show  an  inteniion,on  the  part 
of  the  assured,  to  value  the  loss,  and  this  is  usually  accomplished  by 
using  the  words,  "  valued  at,"  although  such  words  are  not  indispensable. 
If  there  is  anything  in  the  policy  that  dearly  indicates  an  intention,  on  the 
■part  of  the  insurer,  to  value  the  risk  and  the  loss,  in  whatever  words  expressed, 
the  policy  is  valued,  otherwise  it  is  open.  Thus,  a  policy  expressed  to 
be  "on  380  kegs  of  tobacco,  worth  §9,600,"  is  a  valued  policy."  So, 
"on  goods  valued  at  £1,400,"  although  no  particular  goods  are  stated, 
but  in  such  case,  in  order  to  recover  the  entire  sum,  all  the  goods 
insured  must  have  been  lost.'  So,  where  the  policy  recites  that  the 
amount  insured  is  not  more  than  one-half,  two-thirds,  three-fourths, 
etc.,  of  the  value  of  the  property  insured,*  and  indeed  in  all  cases  where, 
from  the  language  used,  it  is  evident  that  the  policy  was  intended  as 
a  valued  policy  ;  that  is,  that  the  sum  named  was  intended  as  a  valua- 
tion of  the  loss,  it  is  to  be  so  treated  without  reference  to  the  words  or 
form  of  expression  employed.  No  particular  form  of  expression  is 
necessary  ;  the  intention  of  the  parties,  gathered  from  the  whole  instru- 
ment, must  determine  the  matter;'  but  if  the  written  portion  of  the 
policy  is  inconsistent  with  the  printed,  the  writing  must  control, 
although  if  possible  to  give  effect  to  the  whole  instrument  it  will  be 
done.'  Although  the  words,  "  valued  at,''  are  used,  the  policy  may 
still  be  an  open  one,  if,  from  other  written  portions  of  the  policy,  it  is 
evident  that  the  valuation  did  not  apply  to  the  property  insured,  but 
simply  to  furnish  a  standard  by  which  the  value  of  the  property  in 
foreign  money  was  to  be  estimated  in  our  money.  As  where  the  policy 
contained  these  words,  "  the  said  goods  and  merchandise  are  valued 
at,"  and  immediately  following  the  words,  "  18  francs,  valued  at  $4  and 


'  Cmhman  v.  Northwestern  Ins.  Co.,  34  Me.  487  ;  Riley  v.  Hartford  Ins.  Co.,  2 
Conn.  368. 
'ffarrU  v.  EagU  Ins.  Co.,  5  John.  (N.  Y.)  368. 

'  Francis  v,  NatuscTi,  6  Tryw.  401. 

*Brovm  v.  Quincy.  etc.,  F.  Ins.  Co.,  105  Mass.  396;  7  Am.  Rep.  538  ;  Nichols  v. 
Fayette  Mut.  F.  Ins.  Co.,  1  Allan  (Mass.)  63  ;  4  Bennett's  P.  I.  C.  520  ;  Phillips 
V.  MeiThiiack  Ins.  Co.,  10  Cush.  (Mass.)  350  :  Borden  v.  Hingham  Ins.  Co.,  18 
Pick.  (Mass.)  523;  FMler  v.  Boston,  etc.,  Ins.  Co.;  iMce  v.  Dorchester,  etc.,  F. 
Ins.Co.,  105  Mass.  297 ;  7  Am.  Rep.  522. 

''Fuller  V.  Boston,  etc.,  Ins.  Co.,  ante. 

'  OtisTiinan  v.  N.  W.  Ins.  Co.,  mute. 
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44  cents,"  it  was  held  that  the  policy  was  not  valued.'  When  the  policy 
is,  in  fact,  valued,  and  no  fraud,  on  the  part  of  the  assured,  is  estab- 
lished, the  insurer  is  estopped  from  proving  that  the  property  was  less 
valuable  than  that  agreed  upon,'  and  e  converso,  the  assured  is  estopped 
from  proving  that  it  is  more  valuable.'  In  the  case  of  a  partial  loss 
the  value  of  the  property  destroyed  is  to  be  estimated  at  the  rate 
specified  for  the  whole  property,  of  the  same  class,  if  the  valuation 
is  such  that  the  value  of  a  parcel  thereof  can  be  estimated.  The  rule 
in  such  cases,  was  well  illustrated  in  an  early  case  in  New  York,* 
previously  refeiTed  to.  In  that  case,  the  policy  insured  $20,000 
upon  the  plaintiff's  tobacco,  manufactured  and  unmanufactured, 
described  and  distributed  in  the  policy  as  follows : 

"  Ten  thousand  dollars  upon  his  merchandise  and  utensils,  specified 
on  the  back  hereof,  and  contained  in  his  two  story  frame  building, 
occupied  by  the  assured  as  a  tobacco  manufactory."  *  * 

"  Ten  thousand  dollars  upon  his  merchandise  and  other  property,  as 
specified  on  the  back  hereof,  contained,  etc." 

The  memorandum  upon  the  back  of  the  policy,  among  other  things 
insured,  specified  380  kegs  of  manufactured  tobacco,  worth  $9,500.  A 
loss  occurred  under  the  policy,  and,  among  other  things,  157  kegs  of 
this  tobacco  was  destroyed.  The  plaintitt'  claimed  to  be  compensated 
at  the  same  rate  for  the  tobacco  destroyed  as  specified  in  the  memo- 
randum to  be  the  value  of  the  whole,  whereas  the  defendants  claimed 
that,  the  loss  being  partial,  they  were  only  liable  to  pay  for  it  at  its 
first  cost,  and  a  verdict,  was  taken  for  the  plaintiff  at  the  rate  of  com- 
pensation claimed  by  him,  which  was  sustained  upon  appeal,  Thomp- 
son, J.,  in  a  very  able  opinion,  reviewing  the  principles  applicable  in 
such  cases.  He  said :  "  Which  of  these  rules  ought  to  govern,  must, 
it  appears  to  me,  depend  upon  the  question,  whether  this  is  to  be 
deemed  an  open  or  valued  policy.  We  find  in  the  books  but  few  cases 
in  which  the  subject  of  insurance  against  loss  by  fire  has  come  under 
consideration  ;  and  none  which  throw  any  light  upon  the  present 
question.     The  rules  applicable  to  marine  insurance,  so  far  as  the 


'  Ogden  v.  Columbia  Ins.  Co.,  10  John.  (N.  Y.)  273. 

''Phcmix  Ins.  Co.  v.  McLean,  100  Mass.  475  ;  Fuller  v.  Boston  Mut.  F.  Ins  Co 
ante;  Ins.  Co.  of  N.  Ainenca  v.  McDowell,  .^0  111.  120 ;  Laurent  v.  Chafham  F.  Ins. 
Co.,  1  Hall  (N.  Y.)  41 ;  Lycoming  Itis.  Co.  v.  Mitchell,  49  Penn.  St.  372  ;  Trull  v. 
Moxbury,  etc.,  Ins.  Co.,  8  Cush.  (Mass.)  263  ;  Peoria  F.  Mut.  Ins.  Go.  v.  Lewis,  18 
111.  553. 

^ffolmes  V.  CJiarlestown,  etc.,  Ins.  Co.,  10  Met.  (Mass.)  211. 

*  Hams  V.  EagU  F.  Ins.  Co.,  5  John.  (N.  Y.)  S'es  ;  1  Bennett's  P.  I.  C.  85. 
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analogy  between  the  two  cases  will  hold,  ought  to  govern  us.  And 
aceordiijg  to  those  rules,  this  must,  I  think,  be  considered  a  valued 
policj-,  so  far  as  relates  to  the  kegs  of  tobacco.  The  case  states,  that 
among  the  articles  insured  there  were  380  kegs  manufactured  tobacco, 
worth  §9,600 ;  this  was  the  rate  at  which  the  tobacco  was  estimated, 
in  making  up  the  §20,000,  the  amount  of  the  insurance.  The  premium 
was  paid  according  to  this  valuation  ;  and  the  157  kegs,  which  were 
lost,  are  expressly  stated  to  be  of  the  same  kind  and  quality  as  the  whole 
380  kegs.  We  have,  therefore,  an  infallible  rule  by  which  to  estimate 
the  several  and  distinct  value  of  each  keg  of  tobacco.  But  it  was  said 
on  the  argument,  that  admitting  this  to  be  a  valued  policy,  it  would 
make  no  difference,  for  it  was  only  in  case  of  a  total  loss  that  there 
was  any  distinction  between  an  open  and  a  valued  policy ;  that  in  case 
of  a  partial  loss,  the  like  inquiry  into  the  true  amount  of  such  loss  is  to 
be  made,  whether  the  policy  be  of  the  one  sort  or  the  other.  This  is 
undoubtedly  true,  when  ascertaining  the  extent  of  damage  which  the 
particular  subject  has  sustained,  and  when  there  was  not  an  absolute 
destruction  of  the  subject.  But  where  there  is  an  actual  total  loss  of 
any  article,  distinctly  valued  in  the  policy,  that  valuation,  I  apprehend, 
must  govern  in  all  cases.  The  valuation  in  a  policy  is  in  the  nature 
of  liquidated  damages,  to  save  the  necessity  of  proving  them.  In  case 
of  a  total  loss  of  the  subject,  by  allowing  the  value  to  be  inserted  in 
the  policy,  the  underwriter  agrees  that  it  shall  be  taken  as  there  stated. 
This  valuation  is  always  considered  as  the  fair  amount  of  the  prime 
cost,  or  at  least  that  which  the  parties  have  agreed  to  adopt  as  such. 
If,  in  the  valuation  of  an  article  manufactured  by  the  assured,  he  has 
chosen  to  estimate  his  labor  and  supposed  profits,  and  to  pay  a  pre- 
mium therefor,  I  see  no  objection  against  it.  It  furnishes  no  evidence 
of  a  fraudulent  intention  to  over-value. 

In  France,  where  almost  all  policies  are  valued,  if  the  goods  be  of 
the  growth  or  manufacture  of  the  assured,  the  current  price  is  always 
adopted  as  the  value.  2  Marsh.  533.  The  effect  of  a  valuation  is  only 
fixing  conclusively  the  prime  cost :  if  it  be  an  open  policy,  the  prime 
cost  must  be  proved  ;  if  a  valued  policy,  it  is  agreed. 

In  a  case  before  him,"  Lord  Mansfield,  throughout,  speaks  of  the 
prime  cost  and  valuation  as  meaning  the  same  thing.  In  speaking  of 
the  general  nature  of  the  contract  of  insurance,  he  says:  'The  insurer 
engages,  so  far  as  the  prime  cost  or  calue  in  the  policy,  that  the  thing 


'  Lewis  v.  Rubken  2  Burr.  1167. 
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shall  come  safe.  If  the  goods  be  totally  lost,  he  must  pay  the  prime 
cost,  that  is,  the  value  of  the  thing  he  insured  at  the  outset.  If 
part  of  the  cargo,  capable  of  a  several  and  distinct  valuation,  at 
the  outset,  be  totally  lost,  as  if  there  be  one  hundred  hogsheads  of 
sugar,  and  ten  happen  to  be  lost,  the  insurer  must  pay  the  prime 
cost  (or  valuation)  of  those  ten  hogsheads.  But  where  an  entire  indi- 
vidual, as  one  hogshead,  happens  to  be  spoiled,  no  measure  can  be 
taken  from  the  prime  cost  to  ascertain  the  quantity  of  such  damage.' 

To  apply  these  rules  to  the  case  before  us.  The  parties  have 
agreed,  in  order  to  save  the  necessity  of  particular  proof  in  case  of  loss, 
that  the  valuation  in  the  policy  shall  be  considered  the  prime  cost  of 
the  tobacco.  That  is,  that  the  prime  cost  of  380  kegs  of  tobacco  shall 
be  estimated  at  $9,600 ;  each  keg  is,  therefore,  capable  of  a  several  and 
distinct  valuation.  There  has  been  a  total  loss  of  157  kegs  of  this 
tobacco,  and,  according  to  Lord  Mansfield's  doctrine,  the  underwriters 
must  pay  the  prime  cost,  or  valuation,  of  the  157  kegs.  Had  the  380 
kegs  been  totally  destroyed,  would  there  have  been  any  doubt  but  that 
the  defendants  must  have  paid  the  $9,600  ?  I  see  no  reason  why  a 
different  rule  should  prevail  where  there  has  been  a  total  loss  of  any 
number  of  the  kegs,  each  one  being  of  equal  weight  and  quality. 
There  is  much  greater  certainty  and  simplicity  in  this  mode  of  calcu- 
lation, than  to  go  into  an  inquiry  as  to  the  value  of  the  raw  material, 
and  the  expense  of  manufacturing  it.  There  is  no  pretense  that  there 
has  been  any  fraud  or  over-valuation."  ' 

An  open  policy  may  be  converted  into  a  valued  one  by  an  indorse- 
ment thereon ;"  but  an  indorsement  upon  a  prior  open  policy  of  a  sub- 
sequent valued  policy  upon  the  same  risk,  does  not  convert  the  prior 
open  policy  into  a  valued  one." 

What  are  not  valued  policies. 

Sec.  42.  The  intention  of  the  parties  is  to  be  ascertained,  and  will  con- 
trol in  determining  whether  the  policy  is  open  or  valued.  As  has  been 
previously  stated,  when  the  property  is  valued  in  the  policy,  as  where 
the  sum  insured  is  represented  as  being  a  certain  proportion  of  the  real 
value,  the  policy  is  valued,  but  if,  after  stating  the  value  of  the  prop- 
erty, there  is  anything  to  show  that  the  insurer  did  not  intend  to  value 
the  loss,  as,  when  the  property  is  valued  in  the  application  which  is 


'To  same  effect  see  Howes  v.  Unimi  Ins.  Co.,  16  La.  An.  235. 

^ Howes  V.  Union,  etc.,  Ins.  Co.,  ante. 

^Millandon  v.  Western  M.  &  F.  Ins.  Co.,  9  La.  27  ;  1  Bennett's  P.  I.  C.  502. 
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made  a  part  of  the  policy,  at  |1,200,  and  the  amount  insured  is  $800, 
but  the  policy  expressly  stipulates  that  "  in  no  event  liable  beyond 
the  sum  insured,  rwr  heyon  I  three-fourths  of  the  actual  cash  value  of  tho 
property  insured,  at  the  time  of  loss  or  damage,  nor  heyoni  iuch  sum  as 
willenahlethe  assured  to  replace  or  restore  the  property  damaged,"  the  policy 
is  not  valued,  although  the  property  is  valued,  because  the  loss  is  left 
open  to  be  determined  by  the  valu^  thereof  whenever  it  may  occur. ^  So, 
where  the  policy  provides  that  an  over  valuation  shall  avoid  it,  and  that 
the  insurer  shall  only  be  liable  for  the  cash  value,  and  the  assured  in 
his  application  valued  the  property  at  a  certain  sum,  the  policy  is  not 
valued,  because  the  insurer  is  at  liberty  to  go  into  proof  to  show  that 
the  valuation  is  excessive,  and  thus  is  liable  —  if  at  all  —  for  no  more 
than  the  actual  value." 

The  fact  that  the  property  is  insured  at  a  certain  sum,  does  not  ren- 
der the  policy  a  valued  one.  In  order  to  make  it  so,  there  must  be 
enough  in  the  policy  to  show  an  intention  and  agreement  to  make  it  so.' 

Conclasive,  although  over-Talued. 

Sec.  43.  When  a  valuation  is  made  by  the  insurer,  he  is,  in  the 
absence  of  fraud,  estopped  from  disputing  it,  and  is  liable  for  the 
value  fixed,  although  the  real  value  of  the  loss  is  less  than  the  sum  insured.* 
In  such  cases  the  insured  is  required  to  make  no  proof  as  to  value. 
His  case  is  made  when  he  establishes  a  total  loss  of  the  property,'  and 
a  substantial  interest  in  a  subject  corresponding  to,  and  satisfying  the 
description  mentioned  in  the  policy.' 

Gross  over-valuation  is  presumptive  evidence  of  fraud,  but  of  itself 


^  Broion  v.  Qiciney,  etc.,  Fire  Ins.  Co.,  105  Mass.  396 ;  7  Am.  Rep.  538. 

^Cox  V.  ^EStmi  Itis.  Co.,  29  Ind.  586. 

°  Cox  V.  Charleston  Ins.  Co. ;  Wallace  v.  Iris.  Co.,  4  La.  289. 

'  Wilson,  v.  Woodie,  Faculty  Decisions,  1781  to  1787.  p.  207  ;  Forbes  v.  Manuf. 
Ins.  Co.,  1  Gray  (Mass.)  371 ;  Aiken  v.  Itis.  Co.,  16  Martin  (La.)  640  ;  Lowering  v. 
Mercantile  Itis.  Co.,  12  Pick.  (Mass.)  348  ;  Clark  v.  Ocean  Ins.  Co.,  16  Pick.  (Mass.) 
289 ;  Sturm  v.  Atlantic,  etc.,  Ins.  Co.,  6  Jones  &  Spen.  (N.  Y.)  281 ;  Rhand  v. 
Robb,  Faculty  Dec.  1801  to  1807,  p.  433;  Whitney  v.  American  Ins.  Co.,  3  Cow. 
(N.  Y.)  210;  Bavyv.  Hallett,  3  Cai,  (N.  Y.)  16  ;  Fuller  v.  Boston,  etc.,  Ins.  Co., 
4  Met.  (Mass.)  206  ;  Cushnian  v.  N.  W.  Ins.  Co.,  ante;  Pritchet  v.  Ins.  Co.  of  N. 
America,  3  Yatea  (Penn.)  458  ;  Cole  v.  LouisiaTM Itis.  Co.,  14  Martin  (La.)  165.  If 
the  Insurer  agrees  to  a  valuation  in  the  policy,  it  is  estopped  from  denying  it. 
Qardn^er  v.  ColwmMan  Ins.  Co.,  2  Cr.  (C.  C.  U.  S.)  473;  Alsop  v.  Commercial  Ins. 
Co.,  1  Sum.  (U.  S.)  451 ;  Carson  v.  Marine  Ins.  Co.,  2  Wash.  C.  C.  (U.  S.)  468  ; 
Marine  Itis.  Co.  v.  Hodgson,  6  id.  206 ;  Patapsco  Ins.  Co.  v.  Coulter,  3  Pet.  (U.  8.) 
222  ;  Chiswold  v.  Vnioii,  etc.,  Ins.  Co.,  3  Blatch.  (U.  S.)  C.  C.  231,  and  can  only  be 
attacked  on  the  ground  of  fraud.     Hoviland  v.  Ins.  Co.,  2  Cr.  C.  C.  (U.  S.)  471. 

^Bentaloe  v.  Pratt,  1  Wash.  C.  C.  (U.  S.)  58 ;  NichoU  v.  Fayette,  etc.,  Ins.  Co., 
ante. 

'Atlantic  Ins.  Co.  v.  Lainar,  1  Sandf.  Ch.  (N.  Y.)  91. 
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is  not  sufficient.  The  insurer  tabes  the  burthen  of  establishing  franrl, 
and  the  plaintiff  makes  a  prima  facie  case  by  the  production  of  the 
policy.'  When  the  valuation  is  fixed  in  the  policy,  a  stipulation  in  the 
application  that  is  not  incorporated  in  the  policy  that  the  valuation  shall 
not  he  conclusive,  does  not  defeat  the  valuation,  or  open  the  question  of  value 
to  proof  Thus,  in  the  case  last  referred  to,  a  policy  was  issued  to 
the  assured  upon  his  dwelling-house  for  $400,  "  being,"  as  stated  in 
the  policy,  "  not  more  than  three-fourths  of  the  value  of  the  property 
as  stated  by  the  applicant."  The  assured,  in  the  application,  cove- 
nanted that  the  estimated  valuation  should  not  be  conclusive.  A  loss 
having  occurred,  the  defendants  offered  to  show  that  at  the  time  of  loss 
the  value  of  the  property  was  much  less  than  the  sum  insured.  This 
evidence,  as  well  as  the  offer  of  the  application  in  evidence,  was 
rejected,  the  court  holding  that  the  insurers  were  bound  by  the  valua- 
tion stated  in  the  policy.  Gray,  J.,  said :  "  The  building  insured  has 
been  totalty  destroyed  by  fire.  The  policy  states  that  the  amount 
insured  is  not  more  than  three-fourths  of  the  value  of  the  property,  as 
stated  by  the  applicant.  The  amount  insured  is  $400,  and  the  value 
stated  by  the  applicant  is  $800.  The  valuation  thus  agreed  on  by  the 
parties  is  conclusive,  in  the  absence  of  fraud.'  The  restriction,  in  the 
subsequent  proviso,  to  three-fourths  of  the  actual  value  of  the  prop- 
erty at  the  time  of  the  loss,  applies  only  to  the  whole  amount  of  insur- 
ance when  there  is  an  additional  policy  upon  the  property.  The  case 
is  thus  distinguished  from  that  of  Brown  v.  Quincy  Ins.  Co.*  The  cove- 
nant in  the  application,  that  the  estimated  valuation  shall  not  be 
conclusive  upon  the  company,  is  not  embodied  or  stated  in  the  policy, 
and  cannot,  therefore,  be  deemed  a  part  of  the  contract."  Where  the 
loss  is  valued,  the  fact  that  by  a  subsequent  printed  provision  in  the 
policy  it  is  provided  that  the  loss  or  damage  should  "  be  estimated 
according  to  the  true  and  actual  cash  value  at  the  time  such  loss  or 
damage  shall  happen,"  does  not  strip  the  policy  of  its  character  as  a 
valued  policy.  Thus,  in  a  case  heard  by  the  Supreme  Court  of  Maine' 
this  question  was  ably  and  elaborately  discussed,  and  the  doctrine  as 


^Stmm  V.  Atlantic,  etc.,  Ins.  Co.,  6  J.  &  S.  (N.  Y.  Superior  Ct.)  281. 
-   'iMce  V.  Dorchester,  etc.,  Ins.  Co.,  105  Mass.  297 ;  7  Am.  Rep.  522. 

'Borden  v.  Hingham,  Ins.  Co.,  18  Pick.  523;  Puller  v.  Boston,  Ins.  Co.,  4  Mete. 
(Mass.)  206 ;  Phillips  v.  Merrimack  Ins.  Co.,  10  Cush.  (Mass.)  350;  Phomix  Ins. 
Co.  V.  McLoon,  100  Mass.  475. 

'  105  Mass.  532. 

"  Stat.  1864,  ch.  196 ;  Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  98  Mass.  420. 

"  Cushman  v.  JSf.  A.  Ins.  Co.,  34  Me.  487  ;  Bennett's  F.  I.  C.  490. 
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stated  in  the  text  established.  In  that  case,  the  assured  took  a  lease 
of  a  cotton  factory  for  one  year  at  a  rental  of  $2,171.01,  and  paid  the 
rent  in  advance  in  repairs  and  improvements  upon  the  mill.  The 
defendants  issued  a  policy  to  him,  the  written  portion  of  which  was  as 
follows ;  "  to  the  amount  of  $2,000,  namely,  on  the  building  and  fixed 
machinery  of  the  cotton  mill,  $1,700;  on  moveable  machinery  therein, 
$150;  on  stock  raw  and  wrought,  $150;  said  Cushnian,  being  the 
lessee  of  said  mill  for  one  year  from  November  1st,  1850,  and  having 
paid  the  rent  therefor,  of  $2,171.01,  which  interest,  diminishing 
day  hy  day  in  proportion  for  the  whole  rent  for  a  year,  is  hereby 
insured."  A  subsequent  printed  provision  provided  that  "  the  said 
loss  or  damage  to  be  estimated  according  to  the  actual  cash  value  of 
the  property  at  the  time  such  loss  or  damage  shall  happen."  The  mill 
was  destroyed  by  fire  Nov.  23,  1850,  with  all  the  machinery,  and 
nearly  all  the  stock.  The  defendants  offered  to  prove  that  the  value 
of  the  repairs  and  improvements  actually  made  upon  the  mill  by  the 
plaintiff,  and  estimated  in  the  policy  at  $2,171.01,  was  fifty  per  cent, 
less  than  that  sum.  The  plaintiff  consented  that  the  defendants  might 
show,  if  they  could,  that  the  plaintiff,  when  applying  for  the  policy 
and  before  it  was  issued,  represented  to  the  defendants  in  any  way, 
except  by  exhibiting  his  lease  to  them,  that  he  had  paid  rent  to  the 
amount  of  §2,171.01,  also  that  defendants  might  prove,  if  they  could, 
that  there  was  fraudulent  collusion  between  the  plaintiff  and  his  lessor 
in  computing  the  amount  of  the  bills.  For  any  other  purpose,  the 
plaintiff  objected  to  the  testimony.  The  judge  ruled  the  evidence  to 
be  inadmissible,  beyond  the  purposes  thus  assented  to  by  the  plaintiff. 
Whereupon  the  defendants  declined  to  introduce  it.  The  defendants 
then  contended  that  the  plaintiff  was  bound  to  prove  the  extent  and 
value  of  his  interest  in  the  property  destroyed.  The  judge  ruled  that, 
as  to  the  $1,700  upon  the  building  and  fixed  machinery,  and  as  to  the 
$150  on  the  movable  machinery,  the  policy  was  a  valued  one.  The 
plaintiff  thereupon  waived  all  claim  as  to  the  ^150  upon  the  stock. 
The  defendants  charged  that  in  some  material  particulars  the  survey 
and  representations  of  the  plaintiff'  were  false  and  fraudulent.  These 
charges  were  negatived  by  the  verdict.  The  jury  returned  a  verdict 
for  the  plaintiff,  assessing  the  damage,  including  interest,  at  $1,872.12, 
with  a  special  finding  that  the  loss  in  the  movable  machinery  was 
$151.79,  which  is  included  in  the  same  verdict. 

Tennet,  J.,  said :  "  Is  the  policy  in  this  case  in  any  respect  a  valued 
policy  ?    A  contract  for  insurance,  like  others,  is  to  be  construed  upon 
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an  examination  of  tbe  whole  instrument,  and  therefrom  the  intention 
of  the  parties  is  to  be  ascertained.  No  particular  form  of  words  is 
required  to  give  effect  to  the  intention  when  discovered.  It  is  proper 
to  see  what  property  was  the  subject  of  the  policy.  The  plaintiff  held 
a  lease  for  the  term  of  one  year  of  the  mill  described,  with  all  the 
privileges  and  appurtenances  thereto  belonging.  The  whole  machinery 
of  the  mill  both  fixed  and  movable  was  evidently  intended  to  be 
embraced.  He  had  at  the  time  of  the  insurance,  stock,  raw  and 
wrought,  and  it  is  apparent  that  he  expected  that  such  would  continue 
to  be  in  the  mill,  though  it  might  change  from  time  to  time. 

The  defendants  make  insurance  for  the  plaintiff  against  loss  or 
damage  by  fire  to  the  amount  of  $2,000 ;  $1,700  of  which  is  on  the 
mill  and  fixed  machinery,  and  $150  on  the  movable  machinery ;  the 
balance  of  the  $2,000  was  on  the  raw  and  wrought  stock.  The  prop- 
erty last  referred  to  is  fully  specified,  and  the  policy  so  far  was  clearly 
open.  But  to  prevent  any  question  as  to  the  portions  before  specified, 
the  policy  states  that  '  the  said  Cushmau  being  the  lessee  of  said  mill 
for  one  year  from  November  1, 1850,  and  having  paid  the  rent  therefor 
of  $2,171.01,  which  interest,  diminishing  day  by  day  in  proportion  to 
the  whole  for  the  year,  is  hereby  insured.'  By  natural,  and  also  by 
the  most  strict  grammatical  construction,  the  '  interest '  here  referred 
to  was  that  which  the  plaintiff  acquired  by  his  lease.  The  raw  and 
wrought  stock  could  not  have  been  the  '  interest,'  without  a  forced 
construction  ;  and  this  is  not  insisted  on  by  the  defendants'  counsel. 
No  other  interest  or  right  of  any  kind  is  previously  mentioned  in  the 
policy,  and  the  plaintiff  is  not  shown  to  have  any  other  right.  The 
sum  of  $2,000,  and  its  subdivisions  cannot  be  regarded  as  the  interest 
insured,  for  that  is  the  amount  of  the  value  upon  which  the  insurance 
of  the  '  interest '  is  made. 

The  lease  was  effectual  between  the  parties  thereto;  and  in  an 
open  policy  neither  the  plaintiff  nor  defendants  would  be  benefited  in 
any  degree  by  the  insertion  therein  particularly  of  the  rent  paid  by 
the  assured  to  his  lessor ;  it  was  wholly  immaterial  and  unnecessary. 
Again,  if  the  policy  was  open,  there  was  no  occasion  that  it  should 
recite  that  the  interest  should  diminish  '  day  by  day,'  etc.  This  would 
be  only  one  element  in  the  computation  of  the  value  of  the  loss,  and 
one  so  obvious,  especially  if  the  policy  was  near  its  expiration,  or  had 
>un  any  considerable  time,  that  it  could  not  be  expected  to  be  over- 
looked. The  price  paid  by  the  plaintiff  for  the  lease,  a  few  days 
before  the  policy  was  executed,  may  be  presumed  to  have  been  in  his 
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opinion  the  value  of  that  interest,  as  he  paid  the  consideratioft-ib^re^' 
for  in  advance.  And  the  defendants,  when  they  executed  the  policy, 
which  recited  the  price  of  the  interest,  must  be  understood  as  assent- 
ing to  that  as  the  value  agreed  upon. 

It  is  objected  that  the  clause  in  the  policy,  which  is  in  the  fol- 
lowing words,  is  inconsistent  with  the  construction  contended  for  by 
the  plaintiff,  namely :  '  The  said  loss  or  damage  to  be  estimated 
according  to  the  true  and  actual  cash  value  of  the  said  property,  at  the 
time  such  loss  or  damage  shall  happen.'  We  cannot  suppose  that  this 
clause  in  the  printed  part  of  the  policy  was  designed  to  annul  the 
meaning  of  previous  matter,  which  was  vyntten  in  the  blank.  But 
effect  must  be  given  to  every  part  of  the  instrument  if  possible.  And 
it  is  believed  that  this  may  be  done  in  the  policy  now  before  us,  with- 
out doing  violence  to  any  provision  found  therein.  The  policy,  so  far 
as  it  was  intended  to  cover  the  stock,  was  such  as  to  require  proof  of 
the  amount  of  loss  or  damage  of  that  portion  of  the  property.  And 
although  it  was  agreed  that  the  loss  or  damage  should  be  estimated 
according  to  the  actual  value  at  the  time  of  the  loss  or  damage,  still 
the  parties  could  fix  upon  a  rule  to  determine  this  value.  And  if  they 
had  agreed  that  the  actual  value  of  the  rent  for  any  given  period 
during  the  year  should  be  the  same  as  for  a  like  period  at  its  com- 
mencement, such  agreement  would  not  be  repugnant  to  the  meaning 
of  the  clause  we  are  considering.  They  did  fix  upon  a  basis  by  which 
the  cash  value  should  be  determined,  and  the  value  would  vary  daily 
by  the  application  of  the  rule,  and  was  not  inconsistent  with  other 
parts  of  the  policy. 

It  is  insisted  for  the  defendants  that  the  evidence  offered,  and 
rejected,  excepting  for  the  purpose  of  showing  a  fraud  in  the  plaintiff, 
should  have  gone  to  the  jury  without  restriction.  If  the  representa- 
tion of  the  value  of  the  plaintiff's  interest  in  the  mill  and  machinery 
was  made  without  fraud,  it  is  not  easy  te  perceive  on  what  principle 
the  evidence  offered  was  competent.  The  defendants  were  so  satisfied 
with  the  plaintiff's  estimation,  that  they  adopted  it,  and  had  the  bene- 
fit of  the  premium.  And  they  could  not  change  the  value  by  proving 
simply  that  others  would  have  fixed  upon  a  different  estimation.  To 
allow  them  to  introdtice  the  evidence  offered  for  other  purposes  than  to  prove 
a  fraiid,  would  be  a  permission  to  va/ry  a  written  contract  by  parol  testi- 
mony." 

In  Massachusetts,'  a  doctrine  somewhat  opposed  to  this  has  been 

^  Brown  V.  Quincy  Mut.  F.  Ins.  Co.,  105  Mass.  396. 
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held.  In  that  case,  the  application  valued  the  property  at  $1,200,  and 
the  policy  covered  $800,  "  being,"  as  expressed  in  the  policy,  "  not 
more  than  three-fourths  of  the  value  of  the  property  described  in  the 
application."  A  subsequent  clause  in  the  policy  provided  that  "  this 
company  shall  in  no  event  be  liable  beyond  the  sum  insured,  nor 
beyond  three-fourths  of  the  actual  cash  value  of  the  jyroperty  insured  at  the 
time  of  the  loss  or  damage,  nor  beyond  such  sum  as  will  enable  the  insured 
to  replace  or  restore  the  property  lost  or  damaged."  In  this  case,  the  court 
held  that  the  latter  condition  in  the  policy  controlled  the  valuation  in 
the  application,  and  left  the  question  of  damage  open  to  proof. 
When  the  policy  recites  that  the  amount  insured  is  not  more  than 
three-fourths  the  value  of  the  property  covered,  it  is  a  valued  policy;' 
and,  if  the  application  is  made  a  part  of  the  policy,  a  valuation  therein 
is  as  effectual  to  make  the  policy  a  valued  one  as  though  stated  in  the  _ 
policy  itself." 

When  portion  of  property  not  at  risk  at  time  of  loss. 

Sec.  44.  If,  however,  any  part  of  the  property  insured  under  a  valued 
policy  is  saved,  or  is  not  at  risk  at  the  time  of  the  loss,  the  insurer  is 
entitled  to  ratable  deduction  from  the  sum  insured."  It  is  incumbent 
upon  the  assured,  also,  to  show  that  the  property  lost  was  covered  by 
the  policy.  That  is,  that  it  was  the  identical  property  insured,  or  of 
the  same  class,  and  equal  value,  if  the  policy  contemplates  a  shifting 
risk.  "Where  the  policy  covers  a  variety  of  property,  under  one  head, 
as  merchandise,  and  the  valuation  is  general  and  applied  to  the  bulk, 
if  only  a  part  of  the  property  is  lost,  the  question  of  value  is  open, 
because  there  is  no  standard  by  which  its  value  can  be  ascertained.* 
Thus,  in  one  case,  where  the  policy  was  valued,  the  court  ordered  the 
assured  to  discover  what  goods  he  had  on  hand,  and  referred  the  case 
to  a  master  to  ascertain  their  value ;'  but  this  was  a  proceeding  in 
equity,  in  a  court  of  law  the  question  would  be  for  the  jury.' 

^Nichols  V.  Payette,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  63 ;  Borden  v.  Hingham  Ins. 
Co.,  18  Pick.  (Mass.)  523;  I\,ller  v.  Boston  Ins.  Co.,  4  Mete.  (Mass.)  206;  Holmes 
v.  CMrlestovm  Ins.  Co.,  10  id.  211 ;  Phillips  v.  Merrimack  Ins.  Co.,  10  Cush. 
(Mass.)  850. 

^Nichols  V.  Fayettee  Ins.  Co.,  ante;  PTuenix  Ins.  Co.  v.  McLoon,  100  Mass.  475. 

■  Wolcott  V.  Eagle  Ins.  Co.,  4  Pick.  (Mass.)  429  ;  Patrick  v.  Barnes,  3  Camp. 
441 ;  Tobin  v.  Hamford,  17  C.  B.  (N.  S.)  528 ;  La  Pyrpe  v.  Ihrr,  2  Vernon,  716 ; 
SicTimond,  v.  Carstairs,  2  N.  &  M.  562.  The  difference  between  the  a^eed  value, 
and  the  damaged  value,  is  the  measure  of  recovery.  Natches  Ins.  Co.  v.  Bruck- 
ner, 5  Miss.  63  ;  Le  Pyrpe  v.  Ihrr,  2  Vern.  716. 

*  Hickman  v.  Carstairs,  ante.    See  cases  cited  in  preceding  note. 

"  La  Pyrpe  v.  Farr,  ante. 

'  Forbes  v.  Aspinall,  13  East,  323  ;  Tobin  v.  Hanford,  ante. 
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Valuation  fixed  by  company. 

Sec.  45.  When  the  company  fixes  the  valuation  of  the  property 
iiisuved,  in  the  absence  of  fraud,  concealment,  or  misrepresentation, 
on  the  part  of  the  assured,  it  is  treated  as  a  valuation  by  mutual  agree- 
ment, and  the  best  evidence  of  the  real  value  of  the  property.' 

In  a  Massachusetts  case,'  the  defendant  company  v(ras  authorized, 
by  its  charter,  to  insure  only  for  three-fourths  the  value  of  the  prop- 
erty, but  the  court  held  that,  where  the  officers  of  the  company 
deliberately  placed  a  valuation  upon  property,  they  were  thereby 
estopped  from  setting  up  that  the  property  was  insured  for  more 
than  three-fourths  its  value.  But  the  rule  would,  of  course,  be  dif- 
ferent, if  there  was  any  fraud,  collusion,  misrepresentation,  or 
fraud  on  the  part  of  the  assured.  In  such  cases,  the  valuation  fixed 
by  the  company  is  taken  as  the  best  evid^ce  of  the  value  of  the 
property.' 

Shaw,  C.J.,  in  a  leading  case  upon  this  point,*  in  commenting  upon 
the  effect  of  a  valuation  of  the  property,  said  :  "  In  determining  what 
amount  shall  be  insured,  the  company  necessarily  determine  the  value 
of  the  building,  or  rather  they  fix  a  valuation  over  which  it  shall  not 
be  rated,  for  the  purpose  of  insurance.  Being  limited  to  insure  not 
exceeding  three-fourths  of  the  value,  in  determining  the  sum  to  be 
insured  they,  by  necessary  consequence,  fix  a  valuation  at  such  a  sum, 
that  the  sum  insured  shall  not  exceed  three-fourths  of  it.  The  result 
is,  that  as  the  valuation  is  thus  proposed  on  the  one  side,  and  after  the 
proposition  is  considered  and  modified,  it  is  acceded  to  on  the  other, 
and  the  amount  insured,  and  the  rate  of  premium,  assessments  and 

'In  Farmers'  Mut.  Ins.  Co.,  Ins.  L.  J.,  Nov.  1873,  a  policy  was  issued  to  G.  B. 
Forney,  upon  his  dwelling-house.  The  company  intended  to  adopt  the  pidnciple 
that  every  member  insured  should  stand  his  own  insurer  to  the  extent  of  one- 
fourth  of  any  loss  which  should  occur.  The  by-laws  prohibited  more  than  three- 
fourths  of  the  actual  cash  value  of  any  building  being  insured,  but  in  case  of  a 
partial  loss  the  insured  might  claim  the  whole  amount,  pi-ovided  it  did  not  exceed 
the  sum  insured.  To  remedy  this  the  directors  passed  a  resolution  that  only 
three-fourths  of  any  actual  loss  should  be  paid.  Held,  that  in  the  agreement 
that  "  in  case  any  loss  should  occur  to  our  respective  properties  by  fire,  we  will 
only  claim  and  receive  three-fourths  of  the  amount  of  the  actual  loss,  provided 
three-fourths  of  the  amount  as  aforesaid  does  not  amount  to  more  than  three- 
fourths  of  the  sum  insured,"  the  insertion  of  the  proviso  was  unwarranted  by  the 
resolutions,  and  is  not  limited  in  case  of  a  total  loss  to  three-fourths  of  the  amount 
insui-ed.  The  agreement  was  not  to  apply  when  three-fourths  of  the  actual  loss 
should  exceed  three-fourths  of  the  sum  insured,  and  in  case  of  a  total  loss  the 
insured  is  entitled  to  receive  the  whole  amount  of  his  insurance,  which  is  three- 
fourths  of  the  actual  cash  value,  and  is  not  limited  to  three-fourths  of  the  amount 
of  the  policy. 

'Fuller  V.  Boston  Mut.  Ins.  Co.,  4  Met.  (Mass.)  206. 

'Borden  v.  Hingham  Mut.  Fire  Ins.  Co.,  18  Pick.  (Mass.)  523. 

*  Seller  .  Bosto7i,  etc.,  Co.,  ante. 
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liability  established  on  the  same  basis,  it  is,  in  the  highest  sense,  a 
valuation  by  mutual  agreement."^ 

"No  rule  of  law,"  says  Gray,  J.,"  "is  better  settled  by  authority, 
than  that  by  which,  when  the  assured  has  some  interest  at  risk,  and 
there  is  no  fraud,  a  valuation  of  the  subject  insured  in  the  policy  is 
held  conclusive  upon  the  parties  at  law  and  in  equity.'  And  none  is 
better  founded  in  reason." 

Shifting  risk— Floating  Policies, 

Sec.  46.  As  all  insurers  are  presumed  to  be  familiar  with  the  usages 
and  incidents  of  a  risk,  the  contract  is  always  construed  with  reference 
thereto.*  Therefore,  when  the  stock  of  a  manufacturer  is  insured, 
although  nothing  is  said  in  the  policy  in  reference  thereto,  yet,  it 
being  understood  that  the  stock  insured  is  to  be  manufactured  and 
sold,  and  replaced  by  other  stock,  the  policy  covers  the  stock  on  hand 
at  the  time  of  loss,  although  no  part  of  it  was  on  hand  wheq  the  policy 
was  made.  It  is  not  the  identical  stock  on  hand  when  the  insurance 
was  made,  but  stock  similar  in  kind,  and  pertaining  to  the  business 
that  may  be  on  hand  when  a  loss  occurs,  that  is  covered  by  the  policy.' 
A  policy  covering  merchandise,  in  a  store,  does  not  cover  any  special 
or  particular  property,  hut  property  comprising  such  a  stock  as  may  he 
on  hand  when  a  loss  occurs,  although  nothing  is  said  in  the  policy  con- 

'  See  also,  Phillips  v.  Merrimack,  etc.,  Itis.  Co.,  10  Cush.  (Mass.)  350. 

''Phenix  Ins.  Co.  v.  McLean,  100  Mass.  476. 

'Hodgson  v.  Marine  Itis.  Co.,  5  Cr.  (U.  S.)  100 ;  Alsop  v.-  Commercial  Ins.  Co., 
1  Sum.  (U.  S.)  451 ;  Irving  v.  Manning,  6  B.  &  C.  391 ;  Barker  v.  Janson,  L.  R.  3 
C.  P.  303 ;  Coolidge  v.  GflouccHer  Ins.  Co.,  15  Mass.  341 ;  RoHiison  v.  Manuf.  Ins. 
Co.,  1  Met.  (Mass.)  147;  Fuller  v.  Boston  Ins.  Co.,  4  id.  206. 

*  Livingston  v.  Maryland  Ins.  Co.,  7  Cr.  (U.  S.)  506  ;  Citizens'  Ins.  Co.  v.  Mc- 
Laughlin, 53  Penn.  St.  485  ;  De  Forest  v.  Fulton  F.  Ins.  Co.,  1  Hall  (N.  Y.)  84 ; 
Hancox\.  Fishing  Ins.  Co.,  3  Sum.  (U.  S.)  132;  Macy  v.  WJialing  Ins.  Co.,  9 
Met.  (Mass.)  354;  Fulton  F.  Ins.  Co.  v.  Milner,  23  Ala.  420;  Gflendale  Woolen 
Co.  V.  Protection  Ins.  Co.,  21  Conn.  19. 

'In  New  Tork  ff as-Light  Co.  v.  Mechanics'  Fire  In^.  Co.,  2  Hall  (N.  T.)  108,  the 
policy  covered  fixtures  and  gas  meters  belonging  to  and  rented  by  the  assured, 
placed  or  to  be  placed  in  the  buildings,  stores,  or  dwellings  of  subscribers,  for 
seven  years.  It  was  held  that  the  liability  of  the  insurer  was  not  limited  to  the 
property  in  the  buildings  at  the  time  when  the  insurance  was  made,  but  to  all 
such  property  placed  and  remaining  in  the  places  covered  by  the  policy  at  tite 
time  of  the  loss.  Wood  v.  Rutland,  etc..  Lis.  Co.,  31  Vt.  Insurance  against  fire 
for  a  term  of  five  years  was  effected  on  farm  buildings,  including  a  granary,  and 
"grain  therein,  or  in  stack."  In  the  application  for  the  policy,  the  land  on  which 
the  buildings  stood  was  particularly  described.  Held,  that  grain  sown  and  stacked 
on  land  afterwards  bought  by  the  assured  was  covered  by  the  policy.  Sawyer  v. 
Bodge  Co.  Mut.  Ins.  Co.,  37  Wis.  504.  In  Whitwell  v.  Putnam  Fire  Ins.  Co.,  6 
Lana.  (N.  Y.)  166,  the  policy  covered  "  merchandise,  liquors,  etc.,"  held  by  the 
assured  for  sale,  audit  was  held  that  the  policy  attached  to  all  goods  of  that  class 
subsequently  purchased,  in  lieu  of  that  on  hand  when  the  insurance  was  made. 
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ceming  the  matter.    This  is  implied  from  the  nature  of  the  risk,  and  the 
usages  of  the  business  covered  by  the  policy.^ 

In  a  New  York  case/  the  property  insured  consisted  of  a  stock  of 
goods  in  a  "  retail  store,"  and  it  was  held  that  the  policy  covered  any 
goods,  a  part  of  such  stock,  whether  on  hand  at  the  time  when  the 
policy  was  issued,  or  subsequently  purchased,  Pratt,  J.,  said:  "It 
was  manifestly  the  intention  of  the  parties  to  the  policy,  in  this  case, 
that  it  should  cover  to  the  amount  of  the  insurance  any  goods  of  the  charac- 
ter and  description  specified  in  the  policy,  which,  from  time  to  time  during 
its  continuance,  might  be  in  the  store.     A  policy  for  a  long  period  upon 

'In  Peoria,  etc.  Ins.  Co.  v.  Anapaw,  51  111.  283,  the  policy  covered  a  stock  of 
tobacco  and  cig-ai-s  on  storage.  Subsequently  the  assured  procured  an  insurance 
upon  his  own  goods  of  the  same  kind,  in  the  same  building,  and  while  that  policy  was 
in  force  he  purchased  the  stock  on  storage  and  took  an  assignment  of  the  policy, 
duly  assented  to  by  the  insurer.  The  policy  upon  his  own  stock  prohibited  other 
insurance,  and  the  point  was  raised,  that  the  policy  assigned  amounted  to  other 
insurance.  The  court  held  that  a  policy  upon  a  stock  of  goods,  which  is  being 
constantly  sold  and  replenished,  covers  as  well  the  new  purchase  as  the  stock  on 
hand  at  the  date  of  the  policy.  But  that  in  order  that  goods  subsequently  pur- 
chased shall  become  a  part  of  the  stock  in  trade  so  as  to  be  covered  by  the  insur- 
ance thereon,  it  is  not  emmgh  that  other  gooils  are  purchased,  but  it  must  appear 
they  became  a  part  of  the  stock,  from  which  sales  were  to  be  made  as  from  the.  gen- 
eral stock  ;  of  which  it  may  be  claimed  the  new  purchases  became  a  part.  Pakris,  J. , 
.  in  Lane  v.  Maine,  etc.,  Ins.  Co.,  12  Me.  44 ;  1  Bennett's  P.  I.  C.  482,  discussed 
this  question.  He  said,  "as  to  the  goods"  (being  a  stock  of  a  merchant),  "we 
are  clear  that  the  policy  was  intended  to  cover  whatever  goods  the  plaintiff  might 
ham  in  his  store  at  any  time  during  the  continuance  of  the  risk,  not  exceeding  the 
amount  acttmlly  insured.  A  construction  limiting  the  policy  to  the  goods  actually 
in  the  store,  at  the  time  the  insurance  was  effected,  would  defeat  the  very  object 
of  the  insured,  and  so  it  must  have  been  understood  by  the  insurer.  The  plain- 
tiflfs  business  was  trade,  the  vending  of  goods  from  his  store.  According  to  the 
construction  put  upon  this  policy  by  the  (Company,  the  plaintiff  has  no  security 
except  upon  the  goods  actually  in  the  store  when  the  policy  was  issued,  and  when 
those  were  disposed  of,  their  liability  was  at  an  end.  We  cannot  listen  for  a 
moment  to  such  a  suggestion.  A  policy  of  insurance  being  a  contract  of  indem- 
nity, must  receive  such  a  construction  of  the  words  employed  in  it  as  will  make 
the  protection  it  affords  coextensive,  if  possible,  with  the  risks  of  the  assured. 
Daw  V.  The  Hope  Ins.  Co.,  1  Hall,  166.  The  risk  of  the  assured  was  to  continue 
six  years,  and  the  assurers  assumed  that  risk  to  the  amount  of  $200,  on  the  goods 
in  the  store.  Both  parties  must  have  understood  this  to  mean  on  goods  which 
may  be  in  the  store  at  any  time  during  the  continuance  of  the  policy.  If  the 
assured  had  goods  to  an  amount  exceeding  $200,  the  undertaking  of  the  company 
was  limited  to  that  amount.  If,  by  sale,  the  quantity  was  reduced  below  that 
sum  in  value,  the  insurers  were  so  far  benefited  as  their  risk  was  diminished  below 
that  paid  for  by  the  premiums,  and  if  the  whole  were  sold,  the  insurers  were 
benefited  to  a  still  greater  degree  by  a  suspension  of  the  risk.  And  it  was  a 
mere  suspension,  for  upon  filling  up  again  the  risk  revived ;  and  we  see  no  differ- 
ence in  principle  between  the  case  where  the  quantity  is  diminished  by  a  partial 
sale,  and  then  replenished,  and  where  the  whole  is  sold  and  an  entire  new  stock 
purchased.  In  either  case  there  is  a  risk,  limited  in  amount  by  the  contract, 
which  has  been  assumed  by  the  insurer,  and  for  which  the  insured  has  paid  the 
stipulated  premium.  We  are  clear  that  it  is  a  continuing  risk,  to  the  amount 
specified,  upon  such  goods  as  the  insured  may  have  in  the  store,  within  the  term 
covered  by  the  policy,  and  not  confined  to  such  as  were  there  at  the  time  of  assum- 
ing the  risk." 
""Bi-aper  v.  Hudson  Miver  F.  Ins.  Co.,  17  N.  Y.  424;  4  Bennett's  F.  I.  C.  266. 
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goods  in  a  retail  shop,  applies  to  the  goods  successively  in  the  store  from  time 
to  time.''  Any  other  construction  of  a  policy  upon  a  stock  in  trade, 
continually  changing,  would  render  it  worthless  as  an  indemnity.  It 
is  a  primary  principle  in  the  construction  of  the  contract,  to  give  it  the 
effect,  as  an  indemnity,  which  the  parties  to  it  designed." 

A  policy  which  insures  property  of  a  certain  description,  "  manu- 
factured and  in  process  of  manufacture,"  and  which  provides  that  the 
company  shall  not  be  liable  for  "  loss  for  property  owned  by  any  other 
party,  unless  the  interest  of  such  party  is  stated^on  this  policy,''  does 
not  cover  any  other  than  the  property  of  the  insured,  and  does  not 
extend  to  the  goods  of  others,  being  manufactured  by  him,  even  though 
he  is,  by  contract,  liable  to  them  for  their  loss  or  destruction."  But, 
under  a  policy  insuring  the  property  of  the  assured  generally,  with  no 
restriction  as  to  interest,  a  recovery  can  be  had  when  an  insurable 
interest  exists  in  the  property  destroyed,  although  the  assured  has  not 
the  legal  title  therein. 

It  is  not  essential  that  the  article  covered  should  be  in  esse,  at  the 
time  when  the  policy  is  made,  if  the  policy  covers  a  special  or  general 
class  of  property,  in  order  to  render  it  operative ;  it  is  simply  necessary 
that  goods  of  the  class  insured  belonging  to  the  assured,  or  held  by 
him  in  trust,  should  have  been  included  in  the  loss,  within  the  provisions 
of  the  policy.  Thus,  a  policy  issued  to  a  railway  company  upon  its 
rolling  stock,  wherever  situated,  covers  not  merely  rolling  stock  on 
hand  at  the  time  when  the  policy  was  made,  but  all  rolling  stock  owned 
by  it  at  the  time  of  the  loss,  although  it  was  manufactured  after  the 
policy  was  issued,  and  if  the  policy  covers  all  rolling  stock  in  use  by 
said  company,  at  the  time  of  the  loss,  it  covers  all  rolling  stock,  its  own 
or  the  property  of  other  companies  destroyed  upon  its  line,  which  is 
there  for  the  purposes  of  the  assured.^    So  policies  may  be  issued,  and 

^  Lane  v.  Maine,  e,te.,  Ins.  Co.,  ante ;  /Sawyer  v.  Dodge  Co.,  etc.,  Ins.  Co.,  47  Wis. 
503  ;  Peoria,  etc.,  Ins.  Co.  v.  Anapaw,  51  III.  283.  In  British  American  Ins.  Co. 
V.  Joseph,  9  L.  C.  Rep.  448  ;  Metn.  in  4  Bennett's  P.  I.  C.  161,  a  policy  upon  a 
certain  quantity  of  coal  was  held  to  cover  coal  afterwards  deposited  on  the  prem- 
ises as  well  as  that  there  at  the  time  when  the  insurance  was  made.  In  MilU  v. 
Farmers'  Ins.  Co.,  37  Iowa,  400,  the  policy  covered  live  stock,  and  it  was  held  that 
the  fact  that  the  horse  killed  was  purchased  after  the  insurance  was  made,  was  of 
no  account.  That  where  property  was  insured  as  a  class,  the  policy  covered 
property  of  that  class,  whether  on  hand  at  the  time  when  the  policy  issued  or  not. 
That  it  is  only  when  property  is  specifically  insured  that  the  policy  is  restricted 
to  particular  articles.  Hooper  v.  ff.  R.  Ins.  Co.,  17  N.  Y.  424 ;  Wwthington  v. 
■Bearse,  12  Allen  (Mass.)  383. 

'  Getchell  v.  ^tna  Ins.  Co.,  14  Allen  (Mass.)  325 ;  Waters  v.  Monarch  Ins.  Co., 
5  El.  &  Bl.  870 ;  London,  etc.,  R.  R.  Co.  v.  Gye,  1  El.  &  El.  652. 

'  Where  a  policy  to  a  railroad  company  covered  freight  cars  owned  or  used  by 
the  assured,  the  freight  cars  of  other  railroad  companies,  in  use  by  it  at  the  time 
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often  are,  to  indemnify  the  assured  against  possible  loss  to  the  prop- 
erty of  another,  by  reason  of  the  use  of  the  property  of  the  assured  for 
certain  purposes,  for  which  injury  the  assured  would  be  liable  to  such 
third  person ;  and  in  such  cases  it  is  only  necessary  to  show  an  injury 
to,  or  the  destruction  of  the  property  of  third  persons  by  the  use  of  the 
property  of  the  assured,  fcrr  which  the  assured  is  liable,  and  the  loss  to 
the  assured  thereby.'     Whether  there  can  be  a  recovery  upon  such  a 
policy  before  the  loss  has  been  paid  by  the  assured,  or  whether  the 
assured  would  be  at  liberty  to  settle  for  the  loss  without  notice  to  the 
insurer,  or  whether  he  must  submit  to  an  action  in  favor  of  the  person 
whose  property  was  injured,  and  cite  the  insurer  in  to  defend  the 
action,  are  questions  the  solution  of  which  must  largely  depend  upon 
the  terms  of  the  policy  itself.     If  the  policy  is  silent  upon  these  ques- 
tions, prudence  would  suggest  immediate  notice  to  the  insurer  of  the 
loss,  and  an  inquiry  as  to  the  course  which  the  insurer  desires  the 
assured  to  pursue  in  settling  the  losses.     In  all  cases  where  the  policy, 
either  expressly  or  by  implication,  shows  that  the  risk  is  shifting,  and 
applies  to  no  particular  articles  of  property,  but  to  a  class  of  property,  it 
attaches,  if  at  the  time  of  an  alleged  loss,  articles  of  that  class  belong- 
ing to  the  assured  are  included  therein.     To  illustrate  the  distinction 
between  a  shifting  and  a  fixed  risk :  A  policy  issued  to  a  railroad 
company  "  upon  its  rolling  stock,  to  wit :  ten  locomotive  engines,  num- 
bered respectively,  1,  2,  3,  etc.,  and  named  respectively, No.  1,  'Abra- 
ham Lincoln,'  etc. ;  forty  passenger  cars,  numbered  respectively,  1,  2, 
3,  etc.,"  is  a  fixed  risk,  and  only  attaches  to  the  specific  property  named 
in  the  policy,  and  does  not  apply  to  other  rolling  stock  used  in  place  of 
that  named.     But  a  policy  issued  to  a  railroad  company,  "upon  its 
rolling  stock  of  every  kind  and  description,  used  by  it  upon  its  rail- 
way, wherever  situate  upon  said  railway,  etc.,"  is  a  shifting  risk,  and 
does  not  apply  to  specific  articles  of  rolling  stock,  but  covers  all  rolling 
stock  owned  by  the  assured,  and  injured  by  the  casualties  insured 
against,  anywhere  upon  its  line,  whether  the  same  was  owned  by  it  at 
the  time  when  the  insurance  was  made  or  not.     So  a  policy  issued  to 
a  merchant  "  upon  his  stock  of  groceries  and  general  merchandise," 
attaches  to  no  particular  stock,  but  to  all  goods  of  that  class  which  the 
assured  may  have  on  hand  at  ths  time  of  loss,  and  this,  although  the  policy 

of  the  fire,  are  covered  by  the  policy.     Com.  v.  Bide  and  Leather  Ins.   Co.,  112 
Mass.  141  ;   Vt.  arid  Mass.  R.  R.  Co.  v.  Fitvhhurgh  R.  R.   Co.,  14  Allen  (Mass.) 
462  ;  Eastern  R.  R.  Co.  v.  Relief  F.  Ins.  Co.,  98  Mass.  420. 
'Eastern,  R.  R.  Co.  v.  Relief  F.  Ins.  Co.,  Mass.  , 
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itself  is  silent  upon  the  point,  because  the  insurer,  knowing  the  pur- 
poses for  which  the  stock  is  kept  by  the  assured,  is  presumed  to  have 
intended  to  issue  the  policy  to  cover  a  class  of  property,  rather  than 
certain  specific  articles,  or  a  specific  stock.'  In  all  cases,  the  nature  of 
the  property,  the  uses  to  which  it  is  devoted,  and  the  intention  of  the 
parties,  to  be  gathered  therefrom,  in  connection  with  the  language  of 
the  policy,  is  to  determine  whether  property  acquired  by  the  assured 
subsequently  to  the  issue  of  the  policy,  is  covered  thereby." 

Places  within  the  description,  and  property  covered  by. 

Sec.  47.  A  policy  is  inoperative,  except  as  to  goods  kept  in  the 
place  designated  in  the  policy.  Locality  is  an  important  element  in 
the  contract,  and  when  the  location  of  the  risk  is  such  as  not  to  fall  within 
the  terms  of  the  policy,  as  where  it  is  described  as  being  at  one  number 
of  a  building,  when,  in  fact,  it  is  in  another,  the  policy  is  inoperative, 
although  purely  a  mistake,  and  the  policy  cannot  be  reformed,  without 
showing  that  the  contract  was,  in  fact,  to  insure  it  in  such  other  build- 
ing.' Therefore,  it  often  becomes  a  material  question  whether  the 
property  destroyed,  at  the  time  of  the  loss,  was  upon  the  premises,  or 
in  the  location  designated  in  the  policy,  and  to  determine  the  question 
extrinsic  evidence  may  be  resorted  to.  Thus,  where  a  policy  covered 
a  lot  of  timber  described  as  being  in  a  certain  ship  yard,  the  insurers 
insisted  that  they  were  not  liable  for  timber  destroyed  outside  the 
boundaries  of  the  ship  yard  proper.  But  the  court  held  that  evidence 
was  admissible  to  show  whether  the  parties  intended  to  limit  the  policy 
to  a  ship  yard,  bounded  by  exact  lines,  or  to  a  yard,  as  in  fact  used  by 
the  assured  in  conducting  their  business.     And  that,  upon  this  question, 

'  Crosby  v.  FraiMin  Iris.  Co.,  5  Gray  (Mass.)  504 ;  Modinger  v.  Mechanics'  F. 
Ins.  Co.,  2  Hall  (N.  Y.)  490;  Wall  v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383; 
Bigler  v.  JST.  Y.  Im.  Co.,  20  id.  635 ;  Franklin  Ins.  Co.  v.  Brake,  2.  B.  Mon.  (Ky.) 
51 ;  Peoria,  etc.,  Ins.  Co.  v.  Lewis,  18  lU.  553 ;  Clarke  v.  Firejnan's  Ins.  Co.,  18 
La.  431 ;  Clary  v.  Protection  Ins.  Co.,  1  Ohio,  227. 

''Mills  V.  Farmers'  Ins.  Co.,  87  Iowa,  400.  In  Sawyer  v.  Dodge  Co.,  etc.,  Ins. 
Co.,  37  Wis.  503,  the  policy  covered  a  building-  and  "  $300  on  his  grain  therein  or 
in  stack."  on  section  19,  town  13,  range  15,  in  the  town  of  Chester.  Subsequent 
to  the  issue  of  the  policy,  the  assured  purchased  another  small  farm  in  section  17 
in  the  town  of  Chester,  and  grain  stacked  thereon  was  destroyed  by  fire,  and  the 
coui-t  held  that  it  was  a  loss  within  the  policy,  the  court  holding  that  it  was  the 
intention  of  the  insurer  to  cover  his  grain  in  stack,  and  that,  as  the  policy  did 
not  locate  the  stacks,  it  would  cover  his  grain  stacked  anywhere  upon  premises 
owned  by  him  in  the  town  of  Chester,  whether  he  owned  the  premises  when  the 
policy  was  issued  or  not ,  and,  perhaps,  under  the  rule  that  in  cases  where  there 
is  ambiguity  or  doubt  as  to  what  was  intended,  the  benefit  of  the  doubt  is  to  be 
given  to  the  assured,  the  doctrine  can  be  sustained.  Peterson  v.  Mississippi 
Valley  Ins.  Co.,  24  Iowa,  494.   See,  also,  Bverett  v.  Continental  Ins.  Co.,  21  Minn.  85. 

'Severance  v.  Continental  Ins.  Co.,  5  Biss.  (U.  S.)  156. 
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evidence  of  an  usage  among  the  owners  of  ship  yards,  in  New  York,  to 
keep  timber  upon  the  streets  in  the  vicinity  of  their  yards,  was  admis- 
sible.' In  all  cases  in  determining  whether  the  loss  is  within  the 
policy,  so  far  as  location  is  concerned,  the  nature  of  the  property,  the 
uses  to  which  it  is  devoted,  and  the  evident  intention  of  the  parties,  to 
be  gathered  from  the  language  used  in  connection  with  the  nature  of 
the  property  and  its  use,  is  to  control,  unless  the  locality  is  speciiically 
defined.  Thus,  in  a  Massachusetts  case,''  a  policy  was  issued  to  the 
plaintiff  upon  "  their  road  furniture,  consisting  of  locomotives,  cars, 
etc.,  on  the  line  of  their  road  and  in  actual  use."  Some  wharf  owners 
had  constructed  a  track  the  whole  length  of  the  wharf,  connecting  the 
Charlestown  Branch  Railroad  with  the  plaintiff's  road  for  the  purpose 
of  transporting  ice.  The  cars,  for  the  loss  of  which  this  action  was 
brought,  were  drawn  over  the  plaintiff's  road  and  the  Charlestown 
road,  and  left,  one  night,  at  the  extreme  end  of  the  track,  some  four 
hundred  and  forty  feet  from  the  Charlestown  road,  near  a  shed  used 
by  the  occupants  of  the  wharf  to  store  shavings  and  saw  dust.  A  fire 
originating  ia  this  shed  destroyed  the  cars,  and  the  insurers  insisted 
that  they  were  not  liable,  because  the  cars,  at  the  time  of  the  loss,  were 
not  upon  the  plaintiff's  road.  But  the  court  held  that,  if  the  plaintiffs 
had  adopted  this  track,  for  all  practical  purposes,  as  a  part  of  its  line, 
the  fact  that  the  track  was  owned  by  the  wharf  owners  would  not 
defeat  the  liability  of  the  insurers,  and  that  the  loss  of  the  cars  there, 
was  a  loss  within  the  policy. 

But,  in  a  case  where  the  policy  provided  that  "  all  the  property 
hereby  insured  is  on  premises  used  or  occupied  by  the  assured," '  it 
was  held  that  the  policy  could  not  be  construed  to  cover  the  property 
on  premises  occupied  by  the  plaintiff  at  the  time  of  the  loss,  but  which 
were  not  occupied  iy  it  at  the  time  when  the  policy  was  issued. 

A  policy  does  not  cover  property  unless  it  is  in  the  place  designated 
in  the  policy  at  the  time  of  loss,  and  this  rule  is  strictly  enforced  in 
favor  of  the  insurer,  and  its  entire  justice  is  apparent.  Thus,  the 
assured  in  his  application — which  was  made  a  part  of  the  policy — 
stated  that  the  property  was  in  the  building  in  the  rear  of  82  Eddy 
street,  used  as  a  furnace,  and,  in  point  of  fact,  the  property,  at  the  time 
of  the  loss,  was  in  a  store-house  which  could  not  be  properly  described 
as  in  the  rear  of  82  Eddy  street,  but  in  the  rear  of  82  and  84  of  that 


'  Webh  V.  Nat.  Ins.  Co.,  2  Sandf.  (N.  Y.)  397. 

'Fitchburgh  R.  R.  Co.  v.  Charlestown,  etc.,  Ins.  Co.,  1  Gray  (Mass.)  64. 

'Providence,  etc.,  R.  R.  Co.  v.  Yonkers  F.  Ins.  Co.,  10  R.  I.  74. 
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street.  Under  this  state  of  facts,  the  court  held  that  the  insurers 
were  not  liable  for  the  loss.'  If  property  is  insured  as  being  in  a  cer- 
tain building,  the  policy  only  covers  the  goods  in  that  building,  and  if 
the  building  is  torn  down,  and  a  new  one  erected  in  its  place,  the 
policy  does  not,  in  the  absence  of  the  consent  of  the  insurer  to  the 
change,  attach  to  the  goods  in  the  new  building.  Place  and  location 
is  of  the  essence  of  the  risk,  and  the  insurers  cannot  be  deprived  of  the 
privilege  of  judging  for  themselves  how  and  where  they  will  take  risks. 
Thus,  in  a  Pennsylvania  case '  a  firm  took  out  a  policy  upon  merchan- 
dise "  contained  in  a  new  frame  barn,  wagon  and  wareroom,"  situated 
on  an  alley  and  occupied  for  a  warehouse,  and  subsequently  assigned 
their  interest  in  the  policy  and  property  insured.  Their  assignees 
erected  a  brick  addition  to  their  store-room  upon  the  front  of  the  lot, 
on  the  rear  of  which  the  frame  barn  was  erected,  extending  it  back  to 
the  alley,  and  requiring  a  removal  of  part  of  the  barn.  A  loss  having 
occurred,  the  court  held  that  no  recovery  could  be  had  for  goods  lost 
in  the  brick  addition,  and  if  at  all,  only  for  those  in  the  remnant  of 
the  frame  barn  and  wareroom  as  originally  erected  and  insured,  and  that 
the  fact  that  the  plaintiffs  took  out  and  had  paid  for  a  carpenter's 
risk,  which  purported  to  be,  as  appeared  by  indorsement  by  the 
insurer  upon  the  policy  "  for  additional  risk  in  extending  store-room," 
could  not  be  construed  as  a  consent  to  the  change,  or  as  a  consent  to 
cover  the  goods  in  the  new  building.  "  It  is  quite  extraordinary," 
said  Strong,  J.,  "that  under  a  policy  of  insurance  upon  merchandise 
in  a  building  particularly  described,  a  recovery  has  been  permitted 
for  a  loss  in  another  building  erected  in  part  upon  the  site  of  the  one 
in  which  the  goods  were  insured." 

Where  goods  are  described  as  being  "  contained  in "  a  certain 
building,  the  words  describing  the  location  are  treated  as  the  state- 
ment of  a  fact  relating  to  the  risk,'  and  as  amounting  to  a  stipulation 
that  they  shall  remain  there.*  But  in  a  case  recently  decided  in  the 
Supreme  Court  of  Iowa  this  is  made  to  depend  upon  the  nature  and 
uses  of  the  property.''    Thus,  in  that  case,  a  policy  was  issued  upon 

'■Eddy  St.  Fowndry  v.  Camden,  etc.,  Ins.  Co.,  1  Cliff.  (U.  S.)  300;  see  also 
Providence,  etc.,  R.  R.  Co.  v.  Tankers  Ins.  Co.,  10  R.  I.  74;  lAehenstein  v.  JEtTia 
Ins.  Co.,  45  111.  303;  Boynton  v.  Clinton,  etc.,  Ins.  Co.,  16  Barb.  (N.  Y.)  254; 
Lycoming  Ins.  Co.  v.  Updegroff,  40  Penn.  St.  311. 

'  Lycmning  Ins.  Co.  v.  Updegraff,  40  Penn.  St.  311 ;  4  Bennett's  P.  I.  C.  565. 
=  IVa!l  v.  Ba.st  River  Ins.  Co.,  7  N.  Y.  370. 

*  Houghton  v.  Manuf.  F.  I-ns.  Co.,  8  Met.  (Mass.)  254;  Boynton  v.  Clinton,  etc.,' 
Ins.  Co.,  16  Barb.  (N.  Y.)  254. 
'McCluer  v.  T?ie  GHrard  F.  &  M.  Ins.  Co.,  48  Iowa,  349. 
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"  a  phaeton  "  "  contained  in  a  frame  barn."  It  was  burned  while  in  a 
carriagemaker's  shop  for  repairs.  The  court  held  that  it  was  a  loss 
within  the  policy,  holding  that  from  the  very  nature  of  the  property 
and  the  uses  to  which  it  was  demoted,  location  was  not  of  the  essence 
of  the  risk,  and,  taken  in  connection  with  the  nature  and  uses  of  the 
property  insured,  amounted  only  to  a  warranty  that  the  phaion  would 
be  contained  in  the  barn  and  would  remain  there  except  when  absent  for 
te^nporary  purposes.  "  In  the  case  at  bar,"  said  Adams,  J.,  "  there  is 
nothing  to  indicate  that  it  was  the  intention  to  insure  the  contents  of 
the  barn  as  such.  Each  policy  must  be  construed  according  to  the  inten- 
tion of  the  parties  as  manifested  by  all  its  tei'ms.  We  are  of  the  opinion, 
therefore,  that  while  the  words,  '  contained  in  a  barn,'  describing  it, 
are  words  relating  to  the  risk  and  constitute  a  warranty  that  the  car- 
riage would  continue  to  be  contained  in  the  barn,  they  mean  only  that 
the  barn  described  was  their  place  of  deposit -when  not  absent  therefrom  for 
temporary  purposes  incident  to  the  ordinary  uses  and  enjoyment  of  the 
property."  But  the  doctrine  of  this  case  is  believed  to  be  at  variance 
with  a  long  line  of  authorities,  and  to  extend  the  effect  of  a  policy  by 
implication  to  an  unwarranted  length.  It  converts  an  ordinary  policy  into 
a  floating  contract,  and  that,  too,  in  defiance  of  the  language  of  the  contract 
and  the  ordinary  rules  of  construction.  Upon  the  principle  upon  which 
this  case  proceeded,  a  policy  upon  "  a  horse  kept  in  a  brick  stable  in 
the  rear  of  his  dwelling"  would  cover  the  horse  in  any  stable  in  which 
he  might  be  placed  during  the  life  of  the  policy.  A  policy  upon 
machinery  "  in  the  frame  woolen  mill,  etc.,"  if  removed  to  another 
building,  because  the  building  in  which  it  was  then  used  had  become 
unfit  for  its  use  th&re,  would  still  be  covered.  The  doctrine  is  forced, 
inconsistent  with  principle,  and  wholly  unsustained  by  authority,  and 
courts  will  be  slow  to  abandon  the  time-honored  doctrine  previously 
expressed,  that  location  is  of  the  essence  of  the  risk,  and,  in  the  absence 
of  words  covering  the  property,  by  fair  construction.  Outside  of  the 
locality  designated,  must  be  treated  as  only  covering  it  when  at  the 
place  named.  It  is  true  that  it  was  in  the  contemplation  of  the  parties 
that  the  phaeton  would  not  be  kept  constantly  in  the  barn  daring  the 
entire  life  of  the  risk,  but  it  is  equally  clear  from  the  words  of  limita- 
tion used,  "  contained  in,"  that  the  insurer  intended  to  take  only  the 
risk  of  the  destruction  of  the  phaeton  when  in  the  identical  barn  in 
which  it  was  described  as  being  when  the  risk  was  taken.  No  special 
or  general  usage  was  shown,  peculiar  to  such  risks,  bringing  it  within 
the  rule  of  Younger  v.  Royal  Exchange  Assurance  Co.,  referred  to  in 
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another  section.  The  language  of  the  policy  is  specific  and  susceptible 
of  but  one  interpretation.  It  is  equivalent  to  an  agreement  that,  during 
the  life  of  the  policy  the  insurer  will  indemnify  the  assured  against  the 
destruction  by  fire,  of  the  phaston,  in  the  barn  described,  but  not.  e  se- 
where.  The  court  say  that  the  words  "  contained  in,"  amount  to  a 
warranty  that  the  phaeton  shall  be  kept  in  the  barn  except  '  when 
absent  for  temporary  purposes."  Under  this  ruling,  if  the  assured 
employed  the  phaeton  for  the  entire  year  in  making  a  journey  through 
the  country,  it  being  a  purpose  for  which  such  vehicles  are  employed, 
the  insure  would  be  liable  for  its  destruction  by  fire,  in  any  liarn  or 
other  building  in  which  it  might  be  placed,  during  the  temporary  rests 
made  by  the  assured  in  his  journey,  without  any  reference  to  the  dif- 
ference in  hazard  that  might  thus  exist.  We  are  inclined  to  the  opin- 
ion that  there  is  neither  reason  or  authority  for  saying,  in  view  of  the 
words  of  limitation  used,  that  the  parties  contemplated  any  other  risk 
to  the  property  than  such  as  it  was  subjected  to  in  the  place  described.' 
The  language  of  the  policy  must  first  be  regarded,  and  if  it  defi- 
nitely fixes  the  location  of  the  risk,  the  policy  does  not  attach  if  the 
property  is  destroyed  outside  the  locality  designated.  As  when  the 
property  is  described  as  being  "  upon  premises  occupied  by  the 
assured,"  the  policy  relates  to  premises  occupied  by  the  assured  at  the 
issuance  of  the  policy,  and  not  to  any  premises  which  may  subsequently 
be  occupied  by  the  assured  during  the  life  of  the  policy."  The  rule  is, 
that  the  language  of  the  policy  is  first  to  be  looked  to,  and  if,  by  the 
well  settled  rule  of  construction,  the  intention  of  the  parties  is  not 
clear,  then  extrinsic  evidence  may  be  resorted  to  ;'  but  if  the  language 
is  plain  and  unambiguous,  it  must  control,  and  extrinsic  evidence  is 
not  admissible  to  control  its  construction.* 

Permission  to  remove  goods,  efibct  of. 

Sec.  48.  The  fact  that  permission  to  remove  goods  has  been  given, 
will  not  relieve  the  company  from  liability  for  a  loss  occurring,  even 
though  the  goods  are  not  removed.  Permission  to  remove,  does  not  obli- 
gate the  assured  to  remove  them,  but  leaves  it  optional  with  him  to  do 


Contra  and  holding-  a  doctrine  as  stated  in  the  text,  see  AnTMpolis  S.  R  Co 
V.  Bait.  Ins.  Co.,  32  Md.  37;  Providence,  etc.,  R.  R.  Co.  v.  Tounq,  10  R  I  74; 
Lewis  \.  Springfield  F.  &  M.  Ins.  Co.,  10  Gray  (Mass.)  159  ;  Lycoming  Ins.  Co.  v. 
Updegraff,  40  Penn.  St.  311 ;  Boyntm  v.  Clinton,  etc.,  Ins.  Co.,  16  Barb  CN  Y  ) 
258 ;  Hartford  Fire  Ins.  Co.  v.  Farrish,  73  III.  176. 

'Providence,  etc.,  R.  R.  Co.  v.  Yonkers  F.  Ins.  Co.,  10  R.  I.  74. 

'Savage  v.  Howard  Ins.  Co.,  44  How.  Pr.  (N.  T.)  4 

*  Hough  V.  People's  Ins.  Co.,  82  Md.  398 
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so.'  "Where,  however,  such  permission  has  been  given  and  the  removal 
lias  been  effected  to  such  an  extent  that  property  enough  has  been 
I-  -uioved  to  exceed  the  value  of  the  insurance,  the  policy  will  not  covei- 
a  loss  at  the  original  location,  because  the  parties  will  not  be  presumed 
to  have  contemplated  but  one  risk.'  The  property  may  be  removed 
from  the  premises  to  avoid  the  peril  insured  against,  when  the  danger 
is  such  that  a  man  of  ordinary  prudence  would  not  permit  them  to 
remain,  and  the  insurer  is  answerable,  under  the  policy,  for  the 
damages  sustained  thereby.'  Particularly  is  this  the  case  when  the 
policy  provides  that  the  assured  shall  labor  for  their  protection.*  A 
removal  made  without  permission,  except  as  previously  stated,  avoids 
the  policy.' 

Misdescript'on,  effect  of. 

Sec.  49.  In  order  to  render  the  policy  invalid,  upon  the  ground 
of  misdescription,  it  must  be  so  radically  defective,  that  of  and  by 
itself  it  cannot  be  applied  to  the  subject-matter  to  which  the  assured 
intended  that  it  should  apply.  If,  by  any  reasonable  construction,  or 
the  aid  of  such  proof  of  extraneous  matter,  as  is  permitted  by  the  rules 
of  evidence,  it  can  be  applied  to  the  subject-matter  actually  intended, 
it  will  be  so  applied.  The  maxim,  "  certum  est  quod,  certum  reddi 
potest,"  comes  in  aid  of  the  assured,  whenever  there  is  enough  in  the 
policy  itself,  to  enable  the  courts  to  apply  it.  Therefore,  where  the 
description  is  simply  defective,  and  not  totally  wrong,  the  policy  is  not 
inoperative ;  but  if  it  is  totally  defective,  and  there  is  not  enough  in 
the  description,  so  that  it  can  be  certainly  applied,  the  policy  is  inop- 
erative.'    A  mere  erroneous  description,  does  not  prevent  the  policy 

'In  Kwizee  v.  A-merican  Ex.  Ins.  Co.,  41  N.  T.  412,  the  plaintiff,  the  holder 
of  a  policy  of  fire  insurance,  upon  his  goods  in  a  certain  store,  being  desirous  of 
removing  the  goods  to  another  store,  and  of  having  the  policy  cover  the  goods 
when  so  removed,  applies  to  the  defendant,  the  insurance  company,  by  whom 
the  policy  was  issued,  "  to  have  it  transferred  to  cover  the  goods  in  the  new  build- 
ing," stating  that  the  goods  were  to  be  moved  that  day,  and  the  company  accord- 
ingly, by  their  secretary,  indorsed  on  the  policy  and  signed  a  memorandum, 
that  it  was  "  transferred  to  cover  similar  property  "  in  the  new  building.  It  was 
held,  a  fire  having  the  next  day  desti'oyed  the  goods  before  their  removal,  that 
the  defendants  were  still  liable  for  the  loss. 

'McClv/re  v.  Lancashire  Ins.  Co.,  9  Ir.  Jurist  (N.  S.)  63. 

'Haltzman  v.  Franklin  Mre  Ins.  Co.,  4  Cr.  (U.  S.  C.  C.)  205 ;  Case  v.  Hartford 
Fire  Ins.  Co.,  13  HI.  670. 

*  Tollman  v.  Home,  etc.,  Ins.  Co.,  16  La.  An.  426 ;  Peoria  M.  &  F.  Ins.  Co.  v. 
Wilson,  5  Minn.  53. 

*8imonton  v.  Liv.,  Lon.  &  Globe  Ins.  Co.,  51  Ga.  76;  Groghan  v.  JJnderr- 
vmters'  Agency,  53  id.  109. 

"  Bryce  v.  Lorrillard  Ins.  Co.,  55  N.  Y.  240 ;  lonides  v.  Pacific  Fire  Ins.  Co.,  L. 
R.  6  Q.  B.  674  ;  Everett  v.  Ins.  Co.,  ante. 
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from  attaching,  if  there  is  enough  to  point,  with  reasonable  certainty, 
to  the  subject-matter  intended  to  be  covered.  The  maxim,  falsa 
demonstratio  non  meet,  applies  in  such  cases,  as  well  as  to  other  written 
instruments,  and  the  description,  so  far  as  it  is  false,  is  rejected,  and 
applies  to  no  subject  at  all,  and,  so  far  as  it  is  true,  is  applied  to  carry- 
out  and  eflfectuate  the  real  purpose  and  intention  of  the  parties." 


>  In  Heath  v.  Franklin  Ins.  Co.,  1  Cush.  (Mass.)  257,  the  poUcy  covered  a  build- 
ing "  on  the  cornel-  of  Charles  sti-eet  and  Western  avenue.     A  cabinet-maker' .^ 
shop  is  in  the  building."    In  point  of  fact,  there  was  no  cabinet-shop  there,  and 
the  insurers  insisted  that  their  policy  did  not  cover  the  building-  destroyed, 
although  it  was  on  the  cornei-  of  the  streets  named.     In  passing  upon  this  ques- 
tion, Dbwbt,  J.,  said :  "  In  the  policy  itself  and  on  the  face  of  it,  thei-e  is  nothing 
to  create  any  ambiguity,  as  to  the  description  of  the  building.     But,  upon 
proof  of  the  circumstances,  and  the  actual  state  of  things  in  reference  to  the  two 
buildings,  the  ambiguity  arises.     The  plaintiff,  however,  insists  that,  upon  the 
proper  reading  of  the  description  in  the  policy,  it  may  well  be  taken  to  apply  to 
the  westera  building  ;  and  this  would  very  clearly  be  so  if  the  words,  '  situate  at 
the  corner  of  Charles  street  and  the  Western  avenue,'  are  to  be  taken  as  referring 
to  the  '  adjoining  building,'  and  not  to  the  building  insured.     But  this,  we  think, 
cannot  be  maintained.     The  case  does  not  seem  to  be  one  in  which  any  grammati- 
cal rule,  referring  the  words  'situate,'  etc.,  to  be  the  next  antecedent,  can  prop- 
erly be  applied.     Such  a  rule  is  not  one  of  general  application,  especially  to  cases 
like  the  present,  where  the  words  are  used  in  a  continuous  description  of  various 
distinct  and  independent  circumstances,  applicable  to  the  building  insured,  and 
which,  from  their  very  nature,  are  distinct  and  independent  descriptions.     The 
object  of  each  and  all  these  different  descriptions  is  to  set  foi-th  fully  all  the 
essential  circumstances  relating  to  the  property  insured.     Among  these  circum- 
stances the  most  prominent  is  the  location  of  the  building  to  be  insured.     We 
might  well  expect,  as  a  part  of  the  description  contained  in  the  policy,  a  state- 
ment of  the  location  of  the  particular  building  which  was  the  subject  of  it ;  and 
it  is  much  more  natural  and  probable  that  the  location  of  the  building  to  be 
insui-ed  should  be  given,  than  the  location  of  a  building  not  insured,  and  which 
was  only  introduced  incidentally  to  disclose  the  manner  of  the  connection  of  the 
building  insured  with  an  adjacent  building.     We  cannot  doubt  that  a  proper 
reading  of  the  policy  requires  that  the  words  '  situate  at  the  corner  of  Charles 
street  and  the  Western  avenue  '  should  be  applied  to  the  building  insured,  rather 
than  to  the  adjoining  building.     Having  settled  this  point,  we  are  then  to  look  at 
the  whole  desciiption,  and  see  whether  it  can,  upon  any  sound  principle,  apply 
to  the  western  building.     And  in  reference  to  this  inquiry  it  will  be  seen  that  the 
recital  in  the  policy,  as  we  have  just  held,  varies  from  the  description  which 
would  embrace  the  western  house,  in  the  most  material  particular,  namely,  the 
house  insured  is  described  as  situate  at  the  corner  of  Charles  street  and  the 
Western  avenue  ;  but  that  is  the  location  of  the  eastern  house,  and  not  the  west- 
em.     That  part  of  the  description,  therefore,  being  inappropi-iate,  the  application 
of  the  policy  to  the  western  house  must  be  shown  by  other  parts  of  the  same 
description.     We  do  not  doubt  the  propriety  of  rejecting  a  particular  description, 
which  is  clearly  false,  in  order  to  give  effect  to  other  descriptive  words,  when 
such  words  are  sufficient  to  define  the  object  intended  to  be  described.     In  such 
a  case,  the  false  description  may  be  rejected  as  surplusage.     But  the  difficulty 
here  is,  that  we  are  called  upon  to  reject  that  particular  part  of  the  description 
which  is  the  most  leading.     Again,  if  we  reject  this  description,  we  have  no  other 
elements  of  description  sufficient  to  embrace  any  particular  house  as  within  the 
policy.     Striking  out  the  words,   '  situate  at  the  corner  of  Charles  street  and  the 
Western  avenue,'  we  have  no  locality  and  no  particular  house  insured.     The 
matter  stands  thus  as  to  the  western  house.     Rejecting  this  particular  in  the 
description  as  false,  and  giving  full  force  and  effect  to  all  the  other  parts  of  it, 
the  description  is  then  so  substantially  defective  that  it  cannot  be  held  to  apply 
to  the  particular  house  which  the  plaintiff  insists  was  insured.     This  view  of  the 
case  precludes  the  plaintiff  from  recovering  damages  for  any  loss  which  he  may 
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This  must  be  understood,  however,  as  only  applying  to  cases  when, 
after  rejecting  the  false  description,  there  is  enough  left  of  that  which 
is  true,  to  describe  the  property,  intended  to  be  covered,  with  reason- 
able certainty.'  The  ap,  lication  of  this  rule  is  well  illustrated  in  a 
New  York  case,"  in  which  the  testator  devised  to  his  wife,  during  her 
life,  "  the  farm  which  I  now  occupy,"  and  it  was  claimed  that  he 
intended  to  devise  the  whole  of  his  real  estate,  which  included  a  farm 
of  about  90  acres,  at  that  time  in  the  occupancy  of  a  tenant,  and  that 
he  gave  such  instructions  to  the  attorney  who  drew  the  will ;  and  the 
plaintiff  offered  to  show  these  facts,  but  the  court  held  that  the  evi- 
dence was  inadmissible,  because  there  was  no  latent  ambiguity,  but  a 
mistake  merely,  which  could  not  be  corrected  by  evidence  outside  the 
instrument  itself.  In  the  English  case,'  last  referred  to,  the  testator 
devised  to  the  defendant,  "  all  those  two  cottages  or  tenements,  the  one 
occupied  by  my  son,  John  Hubbard,  the  other  occupied  by  my  grand- 
daughter." The  building  which  the  defendant  claimed  passed  to  him, 
under  the  will,  was  divided  into  four  parts  or  tenements,  having  no 
communication  with  each  other ;  one  tenement,  in  which  was  occupied 
by  John  Hubbard,  and  another  by  the  testator's  grandaughter,  one  by 

have  sustained  in  the  destruction  of  the  western  house  by  fire.  It  was  suggested, 
that  the  policy  might  be  construed  to  embrace  the  whole  block,  that  is  to  say,  the 
two  buildings,  and  thus  avoid  the  difficulty  in  the  variance  of  the  description  as 
to  situation.  But  we  think  that  this  cannot  have  been  the  true  intention  of  the 
policy,  the  description  clearly  referring  to  one  building,  and  that  a  building  '  con- 
nected by  doors  with  the  adjoining  building.'  The  next  inquiry  is,  whether  this 
policy  must  totally  fail  for  uncertainty  in  the  description,  or  whether  it  may  be 
held  to  attach  to  the  eastern  building,  which,  it  was  in  evidence,  had  sustained 
some  small  damage  by  fire.  The  fact  that  the  pai'ties  intended  to  cause  a  policy 
to  be  made  as  to  one  of  these  two  buildings  will  hardly  be  doubted ;  and,  having 
decided  that  the  western  house  was  not  covered  by  the  policy,  it  might  seem  to 
result  as  a  matter  of  coui'se  that  the  policy  attached  to  the  eastern  house.  But 
such  is  not  necessarily  the  consequence,  as  the  description  may  be  equally  uncer- 
tain as  to  both.  In  sach  case,  the  policy  must  wholly  fail.  But  the  fact  that  the 
policy  was  intended  for  the  one  house  or  the  other  may  have  some  influence  ;  and 
if  there  be  not  only  a  preponderance  of  evidence  resulting  from  the  description 
and  the  actual  state  of  things,  in  favor  of  one  building  rather  than  the  other,  but 
sufficient  emdence  after  rejecting  the  false  description  to  identify  the  particular 
building,  we  may  well  conclude  that  such  building  is  covered  by  the  policy,  and 
was  desigfned  to  be  so  by  the  parties.  In  looking  at  the  policy,  we  find  all  the 
leading  descriptions,  and  particularly  that  of  location,  to  be  directly  applicable. 
The  only  description  that  is  inapplicable  and  which  appears  by  the  evidence  not 
to  be  true,  is  the  recital,  '  a  cabinet-maker's  shop  is  in  the  building.'  *  *  * 
The  rules  of  law  fully  authorize  the  rejection  of  any  false  description,  if  what 
remains  be  sufficient  to  clearly  designate  the  object  intended  to  be  described. 
*  *  *  ■\V'e  are  of  the  opinion  that  the  recital,  '  a  cabinet-maker's  shop  is  in  the 
building,'  may  be  rejected  as  erroneous,  and  that  the  policy  will  then  attach  to 
the  eastern  building." 

'Patteson,  J.,  in  Hubbard  v.  Hubbard,  15  Q.  B.  241. 

^  Jackson  V.  Sill,  11  John.  (N.  Y.)  201. 

•  Hubbard  v.  HtMard,  ante. 
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the  defendant;  and  the  other  by  another  tenant.  The  defendant 
claimed  that  the  testator  intended  to  devise  to  him  the  whole  building, 
and  offered  to  show  that  such  was  the  intention  of  the  testator,  but 
the  court  rejected  the  evidence.  "Can  the  legal  maxim,"  said  Wisht- 
MAN,  J.,  "  that  a  false  demonstration  does  not  prejudice,  apply  to  this 
case  ?  I  think  not.  The  maxim  applies  only  to  cases  in  which  the  false 
demonstration  is  superadded  to  that  which  was  sufficiently  certain  before. 
In  the  present  case,  if  the  demonstration  said  to  be  false,  were  rejected, 
the  terms  of  the  devise  would  be :  'I  do  hereby  give  to . my  son, 
David  Hubbard,  two  cottages,  etc.,'  leaving  it  uncertain,  which  or 
where."  Thus,  it  will  be  seen,  that  in  all  cases  where,  after  rejecting 
all  the  description  that  is  false,  if  there  is  not  enough  left  that  is  true, 
to  point,  with  reasonable  certainty,  to  the  premises  inte.  ded  to  be 
covered  by  the  policy,  the  policy  is  inoperative,  and  the  error  caimot 
be  corrected  by  parol  evidence,  either  in  an  action  upon  the  policy,  or 
to  reform  it.' 

Location  of  goods.    When  within  description. 

Sec.  50.  Goods  insured  as  being  in  a  certain  building,  are  covered, 
although  at  the  time  of  the  loss  they  are  in  a  part  of  the  building  not 
occupied  by  the  assured  when  the  policy  was  made.  Thus,  a  policy 
was  issued  upon  "  goods  contained  in  a  third  story  of  building  18  and 
19  Harvard  Place,  Boston.  To  be  void,  if  said  pl-operty  shall  be 
moved  without  necessity."  Prior  to  the  loss,  the  goods  were  removed 
into  other  rooms  in  the  same  story  of  the  building,  where  they  were 
destroyed  by  fire.     It  was  held  they  were  covered  by  the  policy."   But 


'Bryce  v.  Lorrillard  Ins.  Co.  ante.  In  lonides  v.  JPacifie  Mre  Ins.  Co.,  ante, 
the  plaintiff's  clerk  applied  for  insurance  upon  hides  on  board  the  Socrates.  Five 
ships  were  named  in  the  reg-ister,  one  name  immediately  following  the  other,  and 
the  first  Socrates  and  the  other  Soorate  The  manager  asked  the  clerk  which  ship 
he  meant,  and  he  replied,  "  the  Socrates."  The  hides  were  really  shipped  on  the 
Socrate,  and  were  lost,  and  it  was  held  that  they  were  not  covered  by  the  policy. 
In  Aijwnoan  Central  Ins.  Co.  v.  McLanathan,  H  Kansas,  533,  the  plaintiff  took 
out  a  policy  for  |2,000  on  his  two-story  frame  dwelling,  occupied  by  him,  situate 
on  southwest  corner  of  Second  and  Vine  streets,  Leavenworth,  Kansas,  and  |300 
on  frame  barn  in  rear  of  same.  The  agent  of  insurer  knew  the  premises  for 
which  insured  sought  insurance  ;  that  they  were  situated  on  the  southwest  corner 
of  Elm  and  Second  streets,  and  that  neither  party  intended  to  cover  property  on 
the  corner  of  Vine  and  Second  streets.  Held,  not  a  case  of  an  entire  misdescrip- 
tion, for  msured  did  not  occupy  the  buildings  on  the  corner  of  Second  and  Vine 
streets,  and  therefore  it  was  unnecessary  to  have  the  instrument  reformed,  because, 
if  either  from  the  face  of  the  instrument  or  from  extrinsic  facts,  the  ti-ue  and  the 
false  description  could  be  made  to  appear,  that  which  was  false  must  be  rejected 
.(citing  1  Greenl.  Ev.  sec.  301).  Held,  also,  no  repugnance  appeared  on  the  face 
ot  the  instrument.  Applying  it  to  the  subject  insured,  the  true  and  the  false 
descnption  appeared,  and  that  which  was  false  must  be  rejected. 

'  West  V.  Old  Colony  Ins.  Co.,  9  Allen  (Mass.)  316. 
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where  goods  are  insured  is  being  "  in  the  store  part  of  the  building,"  if 
removed  to  another  part  of  the  building,  they  cease  to  be  covered.' 

When  change  of  locality  does  not  defeat  polioy. 

Sec.  51.  Where  a  policy  covers  goods  in  a  certain  building,  or  upon 
the  floor  of  a  certain  building,  or  at  a  certain  number  of  a  certain 
street,  it  covers  them  anywhere  in  the  building,  or  upon  the  floor,  or 
at  the  number  designated,  although  they  are  not  kept  in  the  same  part 
of  the  building,  or  in  the  same  room  or  rooms  upon  the  floor,  in  which 
they  were  kept  when  the  policy  issued,  and  that,  even  though  the 
policy  provides  that  it  shall  be  void  if  the  goods  are  removed  to  any  other 
place  without  necessity.'  But  where  the  policy  specifically  designates 
the  locality  of  the  property,  it  is  not  covered  by  the  policy,  if  moved 
away  from  such  locality ;  as  if  insured  as  being  in  a  certain  building, 
if  moved  into  another  adjoining,'  or  if  upon  a  certain  floor  if  moved 
to  another."  But  if  the  property  still  remains  where  it  comes  within 
the  general  application  of  the  terms  employed,  it  is  covered  by  the 
policy,  although  not  where  it  was  when  the  policy  issued.'  Thus,  in 
a  recent  case  in  Massachusetts, °  it  was  held  that  a  policy  upon  goods 
described  as  being  in  a  certain  building,  covered  the  goods  in  any 
part  of  ths  building,  although  at  the  time  when  the  policy  issued  the 
goods  were  all  in  one  store  in  the  building,  and  a  plan  referred  to 
in  the  policy  shew  that  the  building  was  divided  into  several  stores. 
But  in  this  case  it  was  evident  that  the  plan  was  referred  to,  not  to 
locate  the  place  in  the  building  where  the  goods  were  kept,  but  merely 
to  show  the  relative  situation  of  the  building  itself.     If  the  purpose 

'■Boynton  v.  Clinton,  etc.,  Ins.  Co.,  16  Barb.  (N.  Y.)  254.  The  Baltimore  Fire 
Insurance  Co.  issued  a  policy  of  insurance  to  a  railway  company,  insuring-  "  two 
Murphy  &  Allison  passenger  cars,  contained  in  car  house  No.  1,  and  engine  J.  H. 
Nicholson,  contained  in  engine  house  No.  2."  One  of  the  cars  and  the  engine, 
described  in  the  policy,  having  been  subsequently  damaged  by  fire  while  making 
a  regular  tiip  on  the  line  of  the  railway,  iu  an  action  on  the  policy,  held  that  the 
words  "  contained  in  "  were  designed  to  restrict  the  risk  to  the  property,  while 
actually  inside  of  the  car  and  engine-houses,  specified  in  the  policy ;  and  that  the 
railway  company  could  not  recover  for  the  loss.  The  Annapolis,  etc.,  R.  R.  Co. 
V.  Battinwre  Fire  Ins.  Co.  112. 

'  West  V.  Old  Colony  Ins.  Co.,  9  Allen  (Mass.)  316. 

'In  Moadinger  v.  Mechanics'  F.  Ins.  Co.,  2  Hall  (N.  Y.)  496  ;  1  Bennett's  P.  I. 
C.  285,  the  plaintiff  had  a  policy  upon  his  stock  in  trade  as  a  baker  in  a  "  frame 
dwelling-house  and  bake-house,  front  and  rear."  He  had  a  quantity  0^  flour 
stored  for  use  in  his  bakei^r,  in  a  shed  leading  from  the  bake-house  to  the  dwell- 
ing.   It  was  held  that  this  was  not  covered  by  the  policy. 

*Storer  v.  Elliott  Ins.  Co.,  45  Me.  175.  i 

'  West  V.  Old  Colony  Itis.  Co.,  ante. 

'Fair  v.  Manhattan  Ins.  Co.,  112  Mass.  320. 
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had  been  to  designate  the  precise  location  of  the  goods  insured,  the 
rule  would  have  been  otherwise. 

A  policy  upon  property  described  only  "as  property  in"  a  certain 
building,  will  not  cover  property  specified  in  the  policy  as  not  insura- 
ble, unless  by  special  agreement ;'  but  a  policy  issued  to  a  railroad 
company  upon  "  any  property  upon  which  they  may  be  liable,  in 
freight,  buildings  or  yards"  of  the  corporation,  covers  merchandise 
belonging  to  other  parties  for  which  the  corporation  is  liable  as  common 
carriers,  even  though  other  common  carriers  are,  by  contract,  liable  to 
indemnify  the  corporation  against  all  loss  upon  the  property." 

Property  not  tielonging  to  the  class  insured. 

Sec.  52.  In  an  English  case,"  the  plaintiff  insured  his  "  stock  in 
trade,  household  furniture,  linen,  wearing  apparel  and  plate."  He 
was  not  a  linen  draper,  but  followed  the  business  of  a  coach  plater 
and  cow  keeper.  A  fire  occurred  during  the  life  of  the  policy,  and  a 
large  quantity  of  linen  drapery  goods  which  he  had  just  previously  to 
the  fire,  but  after  the  policy  was  made,  purchased  "  on  Speculation," 
were  burned.  He  claimed  to  recover  under  the  policy,  for  the  loss  of 
these  linen  goods,  but  the  court  held  that  they  were  not  covered  by 
the  policy.  "  I  am  clearly  of  the  opinion,"  said  Lord  Ellenborough, 
"  that  the  word  linen,  in  the  policy,  does  not  include  articles  of  this 
description.  Here  we  may  apply  noscitur  a  sociis.  The  preceding 
words  are  "household  furniture,"  and  the  latter  "wearing  apparel." 
The  linen  must  be  household  linen  or  apparel. 

Concealed  property  not  covered,  when  purpose  is  unlawful. 

Sec.  53.  So,  a  policy  upon  "stock,  wearing  apparel  and  kousehold  fur- 
niture in  a  grocery  store  and  dwelling-house "  does  not  cover  linen, 
sheets  and  shirts,  smuggled  into  the  country  for  clandestine  sale,  nor 
a  watch.*  In  this  case,  the  facts  were,  that  the  plaintiff  procured  a 
policy  upon  property  described  in  the  policy  as  stated,  supra.  The 
company  sent  their  surveyor  to  look  at  the  property  intended  to  be 
covered.  The  stock  was  very  small ;  there  was  but  little  furniture, 
and  that  was  of  a  cheap  kind ;  the  wearing  apparel  that  was  shown, 
was  of  the  poorest  kind.  No  irish  linen,  or  sheets,  or  shirts,  were 
shown  to  the  surveyor,  or  spoken  of.    The  store  was  a  grocery  in 


'  Com.  V.  Hide  &  Leafher  Ins.  Co.,  112  Mass.  136. 

'^  Com.  v.  Hide  &  Leafher  Insurance  Co.,  ante. 

'  WatcTiom  v.  Langford,  3  Camp.  422  ;  1  Bennett's  P.  I.  C.  91. 

*  Clary  v.  Protection  Ins.  Co.,  1  Ohio,  227 ;  1  Bennett's  P.  I.  C.  432. 
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which  it  was  usual  to  keep  liquors,  wooden  ware,  slops,  and  gross  arti 
cles  of  most  varieties.  Among  other  things,  compensation  was  claimed 
for  about  350  yards  of  irish  linen,  a  watch,  nineteen  pairs  of  fine  linen 
sheets,  thirty-eight  line  linen  shirts,  and  a  quantity  of  diaper,  which 
had  been  smuggled  into  the  country  from  Ireland.  These  articles  had 
never  been  used,  though  once  washed  because  soiled  in  the  passage. 
They  were  stowed  away  in  the  garret,  and  were  not  used  in  the  house 
or  kept  in  the  store  for  sale.  The  judge  charged  the  jury  that  "  such 
articles  of  linen  sheets  and  shirts  as  were  actually  laid  in  with  a  view 
to  the  use  of  the  family,  if  exhibited  at  the  preliminary  inspection, 
were  within  the  policy ;  so  were  such  as  had  been  laid  in  for  sale  or 
traffic  in  the  usual  way  in  the  store ;  but  such  as  were  concealed,  and 
intended  for  secret  sale,  or  for  other  use,  were  not  embraced  within  the 
policy,"  also  that  "  the  watch  is  of  the  description  of  articles  usually 
denominated  memorandum  articles,  and  is  not  included  in  the  policy," 
and  this  ruling  was  sustained  upon  appeal.' 

Property  of  same  class,  althongh  not  in  nse,  covered  by  policy,  vrhen. 

Sec.  54.  The  fact  that  property  insured,  is  not,  at  the  time  of  the 
loss,  in  actual  use,  does  not  defeat  the  policy  as  to  that,  if  it  is  intended 
for  the  uses  contemplated  by  the  policy.  Thus,  it  has  been  held  that  fur- 
niture stowed  away  in  the  garret,  because  there  was  no  room  for  it  in 
other  parts  of  the  house,  although  not  used  in  the  garret,  but  which 
was  intended  for  use  as  needed,  is  covered  by  a  policy  covering  house- 
hold furniture,'  and  the  same  rule  would  hold  in  reference  to  merchan- 
dise or  other  property.  The  test  is,  not  whether  the  property  is  in 
actual  use  for  the  purposes  contemplated,  at  the  time  of  the  loss,  but 
whether  it  was  bona  fide  intended  by  the  assured  to  be  so  used  as  necessity 
required,  and  was  really  a  part  of  the  class  described  in  the  policy,  in  view 
of  the  nature  of  the  property  insured,  and  the  uses  for  which  it  was 
intended. 

What  policy  covers  by  implication.    Stock  in  trade,  etc. 

Sec.  55.  "  All  goods  placed  or  to  be  placed  in  the  building  for  seven 
years,"  covers  all  goods  placed  there  before  the  date  of  the  policy,  as 
well  as  those  afterwards  placed  there.'  So  a  policy  on  a  mechanic's 
"  stock  in  trade  "  covers  all  the  fixtures,  tools,  etc.,  used  by  him,  in 
prosecuting  his  business.*     So  it  covers  all  articles  incident  to,  or  neces- 

•  Burgess  v.  Alliance  Ins.  Co.,  10  Allen  (Mass.)  221.  ij 

'  Clarke  v.  Fireman's  Ins.  Co.,  18  La.  431. 

'New  York  ffas-IAght  Co.  v.  Mechanics'  Fire  Ins.  Co.,  2  Hall  (N.  Y.  S.  C.)  108. 
*Moadinger  v.  Mechanics'  Fire  Ins.  Co.,  2  Hall  (N.  Y.)  490. 
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iarily  uaed  in  the  prosecution  of  the  business,^  and  such  a  policy  is  not 
confined  to  the  identical  articles  on  hand  when  the  policy  issued,  hut 
articles  of  the  same  class  on  hand  at  the  time  of  the  loss.^  A  policy  may 
also  be  extended  to  cover  goods  not  strictly  within  the  premises 
named,  if  a  usage  is  shown  to  exist  in  regard  to  contiguous  places  as 
within  the  description.  Thus,  on  "  stock  of  ship  timber  in  a  ship- 
yard," held  to  embrace  and  cover  timber  lying  on  the  sidewalks  near 
the  yard,  a  usage  being  shown  to  regard  the  street  as  a  part  of  the 
yard."  A  policy  on  a  "  steam  saw-mill  "  covers  not  merely  the  build- 
ing, but  also  all  the  fixtures  and  machinery  therein.* 

A  policy  can  only  be  construed  to  cover  property  naturally  embraced 
under  the  term  used,  or  such  property  as  usage  has  made  incident  to 
it  as  an  addition  to  the  ordinary  meaning  of  the  term.  Thus,  a  policy 
on  a  "  ship  on  the  stocks  "  does  not  embrace  timber  lying  in  the  vicinity 
in  the  yard,  although  prepared  for  and  intended  to  be  used  in  the  con- 
struction of  the  ship,  nor,  unless  attached. to  the  keel." 

A  policy  upon  an  unfinished  house  does  not  cover  timber  to  be  put 
into  it,  lying  in  another  adjoining  building,"  nor,  under  the  doctrine 
established  in  the  preceding  case,  would  such  timber  have  been  covered 
by  the  policy  if  it  had  been  piled  in  the  unfinished  building,  and  in 
no  wise  annexed  to  it.  Until  connected  with  the  building,  such  tim- 
ber remains  materials,  and  is,  in  no  sense,  any  part  of  the  building.' 

'Spmtley  v.  HaHford  Ins.  Co.,  1  Dil.  U.  S.  (C.  C.)  392 ;  JPhoenix  Fire  Ins.  Co- 
v.  liUvorite,  49  111.  259  ;  Lichenstein  v.  Baltic  F.  Ins.  Co.,  45  id.  301  ;  Crosby  v. 
Franklin  Ins.  Co.,  5  Gray  (Mass.)  540  ;  Sea/eey  v.  Central,  etc.,  Ins.  Co.,  Ill  Mass. 
540 ;  Moadinger  v.  Mechanic^  Ins.  Co.,  2  Hall  (N.  Y.)  490. 

'  OromUe  v.  Portsmouth  F.  Ins.  Co.,  26  N.  H.  889. 

»  Webb  V.  National  Fire  Ins.  Co.,  2  Sandf.  (N.  Y.)  447. 

*Bigler  v.  N.  Y.  Central  Ins.  Co.,  20  Barb.  (N.  Y.)  635. 

'Hoody.  MamhaUan  Ins.  Co.,  11  N.  Y.  532  ;  5  Penn.  183  ;  3  G.  &  J.  (Md.)468. 

'  BUmaJcer  V.  Franklin  Ins.  Co.,  5  Penn.  St.  183. 

'' In  Hood  V.  Manhattan  Ins.  Co.,  ante,  JoHifSoif,  J.,  said:  "The  inquiry  is,  at 
what  point  in  the  process  of  building  the  vessel,  will  such  timbers  cease  to  be 
materials  for  the  barque,  and  become  a  part  of  the  barque  1  The  answer,  I  think, 
IS,  When  they  have  entered  into  the  structure  which,  when  completed,  will  be  a 
barque.  This  construction  accords  with  the  ordinary  use  of  language  upon  such 
subieets.  If  a  man  had  entered  this  ship-yard  and  asked  to  be  shown  the  barque 
building  for  Howes,  Godfrey  &  Co.,  he  would  have  been  shown  the  structure  upon 
the  keel,  irrespective  of  how  far  the  work  had  progressed,  as  being  the  barque  ; 
anditwouldhaveoccuiTedtonoone  to  point  out  materials  not  annexed  to  the 
keel,  although  completely  prepared  for  that  use,  as  being  the  barque.  It  is  true 
that,  in  a  technical  sense,  neither  the  keel,  with  the  incomplete  structure  thereon, 
nor  any  ot  the  matenals  intended  for  the  vessel,  is  a  barque  ;  but  in  the  ordinary 
use  ot  language,  the  former  would  be  so  spoken  of,  and  the  others,  though  the 
work  on  themwas  all  done,  would  not.  It  is  in  this  ordinary  sense  that  the  lan- 
guage of  parties  is  to  be  interpreted.  I  do  not  think  it  necessary  to  place  any 
reliance  upon  the  words  'on  the  stocks  near  said  ship,'  nor  upon  the  expression  of 
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A  policy  on  "  fixtures  and  gas  metres,  belonging  to  and  rented  by 
the  company,  placed  or  to  be  placed  in  the  buildings,  stores  or  dwell- 

a  '  privilege  to  build  another  vessel  along  side  ; '  for  though  these  words  perhaps 
confirm  the  view  which  I  have  taken,  indicating  as  they  do  an  estimate  of  the 
amount  of  risk  with  i-eference  to  the  precise  locality  to  be  occupied  by  the  sub- 
ject insured,  yet  the  broader  ground  is  more  satisfactory,  that  the  language  used, 
in  its  ordinary  acceptation,  embraces  the  structure  which,  when  completed,  will 
be  the  barque,  and  does  not  embrace  materials  which  are  not  become  a  part  of  the 
structure,  by  being  fixed  to  or  in  it.     The  decision  below  is  objectionable  in 
another  aspect.     If  it  be  upheld,  it  follows  that  timber  so  far  completed  becomes 
thereupon  pai-t  of  the  vessel,  and  consequently  loses  its  character  of  '  materials,' 
and  could  not  be  insured  under  that  name.  ,  It  frequently  happens  that  one  man 
owns  the  keel  and  employs  another,  the  ship-builder,  to  furnish  materials  and 
finish  the  ship.     Such  materials,  though  completely  finished,  remain  the  property 
of  the  builder  until  they  actually  become  a  part  of  the  structure  of  the  ship. 
Johnson  v.  Hunt,  11  Wend.  135 ;  Merritt  v.  JoliTison,  7  John.  R.  473 ;  Andrews  v. 
Durant,  1  Kern.  35.     In  such  a  case,  upon  a  loss  by  fire,  the  ship-owner  could  not 
recover  upon  a  policy  on  the  '  ship  building,'  for  lack  of  interest ;  nor  the  ship- 
builder upon  a  policy  on  '  materials,'  because  the  property  has  lost  the  character 
•  of  '  materals,'  and  become  a  part  of  the  '  ship  building.'    This  consequence  must 
follow,  unless  com-ts  are  at  liberty  to  hold  property  to  be  properly  described  as 
'  materials '  and  not  as  '  pai-ts  of  a  ship,'  or  as  '  parts  of  a  ship '  and  not  as  '  mate- 
rials,' according  as  one  or  the  other  description  Is  necessary  to  give  indemnity  to 
the  assured.     The  construction  given  accords  with  the  law  regulating  the  change 
of  property  when  the  owner  and  builder  are  different  persons  ;  that  the  common 
use  of  language  is  in  harmony  with  it,  and  that  the  test  of  liability  is  simple  and 
easy  of  application,  recommend  as  fit  to  be  adopted.     The  case  of  Mason  v. 
Franklin  Fire  Ins.  Co.,  13  Gill  &  John.  468,  presents  substantially  the  same  ques- 
tion, and  was  decided  in  the  same  way  by  the  Court  of  Appeals  in  Maryland. 
mimaker  v.  Franklin  Ins.  Co.,  5  Barr,  183,  is  analogous,  and  was  decided  on  the 
same  principle  in  Pennsylvania.     The  plaintiff  should  have  been  nonsuited,  and 
the  judgment  must  be  revei-sed  and  a  new  trial  ordea-ed ;  costs  to  abide  the 
event."     Paekeh,  J.,  said :  "  Although  it  is  said  that  policies  of  insurance  are  to 
be  construed  liberally  for  the  insured  (1  Story's  R.  360 ;  2  Sumner's  R.  380  ;  5 
Cranch,  335),  yet,  where  the  words  are  not  ambiguous,  and  the  expression  of  the 
intent  of  the  pai-ties  is  full,  I  know  of  no  reason  why  they  should  be  excepted 
from  the  general  rules  of  law  applicable  to  the  construction  of  all  contracts.     In 
deciding,  therefore,  whether  the  property  in  question  is  covered  by  the  msurance, 
the  language  of  the  transfer  is  to  be  construed  in  its  usual  and  popular  sense, 
there  being  nothing  to  take  it  out  of  that  general  rule.     The  question  to  be  decided 
is  not,  whether  the  property  in  question  is  covered  by  the  first  or  the  second 
poUcy.     If  it  is  excluded  from  the  fii-st,  it  does  not  necessarily  follow  that  it  is 
included  in  the  second.     But  the  question  is  whether  it  is  within  the  first  policy, 
on  which  this  action  is  brought ;  that  is  to  say,  whether  the  462  sticks  of  timber 
bui-ned  were  apart  of  the  barque  then  building  for  Howes,  Godfrey  &  Co.     Ihe 
sticks  were  cut  and  ready  to  be  framed,  but  they  had  not  been  framed      They 
did  not  Constitute  frames.     They  not  only  had  never  been  annexed  to  the  barque, 
but  they  were  not  ready  to  become  a  part  of  it,  for  they  could  not  be  annexed  to 
the  barque  till  they  had  been  framed.     They  were  sticks  of  timber  cut  to  be,  used 
in  the  construction  of  the  barque,  but  had  never  been  so  used  in  tact.     Ihese 
sticks  were  scattered  about  the  ship-yard,  and  a  part  of  them  lay  on  the  opposite 
side  of  the  ship  in  which  the  fire  broke  out.     It  is  true,  the  proof  shows  that  these 
sticks,  being  cut  for  the  frame  of  the  barque,  were  useless  for  any  other  pur- 
pose.    But!  do  not  see  how  that  fact  tends  to  show  that  they  were  part  of  the 
barque.     It  only  shows  that  in  getting  them  ready  to  make  them  a  part  ot  the 
barque,  they  h^  been  rendered  unfit  for  any  other  use.     That  may  be  a  misfor- 
tune to  the  owners,  if  they  are  not  covered  by  the  ^'^I'fe'ine.itinsurance  on     um- 
ber and  building  materials,'  but  it  is  not  an  argument  tending  to  show  that  the^ 
were  part  of  the  barque.     If  it  were  necessary,  however,  to  the  decision  of  this 
r^e  to  decide  which  policy  covered  the  sticks  of  timberin  question,  I  should  have 
nthesitation  in  saying  that  they  continued  to  be  '  building  matenals    at  the  time 
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ings  of  subscribers,  for  seven  years,"  was  held  to  cover  all  fixtures  and 
metres  placed  after  the  policy  issued,  as  well  as  those  placed  b&fore, 
and  that  though  the  number  and  value  of  them  was  largely  increased, 
the  insurers  were  liable  for  a  loss  on  any,  to  the  extent  of  the  amount 
insured.' 

A  policy  on  "  merchandise,"  without  describing  it,  covers  all  arti- 
cles kept  for  sale,  including  books  and  stationery,  furniture,  and  all 
species  of  goods  in  which  the  assured  deals,  whether  incident  to  any 
particular  class  of  merchants  or  not.'' 

Where  a  policy  covers  "  the  stock  of  the  assured  or  held  hy  him  in 
trust"  it  will  cover  stock  intrusted  to  him  for  the  purposes  of  manufac- 
ture."   So  goods  helds  by  him  in  pawn.* 

The  profits  of  a  business  are  insurable,  but  in  order  to  be  covered 
by  a  policy  they  must  be  insured  qua  profits.' 

A  policy  issued  upon  different  classes  of  property,  and  divided  into 
several  sums  and  valuations ;  as,  "  $500  on  building,  $500  on  machinery, 

they  were  destroyed.  The  insured  party  seems  to  have  taken  a  similar  view  of 
this  question,  and  to  have  selected  appropriate  words,  when,  in  his  preliminai-y 
proofs,  he  called  the  property  '  timber  and  lumber,'  and  described  it  as  '  462 
pieces  of  timber  ready  to  be  put  into  the  frame  of  the  barque.'  The  property  to 
be  insui-ed  was  a  barque  on  the  stocks,  building,  that  is  to  say,  being  built  for 
Howes,  Godfrey  &  Co.  Now,  it  was  only  the  barque  on  the  stocks  which  was 
insured.  The  sticks  scattered  around  the  yard,  though  they  had  been  ready  to  be 
annexed,  were  not  on  the  stocks.  I  suppose  the  term  '  on  the  stocks '  is  descrip- 
tive of  the  whole  property  insured ;  and  that  it  would  do  violence  to  the  language 
of  the  contract  to  make  it  extend  to  property,  only  part  of  which  was  on  the 
stocks.  The  description  of  the  barque  as  being  near  the  ship,  and  the  privilege 
being  given  to  build  another  vessel  along  side  of  it,  shows  that  it  referred  to  what 
was  on  the  stocks  alone.  Such  language  was  not  applicable  to  property  scattered 
all  over  the  yard.  Any  other  rule  of  construction  than  that  I  have  adopted  would 
lead  to  great  uncertainty  and  confusion.  If  the  sticks  become  part  of  the  vessel 
before  being  actually  incorporated  in  it  by  annexation,  when  did  they  become  so ! 
At  what  point  did  they  cease  to  be  'building  materials'  and  become  '  a  barque?' 
When  the  timber  was  cut  in  the  forest  ?  It  may  have  been  so  selected  and  cut 
as  to  be  fit  for  no  other  vessel.  Or  was  it  when  the  sticks  were  brought  to  the 
yard  ?  or  when  the  work  was  commenced  on  them  to  fit  them  for  the  barque  1  or 
when  they  were  ready  to  be  framed?  or  when  they  were  framed  and  ready  to  be 
annexed  ?  If  all  this  would  make  the  sticks  a  barque,  which  I  deny,  it  is  one 
step  more  than  had  been  taken  in  this  case,  for  the  sticks  had  not  been  framed. 
It  is  apparent  that  as  soon  as  we  leave  the  safe  rule,  which  requii-es  actual  annex- 
ation, there  is  no  point  of  preparation  at  which  the  thing  changes  its  entire  char- 
acter. If  it  wer«  the  building  of  a  house  instead  of  a  ship,  none  of  the  materials 
furnished  would  lose  their  character  as  personal  property  and  become  part  of  the 
realty,  until  actually  annexed.  Ferard  on  Fix.  9,  note  a.  '  VU  eadem  ratio,  ibi 
idem  jus.'" 

'  iV.  T.  Gas  Light  Co.  v.  Mechanics'  F.  Ins.  Co.,  2  Hall  (N.  Y.)  108 ;  1  Bennett's 
F.  I.  C.  279. 

"•Siter  V.  Morris,  13  Penn.  St.  218. 

'  StiUwell  V.  Staples,  19  N.  Y.  401. 

'  Rafel  V.  Nashville,  etc.,  Ins.  Co.,  7  La.  An.  244. 

'■In  re  Wright  v.  Pole,  1  Ad.  &  El.  621. 
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and  |1,500  on  stock  therein,"  if  renewed  by  a  receipt  which  simply 
statea  that  the  policy  is  renewed  for  $2,500,  is  thus  changed,  so  that 
the  distribution  of  the  risk  ceases,  and  it  becomes  a  policy  for  |2,500 
upon  all  the  property.' 

A  policy  upon  "property,"  kept  in  a  certain  building,  covers  articles 
kept  for  use  as  well  as  for  sale  ;  but  a  policy  upon  "  merchandise  " 
only  covers  property  kept  for  sale,  and  excludes  that  kept  for  use.' 
Thus,  a  policy  upon  "  a  jeweler's  stock  in  trade,"  was  held  not  to  cover 
blankets,  purchased  with  the  consent  of  the  insurer,  to  protect  the  store 
from  a  fire  burning  in  an  adjoining  building.'  And  even  where  cer- 
tain classes  of  property  are  incident  to  the  business  insured,  yet,  if 
the  policy  specifically  designates  the  classes  of  property  covered,  all 
other  is  excluded.  Thus,  where  a  policy  was  issued  "  on  stock  in 
trade,  consisting  of  corn,  seed,  hay,  straw,  fixtures  and  utensils  in  busi- 
ness," no  other  kind  of  property,  except  that  designated,  is  covered  by 
the  policy,  even  though  it  was  in  fact  a  part  of  the  stock  in  trade  at 
the  time  when  the  policy  was  issued.*  So,  where  a  policy  was  issued 
upon  "  jewelry  and  clothing,  being  stock  in  trade,"  it  was  held  that  it 
did  not  cover  musical  or  surgical  instruments,  guns,  pistols,  books,  etc., 
although  they  were  a  part  of  the  assured's  stock  in  trade,  because  the 
classes  of  property  insured  were  specifically  designated,  and  no  other 
classes  could  be  included.'  So  a  policy  upon  a  "  stock  of  hair,  wrought, 
raw,  and  in  process,  as  a  retail  store,"  does  not  extend  to  fancy  goods 
made  of  other  materials,  although  they  are  such  as  are  usually  kept  in  a 
retail  hair  store.'  Thus  it  will  be  seen  that  the  question  whether  a 
particular  class  of  property  is  covered  by  a  policy  not  naming  it,  will 
depend,  first,  upon  whether  it  is  impliedly  excluded  by  the  language 
of  the  policy ;  and  second,  whether  it  belongs  to  the  class  insured,  either 
as  a  natural  incident  thereof,  or  by  usage.     If  the  jyroperty  insured  is 

'IHggs  V.  Albany  Ins.  Co.,  10  Barb.  (N.  Y.)  440. 

'  Burgess  V.  AUianee  Ins.  Co.,  10  Allen  (Mass.)  221.  In  Kent  v.  London,  etc., 
Ins.  Co.,  26  Ind.  294,  the  term  "merchandise,"  in  »  policy  of  insurance  against 
loss  etc.,  by  fire,  on  grain  and  other  merchandise,  in  each  of  two  warehouses, 
which  were  kept  by  the  assured,  who  were  grain  merchants,  for  the  purpose  of 
receiving  and  storing  grain,  was  held  not  to  include  a  platform  scale,  bedded  in 
the  floor  of  one  of  the  warehouses,  or  belting,  or  a  com-sheller,  or  a  beam-scale, 
which  things  had  been  dispensed  with  in  the  business,  but  which  had  not  been 
offered  for  sale  ;  or  tools,  implements,  or  articles  of  property  purchased  for  use 
in  the  warehouses,  as  being  necessary  or  convenient  in  the  business,  and  which 
were  used  as  occasion  required. 

•  Welles  V.  Boston  Ins.  Co.,  6  Pick.  (Mass.)  182. 
•Joel  V.  Harvey,  5  "W.  R.  488. 

'  Bafel  V.  Nashville,  etc.,  Ins.  Co.,  7  La.  An.  244. 

*  Medina  v.  Builders'  Ins.  Co.,  120  Mass.  225. 
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specifically  designated,  all  other  is  excluded,  even  though  usually  of  the  same 
tribe  of  that  insured.  If,  however,  the  policy  is  general  in  its  descrip- 
tion of  the  property,  it  may  be  shown  that  a  certain  species  of  property 
is  usually  included  in  the  same  class,  and  so  covered  by  the  policy.' 

So,  if  the  classification  is  evidently  intended  to  enlarge,  rather  than 
to  lestrict  the  risk,  as  if  the  word  including  is  used  instead  of  the 
words  "  consisting  of,"  the  classification  does  not  exclude  other  articles 
not  enumerated.  Thus,  where  a  policy  covered  "  a  stock  of  ship  timber, 
including  planks,  futtocks,  knees,  locust  standards,  staves  blocks,  falls, 
clamps,  screws,  augers  and  tools  contained  in  the  yards  and  buildings, 
etc. ;  "  it  was  held  that  locust  capstans,  partly  prepared,  were  embraced 
in  the  risk.''  The  naming  of  particular,  articles,  as  covered  by  the 
policy,  does  not  exclude  all  others,  when  such  is  not  the  obvious  intent, 
and  natural  construction  of  the  language  used.  When  the  policy 
covers  a  "  stock  in  trade  consisting  of"  none  other  than  articles  belong- 
ing in  one  or  the  other  of  the  classes  named  are  covered,  because  the 
obvious  intent  of.  the  parties  is  to  particularly  define  the  risk ;  but 
when  the  policy  covers  a  "  stock  in  trade,  including,  etc.,"  the  obvious 
intent  of  the  parties  is  to  enlarge  the  scope  of  the  risk  beyond  what 
would  otherwise  be  included  therein. 

Under  a  policy  which  insures  a  certain  sum  "  on  all  or  either  "  of 
certain  buildings,  the  insured  are  liable  for  the  full  amount  of  a  loss, 
not  exceeding  the  sum  insured,  occasioned  by  the  burning  of  either  or 
any  of  the  buildings.' 

Silver  forks,  spoons,  knives,  etc.,  are  not  covered  by  a  policy  insuring 
"silver  plate."* 

"When  a  policy  covers  a  particular  business,  or  class  of  property,  as 

'In  CfrosbyY.  Franklin  Ins.  Co.,  5  Gray  (Mass.)  504,  a  doctrine  apparently  in 
conflict  with  this,  was  held.  In  that  case,  the  policy  was  for  a  certain  sum  "on 
their  stock  of  watches,  watch  trimmings,  etc.,"  and  the  court  held  that  the  word  ' 
stock  included  the  general  stock,  and  was  not  limited  to  watches,  watch  trimmings 
and  material.  The  doctrine  of  this  case  is  in  conflict  with  the  case  cited  supra 
from  the  120th  Mass.  ;  and  is  also  in  conflict  with  the  current  of  authority.  The 
word  "stoc^,"  when  employed  generally,  as  a  "jeweler's  stock,"  a  "stock  of 
groceries,"  "druggist's  stock,"  etc.,  includes  all  articles  us-ually  kept  as  a  part 
thereof;  but,  when  the  word  "stock  "  is  defined  by  the  insm-er,  and  limited  to  a 
certain  class  of  goods,  as  was  done  in  this  case,  there  is  no  rule  of  law  that  will 
permit  a  different  construction  to  be  placed  thereon.  In  such  a  case,  the  court, 
by  permitting  evidence  as  to  what  is  "  usually  "  a  part  of  such  stocks,  permits  an 
addition  to  be  made  to  the  contract,  which  is  in  contravention  of  that  actually 
made  by  the  parties.  Medina  v.  Builders'  Ins.  Co.,  ante ;  Bafel  v.  Nashwlle, 
etc.,  Ins.  Co.,  ante ;  Joel  v.  Harvey,  ante. 

'  Webb  V.  National  F.  Ins.  Co.,  2  Sandf.  (N.  T.)  497. 

•  C(vm.  V.  Hide  and  Leather  Ins.  Co.,  112  Mass.  136. 

*  Hanover  F.  Ins.  Co.  v.  Mannasson,  29  Mich.  316. 


The  Policy.  125 

"a  starch  manufactory,'"  it  covers  all  fixtures,  machinery,  implemenin, 
tools,  etc.,  necessary  or  incident  to  the  business.  A  policy  ( overirig  an 
"  engine  and  machinery  for  the  manufacture  of  tin  ware,"  covers  all 
the  implements  used  in  connection  with  the  machinery,  as  a  part 
thereof,  even  though  not  attached  to  it.  Thus,  under  a  such  a  policy, 
it  was  held  that  it  covered  600  dies,  used  to  ,_  ive  form  to  various  articles 
manufactured,  although  a  single  pair  of  t  ese  dies  only  could  be  used 
at  one  time,  and  when  not  in  use,  they  were  taken  out  and  kept  upon 
shelves."  A  policy  upon  the  stock  of  a  mechanic  includes  all  the  tools 
and  implements  used  by  him  in  his  business.  Thus,  a  policy  upon  the 
assured's  "  stock  in  trade  as  a  baker,  and  upon  household  furniture 
contained  in  a  frame  dwelling  and  bake  house,"  was  held  to  cover  all 
the  implements  necessary  for  carrying  tn  the  business,  as  pans,  sieves, 
bread  troughs,  etc'  So  a  policy  upon  "articles  used  in  packing  hogs, 
cattle,  etc.,"  was  held  to  cover  coal  used  upon  the  premises,  necessary  to 
be  used  in  the  process,  and  reasonable  in  quantity,  forthe  business  done.'' 
A  policy  upon  "  stock  in  trade,  being  mostly  chamber  furniture  in  sets, 


^Peoria,  etc..  Ins.  Co.,  v.  Lewis,  18  Dl.  553.  In  Liehenstein  v.  ^tna  Ins.  Co.,  45 
111.  303,  insurance  was  effected  on  "  chair  lumber  and  such  other  stock  as  is 
usually  used  in  a  chair  manufactory,  contained  in  the  chair  factory  situated  on 
Superior  street,  Chicago."  The  establishment  consisted  of  a  main  building,  and 
also  an  engine-house  standing  ten  feet  in  the  rear  of  the  main  building,  and  con- 
nected with  it  by  a  platform,  and  by  the  belting  passing  from  the  engine  to  the 
machinery  in  the  main  building.  A  fire  caught  in  the  engine-house,  and  con- 
sumed a  portion  of  the  chair  material  which  had  been  placed  therein.  Held,  that 
the  mateiial  in  the  engine-house  fell  within  the  description  of  the  property  insured 
as  "contained  in  the  chair  factoiy."  In  Mark  v.  .3St7ia  Ins.  Co.,  29  Ind.  390,  an 
open  or  running  policy  stipulated  not  to  cover  a  loss  accruing  from  any  disaster 
by  explosion  or  othei-wise,  "which  occurrence  might  be  known  to  the  applicant, 
the  public,  or  the  company,  at  the  time  of  such  application  being  made,  whether 
such  property  was  known  to  be  involved  thereby  or  not,  without  such  contingency 
is  expressly  provided  for  in  wiiting  on  this  policy,"  was  held  not  to  cover  the  loss 
of  a  package  of  money  sent  by  the  assured  by  express,  and  without  his  knowledge 
placed  on  a  steamboat,  which,  at  the  time  of  the  application,  had  exploded  its 
boiler,  and  sunk,  the  explosion  being  known  to  the  public  and  the  insured.  In 
Home  Ins.  Co.  v.  Favorite,  46  111.  263,  the  policy  covered  goods  held  in  trust  or  on 
commission,  and  it  was  held  that  this  included  goods  held  on  storage,  but  it  was 
also  held  that  whether  a  policy  "on  hogs  and  cattle,  salt,  cooperage,  boxes,  and 
articles  v^ed  in  packing  the  smne,"  covered  coal  on  the  insured  premises,  was  a 
question  of  fact  for  the  jury,  and  depended  for  its  solution  upon  the  question 
whether  it  was  necessary  or  incident  to  the  business  of  packing.  Insurance  was 
effected  upon  property  "contained  in  the  two-story  frame  building  occupied  by 
the  assured  as  a  chair  manufactory,  situated  on  Superior  street."  The  factory 
comprised  a  main  building  of  two  stories,  and  a  two-story  building  ten  feet  distant, 
used  for  an  engine  and  di-y-house.  The  main  building  was  called  the  chair  fac- 
tory, whei-e  the  work  was  can-ied  on.  Held,  that  the  insurance  covered  only  the 
property  in  the  main  building.    lAebenstein  v.  .^tna  Ins.  Co.,  45  111.  303. 

'Leaviy  v.  Central,  etc.,  Ins.  Co.,  Ill  Mass.  540. 
*Moadingery.  Mechanics',  etc.,  Ins.  Co.,  2  Hall  (N.  Y.)  490. 
*  Phwnix  Ins.  Co.  v.  Favorite  et  al.,  49  111.  259 ;  Home  Ins.  Co.  v.  Same,  49  id. 
263. 
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and  other  articles  usually  kept  by  furniture  dealers,"  was  held  to  cover 
varnish  and  oils  necessary  for  use  in  such  business,  to  the  extent  that 
they  are  usually  kept  by  such  dealers,  as  well  as  all  other  articles  usually 
kept  by  persons  engaged  in  that  business.'  So  a  policy  covering 
"  blacksmith  and  carriage  maker's  stock,  manufactured  and  in  process 
of  manufacture,"  covers  raw  or  unmanufactured  stock  used  in  the 
business." 

Intention  of  parties  must  be  gathered  from  the  policr. 

Sec.  56.  When  the  policy  is  specific  as  to  the  subject-matter  of  the  risk, 
it  cannot  be  extended  by  implication,  nor  is  evidence  admissible  to  show  that 
the  parties  intended  to  have  it  cover  matters  not  specified.  Thus,  where  a 
policy  covered  "  oil  mill  occupied  for  crushing  linseed  and  grinding 
dye  wood,  £1,000 ;  on  fixed  machinery  and  millwright  works,  includ- 
ing all  the  standing  and  growing  gear  therein,  £1,000;  one  engine- 
house  adjoining  the  mill,  £200 ;  one  steam  engine  therein,  £300 ;  one 
logwood  warehouse  in  which  chopping  dyewood  is  performed,  £200 ; 
one  warehouse  on  the  other  side  of  the  mill,  £300."  The  assured 
claimed  that  the  policy  cove.red  the  machinery  and  gear  in  the  log- 
wood house,  and  offered  to  show  that  the  parties  intended  that  the 
policy  should  so  cover,  but  the  court  held  that,  as  the  policy  was 
specific  as  to  the  subject-matter  of  the  risk,  it  could  not  be  construed 
to  cover  any  risk  not  named,  and  that  the  intention  of  the  parties  must 
be  gathered  from  the  policy,  and  could  not  be  shown  by  evidence 
aliunde.^  In  an  Illinois  case,*  the  policy  covered  chair  lumber,  con- 
tained "in  the  two-story  frame  building  occupied  by  the  insured  as  a 
chair  manufactory,  situated  on  the  north  side  of  Superior  street;'' 
there  was  an  engine-house  near  this  building,  connected  with  it  by 
a  platform,  and  used  as  a  part  of  the  plaintiff 's  factory,  and  a  consid- 
erable quantity  of  chair  lumber  was  stored  therein.  The  plaintiff 
insisted  that  it  was  the  intention  of  the  parties  to  embrace  the  chair 
lumber  therein,  in  the  risk,  and  that  the  policy  should  be  construed 
as  covering  it,  but  the  court  held  that  the  intention  of  the  insurers 
must  be  gathered  from  the  policy,  and  that,  as  the  risk  therein  was 
restricted  to  the  lumber  in  the  two-story  frame  building,  the  insurer 
was  only  liable  for  the  lumber  lost  therein." 

'Haley  v.  Dorchester,  etc.,  Ins.  Co.,  12  Gray  (Mass.)  545. 
''iSpratley  v.  Hartford  Ins.  Co.,  1  Dil.  U.  S.  (C.  C.)  392. 
"  Hare  v.  Barstow,  8  Jur.  928.  , 

*  Liebensteln  v.  .^trui  Ins.  Co.,  45  HI.  303. 

'  See  Annapolis  R.  R.  Co.  v.  Baltimore  F.  Ins.  Co.,  32  Md.  37  ;  lAicoming  Int. 
Co.  v.  Updegraff,  40  Penn.  St.  311. 


The  Policy.  127 

A  policy  "  on  stock  in  trade,"  consisting  of  corn,  seed,  hay,  straw, 
fixtures  and  utensils  in  business,  does  not  cover  hops  and  matting, 
although  they  were  in  fact  a  part  of  the  stock  in  trade  when  the 
insurance  was  made,  and  were  usually  kept  by  persons  engaged  in 
that  business." 

Neither  a  watch,  nor  other  articles  of  jewelry,  although  used  for 
personal  adornment,  are  corhprehended  under,  or  covered  by  a  policy 
upon  household  furniture  or  wearing  apparel." 

Oonstrxtction  of  policies. 

Sec.  57.  The  legal  maxim  benignae  faciende  sunt  interpretationes  prop- 
ter implicitatem  laicorum  ut  res  inagis  valeat  guam  pereat;  et  verba  inten- 
iione,  non  e  contra,  debent  insevire,  is  as  applicable  in  the  interpretation 
of  policies  of  insurance  as  of  other  written  instruments,  and  the  courts 
are  inclined  to  construe  them  liberally,  and  so  as  to  carry  out  and 
effectuate  the  real,  true  intention  of  the  parties  thereto.' 

'Every  part  of  the  instrument  will  be  made  operative  and  effective, 
if  possible,  but,  if  it  is  evident  that  one  part  of  the  instrument 
expresses  the  real  intent  of  the  parties,  and  another  part  of  it  is  incon- 
sistent therewith,  the  part  which  is  inconsistent  with  the  intention  of  the 
parties  must  be  rejected  and  yield  to  that  part  of  it  which  will  effectu- 
ate their  real  purpose.  Thus,  where  the  written  and  printed  portions 
of  a  policy  conflict,  effect  is  given  to  the  written  portion  of  it,  because, 
being  incorporated  into  the  contract  at  the  time  when  it  was  made,  it  is 
presumed  that  it  expresses  the  actual  agreement  made,  and  that  the 
parties  intended  thereby  to  override  that  portion  of  the  contract 
expressed  in  type,  which  is  inconsistent  therewith.'  The  maxim, 
quando  res  non  valit  ut  ago,  valeat  quantum  valere  potest  applies,  and 
the  courts  will  look  to  the  intent  of  the  parties  and  effectuate  it  in 
some  form,  if  possible,  and,  if  necessary  to  do  so,  will  reject  that 
which  is  inconsistent.'    But,  if  there  is  no  real  inconsistency,  and 

•Joel  V.  ffaniey,  5  W.  R.  488. 

'  Clary  v.  Frotectim  Ins.  Co.,  ante  ;  2  Johns.  (N.  Y.)  261. 

"Riggin  v.  Patapsco  Ins.  Co.,  7  H.  &  J.  (Md.)  279 ;  CrauisUat  v.  Bull,  8  Yeates 
(Penn.)  375. 

*  Nicoll  V.  American  Ins.  Co.,  3  W.  &  M.  (TJ.  S.)  529. 

' MaugJier  V.  Holyoke,  etc.,  Ins.  Co.,  1  Holmes  (U.  S.  C.  C.)  289.  In  Bowman 
v.  Pacific  Ins.  Co.,  27  Mo.  15,  the  policy  contained  stipulations  that  "if  there 
shall  be  kept  or  stored  therein  any  articles  denominated  hazardous  or  extra  haz- 
ardous, or  included  in  the  memorandum  of  special  rates,  so  long  as  the  same 
shall  be  appropriated,  these  presents  shall  cease;  "also:  "No  gi-eater  amount 
than  25  lbs.  of  grmpowder  shall  be  placed  at  any  time  in  the  building-  desciibed 
in  this  policy."  Insured  kept  from  four  to  six  pounds  of  powder  in  his  store. 
Gunpowder  was  included  in  the  memorandum  of  special  rates.     It  was  held  that 
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the  evident  intent  of  the  parties  can  be  effectuated  by  interpreting  the 
iiistrumetit  as  a  whole,  that  is,  by  retaining  both  the  written  and 
printed  portions  thereof,  effect  will  be  given  to  the  whole.'  One  of  the 
golden  rules  of  interpretation  was  well  expressed  by  Lord  Hale.''  : 
"  The  judges"  said  he,  "  ought  to  he  curious  and  subtle  to  invent  reasons 
and  means  to  make  acts  effectual  according  to  the  just  intent  of  the  parties ; 
they  will  not  therefore  cavil  about  the  propriety  of  wwds,  when  the  intent  of 
the  parties  appears,  but  will  rather  apply  the  words  to  fulljil  the  intent,  than 
destroy  the  intent,  by  reason  of  the  insufficiency  of  the  words."  The  lan- 
guage of  a  policy  is  to  be  construed  according  to  its  natural  meaning, 
its  ordinary  and  usual  signification,  except  where  such  construction 
would  render  the  words  used,  senseless,  or  it  is  evident  from  the  gene- 
ral scope  and  intent  of  the  instrument  that  the  words  were  used  in 
some  other  sense.  In  all  cases  the  words  of  a  policy  are  to  be  taken  most 
strongly  against  the  insurer.  The  maxim  verba  chartarum  fortius  acd- 
pintur  contra  proferentum,  is  rigidly  enforced  in  all  cases  where  other 
rules  of  construction  fail.  This  is  upon  the  theory  that,  as  the  insurer 
makes  the  policy,  and  selects  his  own  language,  he  is  presumed  to 
have  employed  that  which  expresses  his  real  intention  and  the  actual 
contract  entered  into,  and  has  left  nothing  to  be  inferred  or  supplied 
by  reference  to  extraneous  matters.'  Biit  this  does  not  permit  either 
party  to  show  how  they  understood  the  contract.  The  court  is  to  con- 
strue the  instrument  from  the  language  used,  and  so  far  as  there  is  any 
inconsistency,  give  to  it  a  construction  most  favorable  to  the  assured. 
It  was  well  said  by  the  court  in  a  Kentucky  case,*  "  there  is  no  princi- 
ple of  law  which  allows  the  understanding  of  one  of  the  parties  to 
determine  the  meaning  of  the  contract.  The  rule  is  sometimes  applied 
in  cases  of  ambiguity,  that  words  are  to  be  construed  most  strongly 
against  the  party  using  them.  That  is  founded  upon  a  principle  of 
common  honesty  and  good  faith,  that,  when  a  promise  or  stipulation  is 
susceptible  of  two  meanings,  it  should  be  construed  and  effectuated  in 
that  sense  in  which  the  party  making  it  knew,  or  had  reason  to  believe  it 


the  two  clauses  will  harmonize  if  one  be  understood  aa  modifying  the  other  •  the 
general  was  to  be  controlled  by  the  special  clause,  for,  to  give  a  preponderatinij 
importance  to  the  general  provision  would  interpolate  a  material  qualification 
upon  the  special  clause ;  that  keeping  less  than  25  lbs.  of  powder  did  not  affect 
the  light  of  the  insured  to  recover. 

^Stacey  v.  Franklin  Fire  Ins.  Co.,  2  W.  &  S.  (Penn.)  44. 

'•'  Crossing  v.  Soudamore,  2  Lev.  9. 

^  Palmer  V.  Warren  Ins.  Co.,  1  Story  (U.  S.)  360;  NicollY.  The  AmeHcam.  Trui 
Co.,  ante;  Ins.  Co.  v.  WngU,  1  Wall.  (U.  S.)  529.  ^mencm  Ins. 

*  Montgomery  v.  Fironan's  Ins.  Co.,  16  B.  Mon.  (Ky.)  427. 
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was  understood  and  received  by  the  other  party."  Thus,  in  a  case  in  New 
York,'  the  defendants  issued  a  policy  to  the  plaintiff  upon  "  a  stock  of 
goods  "  in  a  certain  building.  Subsequently  the  goods  were  removed 
to  another  building,  and  the  insurer  indorsed  thereon,  "  This  policy  is 
transfen-ed  to  the  frame  building  owned  by  Marco  on  the  east  side  of 
Whitehall  street."  The  defendants  claimed  that  thereby  the  policy 
was  applied  to  the  frame  building,  and  did  not  cover  the  stock.  But 
the  court  held  that  the  indorsement  must  be  construed  in  view  of  the 
circumstances,  and  according  to  the  intent  of  the  parties,  and  as  the 
plaintiff  had  a  right  to  understand  it. 

All  the  stipulations  in  a  policy,  both  printed  and  written,  are  to 
be  given  effect,  if  it  can  be  done  without  defeating  the  written 
stipulations.  If  it  cannot  be  done,  then  the  written  stipulation  is  to 
prevail."  If  the  words  written  in  the  policy,  have  received  a  judicial 
construction,  and  also  a  peculiar  commercial  construction  by  usage, 
variant  with  such  judicial  construction,  the  judicial  construction  is 
to  control,'  but  if  no  judicial  construction  has  been  given  to  them, 
and  by  usage  they  have  acquired  any  meaning  variant  from  that  iu 
which  they  are  ordinarily  used,  such  meaning  by  usage  may  be  shown, 
unless  from  the  whole  instrument  it  is  evident  that  they  were  used  in 
their  ordinary  sense."  Thus,  in  the  case  cited  from  Massachusetts,  to 
an  inquiry  in  an  application  for  insurance  upon  a  manufactory,  "  are 
there  casks  of  water  in  each  loft  kept  constantly  full  ?  "  the  answer 
was,  "  there  are  casks  of  water  in  each  room,  kept  constantly  full," 
and  the  court  held  that  evidence  was  admissible  to  show  that,  in  the 
general  use  of  language  among  manufacturers,  the  whole  of  a  loft  or 
story,  appropriated  to  a  particular  department,  was  called  "  one  room," 
although  the  same  was  divided  by  partitions  with  doors ;  and  that  the 
meaning  of  the  word  "  room,"  and  whether  there  was  any  such  gen- 
eral use  of  language,  were  questions  for  the  jury  and  not  for  the  court ; 
also,  that  if  such  use  of  the  word  ' '  room  "  was  general  among  manufac- 
turers, it  need  not  be  known  and  general  among  insurers,  in  order  to  effect 
a  ccmtract  of  insurance  upon  manufactwring  property  ;  for  the  insurers 

'  Marco  v.  Liv.,  Lon.  <&  Globe  Ins.  Co.,  35  N.  Y.  664. 

'ffoss  V.  Citizen's  Ins.  Co.,  18  La.  An.  97;  Bargett  v.  Orient  Ins.  Co.,  3  Bos. 
(N.  T.)  385.  In  Lettinerv.  Granite  Ins.  Co.,  5  Duer  (N.  Y.)  394,  the  court  say  that 
no  part  of  the  words  of  a  policy  are  to  be  rejected  as  insensible  or  inoperative,  if  a 
rational  or  inteUig:ible  meaning  can  be  given  to  them  consistent  with  the  general 
design  and  object  of  the  whole  instrument. 

*  Bargett  v.  Orient,  etc.,  Im.  Co.,  3  Bos.  (N.  Y.)  385. 

*  Daniels  v.  Hvd.  Riv.  Ins.  Co.,  V2  Cush.  (Mass.)  416  ;  MoUle,  etc.,  Ins.  Co.  v. 
McMillan,  27  Ala.  77. 
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must  be  presumed  to  have  so  understood  it,  when  they  insured  such 
property." ' 

Oonditions  in  policies.    Olassification  of  hazards,  effect  of. 

Sec.  58.  As  has  previously  been  stated,  it  is  competent  for  the 
insurer  to  prescribe  the  terms  and  conditions  upon  which  he  wi.l 
assume  a  risk,  and,  so  long  as  those  conditions  are  not  in  violation  of 
law,  or  contrary  to  public  policy,  they  are  binding  and  obligatory 
upon  the  assured,  and  any  violation  thereof  by  him,  releases  the 
insurer  from  liability,  whether  the  loss  resulted  from  such  violation  or 
not.'  Thus,  the  insurer  may  decide  what,  risks  are  hazardous,  extra- 
hazardous or  specially  hazardous,  and  what  are  not  so,  and  if  they  are 
named  and  specified  in  the  policy,  and  prohibited  therein,  a  violation 
of  the  condition  avoids  the  policy,  even  though  in  fact  such  articles 
or  use  are  not  hazardous.  The  question  is  not  open,  whether  the 
hazards  of  the  risk  are  increased  thereby  or  not.  The  insurer,  by 
electing  to  regard  it  so,  and  having  so  declared  it  in  the  policy,  has 
precluded  all  inquiry  in  that  direction,  and,  if  the  keeping  of  ice  or 
water  upon  the  premises  was  specified  as  hazardous,  the  keeping  of 
either,  without  permission,  would  avoid  the  policy  as  much  as  the 
keeping  of  gunpowder  or  nitro-glycerine.^     The  insurer  having  con- 

"In  WMtmarsh  v.  Conway  Ins.  Co.,  16  Gray  (Mass.)  657,  it  waa  held  that  evi- 
dence of  a  well-settled  custom,  by  which  the  words  of  a  policy  covering  "store 
fixtures "  are  applied  to  all  furniture  in  the  store,  whether  fixed  or  movable, 
necessary  or  convenient  for  use  in  the  course  of  trade,  was  admissible.  "If," 
said  Chapman,  J.,  "the  term  store  fixtures  is  a  term  of  trade,  commonly  used 
among  traders  and  insurers,  and  is  used  in  such  a  signification  as  to  include  any 
or  aU  the  articles  mentioned  as  such  in  the  report,  those  were  insured  by  this 
policy.     The  parol  evidence  on  this  subject  was  pi-oper  and  admissible." 

See  chapter  on  Evidbnob. 

'  Wood  V.  HaHford  Ins.  Co.,  13  Conn.  533. 

'  Mr.  Marshall,  in  his  work  on  Insurance,  249,  says  :  "  It  is  quite  immaterial 
for  what  purpose  or  with  what  view  it  is  made  ;  or  whether  the  assured  had  any 
view  at  all  in  making  it ;  unless  there  has  been  a  literal  compliance,  the  assured 
can  derive  no  benefit  from  the  policy."  On  p.  251,  he  says  :  "  It  is  also  immate- 
rial to  what  cause  the  non-compliance  is  attributable,  for  if  it  be  not  in  fact  com- 
plied with,  altTunigh  perhaps  for  the  best  reasons,  the  policy  is  void."  In  Faulkner 
V.  Central  F.  Ins.  Co.,  1  Kerr  (N.  B.)  279,  the  plaintiff  took  out  a  policy  upon 
goods,  which  contained  a  provision  that,  if  there  should  at  any  time  be  more  than 
twenty-five  pounds'  weight  of  gunpowder,  on  the  premises  insured,  or  where  any 
goods  are  insured,  such  insurance  should  be  void,  and  no  benefit  derived  there- 
from. To  an  action  for  a  loss  under  the  policy,  the  defendant  plead  a  breach  of 
this  condition,  and  the  plaintiff  replied  that  the  powder  was  put  there  without  his 
privity,  because  a  vessel  in  which  it  was  intended  to  ship  it  had  sailed  without  it ; 
and  that  he  had  used  every  exertion  to  find  another  conveyance  without  nuccess. 
Also  that  it  in  no  wise  i-ncreased  the  risk,  because  before  the  fire  which  destroyed  the 
building  reached  it,  the  powder  was  all  removed  and  thrown  into  the  harboi;  so  that 
no  loss  or  damage  was  tliereby  occasioned  to  the  goods.  The  court  held  that  the 
replication  was  bad,  and  the  policy  avoided.  "  This  is,"  said  Chipman,  C.J.,  in 
delivering  the  opinion  of  the  coui-t,  "a  positive  and  unqualified  condition  inserted 
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tracted  upon  that  basis,  the  assured  is  estopped  from  denying  that 
they  are  hazardous.'  Bat,  under  the  rule  that  the  written  portion  of 
a  pohcy  IS  to  haye  effect  o^er  the  printed,  if  the  language  used  in 
describing  the  property  insured  is  such  as  to  import  a  license  to 
keep  any  of  the  articles  denominated  hazardous,  extra  hazardous, 
or  specially  hazardous,  the  keeping  of  such  articles,  or  the  use  of 
the  premises  for  such  purposes,  does  not  avoid  the  policy.  Thus, 
where  a  policy  covers  "a  stock  of  dry  goods  and  groceries,  mch 
as  are  usually  kept  in  country  stores,"  or  simply  "groceries,"  the 
term  carries  with  it  a  license  to  keep  for  sale  any  article  usually 
kept  in  country  stores  of  that  class,  or  such  as  are  usually  embraced 
in  a  stock  of  groceries,  even  though  it  involves  the  keeping  of  many 
articles  coming  under  the  head  of  hazardous,  etc."  But  where  the 
policy  covers  a  stock  of  "  merchandise,  hazardous  and  not  hazardous,"  no 
such  license  can  be  imported,  even  though  it  be  shown  that  the  keep- 
ing of  "  extra  hazardous  "  goods  is  usual  in  such  stores  as  was  kept  by 
the  plaintiff,'  nor  where  the  term  is  restricted,  as  "  a  stock  o{  family 
groceries,"  *  nor  even  though  the  insurer  knew  that  the  plaintiff  kept 
such  goods,  and  the  application  called  for  insurance  "  upon  a  stock 
such .  as  is  usually  kept  in  a  country  store." "  A  license  cannot  be 
implied,  unless  the  language  of  the  policy  clearly  warrants  it,  and, 
although  the  defendant  knew  that  the  assured  kept  "  hazardous"  or 
"  extra  hazardous  "  articles,  yet,  if  they  are  excluded  by  the  terms  of  the 
policy,  and  the  description  of  the  stock  does  not  embrace  them,  they  cannot 
be  kept  without  defeating  the  policy.'    If  the  policy  covers  goods 

by  the  parties  to  prevent  the  introduction  of  gunpowders,  *  *  *  and  it  seems 
by  the  parties  to  have  been  regarded  as  a  necessary  clause,  and  we  cannot  but 
give  effect  to  the  words  of  a  contract  which  seems  clearly  to  manifest  the  intent 
of  the  parties,  which  they  have  used.  I  think,  therefore,  according  to  the  mean- 
ing of  the  parties,  to  he  collected  from,  the  express  words  of  the  contract,  that  on  the 
introduction  of  this  gunpowder  the  •policy  became  void." 

^Pindar  v.  Continental  Ins.  Co.,  38  N.  Y.  364. 

°  Niagara  Ins.  Co.  v.  DeOraff,  12  Mich.  124  ;  Gfirard  F.  Ins.  Co.  v.  Stephenson, 
44  Penn.  St.  298 ;  Citizens'  Ins.  Co.  v.  McLaughlin,  54  id.  485  ;  Archer  v.  The 
Merchants,  etc.,  Ins.  Co.,  43  Mo.  434 ;  Franklin  Ins.  Co.  v.  Vpdegraf,  50  Penn. 
St.  350  ;  Pindar  v.  Kings  Co.  Ins.  Co..  36  N.  Y.  648  ;  Harper  v.  i\r.  "F.  City  Ins. 
Co.,  22  id.  441 ;  Rafferty  v.  New  Brioisimck  Ins.  Co.,  3  Bar.  (N.  J.)  480 ;  Leggett 
V.  In.s.  Co.,  10  Rich.  (S.  C.)  292 ;  Langdon  v.  N.  Y.  Equitable  Ins.  Co.,  1  Hall 
(N.  Y.)  226  ;  Mayor  v.  Hamilton  Ins.  Co.,  10  Bos.  (N.  Y.)  537. 

'Pindar  v.  The  Cmitinental  Ins.  Co.,  38  N.  Y.  364. 

'People's  Ins.  Co.  v.  Kuhn  (Tenn.)  1  Cent'l  Law  Jour.  214. 

'Pindar  v.  Contineiital  Ins.  Co.,  47  N.  Y.  114. 

•In  Richards  v.  Protection  Ins.  Co.,  30  Me.  273 ;  3  Bennett's  F.  I.  C.  76,  a  clas- 
sification of  hazards  was  annexed  to  the  policy  and  referred  to  in  the  body  of  it. 
The  classification  exhibited  certain  sorts  of  goods  to  be  "not  hazardous,"  others 
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"  hazardous,  extra  hazardous  and  specially  hazardous,"  any  goods 
coming  under  either  of  those  heads,  or  any  goods  not  enumerated,  may 
be  kept.  So  if  the  policy  covers  a  building  "  privileged  to  be  used  for 
extra  hazardous  purposes,''  although  it  is  then  being  used  for  a  partic- 
ular purpose  coming  within  the  list  of  special  hazards,  and  such  pur- 
pose is  embraced  in  the  privilege,  the  building  may  be  devoted  to  any 
"  specially  hazardous  purpose." '  In  a  Connecticut  case  that  has  meas- 
urably come  to  be  regarded  as  a  leading  case  upon  this  question,"  the 
policy  covered  a  paper  mill,  and  contained  a  clause  that  the  policy 
should  become  void  if  devoted  to  a  use  denominated  hazardous  or 
extra  hazardous.  Paper  mills  and  grist  mills  were  embraced  in  the 
class  of  hazardous  uses.  After  the  insurance  was  effected,  the  plain- 
tiff took  out  the  rag  picker,  and  put  in  a  pair  of  millstones  for  grinding 
grain,  the  building  and  machinery  in  all  other  respects,  remaining  the 
same.     The  court  held  that  the  policy  was  not  thereby  avoided. 

The  language  of  the  condition  must  be  looked  at,  and  in  many 
instances  where  there  seems  to  be  apparent  conflict,  there  will  be  no 
conflict  in  fact;  the  difference  in  results  arising  from  a  difference 
in  the  employment  of  terms  to  express  the  condition.  Thus,  in 
a  New  Brunswick  case  cited,  and  the  facts  and  doctrine  stated 
in  a  previous  note,'  the  condition  was,  "i/  at  any  time"  there  should 
be  more  than  twenty-five  pounds  of  gunpowder  upon  the  premises, 
the  policy  should  be  void,  and  in  this  case,  under  this  condition, 
the  policy  was  held  avoided  by  the  breach,  although  it  in  no  wise 
increased  the  risk  or  contributed  to  the  loss,  because  the  condition  was 
absolute,  and  was  susceptible  of  but  one  construction;  but,  in  a 
case  in  Maine,*  where  a  policy  covering  a  stock  of  dry  goods,  con- 


to  be  "hazardous,''  and  "  extrahazardous."  Among  the  hazardous  articles  were 
"oil,  glass  and  tallow."  The  policy  covered  "a  stock  in  trade,  consisting  of 
'non-hazardous'  merchandise."    The  plaintiff  kept  articles  embraced  in  the  list 


.       .  .  ,  -       -_ .-  premium  is 

thereby  affected,  operates  as  a  waiTanty  that  the  property  is  of  the  character 
and  class  described,  and  that  the  property  is  all,  and  not  partly,  of  that  character 
and  class.  Such  a  warranty  is  in  the  natua-e  of  a  condition  precedent,  and  per- 
formance of  it  must  be  shown  by  the  person  insured  before  he  can  recover  upon 
the  policy."  Dimcan  v.  Swn  P.  Ins.  Co.,  6  Wend.  (N.  Y.)  488  ;  1  Bennett's  F.  I. 
C.  340  ;  Fowler  v.  ^tna  F.  Im.  Co.,  6  Cow.  (N.  Y.)  672 ;  1  Bennett's  F.  I.  C. 
179  ;  Wood  v.  Hartford  F.  Ins.  Co.,  13  Conn.  533 ;  2  Bennett's  F.  I.  C.  24.  See 
Chap,  on  "  Warranties." 

'  Reynolds  v.  Cominerce  Ins.  Co.,  47  N.  Y.  597. 

"  Wood  v.  Hartford  F.  Ins.  Co.,  13  Conn.  533  ;  2  Ben.  F.  I.  C.  24. 

'  Faulkner  v..  Central  F.  Ins.  Co.,  note  3,  page  130. 

*  Moore  v.  Protection  Ins.  Co.,  29  Me.  97  j  2  Ben.  F.  I.  C.  758. 
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tained  a  condition  that  the  policy  should  be  void  "  in  case  the  prem- 
ises shall,  at  any  time  after  the  making  and  during  the  continuance  of 
this  insurance,  be  appropriated,  applied  <yr  used,  to  or  for  the  purpose  of 
carrying  on,  or  exercising  therein,  any  trade,  business  m-  vocation,  denomi- 
nated hazardous  or  extra  hazardous,  or  specified  in  the  memorandum 
of  special  rates,  *  *  or  for  the  purpose  of  keeping  or  storing 
therein  any  of  the  articles,  goods  or  merchandise,  in  the  same  terms 
and  conditions,  denominated  hazardous  or  extra  hazardous,  etc. ;  "  it 
was  held  that  the  keeping  of  a  hazardous  article  for  sale,  among  other 
goods,  was  not  an  infraction  of  the  policy,  because,  by  a  fair  construc- 
tion of  the  condition,  it  was  merely  a  protection  against  appropriating 
the  store  for  a  depository  of  such  goods  as  a  sole  or  principal  business.' 
"  The  restriction,"  said  Tenney,  J.,  "  does  not  extend  to  the  keeping 
of  a  single  article  denominated  hazardous  or  extra  hazardous,  as  a 
part  of  the  dry  goods  stock  in  trade,  provided  the  store  was  not  appro- 
priated, applied  or  used  for  purposes  not  intended  by  the  language  of  the 
policy.  These  purposes  were  of  a  general  nature,  and  distinguished 
from  that  of  keeping  a  stock  of  dry  goods  for  sale.  It  is  not  pretended 
that  the  store  was  used  for  carrying  on  a  business  unauthorized  by  the 
policy,  and  if  the  plaintiffs  had,  or  kept  in  their  stock,  a  hazardous 
article,  it  is  by  no  means  the  same  thing  as  appropriating,  applying  or 
using  the  store  for  keeping  or  storing  therein  goods  and  merchandise  which 
was  hazardous.''  In  Massachusetts '  a  doctrine  similar  to  that  adopted 
in  the  Maine  case,  was  held,  thus,  in  the  case  last  cited,  the  policy 
covered  machinery  in  a  silk  factory,  which  contained  a  provision  that 
it  should  be  of  no  effect  "  while  the  premises  shall  be  used  for  storing 
'cotton  in  bales,'  '  rags '  or  '  wool,'  or  for  a  '  cotton  mill,'  '  woolen 
mill,'  or  other  manufacturing  establishment  or  trade,  requiring  the 
use  of  heat ; "  it  was  held,  that  the  policy  was  not  avoided  by  the  use 
of  one  room  for  weaving  a  few  pieces  of  stuff  from  woolen  and  linen 
thread  and  cotton  spun  elsewhere,  and  kept  in  the  room,  because  such 
use  could  not  be  said  to  amount  to  a  use  of  the  building  for  any  of  the 
prohibited  purposes,  and,  generally,  it  may  be  said,  that  while  condi- 
tions of  a  policy  form  a  part  of  the  contract,'  yet,  in  all  cases,  if  the 

'To  the  same  effect  see  iMngdm  v.  N.  T.  Eguitdble  Ins.  Co.,  1  HaU  (N.  Y.) 
226,  and  S.  C.  Aff'd,  6  Wend.  (N.  Y  )  628. 

» Vogel  V.  People's,  etc.,  Ins.  Co.,  9  Gray  (Mass.)  23. 

>  Besilver  v.  State  Ins.  Co.,  38  Penn.  St.  130 ;  Safael  v.  Nashville  Ins.  Co.,  7  La. 
An  344  ;  .Tube  v.  Brooklyn  Ins.  Co.,  28  Barb.  (N.  Y.)  412  ;  I^/nn  y.Burgoyne,  16 
R  Mon  ^Kv  )  400 :  Carter  v.  Hul/mboldt,  etc.,  Ins.  Co.,  12  Iowa,  287 ;  Brown  v. 
SamZah,Iic.,  Ins.  Co..  24  Ga.  97 ;  Mipley  v.  ^m  Ins.  Co.,  30  N.  Y.  136 ;  IHehl 
V.  Adam  <£■  Co.  Ins.  Co.,  58  Penn.  St.  443. 
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condition  is  susceptible  of  a  construction  consistent  with  the  use  alleged 
as  a  breach,  it  will  be  so  construed,  because  it  is  the  business  of  the. 
insurer  to  use  language  that  leaves  no  doubt  as  to  the  meaning  of  the 
condition,  and  failing  to  do  so,  the  benefit  of  the  doubt  will  be  given 
to  the  assured.' 

The  assured,  by  accepting  a  policy  describing  the  goods  or  prem- 
ises insured  as  "  non-hazardous,"  is  thereby  treated  as  warranting 
that  they  are  so.  Therefore  it  becomes  a  condition  precedent,  and,  in 
order  to  recover,  he  must  show  that  the  warranty  was  true,  and  that 
the  property  was  entirely  "  non-hazardous."  If  it  was  only  partly  so, 
the  warranty  is  violated ; '  unless,  as  previously  stated,  the  language 
of  the  policy  is  such  as  not  to  exclude  all  such  goods.'  It  has  been 
held  that,  where  a  policy  was  issued  upon  "  a  stock  of  dry  goods,"  the 
keeping  of  cotton  in  bales,  for  the  piirposes  of  sale  as  a  part  of  the 
stock,  although  classed  as  "  hazardous,"  was  not  a  violation  of  a  con- 
dition that  the  building  should  not  be  applied,  appropriated  or  used 
for  the  keeping  or  storing  of  goods  of  a  hazardous  character,  nor  of  a 
condition  that  the  risk  should  not  be  increased.*  The  court  holding, 
that  the  intent  of  the  parties  was  to  be  gathered,  from  the  language 
used  in  connection  with  the  subject-matter  of  the  risk,  and  that  it 
must  be  construed  according  to  the  natural  import  of  the  words  used 
in  connection  with  the  nature  of  the  risk  and  its  incidents,  and  that 
the  keeping  of  articles  denominated  hazardous  as  a  part  of  the  stock 
could  not  be  said  to  be  a  "storing"  of  hazardous  goods,  or  an  appro- 
priation of  the  premises  to  a  hazardous  purpose,  or  to  amount  to  aa 
increase  of  the  risk  within  the  meaning  of  the  policy.'  So,  too,  it  has 
been  held  that  keeping  or  using  articles  classed  as  "hazardous"  upon 
the  premises,  for  the  purpose  of  making  necessary  repairs,  such  as 
paints,  oils  and  turpentine,'  or  the  heating  of  tar,'  or  the  prosecution 
of  a  hazardous  trade,  as  a  carpenter  making  repairs,'  or  the  use  of 
hazardous  articles  in  the  prosecution  of  the  business  of  the  insured,  as 

'Mafferty  v.  JVew  Brunswick  Ins.  Co.,  3  Hairison  (N.  J.)  480. 

'Burritt  v.  /Saratoga,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  188;  Richards  v.  Protection 
Ins.  Co.,  ante;  Bawson  v.  Watson,  Camp.  787;  Wood  v.  EaHford  Ins.  Co.,  ante. 

'Langdon  v.  N.  Y.  Equitable  Ins.  Co.,  amte ;.  Moore  v.  Protection  Ins.  Co., 
amte. 

*  Moore  v.  Protection  Ins.  Co.,  ante. 

''Langdon  v.  Equitable  Ins.  Co.,  ante. 

'O'Neil  V.  Buffalo  Mrs  Ins.  Co.,  3  N.  T.  122 ;  2  Ben.  F.  I.  C.  103. 

'  Bobson  V.  Sotheby,  1  M.  &  M.  90. 

'Loun^berry  v.  Protection  Ins.  Co.,  3  Conn.  459. 
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described  in  the  policy.'  But,  in  such  case,  the  hazard  must  be  an 
incident  of  the  business,  or  the  policy  is  thereby  avoided.  Thus, 
where  a  policy  was  issued  upon  "  merchandise,  hazardous  and  non- 
hazardous,  cabinet-ware  included,"  it  was  held  that  the  use  of  the 
premises  for  putting  together  and  finishing  chairs,  avoided  the  i  olicy, 
because  it  was  not  an  kicident  of  the  business,"  and  as  the  insurer  is  pre- 
sumed to  be  familiar  with  the  usual  incidents  of  a  business,  and  the 
methods  and  articles  connected  with  its  prosecution;  he  is  presumed 
to  contract  with  reference  thereto,  and  the  desci-iption  of  the  business  is 
construed  as  carrying  with  it  a  license  to  do  that  which  is  incident  to  the 
business,  although  it  conflicts  with  the  printed  conditions  of  the  policy.' 

When  a  policy  expressly  prohibits  the  keeping  of  certain  articles, 
and  there  is  nothing  in  the  written  portion  of  the  policy  to  overcome 
the  same  by  the  keeping  of  such  articles,  or  any  of  them,  the  policy 
is  invalidated,  although  it  appears  that  the  prohibited  articles  are 
such  as  are  usually  kept  by  persons  keeping  a  similar  stock  with  that 
insured.  Thus,  where  a  stock  of  goods  in  a  country  store  was  insured, 
but  the  policy  did  not  describe  it  as  such  a  stock  as  is  usually  kept  in  a 
country  stare,  and  the  keeping  of  turpentine  and  other  articles  was 
prohibited,  it  was  held  that  the  keeping  of  such  articles  avoided  the 
policy,  and  that  it  was  not  competent  for  the  assured  to  show  that 
such  articles  were  usually  a  part  of  such  stocks,'  or  that  the  insurers 
were  informed  of  the  character  of  the  stock,  and  requested  to  issue  a 
policy  similar  in  all  respects  with  one  sent  them,  covering  the  same 
stock,  and  describing  the  goods  as  "  such  as  are  usually  kept  in  a 
country  store.'" 

"  The  first  offer,"  said  Rapallo,  J.,  "was  to  prove  that  before  the 
issue  of  the  policy  in  suit,  a  policy  issued  by  the  Kings  County  Fire 
Insurance  Company  to  the  plaintiffs  assignor  on  his  stock,  '  such  as  is 
usually  kept  in  country  stores,'  contained  in  the  store  in  question, 
was  mailed  to  the  defendants,  with  a  request  to  issue  their  policy  on 
the  stock  in  the  same  store  to  the  amount  of  $3,000,  in  the  language 
of  and  just  like  the  Kings  county  policy,  and  that  the  wording  should 


^Harper  v.  Albany,  etc.,  Ins.  Co.,  17  N.  Y.  194. 

*  Appleby  v.  Astor  Fire  Ins.  Co.,  54  N.  Y.  253. 

'Broum  v.  Kirigs  Co.  Fire  Ins.  Co.,  31  How.  (N.  Y.)  508  ;  Mayor,  etc.,  v.  Ham- 
ilton Ins.  Co.,  10  Bos.  (N.  Y.)  537  ;  Gfrant  v.  Howard  Ins.  Co.,  5  Hill  (N.  Y.)  10  ; 
Mllingsv.  Tolland  Ins.  Co.,  20  Conn.  139;  Moore  v.  Protection  Ins.  Co.,  ante; 
Mercha.nts\  etc.,  Ins.  Co.  v.  Washington,  etc.,  Ins.  Co.,  1  Handy  (Ohio)  181 ;  Zeg- 
gett  V.  .^itna  Ins.  Co.,  10  Rich.  (S.  C.)  202. 

« Piiidar  v.  Resolute  Fire  Ins.  Co.,  47  N.  Y.  114. 
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be  followed  exactly  as  in  that  policy :  and  that  in  response  to  that 
request  the  defendant  sent  to  the  plaintiffs  assignor  the  policy  in  suit. 
"  This  evidence  must  have  been  offered  for  the  purpose  of  laying 
the  foundation  of  a  claim  or  argument  on  the  part  of  the  plaintiff, 
that  by  sending  the  policy  in  response  to  this  application,  the  defend- 
ant assented  to  and  assumed  to  comply  with  the  request  made  of  it,  and 
that  it  therefore  treated  ihe  language  of  the  policy  sent,  as  synony- 
mous with  that  of  the  Kings  county  policy.     In  other  words,  that  the 
facts  offered  to  be  proved,  amounted  to  an  admission  by  the  defendant 
that  both  policies  meant  the  same  thing.     For  no  other  purpose  can 
the  evidence  have  been  relevant.     The  evidence  was  properly  rejected 
for  two  reasons.     First,  because  the  facts  offered  to  be  proved  would 
not,  if  established,  have  justified  or  sustained  an  inference  or  finding 
by  the  jury  that  the  policy  sent  was  intended  as  a  compliance  with  the 
request  made  by  the  plaintiff's  assignor.     The  wording  of  the  Kings 
county  policy  was  sufficient,  as  was  held  in  the  case  of  Pindar  v. 
The   Kings   County  Insurance   Company,'  to   cover   any  and   every 
description  of  goods  usually  kept  in  country  stores,  embracing  extra 
hazardous,  as  well  as  hazardous,  if  proved  to  be  usually  kept  in 
such  stores.     The  request  was  to  follow  exactly  the  wording  of  that 
policy.     So  far  from  doing,  or  attempting  to  do  so,  the  defendant  sent 
a  policy  worded  in  an  entirely  different  manner,  not  at  all  resembling 
the  policy  sent  as  a  precedent,  but  on  the  contrary  expressly  restrict- 
ing the  insurance  to  the  two  classes  of  goods  defined  as  not  hazardous 
and  hazardous.     This  was  in  effect  a  refusal  to  grant  as  comprehensive 
a  policy  as  the  one  applied  for,  and  must  have  been  so  understood  by 
any  person  of  ordinary  intelligence  on  a  comparison  of  the  two  policies. 
But  in  the  second  place,  had  the  offer  been  to  prove  by  oral  evi- 
dence that  the  parties  to  the  contract  intended  the  policy  in  suit  to  be 
co-extensive  with  the  Kings  county  policy,  such  evidence  would  have 
been  wholly  inadmissible.     Evidence  of  surrounding  circumstances, 
and  other  parol  evidence  is  in  some  cases  admissible  to  show  the  mean- 
ing of  language  employed  in  a  contract,  or  the  sense  in  which  it  has 
been  used,  but  never  to  show  the  intent  of  the  parties  as  contradis- 
tinguished from  what  the  words  express;  and  when  the  language  of 
an  instrument  has  a  settled  legal  construction,  parol  evidence  is  not 
admissible  to  contradict  that  construction.     Where  the  policy,  as  in 
this  case,  expressly  declares  that  only  goods  not  hazardous  and  haz- 

'  36  N.  Y.  R.  648. 
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ardous  are  insured,  and  that  the  keeping  of  extra  hazardous,  or 
specially  hazardous  goods  on  the  premises  shall  avoid  the  policy,  and 
such  language  has  a  settled  meaning,  parol  evidence  tending  to  show 
a  different  understanding  or  agreement,  preceding  or  cotemporaneous 
with  the  issuing  of  the  policy,  is  inadmissible.  All  such  understand- 
ings are  merged  in  the  written  instrument,  and  neither  party  can  be 
permitted  to  prove  that  the  instrument  does  not  mean  what  it  says. 
The  evidence  was  not  admissible  for  the  purpose  of  showing  notice 
to  the  defendant  that  the  plaintiff's  assignor  kept  in  the  store  such 
merchandise  as  was  usually  kept  in  country  stores,  and  that  conse- 
quently it  insured  the  goods  in  the  store  as  it  was.  That  notice  was 
not  material,  so  long  as  the  defendant  did  not  accept  the  risk  as  offered, 
or  insert  in  the  policy  its  permission  to  keep  the  prohibited  goods.' 
The  policy  gave  notice  to  the  insured,  in  plain  language,  that  so  long 
as  the  prohibited  goods  were  upon  the  premises  the  policy  was  not 
operative,  and  that  if  he  desired  to  avail  himself  of  the  insurance,  he 
must  remove  them.  If  he  was  not  content  to  submit  to  those  condi- 
tions, he  should  have  rejected  the  policy.  The  second  and  only  other 
offer  of  proof  not  passed  upon  on  the  former  appeal,  was,  that  neither 
the  assured  or  the  plaintiff  discovered  the  difference  between  the  word- 
ing of  this  policy  and  that  of  the  Kings  County  Insurance  Company 
until  after  the  fire.  This  fact  could  not  change  the  construction  of  the 
instrument.  The  failure  of  the  insured  to  read  the  policy  could  not 
enlarge  the  liability  which  it  imposed  upon  the  defendant.  The  evi- 
dence was,  therefore,  clearly  immaterial  for  the  purposes  of  this  action. 
The  fact  offered  to  be  proved,  explains  the  conduct  of  the  assured  in 
relying  upon  a  policy  so  illy  adapted  to  his  protection,  and  adds  another 
to  the  often  recurring  instances,  in  which  the  object  for  which  insurance 
sought,  is  frustrated  by  the  neglect  of  the  assured  to  acquaint  himself 
with  the  provisions  of  his  policy.  So  long  as  insurance  companies  are 
permitted  to  deal  with  the  public  as  they  do,  by  issuing  policies 
encumbered  with  an  infinite  variety  of  complicated  printed  conditions 
and  stipulations  which  the  courts  are  bound  to  enforce  as  constituting 
essential  parts  of  the  contract,  there  is  no  safety  in  accepting  a  policy 
without  the  most  rigid  scrutiny  of  its  contents.  It  is  true  that  this 
degree  of  care  is  not  usual  with  the  mass  of  mankind,  and  through 
their  caution,  insurers  often  escape  the  liability  which  they  were  sup- 
posed to  have  assumed,  and  it  would  be  exceedingly  desirable,  if  prac- 


■  Barrett  v.  The  Union  Mut.  Ins.  Co.,  7  Cu3h.  175, 180 ;  Lee  v.  Howard  Co.,  3 
Gray  (Mass.)  583,  592. 
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ticable,  some  system  should  be  devised  by  which  a  simpler  and  more 
uniform  description  of  policy  should  be  adopted.  *  *  But  as  ths 
law  now  stands,  there  is  no  restriction  upon  the  insertion  in  policies  of  any 
conditions,  not  unlawful  in  themselves,  and  they  must  he  construed  and 
enforced  by  the  courts  in  the  same  manner  as  other  private  contracts  whose 
provisions  are  understood  and  assented  to  by  the  parties."^ 

But  where  there  is  anything  in  the  written  portion  of  the  policy,  or 
in  the  description  of  the  property  itself,  that  shows  that  any  articles, 
within  the  prohibited  class,  are  permitted  to  be  kept,  the  force  of  the 
printed  clause  is  overcome.' 

'In  Massachusetts  it  is  held  that  where  the  policy  stipulates  ag'ainst  the  keeping' 
or  storing  of  certain  hazai'dous  articles  named,  the  keeping-  of  them  as  a  part  of 
the  stock,  although  usually  kept  as  a  part  of  such  stocks,  avoids  the  policy  when 
the  words  describing  the  risk  do  not  of  themselves  import  a  license.  Thus,  where 
a  policy  covered  a  general  stock  of  "  dry  goods,  groceries,  hardware,  crockeiy, 
glass  and  wooden  ware,  brittania  and  tin  ware,  stoves  of  various  kinds,  and 
various  other  wares  and  merchandise,"  and  also  provided  that  a  use  of  the  premi- 
ses for  the  purpose  of  keeping  or  storing  any  of  the  articles  denominated  "haz- 
ardous," among  which  "rags"  were  named,  it  was  held  that  the  keeping  of 
"rags"  as  a  part  of  this  stOck,  avoided  the  policy.  See  also,  to  same  effect,  Lee 
V.  Howard  /ras.  Co.,  3  Gray  (Mass.)  592  ;  Witherell  v.  Oity  Fire  Ins.  Co.,  16  Gray 
(Mass.)  276.  The  case  of  Whitinarsh  v.  Conway  Fire  Ins.  Co.,  16  Gray,  359 ; 
4  Ben.  F.  I.  C.  482,  holds,  that  if  the  description  of  the  stock  is  such  as  to  embrace 
the  prohibited  articles,  or  if  evidence  is  given  showing  that  the  prohibited  articles 
usually  formed  a  part  of  such  a  stock,  the  policy  is  not  avoided  by  keeping  them, 
and  distinguished  this  case  from  those  previously  named  upon  that  ground.  See 
also,  Elliott  V.  Hamilton,  etc.,  Ins.  Co.,  13  Gray  (Mass.)  139. 

'  In  Meynolds  v.  Cormnerce  Ins.  Co.,  47  N.  Y.  597,  an  action  was  brought  upon  a 
policy,  whereby  the  defendant  insured  the  plaintiff  in  the  sura  of  $5,500  "on  the 
brick  and  frame  buildings  situate  on  the  south  side  of  West  Thirty-ninth  street, 
extending  fi-om  the  Eleventh  avenue  to  the  North  river,  this  city,  known  as  the 
New  York  abbattoirs,  and  numbered  from  1  to  43,  inclusive,  on  plan  of  same,  for 
the  amount  specified  on  each,"  viz. :  The  amount  insured  on  Nos.  23,  24,  2S,  26, 
27,  28  and  29  was  $900.  By  the  terms  of  the  policy,  the  premises  were  "privi- 
leged to  be  occupied  as  hide,  fat  melting,  slaughter  and  packing  houses,  and 
stores  and  dwellings,  and  for  other  extra  hazardous  purposes."  According  to  the 
classification  of  hazards  in  and  by  the  policy,  the  division  and  distribution  of 
risks  was  as  follows,  viz.  :  Into  "first  class,"  including  "not  hazardous;"  "haz- 
ardous No.  1,"  and  "extra  hazardous  No.  1 ;"  and  into  "second  class,"  including 
"hazardous  No.  2,"  "extra  hazardous  No.  2,"  "extra  hazardous  No,  3,"  and 
"  specially  hazardous."  Each  of  the  above  subdivisions  of  hazard  contains  a 
specific  designation  of  the  "  trades,  occupation  and  merchandise,"  intended  to  be 
comprehended  therein.  The  clause  in  the  policy  in  relation  to  "  specially  haz- 
ardous "  risks  contained  the  following  provision,  viz.  :  "  The  following  trades, 
occupations  and  merchandise  add  to  the  rate  of  the  building  and  its  contents  fifty 
cents  or  more  per  5ilOO,  and  to  be  covered  must  be  specially  written  in  the 
policy ;"  and  after  mentioning  a  number  of  particular  trades  and  articles  of  mer- 
chandise, winds  up  with  the  clause,  "  and  all  work-shops,  manufacturing  estab- 
bshments,  trades  and  mills  not  above  enumerated  as  hazardous  or  extra  hazard- 
ous." Distilleries  are  not  included  in  the  specification  of  risks^  contained  in  either 
of  the  designations  of  hazards  in  the  policy  under  the  heads  "hazardous"  or 
"  extra  hazardous."  A  fire  broke  out  in  the  general  premises  in  question,  extend- 
mg- from  Nos.  23  to  29,  inclusive,  by  which  Nos.  24  and  25  were  entirely  destroyed, 
and  the  others  damaged  and  partially  destroyed.  The  fire  originated  in  Nos.  24 
and  25.  Nos.  24  and  23  were  then  occupied  as  a  distillery  and  rectifying  estab- 
hshment.    In  the  body  of  the  policy,  following  the  description  of  the  premises 
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A  verdict  having  been  rendered  for  the  plaintiff,  it  was  sustained 
upon  appeal.' 

insiu-ed,  was  the  following-  clause  :  "If  the  above  mentioned  premises,  at  any- 
time during  the  period  for  which  this  policy  would  otherwise  continue  in  force, 
shall  be  used  for  the  purpose  of  carrying  on  therein  any  trade  or  occupation,  or 
for  stoi-ing  or  keeping  therein  any  articles,  goods  or  mei-chandise  denominated 
hazai'dous  or  extra  hazai-dous  or  specially  hazardous  in  the  second  class  of  the 
classes  of  hazaa-ds  annexed  to  this  policy,  except  as  herein  specially  provided  for, 
or  hereafter  agreed  to  by  this  corpoi-ation,  in  writing,  upon  this  policy,  from 
thenceforth  so  long  as  the  same  shall  be  so  used,  this  policy  shall  be  of  no  force 
or  effect."  The  policy  sued  upon  was  a  renewal  of  a  previous  policy  covering 
the  same  premises ;  and  the  first  policy  was  in  the  same  words  with  the  second 
policy,  except  that  the  former  was  dated  May  4,  1864,  and  the  buildings  Nos.  41 
and  42  were  therein  noted  as  being  vacant.  At  the  close  of  the  plaintiff 's  case 
the  defendant's  counsel  moved  for  a  dismissal  of  the  complaint,  on  the  ground 
that  it  appeared  by  the  plaintiif 's  own  evidence  that,  at  the  time  of  the  tire,  there 
was  a  change  in  the  use  and  occupation  of  the  premises  insui-ed,  affecting  and 
increasing  the  risk.  The  court  denied  the  motion,  and  the  defendant's  counsel 
excepted.  At  the  close  of  the  case  on  both  sides,  the  court  directed  the  jury  to 
find  a  verdict  upon  the  following  question,  viz. :  Did  Mr.  Lang,  the  agent  or  rep- 
resentative of  the  plaintiff,  say  that  he  thought  that  a  change  had  occuri-ed  in 
the  business  carried  on  in  the  premises,  and  refer  the  defendant  to  the  Merchants' 
Insurance  Company  for  information  on  that  subject  at  the  time  the  renewal  was 
asked  for  ? 

'CHtTRCH,  C.J.,  in  a  vei-y  able  opinion,  said:  "It  is  an  elementary  rule  that 
where  there  is  an  inconsistency  in  the  written  portion  of  a  policy,  and  indeed  of 
any  contract,  the  -wi-itten  is  to  be  preferj-ed  to  the  printed,  as  the  attention  of  the 
parties  is  supposed  to  be  more  directly  drawn  to  such  parts  as  are  written  than 
to  the  printed,  which  are  used  in  all  cases.  2  Par.  on  Contracts,  516  ;  1  Arnould 
on  Insurance,  80.  The  pi-ivileged  uses  specified  are  '  specially  hazarduos,"  as 
defined  in  the  classification  of  hazards  annexed  to  the  policy.  They  a,re  not 
enumerated,  but  are  included  in  the  general  words  of  '  all  workshops,  manufactur- 
ing establishments,  trades  and  mills,  not  above  enumerated  as  hazardous  oi-  extra 
hazardous.'  The  words  in  the  policy,  '  or  otTier  extra  hazardous  purposes,  must 
be  taken  to  mean  purposes  of  the  same  class  as  those  before  specified,  and  the 
tei-m  '  extra  hazai-dous '  must  yield  to  .the  specifications  accordingly.  It  the 
language  had  been,  and  other  like  purposes,  the  right  of  the  plaintifl  to  use  the 
presses  for  any  purpose  enumerated  as  specially  hazardous  would  have  been 
unquestioned.  No  other  construction  could  have  been  given.  Ihe  language 
used  is  certainly  capable  of  the  same  construction,  and  such  is  the  construction 
which  pei-sons  receiving  a  policy  would  ordina.-ily  put  upon  it  It  is  the  same  as 
thouffh  eveiT  occupation  enumerated  as  specially  hazardous  had  been  specihed, 
and  then  the  general  words,  'and  other  extra  hazardous  purposes,  used.  In 
such  a  case  it  ii  clear  that  the  term  '  extra  hazardous  'would  be  construed  with 
reference  to  the  specification  preceding  them,  upon  the  principle  that  general 
words  yield  to  particular  recitals.  2  Par.  501,  note  a.  I  think  this  principle 
TppUes  to  this  policy,  and  that  the  plaintiff  had  a  right  to  "««  t^J^  Pjemjses  fo, 
any  special  hazardous  pui-pose.  Insurance  companies  are  not  restricted  in  the 
right  to  insert  such  tei-ms  and  conditions  in  their  Pf  «?s  ^/"/yf^^^HX^  ff 
the  duty  of  courts  to  construe  them  accordmg  to  established  legal  P"nciples  It 
nersons  receiving  policies  neglect  to  examine  these  conditions,  they  must  take  the 
Se^ences!  bft^egal  principles  and  public  policy  demand  that  equivocal  lan- 
^ase  especiaUy  if  Calculated  to  mislead  the  assured,  shall  be  construed  most 
K'ly  agS^those  using  the  language  and  issuing  the  policies.  }^JJ^S^^f-f 
rule,  f hit  in  cases  of  doubt  arising  from  tbe  ambiguity  of  *«  l^"f^  ^^fj^^^^^  ^"^^ 

^l^^ei^^aTZ^^ufpS^'^^tu^K^u^ol^in^^e^l^r 
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Ambiguous  conditions.    Repugnant  stipulations,  effect  o£ 

Sec.  59.  It  is  the  duty  of  the  insurer  to  clothe  the  contract  in  language 
so  plain  and  clear,  that  the  insured  cannot  be  mistaken  or  misled  as  to  the 

like  purposes,  and  we  must  presume  that  both  parties  so  understood  it.  The 
special  finding-  of  fact  by  the  jury  has  an  important  bearing  upon  the  question. 
That  finding  is,  that  the  plaintiff 's  agent  infoi'med  the  company  at  the  time  the 
renewal  or  new  policy  was  applied  for,  that  he  thought  that  a  change  had  oc- 
cuiTed  in  the  business  carried  on  in  the  premises,  and  referred  them  to  the 
Merchants'  Insurance  Company  for  information  on  that  subject.  The  Meichants' 
Insurance  Company  had,  it  seems,  i-ecently  insured  the  property,  and  caused  a 
survey  to  be  made,  and  if  the  defendant  had  made  the  inquiry,  it  would  have  led 
to  a  knowledge  of  the  real  facts.  The  statment  of  the  agent,  therefore,  that  he 
thought  a  change  of  business  had  taken  place,  and  a  reference  to  where  the  fact 
could  be  ascertained,  was  equally  effective  as  a  notice  of  the  very  change  that 
had  been  made.  In  such  a  case,  whatever  is  notice  enough  to  excite  ■  attention, 
and  put  a  party  upon  his  guard  and  call  for  inquiry,  is  notice  of  evei-y thing  to 
which  such  inquiry  might  have  led.  When  a  pei-son  has  sufficient  information  to 
lead  him  to  a  fact,  he  shall  be  deemed  conversant  with  it.  2  Kent's  Comm.  631, 
note  1 ;  3  Myl.  and  Keen,  739.  It  is  unnecessary,  however,  to  go  beyond  actual 
notice  that  a  change  had  taken  place  which  the  finding  established.  This  knowl- 
edge is  a  circumstance  proper  to  be  considered  in  determining  the  intention  of 
the  defendant  in  the  language  employed,  and  it  does  not  conflict  with  the  rule 
that  parol  evidence  is  inadmissible  to  vary  the  terms  of  written  instruments.  We 
may  resort  to  surrounding  circumstances  in  all  cases  of  doubtful  construction  and 
patent  ambiguity.  If  the  words  are  clear  and  unambiguous,  a  contrary  intention 
derived  from  outside  circumstances  is  of  no  avail.  A  new  contract  cannot  be 
made  by  showing  that  the  intention  was  to  make  one  different  from  that  expressed. 
But  to  ascertain  what  the  contract  is  in  case  of  ambiguous  language,  a  resort  may 
be  had  to  the  circumstances  sui-rounding  the  author  at  the  time.  So  his  knowl- 
edge or  ignorance  of  certain  facts  are  competent  to  determine  what  he  meant  by 
the  language  used.  As  in  a  devise  to  Mary  B.,  for  life,  with  remainder  to  her 
three  daughters,  Mary,  Elizabeth  and  Ann.  At  the  date  of  the  will  Maiy  B.,  had 
two  legitimate  daughters,  Mary  and  Ann,  living,  and  one  illegitimate,  named 
Elizabeth.  It  was  held  that  evidence  was  admissible  to  show  that  Maiy  B., 
formerly  had  a  legimate  daughter  named  Elizabeth,  who  died  some  years,  before 
the  date  of  the  will,  and  that  the  testator  did  not  know  of  her  death,  or  of  the 
birth  of  an  illegitimate  daughter.  12  A.  and  E.  431.  So  where  a  testator  divised 
a  farm  in  A.  in  possession  of  T.  H.  to  T.  R.,  and  he  had  two  farms  in  A.,  in  pos- 
session of  T.  H.,  it  was  held  that  if  one  of  the  fai-ms  was  subject  to  a  trust,  or  if 
the  testator  supposed  it  was  and  treated  it  as  such,  the  other  farm  would  pass  by 
the  devise,  as  he  was  presumed  to  have  intended  the  farm  devised  for  the  per- 
sonal use  of  T.  R.  12  Eng.  Law  and  Equity,  52.  Mr.  Parsons,  in  his  work  on 
Contracts,  lays'  down  the  rule  in  such  cases  as  follows  :  '  If  the  meaning  of  the 
instrument,  by  itself,  is  affected  with  uncertainty,  the  intention  of  the  parties  may 
be  ascertained  by  extrinsic  testimony,  and  this  intention  will  be  taken  as  the 
meaning  of  the  parties  expressed  in  the  instrument,  if  it  be  a  meanig,  which  may 
be  distinctly  derived  from  a  fair  and  rational  interpretation  of  the  words  actually 
used.'  This  intention,  however,  it  should  be  observed,  is  to  be  ascertained, 
except  in  cases  of  latent  ambiguity,  by  a  development  of  the  circumstances  under 
which  the  instrument  was  made.  Mere  declarations  are  not  admissible  for  the 
purpose,  but  the  knowledge  of  facts  by  the  party  is  competent,  and  notice  that 
a  change  had  been  made  is  as  potent  upon  the  question  of  intention,  as  if  the 
defendant  knew  that  these  buildings  were  actually  used  distilleries.  I  think 
they  are  chargeable  with  that  knowledge ;  but  they  certainly  knew  that  a  change 
had  taken  place.  We  are  to  place  ourselves,  as  nearly  as  may  be,  in  the  position 
of  the  author  of  the  instrument,  and  consider  the  facts  surrounding  him,  with  his 
knowledge  or  ignorance  of  facts,  and  with  his  belief  of  the  existence  or  non-exis- 
tence of  certain  facts,  and,  in  that  position,  we  may  often  see  clearly  the  meaning 
of  language,  which,  without  these  aids,  would  be  unintelligible  or  doubtful.  The 
old  policy  which  had  expired  contained  the  same  language  as  this  one  pei-mitting, 
specifically,  several  specially  hazardous  uses;   and  with  a  knowledge  that  a 
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burdens  or  duties  thereby  imposed  upon  him.  Having  the  poww  to  impose 
conditions,  and  being  the  party  who  draws  the  contract,  he  must  see  to  it 
that  all  conditions  are  plain,  easily  understood,  and  free  from  ambiguity. 
In  the  language  of  the  court  in  an  English  case,'  it  "  ought  to  be  so 
framed  that  he  who  runs,  can  read.  It  ought  to  be  framed  with  such 
deliberate  care  that  no  fwm  of  expression  by  which  on  the  one  hand,  the 
party  assured  can  be  caught,  or  by  which,  on  the  other,  the  company  can 
be  cheated,  shall  be  found  on  its  face."  Failing  to  employ  a  clear  and 
definite  form  of  expression,  the  benefit  of  all  doubts  will  be  resolved 
in  favor  of  the  assured.  The  courts  will  not  permit  the  assured  to  be 
misled,  or  cheated,  where  there  is  any  sort  of  justification,  from  the 
language  used,  for  the  interpretation  placed  by  him  upon  the  instru- 
ment. A  contract  drawn  by  one  party,  who  makes  his  own  terms, 
and  imposes  his  own  conditions,  will  not  be  tolerated  as  a  snare  to  the 
unwary,  and  if  the  words  employed,  of  themselves,  or  in  connection 
with  other  language  used  in  the  instrument,  or  in  reference  to  the 
subject-matter  to  which  they  relate,  are  susceptible  of  the  interpreta- 
tion given  them  by  the  assured,  although  in  fact  intended  otherwise 
by  the  insurer,  the  policy  will  be  construed  to  favor  the   assured." 

change  had  taken  place  in  the  use  of  some  of  them,  we  must  presume  an  intention 
on  the  part  of  the  defendants  to  provide  for  them  in  this  policy,  and  as  those  uses 
expressly  permitted,  belonged  to  the  highest  grade  of  hazards,  and  the  language 
employed  is  capable  of  a  construction  permitting  all  other  like  uses,  we  are  bound 
to  presume  that  the  defendant  intended  such  a  construction,  otherwise  it  must 
have  acted  in  bad  faith,  which  is  never  presumed.  We  are  to  suppose,  if  the 
language  will  permit  it,  that  the  defendant  intended  to  protect  the  property  of 
the  assured  according  to  the  change  which  it  knew  had  taken  place.  The  dis- 
tinction between  this  and  the  Pindar  case  is,  that  in  that  case  the  language  was 
held  to  be  unambiguous,  and,  although  the  policy  was  claimed  to  be  different 
from  that  called  foi-,  yet,  having  been  issued,  delivered  and  accepted,  and  sued 
upon  the  assured  was  bound  by  its  terms,  and  that  extrinsic  evidence  of  circum- 
stances, or  otherwise,  was  Incompetent  to  change  it.  Such  is  the  established 
law,  but  it  does  not  apply  to  »  case  where  the  language  is  capable  of  different 
constructions.  The  defendant  was  defeated  upon  the  issue  of  fact  made  in  the 
court  below,  and  that  finding  is  conclusive  upon  this  court,  whethei-  right  or 
wrong,  and  the  effect  of  it,  upon  what  the  defendant  intended  by  the  language 
used,  is  adverse  to  the  constiiiction  put  vipon  it  by  it.  This  consti-uction  of  the 
contract  renders  the  testimony  offered,  that  distilleries  are  more  hazardous  than 
the  establishments  specified,  immaterial.  The  assured  having  the  right  to  use 
the  premises  for  any  specially  hazai-dous  purpose,  it  was  not  competent  to  prove 
any  distinction  of  hazard  in  these  premises." 

'  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484. 

^Hoffman  v.  ^tna  Ins.  Co.,  32  N.  Y.  405  ;  Reynolds  v.  Convmerce  Ins.  Co.,  47 
id.  597  ;  Chandler  v.  St.  Paul  F.  &  M.  Ins.  Co.,  21  Minn.  85 ;  18  Am.  Rep.  385  ; 
Blaekett  v.  Assurance  Co.,  2  C.  &  J.  244;  Merrick  v.  Qennania,  Fire  Ins.  Co.,  54 
Penn.  St.  277  ;  Braun.stein  v.  Accidental  Death  Ins.  Co.,  1  B  &  S.  782 ;  Catlin  v. 
Springfield  Fire  Ins.  Co.,  1  Sum.  (N.  S.)  434  ;  Bartlett  v.  Union  M.  <&  F.  Ins.  Co., 
46  Me.  500  ;  The  Mayor  of  N.  Y.  v.  Hamilton  Fire  Ins.  Co.,  39  N.  Y.  45  ;  Phillips 
V.  Putnam  Ins.  Co.,  28  Wis.  472;  'Wilson  v,  Conway  Fire  Ins.  Co.,  4  R.  I.  141; 
Palmer  v,  Warren  Ins.  Co.,  1  Story  (U.  S.)  360. 


142  The  Risk  and  its  ]^•CIDENTR. 

The  courts  will  tiot  favor  cunningly  devised  policies  which  are  intended 
to  enable  the  company  to  reap  the  advantage  and  yet  escape  the  risk, 
and,  where  there  has  been  a  fair  contract,  and  a  substantial  compli- 
ance with  its  terms,  it  will  be  enforced,  although  there  may  be  some 
trifling  or  technical  laches.'  And  in  construing  conditions,  it  is  proper, 
for  the  purpose  of  determining  whether  the  insurer  has  misled  the 
insured,  to  look  at  the  place  in  the  policy  where  the  condition  is 
printed,  and  the  kind  of  type,  as  compared  with  the  rest  of  the  policy," 
and,  for  the  purpose  <  f  arriving  at  the  real  intention  of  the  parties, 
reference  may  be  had  to  matter-;  dehors  the  policy,  as  to  the  location, 
situation  and  purposes  of  the  risk,  the  uses  to  which  it  was  devoted, 
the  usages,  if  any,  incident  thereto,  or,  indeed,  to  any  attending  facts 
and  circumstances  that  tend  to  show  the  real  purpose  and  intention 
of  the  parties. ° 

'  Kentucky  Mut.  Ins.  Co.  v.  Jenks,  5  Ind.  96 ;  Ind.  Mut.  F.  Ins.  Co.  v.  Conner, 
id.  170. 

"  Kingsley  v.  Mut.  P.  Ins.  Co.,  ante. 

'In  Mauger  v.  Holyoke  Ins.  Co.,  1  Holmes  (U.  S.)  287,  the  assured  took  out  a 
policy  of  insurance  to  the  amount  of  |2,000,  "  on  their  new  lithographic  printing 
press,  contained  in  the  fourth  story  of  brick  building  situate  No.  13  Banker 
street,  Boston,  Mass.  It  is  understood  that  $300  of  the  amount  shall  attach  on 
hand  presses."  Just  before  this  insurance  was  effected,  in  April,  1872,  the 
assured  had  purchased  a  new  lithographic  press  worth  $3,500,  and  of  a  smaller 
^ize  than  the  one  purchased  afterwards  and  refei-red  to  in  the  policy.  Permis- 
sion was  given  July  3  for  removal  to  fourth  and  fifth  stories  of  stone  and  brick 
building  corner  of  Milk  and  Devonshire  sti-eets,  Boston.  In  June,  1873,  the 
assured  procured  insurance  to  the  amount  of  $4,000  "  on  their  lithographic 
presses  and  ink-mill,  with  shafting  and  belting  connected  therewith,  contained  in 
the  fourth  and  fifth  stories  of  stone  building  57  Milk  street,  corner  of  Devonshire 
street."  At  this  time  the  assured  had  two  lithographic  presses  and  several  hand 
presses.  The  press  upon  which  the  defendants'  policy  was  issued  was  purchased 
in  October,  1872,  and  was  insured  by  the  defendants  in  November,  1872,  for  one 
year  in  the  sum  of  $4,300,  as  follows  :  "  On  their  Hugh  &  Kimbler's  No.  6  steam 
lithographic  press,  size  30x40,  situate  in  chambers  of  granite  and  brick  building, 
situate  No.  57  Milk  street,  corner  of  Devonshire  sti'eet,"  payable,  in  case  of  loss, 
to  the  plaintiif.  The  policy,  by  its  terms,  required  the  defendants  to  pay  three- 
fourths  of  the  value  of  the  property  in  sixty  days  after  proofs  of  loss  had  been 
made,  unless  the  amount  was  to  be  reduced  under  the  following  provision  of  the 
policy:  "In  case  of  any  other  contract  of  insurance  upon  the  property  hereby 
insured,  whether  such  contract  be  valid,  or  nat,  as  against  the  pai-ties  thereto,  or 
either  of  them,  the  insured  shall  not,  in  case  of  loss  or  damage,  be  entitled  to 
recover  of  this  company  any  greater  portion  of  the  loss  or  damage  sustained  than 
the  amount  herein  insured  shall  bear  to  the  whole  amount  insured  on  said  prop- 
erty." As  previously  stated,  the  assured,  at  the  time  of  the  loss,  in  November, 
1872,  had  three  lithographic  presses  at  57  Milk  street,  besides  shafting  and  belt- 
ing. The  defendant  contended  that  all  the  policies  attached  to  the  press  specific- 
ally insured  by  its  policy,  and  that  the  clause  relating  to  double  insurance  applied 
in  the  adjustment  of  the  loss.  The  court  held  that  there  was  no  double  insm-- 
ance,  and  that,  in  determining  the  question  as  to  the  intention  of  the  parties, 
facts  and  circumstances  dehors  the  policy  might  be  shown.  "Explaining  the 
policies  in  this  case,"  said  Shbplby,  J.,  "iidkhe  light  of  attending  facts  and  cir- 
cumstances at  the  time  they  were  effected,  the  attention  of  the  parties  is  arrived 
at  without  difficulty.     The  first  policy  was  clearly  on  the  neno  lithographic  press, 
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Courts  will  not  go  outside  the  policy  to  ascertain  its  meaning,  or  the 
intention  of  the  parties,  when  it  can  he  reasonably  construed  without,'^ 
but  that  matters  outside  the  policy  may  be  resorted  to  for  the  purpose 
of  arriving  at  the  real  intention  of  the  parties,  when  there  is  any  ambi- 
guity in  the  policy,  is  established  by  numerous  respectable  authorities.' 
Thus,  in  a  case  in  the  Circuit  Court  of  the  United  States,^  the  policy 
provided  that  the  assured  should  keep  a  force  pump  on  the  premises. 
The  court  held  that  this  included  power  to  operate  it,  but  no  particular 
power.  "  If,"  said  Curtis,  J  ,  "  the  warranty  was  of  a  force  pump  in 
a  dwelling-house  at  all  times  ready  for  use,  I  should  hold  it  satisfied 
by  the  existence  of  a  force  pump  in  a  condition  to  be  worJced,"  because, 
referring  to  the  subject-mattter  of  the  contract,  no  inference  could  be 
drawn  that  power  was  to  be  provided  therefor.  "  Considering,"  he 
added,  "  the  nature  of  the  works  and  the  notorious  and  uniform  usage 
to  have  such  a  pump  in  such  a  position  driven  by  power"  it  must  be 
presumed  that  the  parties  contracted  in  reference  thereto,  and  that 
power  was  included  in  the  warranty.  "Policies  are  to  he  construed 
largely  according  to  the  intention  of  the  parties,  and  for  the  indemnity  of 
the  assured,  and  the  advancement  of  trade.*  Facts  and  circumstances 
dehors  the  instrument,  may  be  proved  in  order  to  discover  the  intention  of 
the  parties."  The  doctrine  that,  unless  excluded  by  the  fair  interpre- 
tation of  the  words  employed  in  the  policy,  reference  will  be  had  to 
the  nature  of  the  risks,  its  condition,  situation  and  attending  circum- 
stances at  the  time  when  the  policy  was  made,  as  well  as  to  the  ordi- 


definitely  described  and  located.  The  policy  of  June  28th  was  on  the  two  litho- 
graphic presses  then  in  the  chambers,  57  Milk  street,  and  was  not  intended  to 
apply,  and  did  not  apply,  to  any  steam  lithographic  presses  to  be  subsequently 
placed  therein.  It  was  not  a  jloating  policy  on  a  stock  of  merchandise  in  a  store, 
bought  for  sale,  and  with  the  intention  of  replacing  it  as  sold  and  keeping  the 
stock  good  ;  but  on  specific  machinery,  intended  for  permanent  use  in  the  loca- 
tion described.  It  was  not  expected  or  intended  to  embrace,  and  the  literal 
meaning  of  the  words  used  does  not  embrace,  any  presses  not  then  in  the  build- 
ing. It  could  only  embrace  such  presses  subsequently  placed  in  the  building,  if 
explained  by  facts  and  circumstances  dehors  the  policy,  and  the  facts  and  circum- 
stances do  not  thus  explain  it  or  aid  such  a  constraction.  The  policy  is  specific- 
ally upon  the  thi)-d  steam  lithographic  press,  not  in  the  building  when  the  other 
insurances  were  effected,  and  not  within  the  description  in  those  policies.  There 
was,  therefore,  no  double  insurance."  8tacey  v.  Franklin  F.  Ins.  Co.,  2  W.  &  S. 
(Penn.)  506,  is  a  case  involving  similar  questions,  and  holding  a  similar  doctrine. 
See  also  Ymmger  v.  Rc/yal  Exchange  Ins.  Co.,  1  Burr.  341 ;  May  v.  Buckeye,  etc., 
Ins.  Co.,  25  Wis.  291 ;  5  Ben.  P.  I.  C.  295  ;  Bond  v.  Gonsales,  post. 

^Baltimore  Ins.  Co.  v.  Lormi,  20  Md.  36  ;  Astor  v.  Union  Ins.  Co.,  7  Cow.  (N. 
Y.)  202  ;  Murray  v.  Hatch,  6  Mass.  465 ;  Levy  v.  Merrill,  4  Me.  480. 

^ Fimiey  v.  Bradford,  8  Met.  (Mass,)  348;  Sayles  v.  N.  W.  Ins.  Co.,  2  Curtis 
(U.  S.  C.  C.)  610  ;  Stacey  v.  Franklin  Fire  Ins.  Co.,  ante. 

'Sayles  v.  N.  W.  Ins.  Co.,  ante. 

*  RooBES,  J.,  in  Stacey  v.  Fh-anklin  Ins.  Co.,  amte. 
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nary  incidents  or  usages  relating  to  the  risk,  was  well  expressed  and 
illustrated  in  an  early  English  case.' 

In  that  case,  the  policy  covered  the  "  body,  tackle,  apparel,  ordnance, 
munition,  artillery  boat  and  other  furniture  of  and  in  the  said  ship." 
The  vessel  sailed  and  arrived  in  Canton  river,  China,  where  she  was  to 
stay  to  clean  and  refit,  and  for  other  purposes.  Upon  her  arrival  there, 
the  sails,  yards,  tackle,  cables,  rigging  apparel,  and  other  furniture, 
were,  by  the  captains  orders,  taken  out  of  her  and  put  into  a  ware- 
house built  for  that  purpose,  on  a  small  sknd  bar,  in  order  that  the 
articles  named  might  be  kept  dry  and  be  preserved  until  the  ship 
should  be  heeled  and  cleaned.  While  in  the  warehouse,  for  this  purpose, 
they  were  destroyed  by  fire,  and  the  insurers  insisted  that  it  was  not 
a  loss  covered  by  the  policy,  as  the  articles  were  not  destroyed  in  the 
ship.  It  was  found  that  the  course  pursued  by  the  captain  was  ruxes- 
sary,  prudent  and  usual,  and  the  court  held  that  the  loss  was  covered 
by  the  policy,  and  the  rules  established  were  that,  that  may  he  done 
which  is  usually  done  in  reference  to  such  risks,  and  that  the  ends  or  pur- 
poses for  which  the  subject-matter  of  the  risk  is  employed,  may  be  obtained 
by  any  of  the  usual  means  or  methods  employed  in  such  business  or  with 
such  risks.  "  The  insurer,"  said  Lord  Mansfield,  "  in  estimating  the 
price  at  which  he  is  willing  to  indemnify  the  trader,  against  all  risks, 
must  have  under  his  consideration,  the  nature  of  the  voyage  to  be  per- 
formed, and  the  usual  course  and  manner  of  doing  it.  Everything  done 
m  the  usual  course,  must  have  been  foreseen  and  in  contemplation  at  the 
time  he  engaged.  He  took  the  risk  upon  the  supposition  that,  what  was 
usual  or  necessary  would  be  done.  It  is  absurd  to  suppose  that  the  usual 
means  of  obtaining  it,  are  meant  to  be  excluded."  "  It  is  certain," 
said  Lee,  C.J.,  in  the  same  case,  "  that  in  the  construction  of  policies, 
the  strictum  jus  or  apex  juris  is  not  to  be  laid  hold  on  ;  but  they  are  to 
be  construed  largely  for  the  benefit  of  trade.  *  *  *  The  construc- 
tion should  be  according  to  the  course  of  trade.'" 

Thus,  where  a  policy  contains  repugnant,  or  conflicting  conditions, 
the  course  pursued  .by  the  assured  in  attempting  to  comply  with  the 
requirements  of  the  contract,  will  be  sustained,  if  the  instrument  is 
susceptible  of  such  an  interpretation,  although,  in  fact,  contrary  to  the 
intention  and  meaning  of  the  insurer.  As,  where  the  policy  con- 
tained a  condition,  that  "  no  suit  for  the  recovery  of  any  claim  under 
this  policy,  shall  be  commenced  after  the  end  of  one  year  after  any 

•  Younger  v.  Eoyal  JExchange  Asmranee  Co.,  1  Burr.  341. 

""BmiA  V.  aonsales,  2  Salk.  445  ;  McClver  v.  Girard,  etc.,  Ins.  Co.,  43  Iowa,  398. 
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claim  shall  occur,  and  in  case  such  suit  shall  be  commenced  after  the 
end  of  one  year  next  after  such  loss  or  damage  shall  have  occurred, 
the  lapse  of  time  shall  be  conclusive  evidence  against  the  validity  of 
the  claim,"  and  also  a  condition  that  the  company  should  not  be  liable 
to  pay  the  loss  until  sixty  days  aftefr  the  giving  of  notice,  and  proofs 
of  loss  were  furnished,  and  an  action  was  not  commenced  within  one 
year  after  the  loss  occurred,  but  was  commenced  within  one  year  after 
the  lapse  of  sixty  days  from  1he  filing  of  proof  of  loss,  it  was  held 
that  the  action  was  seasonably  commenced,  because  the  terms  of  the 
condition  were  antagonistical,  and  the  insured  was  justified  in  under- 
standing that  an  action  commenced  within  one  year  frcm  the  time 
when  the  claim  arose,  to  wit :  sixty  days  after  proofs  were  furnished, 
was  in  conformity  with  the  requirements  of  the  policy.  A  similar 
doctrine  has  been  held  in  several  cases  under  similar  provisions.' 

In  such  cases,  under  such  conditions,  a  claifn  against  the  company  does 
not  arise  from  the  mere  happening  of  the  loss.  No  claim  exists  until  all 
the  conditions  subsequent  have  heen  complied  with  ;  that  is,  until  notice  has 
been  given,  and  proofs  of  loss  duly  furnisJied.  These  are  essential  ele- 
ments to  perfect  the  claim,  and  until  so  perfected  no  legal  claim  exists." 

^Mixv.  Andes  Ins.  Co.,  9  Hun  (N.  Y.)  397;  Mayor,  etc.,  y.  Hamilton  Ins.  Co., 
39  N.  T.  45 .  A-mfiS  v.  N.  Y.  Union  Ins.  Co.,  14  N.  Y.  253 ;  Hawarct  v.  £^mnUin 
M.  &  F.  Ins.  Co.,  9  How.  Pr.  (N.  Y.)  45. 

'Young,  J.,  in  Chandler  v.  iSt.  Paul  F.  &  M.  In^.  Co.,  ante.  In  Mix  v.  Andes 
Ins.  Co.,  9  Hun  (N.  Y.)  397,  Talcott,  J.,  said :  "The  condition  of  the  policy  on 
■which  the  defendant  relies  for  a  defense  in  the  action  is  as  follows  :  '  It  is,  further- 
more, hei-eby  expressly  provided,  that  no  suit  or  action  against  said  company  for 
the  recovery  of  any  claim  upon,  under,  or  by  virtue  of  the  policy,  shall  be  sus- 
tainable in  any  court  of  law  or  chancery,  unless  such  suit  or  action  shall  be  com- 
menced within  the  "term  of  twelve  months  next  after  any  loss  or  damage  shall 
occur ;  and  in  case  any  such  suit  or  action  shall  be  commenced  against  said  com- 
pany after  the  expiration  of  twelve  months  next  after  such  loss  or  damage  shall 
have  occurred,  the  lapse  of  time  shall  be  taken  and  deemed  as  conclusive  evi- 
dence against  the  validity  of  the  claim  thereby  so  attempted  to  be  enforced.'  _  The 
Court  of  Appeals  has  expi-essly  decided  in  several  cases,  that  such  a  condition  in 
a  policy  of  insurance  is  valid  and  bindinsr,  and  that  an  action  must  fail  unless 
commenced  within  the  time  limited.  Mipley  v.  The  JEtna  Ins.  Co..  30  N.  Y.  136  ; 
Mooch  v.  The  N.  T.  &  Erie  Ins.  Co.,  30  id.  546.  But  the  same  court  has  also  held 
that  according  to  the  true  and  just  interpretation  of  such  a  condition,  the  time 
therein  specified  within  which  an  action  must  be  commenced  does  not  begin  to 
run  until  the  cause  of  action  shall  have  accrued.  The  Mayor  of  N.Y.J.  The 
Hamilton  Ins.  Co.,  39  N.  Y.  45.  In  the  case  cited,  the  condition  was  like  the  one 
in  the  policy  under  consideration,  limiting  the  time  for  the  commencement  of  the 
action  to  a  certain  period  after  the  loss  or  damage  shall  occur.  But  it  was  also 
provided  that  payment  of  losses  should  be  made  by  the  compar.y  within  sixty 
days  from  the  adjustment  of  the  preliminary  proofs  of  loss  by  the  parties.  In 
the  case  at  bar  the  policy  provides  as  follows  :  No.  11,  '  Until  proofs,  declarations 
and  cei-tificates  are  produced,  and  examination  submitted  to,  if  required,  the  loss 
shall  not  be  deemed  payable.'  No.  12.  '  Payment  of  losses  shall  be  made  sixty 
days  after  the  loss  has  been  ascei-tained  and  proved.'  According  to  the  decision 
in  the  case  last  cited,  the  cause  of  action  did  not  accrue  on  the  policy  in  question, 
nntil  sixty  days  after  the  preliminaiy  proofs  of  loss  had  been  served  upon  the 
10 
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Insurers  may  impose  any  lawful  conditions  upon  the  insured,  as  a 
basis  upon  which  the  risk  will  be  carried,  but  they  must  use  language 
that  leaves  no  doubt  as  to  the  meaning  of  the  condition.  If  there  is 
any  doubt  or  ambiguity  in  the  expressions  employed,  they  will  be 
construed  most  strongly  against  the  insurer.  This  is  upon  the  princi- 
ple that  a  person  who  draws  a  contract  must  draw  it  with  such  cer- 
tainty of  expression,  that  the  other  party,  following  the  ordinary  and 
usual  sense  of  the  words  employed,  or  the  meaning  which  the 'party 
obviously  intended  to  give  them,  in  connection  with  the  subject-matter 
to  which  they  relate,  will  not  be  misled  thereby,  and  if  there  is  any 
ambiguity,  the  party  is  not  bound  to  inquire  of  the  other  party  what 
was  intended,  but  is  fully  justified  in  following  the  ordinary  and  usual 
interpretation  of  the  words  used.  But,  if  in  connection  with  other 
parts  of  the  contract,  it  is  evident  that  the  instirer  intended  to  extend 
their  meaning,  and  the  insured  acts  upon  that  theory,  the  insurer  is 
estopped  from  setting  up  in  defence,  that  the  insured  has  violated  the 
conditions  of  the  contract  because  he  has  acted  upon  the  enlarged 
sense  of  the  language  employed,  which  was  fully  justified  by  the  lan- 
guage used  and  the  subject-matter  to  which  it  related.'  Thus,  in  the 
case  last  referred  to,  the  policy  contained  a  provision  as  follows  :  "  The 
above  premises  are  privileged  to  be  occupied  as  hide,  fat-meltitig, 
slaughter  and  packing  houses,  and  stores  and  dwellings,  and  for  other 
extra  hazardous  purposes."  In  the  classification  of  hazards  annexed  to 
the  policy,  the  occupations  specially  priviliged  were  not  embraced  in 
the  extra  hazardous  class,  but  came  within  a  general  clause  under  the 
head  of  specially  hazardous.  The  insured  let  a  portion  of  the  building 
for  a  distillery  and  rectifying  establishment,  which  also  came  under 
the  specially  hazardous  class,  and  the  insurers  claimed  that  this  use 
was  not  warranted  by  the  terms  of  the  policy,  and  consequently  that 

defendant.  The  fire  by  which  the  insured  property  was  destroyed  occurred  on  the 
7th  day  of  July,  in  the  year  1872.  But  the  proofs  of  loss  were  not  delivered  to 
the  defendant  until  the  24th  day  of  August,  1872,  at  which  date  the  loss  upon  the 
policy  was  settled  and  agi-eed  upon  by  the  defendant  at  the  sum  of  |4,571.43. 
Consequently,  according  to  the  just  interpretation  of  the  condition,  by  which  the 
time  for  commencing  an  action  on  the  policy  was  limited  to  twelve  months,  that 
time  did  not  commence  to  run  until  sixty  days  after  the  said  24th  day  of  August, 
in  the  year  1872.  The  suit  was  actually  commenced  by  service  of  the  summons 
and  complaint,  upon  the  duly  appointed  agent  of  the  defendant,  appointed  to 
receive  service  of  process  in  the  State  of  New  York  according  to  the  laws  thereof, 
on  the  11th  day  of  September  in  the  year  1873,  and  within  twelve  months  from 
the  time  within  which  the  cause  of  action  accrued.  See  also,  Ames  v  The  N  Y 
Union  Ins.  Co^WN.Y.  254:."  ,  .  y.     . 

^Reijnoldsv.  Cominercial  F.  Ins.  Co.,  47  N.  Y.  597.  The  opinion  of  Chtiech, 
C.  J.,  in  this  case  will  be  found  very  instructive  upon  the  question  of  construction 
of  contracts. 
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they  were  not  liable  for  the  loss.  But  the  court  held  that  the  words 
"  hazardous  "or  "extrahazardous"  must  be  taken  to  mean  purposes 
of  the  same  class  as  those  before  specified,  and  that  the  assured  had  a  right 
to  use  the  premises  for  any  specially  hazardous  purpose.  If  the  insure 
expressly  puts  a  construction  upon  certain  terms  employed,  and  there  is  no 
doubt  as  to  the  meaning,  the  insured  is  bound  thereby,^  but  if  he  employs 
language  in  such  a  connection  as  to  leave  a  doubt,  the  benefit  of  the 
doubt  will  be  given  to  the  assured.' 

Words  claimed  to  create  condition  must  be  set  forth  in  proper  place. 

Sec.  60.  Words  purporting  to  be  a  condition  upon  which  the  policy 
was  issued,  must  be  set  forth  in  such  a  place,  and  in  such  manner  in 
the  policy  as  leaves  no  doubt  that  they  were  so  intended,  and  words 
inserted  promiscuously  therein,  having  no  connection  with  other  con- 
ditions of  the  policy,  although  the  word  condition  is  used,  will  not  be 
treated  as  a  condition  of  the  policy.  Thus  where  the  words,  "  on  con- 
dition that  the  applicants  take  all  risk  from  cotton  waste,"  inserted 
■  between  the  statement  of  the  sum  insured  on  the  property,  and  the 
description  of  its  location,  were  held  not  to  constitute  either  a  condi- 
tion or  exception,  so  as  to  throw  the  burden  of  proof  upon  the  insured 
to  show  that  the  fire  was  not  occasioned  by  the  cotton  waste,  or  so  as 
to  render  it  necessary  to  negative  such  fact  in  the  declaration.'  Such 
words,  used  in  such  a  connection  in  the  policy,  are  nothing  more  than 
a  proviso,  signifying  the  intention  of  the  insurers  not  to  be  liable  for 
a  fire  originating  from  such  cause,  and  being  inoperative  either  as  a 
condition  or  exception,  if  the  insurer  seeks  to  avoid  liability  upon  that 
ground,  he  takes  the  burden  of  showing  that  the  loss  originated  from 
the  cause  to  which  the  proviso  relates.* 

Most  favorable  constmction  in  &Tor  of  assnred  will  be  made. 

Sec.  61.  In  case  repugnant  or  inconsistent  statements  appear  in  the 
policy,  that  statement  will  be  given  efi'ect  that  is  most  favorable  to  the 
assured.  Thus,  where  the  application  was  made  a  part  of  the  policy, 
and  the  application  contained  a  clause,  "  if  it  shall  hereafter  appear 
that  any  fraudulent  concealment  or  designedly  untrue  statement  be 
contained  therein,  then  all  the  money  which  shall  have  been  paid  on 
account  of  the  policy  shall  be  forfeited,  and  the  policy  shall  be  abso- 

'  Pindar  v.  Continental  Ins.  Co.,  38  N.  T.  366. 
^Meynolds  v.  Commerce  Ins.  Co.,  ante. 
•  Kingsley  v.  N.  E.  Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  393. 
*Mbtcalf,  J.,  in  Kingsley  v.  N.  E.  Mut.  F.  Ins.  Co.,  ante. 
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lutely  void,"  but  the  policy  itself  contained  a  provision  that,  "  if  any 
statement  contained  in  the  declaration  (application)  is  untrue,  the 
policy  shall  be  void,"  the  court  held  that,  in  order  to  avoid  the 
policy  because  of  an  untrue  statement  in  the  application,  the  insurer 
must  show  that  it  was  designedly  untrue,  because  the  insured  was 
entitled  to  the  most  favorable  construction  that  the  contract  would 
bear.  In  a  Massachusetts  case,'  the  by-laws  of  a  Mutual  Insurance 
Company  provided  that  all  the  statements  of  the  assured  in  his  appli- 
cation should  be  warranties;  but  in  the  application  itself,  which  was 
made  a  part  of  the  policy,  the  insured  agreed  that  the  "  application 
contains  a  correct  description  of  the  property,  so  far  as  it  regards  the 
condition,  situation,  value  and  risk  of  the  same,  and  that  any  misrep- 
resentation or  suppression  of  material  facts  shall  destroy  his  claim  for 
damage  or  loss."  Under  these  repugnant  conditions,  the  court  held 
that  the  insured  was  bound  by  the  statements  in  the  application  only 
so  far  as  they  were  material  to  the  risk,  and  that  the  question  of  mate- 
riality was  for  the  jury. 

Written  stipulations,  effect  o^  upon  printed. 

Sec.  62.  Where  one  stipulation  is  printed,  and  the  other  written, 
although  repugnant,  the  written  stipulation  will  prevail,''  although 
both  will  be  upheld,  if  possible.'  And  while,  where  both  condi- 
tions are  printed,  the  last  will  generally  overcome  the  first,  yet,  where 
one  is  written  and  the  other  printed,  the  written  condition  will  be  given 
effect  without  any  reference  to  their  position  in  the  policy.*  Thus, 
where  the  printed  portion  of  the  policy  provides  that  if  other  insurance 
is  obtained  without  the  consent  of  the  company  indorsed  on  the  policy, 
the  policy  shall  be  void,  the  words,  "  other  insurance  permitted  with- 
out notice  until  required,"  written  in  the  policy,  overcome  the  printed 
condition,  and  operate  as  a  license  to  the  assured  to  procure  other 
insurance  without  the  consent  of  the  insurer,'  and  such  permission 
upon  the  face  of  the  policy  is  a  compliance  with  a  condition  requiring 
permission  to  be  indorsed  upon  the  policy." 

'Elliott  V.  Hamilton  Ins.  Co.,  13  Gray  (Mass.)  137. 

=  Niagara  Ins.  Co.  v.  De  Chaff,  12  Mich.  124  ;  Bargett  v.  Orient  Mut.  Ins.  Co., 
3  Bos.  (N.  Y.)  385  ;  Coster  v.  Phoenix  Ins.  Co.,  2  Wash.  C.  C.  (U.  S.)  51 ;  Consoli- 
dated F.  Ins.  Co.  V.  CusTiaw,  41  Md.  59 ;  Schroeder  v.  Stock,  etc.,  Ins.  Co.,  46  Mo. 
174 ;  Predenek  Co.  Mut.  Ins.  Co.  v.  Deford,  38  Md.  414 ;  Blake  v.  Exchange  Mut. 
Ins.  Co.,  12  Gray,  265.  ^ 

'Stokes  V.  Cox,  1  H.  &  N.  533. 

*  Leeds  v.  Mechanics'  Ins.  Co.,  8  N.  Y.  351 ;  Bemandez  v.  Svm  Mut.  Itis.  Co., 
6  Blatch.  (U.  S.)  317 ;  Forbes  v.  American  Mut.  Life  Im.  Co.,  15  Gray  (Mass.)  249. 

'Blake  v.  Exchange  Ins.  Co.,  12  Gray  (Mass.)  265. 

'Ames  v.  N.  Y.  Union  Ins.  Co.,  14  N.  Y.  253. 
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Repugnant  stipulations  as  to  the  subject-matter  of  the  risk, 

iSec.  63.  Where  the  written  portion  of  the  policy  describes  the  prop- 
ei't.y  insured  as  of  a  certain  class,  and  the  property  as  described  embraces 
a  class  of  articles  ranked  in  the  policy  as  hazardous,  extra  hazardous, 
or  specially  hazardous,  or  which,  by  the  printed  terms  of  the  policy, 
are  prohibited,  as  if  the  goods  are  described  as  a  stock,  "  such  as  is 
usually  kept  in  a  country  store,'"  and  the  printed  portion  of  the  policy 
prohibits  the  keeping  of  certain  articles  usually  kept  in  a  country  store, 
the  written  portion  of  the  policy  overcomes  the  force  of  the  printed 
stipulations,  and  the  keeping  of  such  articles  does  not  operate  as  a 
breach  of  the  conditions  of  the  policy.  Thus,  where  a  policy  covered 
property  described  as  a  stock  such  as  is  usually  kept  in  a  general  retail 
store,  and  the  keeping  of  gunpowder  was  prohibited  by  the  printed 
portion  of  the  policy,  it  was  held  that,  if  gunpowder  formed  a  part  of 
the  stock  usually  kept  in  a  "  general  retail  store,''  the  keeping  of  gun- 
powder was  not  a  violation  of  the  conditions  of  the  policy.''  So  as  to 
other  articles,  as  "  whale  oil,  friction  matches,  earthenware,  etc.,"" 
"  alcohol  and  other  spirituous  liquors,"*  "  spirits  of  turpentine,'"  it  may 
always  be  shown  that  such  articles  are  usually  kept  as  a  part  of  the 
stock  of  the  class  insured,  and  if  proved,  the  printed  prohibitory  clause 
is  overcome  by  the  written  description  of  the  class  of  property  insured." 
So  where  a  building  is  insured  for  the  prosecution  of  a  certain  trade,' 
or  if  machinery  and  stock  in  a  certain  trade  is  insured,  the  policy  is 
treated  as  licensing  the  using  or  keeping  in  a  reasonable  way,  all  such 
articles  as  are  essential  to  the  business,  or  as  are  usually  used  in  the 

'  Franklin  F.  Ins.  Co.  v.  Updergaff,  43  Perm.  St.  350  ;  Pindar  v.  Kings  Co.  Ins. 
Co.,  36  N.  Y.  648  ;  WMtinarsh  v.  Cmiway  F.  Ins.  Co.,  16  Gray  (Mass.)  359  ;  Elliott 
V.  Hamilton  Mut.  Ins.  Co.,  13  id.  139;  Phmnix  Ins.  Co.  v.  Taylor,  5  Minn.  492. 

^PTiaenix  Ins.  Co.  v.  Taylor,  5  Minn.  492;  Duncan  v.  Sun  F.  Ins.  Co.,  6  Wend. 
(N.  Y.)  488.  In  Peoria  F.  &  Mut.  Ins.  Co.  v.  Ball,  12  Mich.  202,  the  policy  pro- 
hibited the  keeping  of  gunpowder.  The  insured  was  permitted  to  show  that  the 
agent  issuing  the  policy  knew  that  gunpowder  formed  a  part  of  the  stock  kept  by 
the  insured,  and  that  he  intended  to  continue  to  keep  it.  The  policy  prohibited 
its  keeping.  The  court  held  that  the  company  were  estopped  from  setting  up  a 
breach  of  such  condition  in  defense,  as  the  knowledge  of  the  agent  must  be  treated 
as  the  knowledge  of  the  company,  and  it  must  be  presumed  that  they  Intended  to 
issue  a  valid  policy,  and  therefore  waived  the  condition. 

»  Whitmarsh  v.  Conway  F.  Ins.  Co.,  16  Gray  (Mass.)  359. 

'Niagara  F.  Ins.  Co.  v.  De  Graff,  12  Mich.  124. 

'Pindar  v.  Cmmty  Ins.  Co.,  36  N.  Y.  648. 

'SteinbaeJi  v.  Lafayette  F.  Ins.  Co.,  54  N.  Y.  90 ;  Peoria  F.  &  Mut.  Ins.  Co.  v. 
Hall,  12  Mich.  202 ;  Pindar  v.  Kings  Co.  Ins.  Co.,  ante;  Viele  v.  ffermania  Ins. 
Co.,  26  Iowa,  9. 

'  Archer  v.  Merchants',  etc.,  Ins.  Co.,  43  Mo.  434 ;  Citizens'  Ins.  Co.  y.  McLaugh- 
lin, 53  Penn.  St.  485. 
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prosecution  of  the  business  in  any  of  its  details,  although  such  use  or 
keeping  is  expressly  prohibited  by  the  printed  portion  of  the  policy. 
Of  course,  if  the  insurer,  in  writing  upon  the  policy,  inserts  a 
prohibition,  it  is  operative,  and  overcomes  the  force  of  the  implied 
license ;  but  in  the  absence  of  such  written  prohibition,  the  written 
description  of  the  uses  or  class  of  property  described  carries  with  it  a 
license  to  use  or  keep  any  and  all  articles,  the  use  or  keeping  of  which 
is  a  usual  incident  of  the  business.' 

'In  Harper  v.  Albany  Mut.  Ins.  Co.,  17  JST.  Y.  194,  and  Harper  v.  N.  T.  City 
Ins.  Co.,  22  N.  Y.  441,  the  keeping  or  use  of  camphene  was  prohibited  ;  but,  as 
as  the  policy  covered  a  printer's  stock  and  materials,  and  it  being  shown  that 
camphene  was  necessary  to  clean  the  type,  and  was  usually  employed  by  printers 
for  that  purpose,  the  prohibition  was  held  not  to  apply.  In  HaU  v.  N.  T.  Ins.  Co., 
58  N.  Y.  292,  the  use  of  "kerosene  "  was  prohibited  ;  but,  as  the  policy  covered 
a  photographer's  stock,  mateHals,  etc.,  and,  it  being  shown  that  kerosene  was 
usually  employed  in  the  business,  for  heating  paper  and  other  purposes,  it  was 
held  that  the  prohibition  did  not  apply,  even  though  gas  could  have  been  equally 
well  used  for  that  purpose.  This  principle  was  well  illustrated  in  Steinbach  v. 
id  Fayfitte  Fire  Itis.  Co.,  54  N.  Y.  90.  In  that  case  an  action  was  brought  to 
recover  for  a  loss  sustained  under  a  policy  issued  by  ,the  defendants.  It  insured 
plaintiff  "  on  his  stock  of  fancy  goods,  toys  and  other  articles  in  his  line  of  busi- 
ness, contained  in  the  three-story  biick  building  situated  on  the  south-east  corner 
of  Baltimore  sti'eet  and  Tripolett's  alley,  and  now  in  his  occupancy  as  a  German 
jobber  and  importer."  It  was  also  written  in  the  policy  that  plaintiff  was  "  privi- 
leged to  keep  fire-crackers  on  sale."  The  insurance  was  for  $5,000  ;  premium, 
twenty  dollai's.  It  was  provided  in  the  policy  that  if  the  premises  should  be 
"  used  for  the  purpose  of  carrying  on  therein  any  trade  or  occupation,  or  for 
storing  or  keeping  therein  articles,  goods  or  merchandise  denominated  hazardous, 
or  extra  hazardous,  or  specially  hazardous  in  the  second  class  of  hazards  annexed 
to  the  policy,  except  as  herein  specially  provided  for,  or  hereinafter  agreed  to  by 
this  corporation  in  writing  upon  this  policy,  from  thenceforth  so  long  as  the  same 
shall  be  so  used,  this  policy  shall  be  of  no  effect;"  and  it  was  declared  that  the 
policy  was  "  made  and  accepted  in  reference  to  the  terms  and  conditions  herein 
contained  and  hereto  annexed,  which  are  hereby  declared  to  be  a  part  of  this  con- 
tract." Among  the  second  class  of  hazards  classed  as  "  hazardous  No.  2,"  are 
enumerated  "  fire-crackers  in  packages,"  which  add  to  the  I'ate  of  premium  ten 
cents  per  |100.  "Fii-e-works  "  classed  as  "specially  hazardous,"  add  fifty  cents 
or  more  to  the  rate.  Upon  the  trial  a  witness,  on  the  part  of  plaintiff,  was  asked  : 
"  Are  fire-works  usually  kept  in  Baltimore  by  persons  in  the  same  line  of  business 
as  Mr.  Steinbach  V  Objected  to.  The  objection  was  overruled,  and  defendant's 
counsel  excepted.  Defendant's  counsel  asked  his  witnesses  various  questions,  in 
substance,  as  to  whether  fire-works  were  a  part  of  the  line  of  business  of  a  Ger- 
man jobber  and  importer  dealing  in  fancy  goods,  toys,  etc.  These  were  objected 
to  by  plaintiff.  Objection  sustamed,  and  defendant  excepted.  The  defendant's 
counsel  requested  the  court  lo  charge :  "  1.  That  the  fact  of  the  insured  being 
privileged  to  keep  fire-crackers  on  sale  is  strong  evidence  that  the  insui'ed  was 
not  permitted  by  his  contract  to  keep  them  without  such  privilege."  The  court 
refused  to  charge  in  the  terms  of  the  request,  but  did  charge :  "  If  you  come  to 
the  conclusion  that  fire-works  were  in  the  Une  of  Mr.  Steinbach's  business,  then 
it  is  no  evidence  at  all.  If  you  come  to  the  other  conclusion,  it  would  be  strong 
evidence."  The  defendant  excepted  to  the  judge's  refusal  to  charge  as  requested. 
The  defendant's  counsel  also  requested  the  court  to  charge  the  jury:  "2.  That 
fire-works  were  not  insured  by  the  policy,  if  fire-crackers  were  not  covered  with- 
out the  privilege.  3.  The  fact  of  the  fire-crackers  being  privileged  is  strong  evi- 
dence, on  the  part  of  the  defendant,  that  fire-works  were  not  insui'ed.  4.  Under 
the  evidence  fire- works  ai  e  not  a  part  of  the  stock  in  the  line  of  business  of  a 
German  jobber  and  importer.  6.  It  is  evidence  to  the  jury  on  the  question 
whether  fire-works  were  intended  to  be  insui-ed  to  consider  the  rate  of  premium 
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So  too,  where  the  prohibition  is  not  total,  as,  where  in  one  clause  of 
the  policy  the  use  or  storing  of  petroleum,  rock  or  earth  oil,  is  prohib- 

paid  in  the  policy.  7.  Under  the  evidence  in  this  case  fire-works  were  not  inclu- 
ded in  the  line  of  business  of  the  plaintiff  as  a  German  jobber  and  importei'." 
The  court  refused  so  to  charg-e,  and  the  jury  found  a  verdict  for  plaintiff  of  1^,596.52. 
Upon  appeal  the  ruling-  of  the  court  was  sustained,  Rbynolus,  C,  saying- : 
"The  plaintiff  was  insured  for  one  year  ag-ainst  fire,  on  his  stock  of  fancy  goods, 
toys  and  other  articles  in  his  line  of  business,  in  his  store  in  the  city  of  Baltimore, 
in  his  occupancy  as  a  German  jobbei'and  importer,  and  be  was  privileged  to  keep 
fire-crackera  on  sale.  It  was  provided  in  the  policy  that  if  the  premises  should 
be  used  for  the  purpose  of  carrying  on  therein  any  trade  or  occupation,  or  of 
storing  or  keeping-  therein  articles,  goods  or  merchandise  denominated  hazardous 
or  extra  hazardous  or  specially  hazai-dous,  in  the  second  class  of  hazards  annexed 
to  the  policy,  except  as  tbei-ein  specially  pi-ovided  for,  or  thereinafter  agreed  to 
by  the  defendant,  in  writing  upon  the  policy,  then  so  long  as  the  same  shall  be  so 
used  the  policy  was  to  be  of  no  effect.  The  policy  of  insurance  was  accepted  by 
the  plaintiff  -with  the  condition  hist  referred  to,  and  the  privilege  to  keep  '  fire- 
crackers on  sale  '  was  specially  written  in  the  policy,  and  added  ten  cents  more  of 
premium  to  the  §100.  '  Fire-works  '  are  claimed  as  '  specially  hazardous,'  and 
added  fifty  cents  or  more  per  §100  to  the  rate  of  insurance,  and,  it  is  claimed, 
that  to  be  covered  by  the  insurance,  must  have  been  specially  written  in  the 
policy  which,  in  this  case,  was  not  done.  The  rule  which  pravails  in  the  interpre- 
tation of  contracts  of  insurance  is  or  should  be  the  same  as  in  all  other  written 
contracts  of  whatever  nature.  The  intent  is  to  be  ascertained  and  observed,  and, 
if  it  clearly  appears  by  the  -wi-iting,  the  contract  must  have  effect  according  to  its 
terms.  In  this  case,  without  evidence  aliunde,  it  would  be  difficult,  if  not  impos- 
sible, to  say  what  articles  in  fact  were  intended  to  be  insured.  The  court  cannot 
judicially  take  notice  of  the  precise  commodities  which  make  up  a  stock  of  fancy 
g-oods,  toys  and  other  articles  in  that  line  of  business,  nor  can  it  be  declared,  as  a 
legal  proposition,  what  precise  things  pertain  to  the  occupancy  of  a  building  in 
the  city  of  Baltimore  as  a  'German  jobber  and  importer.'  In  the  prosecution 
of  his  business  the  plaintiff  did  keep  '  fire-works,'  and  the  loss  was  occasioned  by 
their  accidental  ignition,  and  it  appears  to  have  been  absolutely  necessary,  in  order 
to  settle  the  dispute  between  the  parties,  to  ascertain  whether  the  keeping  of 
'tire-works' for  sale  were  'in  the  line  of  the  plaintiff's  business.'  If  not,  it  is 
vei-y  clear  they  were  not  insured  against,  because  they  were  not  specially  '  writ- 
ten in  the  policy,'  and  the  fact  that  the  privilege  to  keep  '  fire-crackers  on  sale '  was 
specially  written  in  the  policy,  affords  a  very  strong  argument  in  favor  of  the  de- 
fendant that  '  fire-works '  were  not  insured  against,  for  there  wa^  no  special  writing 
in  regard'to  them,  unless  included  in  the  -nritten  words  '  in  the  line  of  the  business ' 
of  the  plaintiff'.  I  do  not  understand  it  was  claimed  by  the  counsel  for  the  defend- 
ant, on  the  trial,  that  the  plaintiff  was  not  at  liberty  to  show  that  keeping  '  fire- 
works '  for  sale  was  in  the  line  of  the  plaintiffs  business.  It  was  in  fact  shown, 
without  objection,  that  he  had  always  kept  them  as  a  part  of  his  stock  in  trade, 
and  had  some  on  hand  when  the  insurance  was  effected.  Evidence  was  also  given, 
on  the  part  of  the  plaintiff,  tending  to  show  that  similar  dealers  usually  kept  fire- 
woi-ks  as  a  part  of  their  stock  in  trade.  Evidence  on  Ihe  part  of  defendant  was 
given  tending  to  show  the  contrary,  but  it  was  not  very  conclusive.  If,  thej-e- 
fore,  as  a  matter  of  fact,  the  keeping  of  fire-works  was  in  the  line  of  the  plain- 
tilTs  business,  the  cases  are  quite  too  numerous  and  familiar  to  need  citation, 
that  '  fire-works '  were  embraced  in  the  written  description  of  the  property  cov- 
ered by  the  policy.  The  question  seems  to  have  been  fairly  submitted  to  the  jury 
by  the  leai-ned  judge  at  the  cii-cuit,  and  their  verdict  for  the  plaintiff  is  conclusive 
as  to  the  fact.  We  find  no  error  of  law  which  seems  to  require  a  new  trial." 
Johnson,  C,  said :  "  The  judge's  charge  in  this  case  was  not  excepted  to,  nor  was 
there  any  motion  for  a  nonsuit.  The  questions  for  review  are  presented  by  excep- 
tions to  the  rulings  in  the  admission  or  rejection  of  evidence,  and  upon  requests 
to  charge  presented  by  the  defendant ;  but  no  question  was  presented  as  to  the 
non-liability  of  the  defendant  for  any  particular  part  of  the  loss,  if  it  was  liable 
at  all  upon  the  policy.  Under  the  condition  in  the  policy,  suspending  its  opera- 
tion so  long  as  the  premises  should  be  used  for  the  purpose  of  carrying  on  therein 
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ited,  and  in  another  clause  the  lighting  of  the  premises  by  certain 
inflammable  substances,  among  which  "kerosene"  is  not  included,  the 
assured  does  not,  by  the  use  of  kerosene  for  illuminating  purposes, 

any  trade  or  occupation ,  or  for  storing  or  keeping-  therein,  any  articles,  goods  or 
merchandise,  denominated  hazardous  or  extra  hazardous  or  specially  hazardous, 
in  the  second  class  of  the  classes  of  hazards  annexed  to  the  policy,  except  as 
thei-ein  specially  provided  for  or  thereafter  agreed  to  by  the  corporation  in  writing 
upon  the  policy,  it  is  the  settled  law  of  this  State,  that  any  such  article  is  specially 
provided  for,  if  it  as  matter  of  fact,  enters  into  and  foi-ms  a  part  of  the  kind  or 
line  of  business  specified  in  the  written  part  of  the  policy  in  the  description  of 
the  risk  assumed.  The  insurers  being  bound  to  know  the  nature  and  kind  of 
articles  belonging  to  the  business  and  occupations  against  the  risks  of  which  they 
undertake  to  insure,  the  specification  of  the  business  is  a  sufficient  special  provi- 
sion for  all  the  articles  belonging  to  it  under  the  condition  in  the  policy,  even 
though  some  of  those  articles  belong  to  the  second  class  of  hazards  mentioned  in 
the  condition.  Harper  v.  Albany  Mat.  Ins.  Co.,  17  N.  Y.  194 ;  Harper  v.  iV.  Y. 
City  Ins.  Co.,  32  N.  Y.  441.  The  defendant's  exceptions  to  the  question  by  the 
plaintiff,  whether  fire-works  are  usually  kept  in  Baltimore,  by  persons  in  the  same 
line  of  business  as  the  plaintiff,  and  his  exception  to  the  exclusion  of  various 
questions  put  by  him,  whether  fire-works  are  a  part  of  the  line  of  business  of 
German  jobbers  and  importers  dealing  in  toys,  fancy  goods,  etc.  ;  whether,  when 
they  are  kept  by  German  jobbers  and  importers  dealing  in  fancy  goods,  they  are 
in  or  out  of  their  line  of  business,  present  the  principal  question  of  evidence, 
involved.  The  plaintiff  sought  to  show  what  was  the  fact  in  respect  to  keeping 
fire-works  in  Baltimore,  by  dealers  in  the  same  line  of  busine  ss  with  him,  while 
the  defendant's  question  involved  the  element  of  opinion  on  the  part  of  the  wit- 
nesses, as  to  the  propriety  of  considering  fire-works  as  forming  part  of  the  line  of 
business  of  German  jobbers  and  importers.  That  was  of  no  sort  of  consequence, 
the  material  point  being,  whether,  in  fact,  the  persons  known  in  trade  under  the 
designation  mentioned,  did  usually  and  generally,  as  matter  of  fact,  keep  fire- 
works. Accordingly  the  judge  at  the  trial  ruled  that  the  opinion  of  witnesses 
could  not  be  substituted  for  facts,  and  while  excluding  the  questions  under  con- 
sideration, instructed  the  defendant's  counsel  that  he  was  at  liberty  to  ask  if  the 
persons  whom  the  witness  knew  in  Baltimore,  carrying  on  the  kind  of  business 
that  the  plaintiff  did,  usually  kept  fire-works.  This  the  defendant's  counsel 
declined  to  ask,  and  yet  this  was  exactly  material  in  the  case.  The  question,  what 
things  were  in  the  line  of  business  the  plaintiff  was  carrying  on,  was  not  one  to 
be  answered  by  opinions  of  experts,  but  by  an  investigation  of  facts,  and  the 
judge  was,  therefore,  correct  in  excluding  evidence  of  opinion  on  that  point,  on 
the  part  of  the  witnesses.  Several  requests  to  charge,  were  founded  on  the  fact 
that  there  was  written  on  the  policy  a  privilege  to  keep  fire-crackera  on  sale. 
One  was  that  fire-works  were  not  insured  by  the  policy,  if  fire-crackers  were  not 
covered  without  the  privilege.  The  others  were  in  substance  that  a  privilege  for 
fire-crackers,  was  sti-ong  evidence  that  it  was  necessary  to  warrant  the  plaintiff  to 
keep  them  and  also  that  fire-works  were  not  insured.  The  judge  refused  so  to 
charge  and  rightly,  because  if  keeping  fire-works  was  part  of  the  plaintiff's 
business  described  in  the  policy,  the  expression  of  a  privilege  for  fire-crackers, 
whether  necessary  or  not,  was  immaterial,  and  was  equally  so  if,  as  the  defendant 
contended,  keeping  fire-works  was  not  part  of  the  plaintifiTs  business.  The 
request  that  the  jury  might  consider  the  rate  of  premium  paid,  as  bearing  upon 
the  question  whether  fire-works  were  intended  to  be  insured,  was  properly 
refused.  The  company  was  not  tied  down  to  its  printed  rates,  and  the  question 
was  not  whether  it  had  charged  premium  enough  for  fire-works,  but  whether  having 
insured  the  plaintiff's  busines.s,  fire-works  were  not  covered  as  a  part  of  it."  The 
court  adverted  to  8teinbach  v.  Ins.  Co.,  13  Wall.  (U.  S.)  183,  in  which  a  contraiy  doc- 
trine was  held  and  expressly  disapproved  it,  Johnson,  J.,  saying :  "  The  New 
York  cases  do  not  seem  to  have  been  adverted  to,  nor  the  case  itself  much  con- 
sidled,  and  should  not  be  justified  under  these  circumstances  in  abandoning  a 
settled  line  of  decisions  in  our  own  State  in  order  to  conform  to  it."  See  also,  Cdi- 
zen's  Ins.  Co.  v.  McLaughlin,  49  Penn.  St.  485 ;  Archer  v.  McrcJMnts',  etc.,  Ins. 
Co.,  43  Mo.  434. 
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violate  the  conditions  of  the  policy,  because  by  expressly  stating  what 
substances  shall  not  be  used  for  that  purpose,  the  assured  has  a  right 
to  understand  that  all  other  substances  not  named  may  he  used.^  '  In 
the  case  last  referred  to,  which  was  an  action  upon  a  policy  issued 
upon  the  plaintiffs  paper  mill,  and  cotitained  provisions  or  conditions 
as  stated  in  the  text,  the  defendant  insisted  that  the  first  condition 
prohibited  the  use  of  kerosene  foi-  a7iy  purpose,  and  that  its  use  by  the 
plaintiff  for  illuminating  purposes  avoided  the  policy,  but  the  court 
held  that  inasmuch  as  the  defendants  had  expressly  named  the  sub- 
stances that  should  not  be  used  for  lighting  purposes,  the  assured  was 
justified  in  using  any  substance  not  named,  for  that  purpose,  or  which 
did  not  come  under  the  terms  of  such  prohibition,  and  that  the  previous 
clause  prohibiting  the  use  or  storing  of  petroleum,  rock  oil,  etc.,  must 
be  regarded  as  applicable  only  to  their  use  or  storage  for  other  purposes. 
It  is  not  competent  to  show  by  parol  that  words  written  in  a  policy, 
and  which  have  received  a  judicial  interpretation,  have  acquired  by 
the  usage  of  trade  a  peculiar  commercial  meaning,  variant  from  that 
which  the  courts  have  adjudged  to  be  their  true  meaning.''  The  policy 
must  be  so  construed,  if  practicable,  that  effect  may  be  given  to  the 
written  words  in  it,  according  to  their  meaning  in  such  contracts  as 
settled  by  judicial  decisions  ;  when  giving  to  them  that  meaning,  they 
conflict  with  some  customary  provision  found  in  the  printed  part  of 
the  policy,  the  latter  must  be  rejected,  and  the  written  words  allowed 
to  prevail.'     The  construction  of  a  policy  depends  upon  the  ordinary 

^BucTuman  v.  Exchange  JFHre  Ins.  Co.,  61  N.  Y.  26. 

"  Winthrop  v.  Union  Ins.  Co.,  2  Wash.  C.  C.  (U.  S.)  7 ;  Hare  v.  Barstow,  8  Jur. 
928. 

'Bargett  v.  Orient,  etc.,  Ins.  Co.,  3  Bos.  (N.  T.)  385.  In  Robertson  v.  French, 
4  East,  134,  Lord  Elibnboeough  very  pertinently  said:  "In  the  course  of  the 
argument  it  seems  to  have  been  assumed  that  some  peculiar  rules  of  construction 
apply  to  the  terms  of  a  policy  of  assurance,  which  are  not  equally  applicable  to 
the  terms  of  other  insti-uments  and  in  all  other  cases.  It  is,  therefore,  proper  to 
state,  under  this  head,  that  the  same  rule  of  construction  which  applies  to  other 
instruments,  applies  equally  to  this,  *  *  viz.,  that  it  is  to  be  construed 
according  to  its  sense  and  meaning,  as  collected,  in  the  first  place,  from  the  terms 
used  hi  it,  which  terms  are  theinselves  to  be  understood  in  their  plain,  ordinary  and 
popular  sense,  wiless  they  have  generally,  in  respect  to  the  subject-matter,  as  by  the 
Tcnown  usage  of  trade,  or  the  like,  acquired  a  peculiar  sense,  distinct  from,  the  pop- 
ular sense  of  the  same  words ;  or  unless  the  context  evidently  points  out  that  they 
must,  in  the  particular  instance,  and  in  order  to  effectuate  the  immediate  intention 
of  the  parties  to  the  contract,  be  understood  in  some  other  and  peculiar  sense.  The 
only  difference  between  policies  of  assurance  and  other  instruments  in  this  respect, 
is,  that  the  greater  part  of  the  printed  language  of  thein,  being  rnvariaile  and 
uniform,  has  acquired,  from  use  and  practice,  a  Itnoion  and  definite  meaning,  and 
that  the  words  superadded  in  writing  (subject,  indeed,  always  to  be  governed,  in 
point  of  construction,  by  the  language  and  terms  with  which  they  are  accompa- 
nied), are  entitled,  nevertheless,  if  there  should  be  any  reasonable  doubt  upon  the 
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or  usual  meaning  of  the  words  used,  rather  than  upon  the  presumed 
intention  of  the  parties.     If  there  is  any  ambiguity,  it  will  be  taken 
most  strongly  against  the  company,  following  the  maxim :  "  Verla 
chartarum  fortius  accepiuntur  contra  profefrentum.'"    "  If,"  said  Lord  St. 
Leonards,  in  the  case  last  cited,  "  there  be  any  ambiguity  in  it,  it 
must  be  taken  according  to  law,  more  strongly  against  the  person  who 
prepared  it."     In  another  part  of  the  opinion,  he  says :  "  The  courts, 
observing  how  very  often  companies  of  this  nature  have  been  subjected 
to  frauds,  will  carefully  guard  them  against  fraud,  and  will  give  effect 
to  any  part  of  the  contract  which  has  this  object.     *        *    But,  how- 
ever severe  the  terms,  there  should  be  no  ambiguity  in  the  instrument 
itself"    Questions  of  construction,  as  well  as  the  effect  thereof  between 
the  parties,  when  there  is  no  ambiguity,  are  for  the  court ;  but  when 
a  question  arises  as  to  the  meaning  of  any  term  employed  in  the 
instrument,  of  a  technical  kind,  or  requiring  the  explanation  of  mer- 
cantile usage,  the  jury  are  to  determine  the  sense  in  which  it  was 
intended  to  be  used."     In  cases  of  a  conflict  between  the  written  and 
printed  portions  of  the  policy,  if  possible,  a  construction  will  be  adopted 
that  will  reconcile  both."    Where  the  language  is  plain  and  free  from 
doubt,  full  effect  will  be  given  every  condition,  however  harshly  or 
severely  it  may  affect  the  assured.     It  is  not  a  question  of  strict  justice, 
or  morality,  or  honest  dealing  between  the  parties,  but  of  construction ; 
and  if  there  is  no  ambiguity,  the  court  has  no  other  alternative,  except 
to  hold  the  assured  up  to  the  rigid  exactions  of  the  condition.     And 
this  is  so,  even  though  the  assured  was  not,  in  fact,  aware  of  the  terms 
of  the  condition,  or  had  no  reason  to  anticipate  it,  or  would  not  have 
accepted  the  policy  had  he  been  aware  of  the  burden  imposed  upon 
him.     The  courts  cannot  shield  parties  from  the  consequences  of  their 
own  negligence.     They  must,  at  their  peril,  examine   contracts  to 
which  they  are  parties,  and  failing  to  do  so,  in  the  absence  of  fraud, 
on  the  part  of  the  other  party,  or  mistake  in  making  a  writing  that 
does  not  express  the  contract  entered  into,  there  is  no  redress.    Thus, 


seTuse  and  meaning  of  the  whole,  to  have  a  greater  effect  attributed  to  them  than  to 
the  printed  words,  inasmuch  as  the  written  woi-ds  are  the  immediate  language  and 
terms  selected  by  the  parties  themselves  for  the  expression  of  their  meaning,  and  the 
printed  words  are  a  general  formula,  adapted  equally  to  their  case  and  that  of  all 
other  contracting  parties  upon  similar  occasions  and  subjects."  Wilson  v.  Hamp- 
den Ins.  Co.  i  R.  I.  159 ;  4  Bennett's  F.  I.  C.  128. 

'  Anderson  v.  Fitzgerald,  4  H.  L.  Cas.  484  ;  24  Eng.  Law  &  Eq.  11. 

"  Arnould  on  Ins.  3d  ed.  1068  ;  Hutchins  v.  Bowker,  5  M.  &  W.  547. 

'/Stote  V.  Cox,  1  H.  &  N.  533. 
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in  a  recent  English  case,'  there  was  an  insurance  upon  a  ship,  but 
against  fire  only,  and  the  policy,  which  was  prepared  upon  a  form 
applicable  to  the  insurance  of  a  house,  contained  the  following  clause : 
"  The  company  is  not  responsible  for  or  liable  to  pay  any  loss  or  dam- 
age occasioned  by  or  through  any  explosion,  and  if  more  than  20 
pounds'  weight  of  gunpowder  shall  be  upon  the  premises  at  the  time 
when  any  loss  happens,  such  loss  will  not  be  made  good."  A  fire 
occurred,  and  the  ship,  a  steamer,  was  destroyed,  and  a  plea  that  at 
the  time  of  the  fire  there  was  a  larger  quantity  of  gunpowder  than 
20  pounds  on  board— in  fact,  as  the  jury  found,  a  package  of  100 
pounds  as  freight— was  held  good.  It  was  contended  that  it  was  usual 
for  steamers  of  this  character  to  carry  gunpowder  as  freight,  and  that 
the  condition  was  inapplicable  to  the  subject-matter  of  the  insurance, 
and  should  be  struck  out,  or  that  the  words  "  in  use,"  excluding  freight, 
should  be  inserted,  or  that  the  company  should  not  be  relieved  from 
their  responsibility  without  proof  of  fraud,  the  policy  being  a  "  contrat 
aleatoire,"  to  be  carried  out  in  good  faith,  and  without  a  further  proof 
that  the  fire  had  extended  by  reason  of  the  excess  of  gunpowder  car- 
ried; also  that  the  word  "  premises  "  must  be  considered  to  have  been 
used  in  their  popular  sense  of  buildings,  in  opposition  to  their  legal 
sense  of  the  thing  previously  expressed,  and  could  not  be  applied  to  a 
ship.  But  the  court  thought  otherwise,  and  held  that  the  policy  was 
avoided. 

The  presmned  practice  of  other  offices  will  not  be  allowed  to  alter  a  polic]'. 

Sec.  64.  Another  English  case,'  which  is  often  cited,  covers  the  law 
applicable  to  the  construction  of  a  specially  worded  policy,  and  may 
be  considered  to  prove  that  the  terms  of  such  an  instrument  cannot  be 
extended  or  altered  to  cover  a  loss,  because,  by  the  usage  of  the  insur- 
ance offices,  no  additional  charge  would  have  been  made  for  the  privi- 
lege of  more  extensive  terms.  The  policy  was  for  £10,000  for  three 
months,  "  for  the  hull  of  the  steamship  Indian  Empire,  with  her  tackle, 
furniture  and  stores  on  board  belonging,  lying  in  the  Victoria  Docks, 
London,  with  liberty  to  go  into  dry  dock,  and  light  the  boiler  fires 
once  or  twice  during  the  currency  of  this  policy."  Adjoining  the  Vic- 
toria Docks  there  was  a  graving  dock,  not  strictly  a  dry  dock,  although 
available  as  such,  but  the  entrance  was  too  small  to  admit  the  ship ; 
she  was  therefore  moved  two  miles  up  the  river  to  another  dry  dock, 

'  The  Beacon  F.  0.  v.  Gibb,  9  Jur.  N.  S.  185,  P.  C.  C. 
^Peargon  v.  Commercial  Union  Itis.  Co.  15  C.  B.  (N.  S.)  304 
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and  the  lower  part  of  her  paddle-wheels  removed  to  allow  her  admis- 
sion. The  repairs  being  complete  at  the  end  of  two  month's,  she  was 
towed  down  the  stream  to  within  500  or  700  yards  of  the  Victoria 
Docks  for  the  purpose  of  having  the  parts  of  the  paddle-wheels,  which 
had  been  removed,  replaced  there.  The  utmost  despatch  was  used, 
and  in  ten  days  the  work  was  nearly  complete,  when  she  was  burned 
at  her  moorings.  It  was  proved  that  the  premium  would  have  been 
the  same  with  the  principal  London  offices,  whether  the  ship  lay  in 
the  river  or  in  the  docks,  but  that  in  the  Victoria  Docks  there  were 
very  careful  precautions  taken  against  fire — watchmen  at  all  hours, 
and  a  numerous  fire  brigade,  with  an  ample  supply  of  water,  and  all 
the  usual  appliances  for  putting  out  fires ;  while  in  the  river  there 
were  only  three  floating  engines,  between  the  arrival  of  the  first  of 
which  and  the  breaking  out  of  the  fire  nearly  an  hour  had,  in  fact, 
elapsed.  It  was  also  proved  that  the  work  might  as  well  have  been 
done  in  the  dock  as  in  the  river,  but  that  the  expense  would  have  been 
much  greater.  The  court  held  that  the  policy  protected  the  vessel 
while  in  the  Victoria  Docks,  or  any  dry  dock,  whether  in  the  river  or 
not,  and  notwithstanding  that  the  latter  might  be  at  some  distance 
from  the  former,  and  also  while  in  transition,  but  that  the  risk  was 
limited  to  the  transit,  and  did  not  extend  to  the  time  during  which 
the  ship  stopped  in  the  river  not  for  the  purpose  of  that  transit.  This 
judgment  was  affirmed  in  the  Exchequer  Chamber. 

Provisos  to  avoid  the  policf  generally  construed  as  rendering  tbem  voidable. 

Sec.  65.  It  is  also  to  be  noted  that  provisions  declaring  policies  void 
in  certain  events  have  been  generally  construed  as  rendering  them  not 
absolutely  void,  but  voidable  at  the  election  of  the  insurers,  and  that 
such  right  of  avoidance  was  subject  to  waiver,  either  by  express  agree- 
ment or  by  necessary  implication  arising  from  the  acts  of  the  parties.' 
If  a  company  receives  a  renewal  premium,  after  notice  of  the  infringe- 
ment of  a  condition,  it  would  not  be  allowed  to  rest  upon  that  condition, 
and  repudiate  its  liabilities  in  the  event  of  a  loss ;"  but  an  agent  cannot 
revive  a  void  policy  without  some  authority  for  the  act.' 

Alterations  by  indorsement. 

Sec.  66.  When  an  alteration  is  required  in  a  policy,  it  may  be  made 
by  indorsement,  if  it  is  such  as  is  provided  for  by  the  conditions  of  the 
policy. 

'  A7~instrong  v.  Turquand,  9  Ir.  Ch.  L.  R.  32. 

'  Wing  V.  Harvey,  5  De  Gex,  M.  &  G.  265. 

"  British  Industry  Life  Ass.  Co.  v.  Ward,  17  C.  B.  644  ;  Bunyon  on  Fire  Insur- 
ance, .'59-61. 
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PoUc7  construed  according  to  its  terms. 

Sec.  67.  The  policy  must  be  construed  accordiTig  to  its  terms,  and 
the  evident  intent  of  the  parties,  to  be  gathered  from  the  language 
used,  and  the  court  cannot  extend  the  risk  beyond" what  is  fairly  within 
the  terms  of  the  policy.  New  conditions  cannot  be  added  by  the  court, 
but  the  rights  of  the  parties  must  stand  upon  the  contract  as  made. 
This  was  well  illustrated  in  a  recent  English  case,'  in  which  a  time 
policy  against  fire  was  effected  on  a  steamship.  The  policy  described 
it  as  then  "  lying  in  the  Victoria  docks,"  but  gave  it  "  liberty  to  go 
into  dry  dock,  and  light  the  boiler  fires  once  or  twice  during  the  cur- 
rency of  this  policy."  The  only  dry  dock  into  which  the  ship  could  go 
was  Lungley's  dock,  at  some  distance  up  the  river.  To  go  there  it 
was  necessary  to  remove  the  paddle-wheels ;  they  were  removed  in 
the  Victoria  docks,  and  the  ship  was  then  towed  up  to  Lungley's  dock. 
The  necessary  repairs  there  having  been  completed,  the  ship  was 
brought  out  and  moored  in  the  river,  preparatory  to  replacing  the  pad- 
dle-wheels. This  operation  could  have  been  perfectly  performed  in 
the  Victoria  docks,  but  it  was  found  that  in  such  case  it  was  customary, 
as  the  more  economical  course,  to  replace  the  paddle-wheels  while  the 
ship  lay  in  the  river.  Before  the  wheels  had  been  replaced  the  ship 
was  burnt.  The  court  held  that  the  policy  covered  the  ship  while  in 
the  Victoria  docks,  and  while  passing  from  them  to  the  dry  dock,  and 
while  directly  returning  from  the  dry  dock  to  the  Victoria  docks ;  but 
did  not  cover  the  vessel  while  moored  in  the  river  for  a  collateral  pur- 
pose. Lord  Chelmsfokd  said :  "  An  insurance  against  fire  necessarily 
has  regard  to  the  locality  of  the  subject  insured."  Lord  O'Hagan 
said  :  "  To  construe  the  policy  as  allowing  the  vessel  to  remain  in  the 
river  while  the  paddle-wheels  were  replaced,  would  be  to  add  a  new 
condition  to  the  policy,  which  cannDt  be  done." 

A  policy  of  insurance  is  to  be  construed  as  a  whole,  and  particular 
clauses  are  not  to  be  wrested  from  their  context,  so  as  to  destroy 
the  unity  of  the  contract,  and  create  conflict  where  there  should 
be  agreement ;  but  one  part  is  to  be  elucidated  by  another,  so  as  to 
Teconcile  them,  if  possible,  to  one  common  intent  or  design,  and  so 
as  to  carry  out  the  intention  of  both  parties,  as  gathered  from  the  whole 
instrument,  and  this  is  to  be  done  accurately,  without  severity  on  the 
one  hand  or  liberality  upon  the  other,  but  so  as  to  carry  into  effect  the 
real  purpose  and  understanding  of  the  parties."     But  all  conditions 

^Pearson  v.  Com.  Ins.  Co.,  L.  R.  1  App.  Cas.  498. 

'  Merchants'  Ins.  Co.  v.  Davenport,  17  Gratt.  (Va.)  138;  Phcmw  Ins.  Co.   v. 
/Slaughter,  12  Wall.  (U.  S.)  404. 
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involving  forfeitures,  as  well  as  all  exemptions,  will  be  construed 
strictly,  and  most  favorably  to  the  assured,'  and  so  as  not  to  impeach 
tlie  good  faith  of  either  party,  for  in  construing  a  contract,  reference  is 
to  be  had  to  the  presumption  that  it  was  entered  into  in  good  faith  by 
the  parties,  to  effectuate  the  evident  purpose  for  which  it  was  made." 

When  poUc7  takes  effect. 

Sec.  68.  A  policy  takes  effect  on  the  day  of  its  date,  although  the 
premium  is  not  paid  until  several  days  after,  unless  otherwise  agreed 
by  the  parties,'  or  upon  the  completion  of  the  contract.  If  a  policy  is 
not  issued  in  the  first  instance,  when  an  application  is  made  according 
to  the  rules  of  the  company,  and  when  it  is  agreed  between  the  agent 
and  the  person  applying  that  the  making  of  the  application  shall 
operate  as  a  protection  until  it  has  been  acted  upon,  a  recovery  may 
be  had  for  a  loss  happening  before  the  application  reaches  the  com- 
pany, although  the  company  rejects  the  risk/ 

Policy  suspended  may  re-attach. 

Sec.  69.  Where  a  policy  issues  to  a  merchant,  or  to  a  person  in  any 
business  where  the  risk  is  shifting ;  that  is,  where  property,  as  a  class, 
rather  than  specific  articles,  are  insured,  and  the  business,  including 
the  property,  is  sold  daring  the  life  of  the  policy,  the  policy  not  being 
assigned,  and,  while  the  policy  is  still  in  force,  the  assured  buys  back  the 
business,  before  a  loss  under  the  policy,  the  insurer  is  liable  for  a  loss 
occurring  after  such  re-purchase.  In  such  cases,  the  policy  not  attaching 
to  any  particular  articles  of  property,  but  to  such  articles  within  the 
class  insured,  as  the  assured  may  own  in  the  place  insured,  at  the  time 
of  loss,  while  by  a  total  alienation  of  the  business,  the  policy  is  sus- 
pended, yet,  upon  the  re-purchase  of  the  stock  by  the  assured,  it  is 
revived,  and  becomes  operative  as  to  such  goods  of  the  same  class,  as 
he  may  have  at  the  place  named  in  the  policy  at  the  time  of  loss.' 

There  would  seem  to  be  no  question  however,  but  that,  if  the  insurer 
stipulated  against  an  alienation  of  the  property  —  which  of  course 
would  relate  to  a  conveyance  of  the  business  insured  —  the  policy, 
upon  such  cesser  of  interest,  would  be  avoided.  This,  however,  is  an 
open  question,  and  has  never  been  directly  decided.     Bigelow,  J.,  in 

^Liverpool,  etc.,  Ins.  Co.  v.  Verdier,  33  Mich.  138. 
'  Ins.  Co.  v.  Slaughter,  12  "WaU.  (U.  S.)  404. 
'Lightbody  v.  iV.  Amerioan  Ins.  Co.,  23  Wend.  (N.  T.)  18. 
*I'alm  V.  Medina  Co.  M.  F.  Ins.  Co.,  9  West.  L.  J.  337  j  20  Ohio  St.  529. 
^ Lane  v.  Maine  Mut.  Ins.  Co.,  12  Me.  44.     See  also,  Hooker  v.  Hud.  Riv.  Ins. 
Co.,  17  N.  Y.  424 ;   Worthidgton  v.  Bearse,  12  Allen  (Mass.)  382. 
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a  case  before  the  Massachusetts  Supreme  Court,'  and  referred  to  by 
Mr.  Bennett  in  a  note  to  Hooper  v.  Hudson  River  Ins.  Co.,"  intimated 
such  a  doctrine.  But  there  are  arguments  quite  plausible  against  it. 
Thus,  a  policy  covering  a  shifting  risk  as  "  a  stock  of  dry  goods,"  "  a 
stock  of  groceries,''  etc.,  imports  a  license  to  sell,  and  does  not  cover 
any  particular  articles,  hut  property  of  a  class  which  the  assured  may 
own  at  the  time  of  loss,  and  the  ordinary  provision  against  alienation  is 
overcome  by  the  implied  license  to  sell.  But  can  the  license  thus 
implied  be  extended  beyond  sales  in  the  ordinary  modes  employed  in 
the  business  insured  ?  Does  it  cover  a  sale  of  the  business,  as  well  as  of 
the  goods  ?  It  would  seem  that  it  would  not,  but  the  case  of  Lane  v. 
Ins.  Co.,  cited  ante,  seems  to  establish  a  different  rule,  although  this 
particular  question  was  not  discussed.  At  least,  the  question  is  an 
open  one,  and  upon  principle,  as  well  as  upon  fair  construction,  it 
would  seem  that  a  sale  of  the  property  and  the  business,  would  defeat 
the  policy. 

When  policy  is  exhausted. 

Sec.  70.  A  policy  can  only  be  made  operative  to  the  extent  of  the 
sum  insured.  When  that  sum  has  been  paid,  whether  in  partial  or 
a  total  loss,  the  contract  is  ended.  Thus,  if  a  policy  upon  property  is 
issued  to  the  amount  of  |10,000,  and  there  is  a  loss  of  $5,000,  which 
is  paid,  the  policy  only  remains  for  §5,000,  and  if  there  is  a  subse- 
quent loss  to  more  than  that  amount,  $5,000  is  the  limit  of  recovery, 
and  upon  payment  of  that  sum,  the  policy  is  quieted,  and  the  contract 
fully  met.'  And  if  the  insurer  rebuilds,  the  policy  is  not  thereby  ter- 
minated, but  still  remains  as  an  indemnity  for  the  difference  between 
the  cost  of  rebuilding,  and  the  sum  insured."" 

Detached — meaning  o^  in  policy. 

Sec.  71.  The  word  "  detached,"  when  employed  in  a  policy,  is  to 
be  interpreted  in  its  ordinary  and  usual  sense,  and  means,  not  con- 
nected with,  not  attached  to,  standing  apart  from ;  and  it  is  not  com- 
petent to  show  that,  by  special  usage  among  insurance  companies  or 
men,  it  is  used  to  designate  buildings  standing  twenty-five  feet, 
or  any  other  distance,  from  other  buildings,  unless  it  is  also  shown  that 
the  insured  knew  or  had  notice  of  the  sense  in  which  it  was  employed.' 

'  Warthington  v.  Bearse,  12  Allen  (Mass.)  382. 
»17  N.  T.  424;  4  Ben.  F.  I.  C.  268. 

•  OromMi  v.  Pirrtsmouth  F.  Ins.  Co.,  26  N.  H.  389. 

*  Trull  V.  Soxbury,  etc..  Ins.  Co.,  3  Cush.  (Mass.)  263. 
'Bill  V.  Hibemia  Ins.  Co.  10  Hun  (N.  Y.)  26. 
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When  a  word  has  a  well  established  meaning,  and  is  ordinarily  used 
iu  that  sense,  it  is  not  competent  to  show  that  it  has  acquired  a  special 
meaning  in  a  particular  branch  of  business,  unless  it  is  also  shown  that 
the  person  to  be  affected  by  such  special  meaning  knew  that  it  was  employed 
to  express  a  special  meaning  in  the  class  of  contracts  into  which  he  was 
entering  ^ 

MackineiT.    What  is,  is  question  for  court. 

Sec.  72.  As  to  what  constitutes  machinery  under  a  policy  of  insur- 
ance, is  a  question  of  law  for  the  court,  and  not  a  question  of  fact  for 
the  jury."  A  policy  covering  "  machinery  "  will  be  construed  to  cover 
all  instruments  used,  or  intended  to  be  operated  exclusively  by  machin- 
ery in  the  business  of  the  assured,  and  which  are  so  operated  from 
time  to  time  in  the  regular  and  ordinary  prosecution  of  the  business 
described  or  referred  to  in  the  policy,  although  such  instruments  are 
not  a  part  of  any  particular  machine,  but  are  used  in  connection  with 
the  machinery  as  occasion  requires,  in  the  prosecution  of  the  business. 
Thus,  where  the  plaintiffs  procured  a  policy  upon  "  their  engine  and 
machinery  *  *  for  the  manufacture  of  tin-ware,  sheet-iron, 
japanned  ware,  and  fancy  plated  ware,"  it  was  held  that  the  policy 
covered  dies  (642  in  number)  which  were  used  to  give  form  to  various 
utensils  manufactured  in  the  prosecution  of  the  business,  although 
such  dies  were  not  a  part  of  any  particular  machine,  and  when  not  in 
use  were  deposited  upon  shelves  apart  from  the  machines  or  presses 
in  which  they  were  used.'  So  the  wheels  of  a  polishing  machine, 
although  detached  therefrom,  are  treated  as  machinery  within  the 
meaning  of  the  term,  and  generally  it  may  be  said  that  any  imple- 
ment or  contrivance  used  in  connection  with  machinery,  although  not 
a  part  of  it,  in  the  prosecution  of  the  business,  is  covered  by  a  policy 
upon  machinery  used  iu  that  business.* 

"Intrust,"  how  construed  in  policy. 

Sec.  73.  A  policy  upon  property,  "his  own  and  in  trust  or  on  commis- 
sion," is  not  limited  merely  to  the  proprietary  interest  of  the  assured, 
but  enures  to  the  benefit  of  the  consignor.  The  words  "  in  trust,"  are 
to  be  construed  according  to  their  meaning  by  commercial  usage,  and 
"  whatever,"  says  Ames,  J.,'  "the  consignees  might  recover  on  such  poli- 


'  Walls  V.  Bailey,  49  N.  Y.  464.    Babnard,  J.,  in  Hill  v.  Bibernia  Ins.  Co.,  10 
Hun  (N.  Y.)  29. 


^  Buchanan -v.  Exchange  Ins.  Co.,  61  (N.  Y.)  26. 
'Seavey  v.  Central  M.  F.  Inn.  Co.,  Ill  Mass.  540. 
*  Pierce  v.  Gtem-ge,  108  Mass.  78. 
'Johnson  v.  Campbell,  120  Mass.  449. 
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cies,  in  excess  af  their  own  claims,  they  would  hold  in  trust  for  the  con- 
signors.' It  follows,  therefore,  that  the  consignors  were  iTi  fact  insured, 
and  there  is  nothing  in  the  contract  that  imports  that  the  insurance 
was  to  be  effected  in  their  name,  or  that  the  policy  should  be  in  their 
possession  or  control.  *  *  Tfe  see  nothing  in  the  evidence  to  sustain 
the  position  that  the  consignees  were  confined  to  the  goods  themselves,  as  the 
means  of  recovering  their  advances.  To  the  owners  of  those  goods  they 
stood  in  the  relation  of  creditors,  and  if  from  any  cause,  without  their 
fault,  the  proceeds  of  the  goods  proved  insufficient  to  repay  their 
advances,  they  would  have  a  valid  claim  against  the  consignors  for 
the  amount  found  deficient  on  settlement."  Thus,  it  will  be  seen  that 
the  consignee  may  insure  the  goods  of  the  consignor,  not  only  to  pro- 
tect his  own  interest  therein,  but  also  the  interests  of  the  consignors, 
and  that  he  is  only  the  trustee  of  the  consignor  for  the  balance  of  the 
insurance  money,  if  any,  remaining  in  his  hands  after  he  is  himself  reim- 
bursed for  advances  and  charges  upon  the  property. 

Froxa  —  nntiL 

Sec.  74.  A  policy  from  one  day  certain  until  another  certain  day,  as 
from  February  14, 1867  until  August  14,  1868,  includes  a  loss  occur- 
ring at  any  time  during  the  14th  of  August." 

Immediate — forthwith. 

Sec.  75.  The  words  "immediate"  or  "forthwith,"  employed  in  the 
condition  of  a  policy,  means  a  reasonable  time  in  view  of  the  circumstances,' 
as  where  the  policy  provides  that  "  immediate  notice  of  loss  shall  be 
given,"  it  is  construed  to  mean  that  notice  shall  be  given  within  a 
reasonable  time  in  view  of  the  circumstances.* 

Contignons. 

Sec.  76.  The  word  "  contiguous,"  when  employed  in  the  condition  of 
a  policy,  is  to  be  construed  according  to  its  usual  and  ordinary  mean- 
ing, and  the  insurer  will  not  be  permitted  to  show  that  among  insur- 
ance men  it  has  acquired  a  peculiar  meaning.  Thus,  in  a  New  York 
case,'  one  condition  of  the  policy  was  "  the  generating  or  evaporating 

'  Waters  v.  Monarch  Assurance  Co.,  5  El.   &  Bl.  870  ;  DeForest  v.  Fulton  Fire 
Ins.  Co.,  1  Hall  (N.  Y.)  84 ;  miwell  v.  Staples,  19  N.  Y.  401. 

'Duwees  v.  Manhattan  Ins.  Co.,  34  N.  J.  244. 

"  Cashan  v.  N.  W.,  etc.,  Ins.  €o.,  5  Bias.  (U.  S.)  476 ;  Edwards  v.  Lycoming  Im. 
Co.,  75  Penn.  St.  378. 

'  Cashan  v.  Ins.  Co.,  ante. 

*ArkeU  v.  Commerce  Ins.  Co.,  7  Hun  (N.  Y.)  454,  aff'd  Court  of  Appeals,  April, 
1877. 

11 


162  The  Risk  and  its  Incidents. 

within  the  building  or  contiffuous  thereto  of  any  substance  for  a  burning 
gas,  or  the  use  of  gasoline  for  lighting  is  prohibited,  unless  by  special 
agreement,  indorsed  in  this  policy."  Tlie  owners  of  the  building 
insured,  erected,  at  a  distance  at  least  fifty  feet  from  the  building, 
works  for  the  purpose  of  manufacturing  gas  from  gasoline,  which  gas 
was  conducted  to  the  building"  in  pipes  and  other  apparatus,  and  used 
for  the  purpose  of  lighting.  The  court  held  that  this  was  not  a  viola- 
tion of  the  condition  mentioned.  Fifty  feet  from  the  building  was  not 
contiguous,  and  the  use  of  gas  made  from  gasoline  was  not  prohibited. 

Oontained  in. 

Sec.  77.  When  a  policy  describes  the  property  as  "  contained  in"  a 
certain  building,  it  is  only  at  risk  while  in  that  building,  and  when 
elsewhere  it  is  not  covered  by  the  policy.  Thus,  a  policy  covering  two 
locomotives,  "  contained  in  car-house  No.  1,  and  an  engine,  J.  H.  Nich- 
olson, in  engine-house  No.  2,"  was  held  not  to  cover  the  engines  except 
when  in  the  respective  buildings  named.  The  words  "  contained  in  " 
were  held  to  operate  not  as  descriptive  terms,  but  as  a  limitation  of 
the  risk.'  But,  where  a  number  of  buildings  are  used  for  the  same 
purpose,  by  the  same  person,  in  the  same  enclosure,  and  together  are 
called  "  a  mill"  or  '■'■factory"  and  the  term  applies  to  all  collectively,  a 
policy  that  describes  the  property  as  "contained  in  his  factory  "or 
"  in  his  mill,"  will  cover  the  property  in  either  or  all  of  the  buildings." 

Deliver  in. 

Sec.  78.  When  a  policy  provides  that  in  case  of  loss,  the  assured 
shall  deliver  in  proofs  of  the  same,  or  that  he  shall  "  deliver  in  a  state- 
ment of  the  construction,  etc.,"  of  the  building,  it  is  held  that  the 
words  bind  the  assured  to  perform  the  condition  to  which  they  relate 
in  writing,  but  they  do  not  impose  upon  the  assured  the  burden  of 
delivering  them  in  person,  but  only  by  any  of  the  ordinary  and  usual 
modes.' 

Survef. 

Sec.  79.  The  term  survey,  when  used  alone  in  a  policy,  is  treated  as 
including  the  application.*  But  in  Massachusetts  it  is  held  to  relate 
only  to  the  description  of  the  risk,  and  does  not  embrace  the  applica- 
tion.' 

'Annapolis,  etc.,  B.  JJ.  Co.  v.  The  Baltimore  Fire  Ins.  Co.,  32  Md.  37 ;  5  Ben- 
nett's F.  I.  C.  258. 

^  lAcTienstein  v.  Baltic,  etc.,  Ins.  Co.,  45  111.  301  ;  5  Bennett's  P.  I.  C.  115. 

'Davis  V.  The  Scottish,  etc.,  Ins.  Co.,  16  U.  C.  (C.  P.)  176. 

*  May  V.  Buckeye,  etc.,  Ins.  Co.,  25  Wis.  291 ;  fflendale  Manuf.  Co.  v.  Proteetim 
Ins.  Co.,  21  Conn.  19. 

'Benny  v.  Conway,  etc.,  Ins.  Co.,  13  Gray  (Mass.)  497. 
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Hazardous — Extra  hazardous — Expreasio  unius  est  exclusio  alterius. 

8ec.  80.  The  terms  "hazardous,"  "extra  hazardous,"  "specially- 
hazardous,"  and  "  not  hazardous,"  are  well-understood  technical  terms 
in  the  business  of  insurance,  having  a  distinct  meaning.  Although 
what  goods  are  included  in  each  designation  may  not  be  so  known  as 
to  dispense  with  actual  proof,  the  terms  themselves  are  distinct,  and 
known  to  be  so ;  so  that  an  insurance  upon  goods  "  hazardous  "  does 
not  include  goods  "  extra  hazardous  "  or  "  specially  hazardous ;"  and 
an  insurance  on  goods  "extra  hazardous"  does  not  include  goods 
"  specially  hazardous."  "  Extra  hazardous  "  and  "  specially  hazard- 
ous "  are  not  subdivisions  or  classifications  of  goods  under  the  more 
general  term  "  hazardous,"  but  distinct  classes  of  goods,"  and  when 
employed  in  a  policy,  and  not  limited  in  their  application,  are  to  be 
construed  in  their  ordinary  sense ;  but  when  the  policy  expressly 
classifies  and  defines  the  meaning  placed  upon  the  term  by  the 
insurer,  as,  where  it  contains  a  list  of  occupations  or  uses  regarded  as 
coming  within  the  terms,  all  others  are  excluded,  as  where  a  policy  pro- 
hibited the  carrying  on  of  any  trade  or  business  upon  the  premises, 
hazardous  or  extra  hazardous,  and  also  contained  a  list  of  trades 
under  each  head,  regarded  as  coming  within  the  respective  classes ; 
and  also  against  storing  goods,  hazardous  or  extra  hazardous,  also 
enumerated,  and  the  trade  of  a  grocer  was  not  among  them,  it  was 
held  that  the  business  did  not  come  within  either  class,  and  that  no 
trades  not  enumerated  would  be  regarded  as  coming  under  either 
bead,  for  the  "  expression  of  one,  was  the  exclusion  of  the  other." '' 
This  rule  is  applied  under  various  heads  in  insurance.  Thus,  when  a 
policy  limits  its  liability  by  excepting  certain  causes,  again.--t  which 
it  does  not  insure,  it  is  liable  for  all  other  causes  of  loss  within  the  peril 
insured  against,  for,  having  stated  the  particular  perils  for  which  it 
will  not  be  liable,  all  other  causes  are  excluded."  In  an  English  case,' 
the  policy  covered  plate  glass  "  against  damage  from  any  cause  except 
fire,  breakage  during  rerrumal,  alteration  or  repairs  of  premises."  A  fire 
occurred  upon  adjoining  premises,  and  slightly  injured  the  rear  of 
those  in  which  the  windows  were  situated.  While  the  plaintiff"  was 
engaged,  with  others,  in  removing  his  stock  to  a  safe  place,  a  mob. 


'Findar  v.  Continental  Ins.  Co.,  38  N.  Y.  364. 

'iV.  T.  Eguitable  Ins.  Co.  v.  Langcton,  6  Wend.  (N.  Y.)  623 ;  Pirn  v.  Raid,  6 
M.  &  G.  1. 

*  Insiurance  Co.  v.  Transportation  Co.,  12  Wall.  (U.  S.)  194;  Marsden  v.  City, 
etc..  Assurance  Co.,  L.  R.  1,  C.  P.  232. 

'Marsden  v.  City,  etc.,  Assurance  Co.,  ante. 
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attracted  by  the  fire,  broke  down  the  shutters  and  broke  in  the  win- 
dows for  the  purposes  of  plunder.  It  was  held  that  the  company- 
were  liable,  because  the  loss  did  root  come  within  the  exceptions. 

Occupied — Yacant, 

Sec.  81.  By  the  term  occupied,  in  a  policy,  is  meant  a  substantial 
use,  for  the  purposes  contemplated  in  the  policy.  Thus,  where  a 
dwelling-house  and  barn  were  insured  under  a  policy  which  provided 
that  "if  the  buildings  shall  be  vacated,  etc.,"  the  policy  should  be 
void,  it  was  held  that,  where  the  house  was  only  used  by  the  insured 
and  his  servants  for  the  purpose  of  taking  their  meals  when  engaged 
in  working  a  contiguous  farm,  and  the  barn  was  only  used  for  storing 
hay  and  farming  tools,  the  buildings  were  vacant  within  the  meaning 
of  the  term.'  "  Occupancy,"  said  Colt,  J.,  "  as  applied  to  such  build- 
ings, implies  an  actual  use  of  the  house  as  a  dwelling  place,  and  such 
use  of  the  barn  as  is  m'dinarily  incident  to  a  barn  belonging  to  an  occu- 
pied house,  or  at  least  something  more  than  its  use  for  mere  storage." 

Keeping —  storing. 

Sec.  82.  When  a  policy  provides  that  the  keeping  or  storing  of  certain 
articles  shall  avoid  the  policy,  the  words  refer  to  an  habitual  and  not  a 
temporary  or  occasional  presence  of  such  article,  or  the  occasional  use 
of  the  premises  for  such  purposes.  Thus,  in  a  Maryland  case,"  the 
policy  prohibited  the  keeping  of  hazardous  articles  of  any  class,  but 
permission  was  given  to  keep  one  barrel  of  benzine,  and  varnish  in  tin 
cans.  A  barrel  of  benzine  was  taken  into  the  store  in  a  wooden  bar- 
rel and  immediately  emptied  into  a  tin  can,  and  the  court  held  that 
this  was  not  a  keeping  within  the  meaning  of  the  condition.'  A  mere 
temporary  deposit  of  such  articles  does  not  avoid  the  policy.* 

"Where  a  policy  provides  that  the  premises  shall  not  be  used  for 
certain  specified  or  hazardous  purposes,  the  condition  is  construed 
to  apply  only  to  their  habitual  use  for  such  purposes,  and  an  occasional 
or  accidental  use  for  such  purposes  does  not  avoid  the  policy.  Thus,  a 
building  insured  as  a  granary,  with  a  kiln  for  drying  corn,  was  upon 
one  occasion  used /or  drying  bark,  and  the  court  held  that,  although  the 
policy  provided  that  it  should  be  forfeited  if  the  trades  carried  on 

'Ashworth  v.  Builders'  In.i.  Co.,  112  Mass.  422 ;  Am.  Rep.  ;  5  Bennett's  F.  I.  C. 
497. 
"  Maryland  Mre  Im.  Co.  v.  WMtford,  31  Md.  219. 

'  See  also  Hynds  v.  Schenectady  Itis.  Co.,  11  N.  Y.  554 ;  The  City  Fire  Ins.  Co. 
v.  Corlies,  21  Wend.  (N.  Y.)  367. 

*  Hynds  v.  Schenectady  Ins.  Co.,  ante;  Williams  v.  Fireman's  Fire  Ins.  Co.,  54 
N.  Y.  569. 
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therein  were  not  correctly  described,  or  if  any  alteration  therein  mate- 
rial to  the  risk  should  be  made,  without  notice  to  the  insurer,  the  policy 
was  not  avoided,  because  the  use  for  the  drying  of  bark  upon  this  sin- 
gle occasion,  was  not  "  carrying  on  a  trade  "  other  than  that  for  which 
the  premises  were  insured,  and,  that  although  the  premises  were 
destroyed  while  they  were  being  so  used,  the  insurers  were  liable.'  So, 
in  a  case  where  the  policy  described  the  property  "  where  no  fire  is 
kept  and  no  hazardous  goods  are  deposited,"  and  upon  one  occasion  a 
fire  was  kindled  in  the  building  for  the  purpose  of  heating  tar,  with 
which  to  repair  the  roof,  it  was  held  that  the  policy  was  not  avoided, 
because  the  description  of  the  'use  of  the  premises  must  be  held  to  relate  to 
their  habitual,  rather  than  to  an  occasional  or  accidental  use  for  a  prohibited 
purpose.^  So,  where  the  policy  prohibits  the  use  of  the  premises  for  a 
hazardous  business,  the  use  of  hazardous  articles  therein  for  heating  or 
lighting  the  building,  does  not  come  within  the  condition.  Thus,  under 
a  policy  containing  such  a  provision,  it  was  held  that  the  use  of  gaso- 
line for  lighting  the  premises,  was  not  a  hazardous  business  within  the 
meaning  of  the  condition.'  So,  where  the  keeping  or  use  of  certain 
arhicles,  as  petroleum,  is  prohibited,  it  is  held  to  refer  to  its  use  for 
commercial  purposes,  and  not  to  its  use  for  lighting  the  premises,  unless 
its  use  for  such  purpose  is  expressly  and  in  terms  prohibited,*  particu- 
larly where  such  article  is  customarily  used  for  that  purpose  in  the 
community  where  the  risk  is  situated.' 

Folioy  covers  entire  building. 

Sec.  83.  A  policy  upon  a  building  describing  it  as  a  dwelling-house, 
covers  the  entire  building,  although  a  part  of  it  is  occupied  for  other 
purposes.  Thus,  an  application  for  a  policy  of  insurance  on  a  "  dwel- 
ling-house and  wood-house,"  described  as  "  occupied  for  the  usual  pur- 
poses," covers  a  building,  built  at  one  time,  with  a  single  frame  and 
roof,  and  designed  for  one  building,  for  a  carriage-house  and  wood- 
house,  of  which  the  wood-room  constitutes  two-thirds,  and  is  separated 
from  the  carriage-room  by  a  loose  partition  extending  to  the  eaves  on 


'  Shaw  V.  Rdbherds,  6  Ad.  &  El.  75  ;  1  Bennett's  F.  I.  C.  621  ;  Loud  v.  CiiizeTis' 
Ins.  Co.,  2  Gray  (Mass.)  221 ;  Williams  v.  N.  E.  Ins.  Co.,  31  Me.  219  ;  Billings 
V.  Tolland  Ins.  Co.,  ante. 

''Ddbson  v.  Sotheby,  M.  &.  M.  90  ;  1  Bennett's  F.  I.  0.  199  ;  Maryland,  etc.,  Ins. 
Co  V  Whitfcrrd,  31  Md.  219 ;  Ins.  Co.  v.  McDowell,  50  III.  120 ;  Watson  v.  Farm 
Burning  As.mciation,  9  Hun  (N.  Y.)  415  ;  HaHford  Ins.  Co.  v.  Harmer,  2  Ohio 
St.  452. 

'  Coat-vnlle  STioe  Co.  v.  Ins.  Co.,  80  Pemi.  St.  176. 

*  Morse  V.  Buffalo,  etc.,  Ins.  Co.,  30  Wis.  534. 

» Morse  v.  Buffalo  Ins.  Co.,  ante. 
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one  side,  and  half  way  to  the  roof  on  the  other;  and  does  not  exclude 
evidence  that  the  whole  building  was  called  by  the  tenants  and  neigh- 
bors the  wood-house,  and  a  hog-pen  and  hen-house,  from  three  and  a 
half  to  six  feet  high,  covered  with  boards,  with  a  partition  of  boards 
between  them,  are  not  a  building,  within  the  meaning  of  an  applica- 
tion for  insurance  which  represents  that  there  are  no  buildings  not 
disclosed  within  a  certain  distance  ;  and  evidence  that  they  increased 
the  risk  is  inadmissible.'  A  'policy  of  insurance  upon  a  building  covers 
every  part  of  it,  everything  that  in  any  measure  forms  an  essential  element 
o/ii,  and  this  extends  to  and  includes  the  foundation  walls.''  So  it 
has  been  held  that  a  policy  upon  a  house  covers  the  back  buildings, 
although  separated  therefrom,'  but  it  only  covers  the  building  as  such, 
and  does  Tiot  cover  the  materials  of  which  it  is  composed ;  therefore, 
if  from  any  cause  outside  of  the  peril  insured  against,  as  by  wind, 
explosion,  earthquake,  or  any  cause,  the  building  falls  in  pieces, 
or  so  much  of  it,  that  it  ceases  to  be  a  building,  and  afterwards  a  fire 
breaks  out  and  destroys  the  materials,  the  loss  is  not  one  under  the 
the  policy.*     But  a  cellar  in  a  house  is  not  regarded  as  a  story  thereof.* 

Open  policy  on  merchandise  covers  merchandise  kept  for  sale  onlf. 

Sec.  84.  An  open  policy  upon  "  merchandise  "  only  covers  articles 
kept  for  sale,  and  does  not  extend  to  property  kept  upon  the  premises 
for  use ;  but  a  policy  upon  "  property,"  not  specifying  particularly 
what  kind  of  property,  will  cover  property  of  all  kinds,  whether  kept 
for  use  or  sale.' 

Oonstructiou  of  pro  rata  clause  in  policies  of  re-insurance. 

Sec.  85.  When  property  is  re-iusured  in  part,  and  the  policy  of 
re-insurance  contains  a  condition  that  the  re-insurer  shall  pay  the 

'  White-y.  Mutual,  etc.,  Assv/rance  Co.,  8  Gray  (Mass.)  566. 

"Ervin  v.  N.  T.  Central  Ins.  Co.,  T.  &  C.  (N.  Y.)  213. 

'  Workman  v.  Louisiana  Ins.  Co.,  2  La.  (U.  S.)  507. 

*In  NaveY.  Home  Mut.  Ins.  Co.,  37  Me.  430;  5  Ben.  P.  I.  C.  88,  the  building 
insured  was  used  as  a  warehouse,  and  being  overloaded,  or  from  some  other 
cause  without  the  agency  of  fire,  it  fell  down  and  became  a  mass  of  rubbish. 
After  its  fall,  a  fire  broke  out  and  the  materials  were  consumed.  The  court  held 
that  it  was  not  a  loss  within  the  policy.  "The  subject  insured,"  said  Holmes,  J., 
"had  ceased  to  be  such,  and  became  a  mere  congerie  of  materials  before  the 
fire  occun-ed,  and  by  reason  of  a  cause  not  in,sured  against  in  the  policy.  The 
maxim  caiusa  proxima  non  remota  .ipectatur,  has  no  application  to  such  a  case. 
If  the  fire  had  been  the  immediate  cause  of  the  destruction  and  the  loss,  then  the 
remote  causes  of  the  fire  might  have  been  immaterial.  The  cause  of  the  loss 
*  *  was  not  the  fire,  but  the  fall.  That  a  fire  sprung  up  afterwards  in  the  rub- 
bish and  destroyed  the  fallen  materials,  was  wholly  another  matter.  The  materi- 
als were  Tiot  insured.  The  building  insv/red,  no  longer  existed  as  such,  and  it 
ceased  to  exist  by  reason  of  a  peril  not  insured  against." 

'  Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y.  389. 

"  Burgess  v.  Alliance  In-i.  Co.,  10  Allen  (Mass.)  221. 
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"  loss,  if  any,  jyro  rata,  and  at  the  same  time  with  the  re-insured,"  the 
re-insurer  cannot  be  held  to  pay  more  than  its  pro  rata  share  of  the 
loss,  hut  actual  payment  of  its  share  of  the  loss  by  the  re-insured,  is  not 
a  condition  precedent  to  payment  by  the  re-insnrer.     The  re-insurer 
must  pay  his  share  of  the  loss,  whether  the  re-insured  has  paid,  or  has 
the  ability  to  pay,  its  proportion  of  the  loss  or  not.     The  re-insurer  has 
no  concern  with  the  claim  against  the  re-insured,  except  so  far  as  to 
determine  whether   a  valid   claim   exists   against  it  therefor.     The 
insolvency  or  inability  of  the  re-insured  to  meet  the  loss,  does  not 
operate  to  defeat  a  recovery.'     This  was  well  illustrated  in  a  recent 
New  York  case,"  which  was  an  action  upon  a  policy  of  re-insurance, 
issued  by  defendant  to  the  North  American  Insurance  Co.,  of  which 
company  plaintiff  is  the  receiver.     The  plaintiflFs  company  issued  a 
policy  to  K.  &  Co.  for  |5,000  upon  a  stock  of  goods.     On  the  same  day 
the  defendant  re-insured  said  company  for  |2,500  on  the  risk ;  the 
policy  of  re-insurance  contained  this  clause  :  "  Loss,  if  any,  payable 
pro  rata  and  at  the  same  time  with  the  re-insured."     The  property 
insured  was  destroyed  by  fire,  and  the  loss  adjusted  at  $4,407.62.    The 
North  American  Insurance  Company  became  insolvent,  and  the  plain- 
tiflf,  as  receiver,  declared  dividends  of  forty-four  per  cent,  on  all  claims 
against  the  company,  and  that  per  cent,  is  all  that  had  been  or  would  be 
paid  to  the  original  assured  upon  their  policy.     The  plaintiff  claimed 
to  be  entitled  to  recover  one-half  the  amount  of  the  loss,  and  the  defend- 
ant claimed  that  it  was  only  liable  to  pay  one-half  the  amount  actually 
paid  to  K.  &  Co.     The  court  held  that  the  defendant,  by  virtue  of  the 
first  part  of  the  clause,  "  Loss,  if  any,  payable  pro  rata  at  the  same 
time  with  the  re-insured,"  was  not  bound  to  pay  the  full  amount  re-in- 
sured, but  only  one-half  the   loss ;    that   by  the   latter  part   actual 
payment  by  the  re-insured  upon  its  policy  was  not  required  to  precede 
or  accompany  payment  by  the  defendant,  but  it  merely  fixed  the  time 
for  payment,  to  wit.,  the  same  time  as  was  fixed  for  payment  by  the  re-in- 
sured ;  that  the  extent  of  the  liability  of  the  defendant  was  not  affected 
by  the  insolvency  of  the  re-assured,  nor  by  the  latter's  inability  to 
fulfill  its  contract  with  the  original  insured. ° 


'  Hone  V.  Mut.  Safety  Iris.  Co.,  1  Sandf.  (N.  Y.)  137  ;  Affd.  2  N.  Y.  235  ;  Blaclc- 
stime  V.  Alemania  Ins.  Co.,  ."56  N.  Y.  105  ;  Eagle  Ins.  Co.  v.  La  Fayttte  Ins.  Co., 
9  Ind.  443.  . 

'' Blackstone  v.  Alemania  Ins.  Co.,  ante. 

'  A  similar  doctrine  was  held  in  Consolidated,  etc.,  Ins.  Co.  v.  CasTiaio,  41  Md. 
59,  in  whicli  the  insurers  obtained  re-insurance,  "loss,  if  any,  payable  to  them  at 
same  time  and  in  same  manner  as  they  pay."    A  loss  happened  ;  and  the  insurers-.. 
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Policy  not  always  void  when  title  is  incorrectly  stated. 

Sec.  86.  It  is  not,  in  all  cases,  where  the  legal  title  is  not  vested  in 
the  insurer,  that  the  policy  will  be  void  because  he  represented  the 
property  as  his.  "When  the  policy  provides  that,  if  the  title  is  not 
absolute,  it  must  be  so  stated  in  the  policy,  or  it  shall  be, void, 
the  question  is,  first,  whether  the  insured  had  really  an  insurable 
interest  in  the  property,  and  second,  whether,  if  the  property  is  destroyed, 
the  entire  loss  falls  upon  him.  This  was  well  illustrated  in  a  Connecti- 
cut case,'  in  which  the  application  described  the  property  as  "his 
house."  The  policy  contained  a  condition  that,  "  if  the  interest  in  the 
property  is  less  than  absolute,  it  must  be  so  represented  to  the  com- 
pany, and  expressed  in  the  policy  in  writing ;  otherwise  the  insurance 
shall  be  mid"  The  legal  title  to  the  property  was  in  another  party, 
with  whom  the  insured  had,  at  the  time  of  the  application,  made  a 
parol  contract  for  its  purchase,  for  a  price  agreed  upon,  which  the 
insured  had  agreed  absolutely  to  pay,  and  a  part  of  which  he  had 
paid,  and  the  insured  had  entered  into  possession  as  purchaser,  and 
had  made  valuable  improvements  on  the  property.  Upon  the  claim  of 
the  insurance  company,  in  a,  suit  on  the  policy,  that  the  insurance  was 
void  by  reason  of  the  omission  of  the  insured  to  state  in  his  application 
the  condition  of  the  title,  the  court  charged  the  jury  that  the  plaintiff 
was  to  be  regarded  as  the  owner  of  the  property  if  he  had  the  equit- 
able title,  and  his  interest  was  such  that  the  loss  would  fall  on  him  if 
the  property  was  destroyed. 

The  court  also  charged  the  jury  that  that  is  to  he  regarded  as  an  abso- 
lute interest  which  is  so  completely  vested  in  the  party  owning  it,  that  he 
cannot  be  deprived  of  it  without  his  consent. 

The  piaintiff  offered  parol  evidence  to  show  that  he  stated  to  one  H., 
an  agent  of  the  defendants,  the  exact  facts  as  to  the  state  of  his  title, 
and  that  H.  filled  out  the  application  in  his  own  language.  It  was 
held  that  the  evidence  was  not  inadmissible,  on  the  ground  that  the 
parol  statement  was  merged  in  the  written  one,  since,  so  far  as  the 
latter  varied  from  the  former,  it'was  the  defendants'  own  mistake,  of 
which  they  ought  not  to  be  allowed  to  take  advantage,  and  which  ought 
not  to  debar  the  plaintiff  from  showing  that  the  statement  which  he 
actually  made  was  in  accordance  with  the  truth.     That  it  was  also 


being  insolvent,  paid  to  the  assured  only  a  dividend  on  the  amount  insured, 
Held,  that  the  re-insurers  were  nevertheless  liable  for  the  whole  amount  of  their 
insurance. 

'  Hough  v.  City  F.  Im.  Co.,  29  Conn.  10. 
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admissible  as  showing  that  the  parties,  upon  the  statement  of  the  facts, 
agreed  to  consider  and  describe  the  property  as  the  property  of  the 
plaintiff.  And  further,  that,  as  the  interest  of  the  plaintiff  was  in  fact 
absolute,  the  condition  of  the  policy,  which  required  a  statement  of  it 
in  writing  only  where  not  absolute,  did  not  apply.  The  defendants 
claimed  that  H.  was  their  agent  only  for  certain  definite  purposes,  and 
that  he  had  no  authority  as  such  to  fill  out  applications  for  parties 
applying  for  insurance.  The  defendants  had  recognized  him  in  their 
policies  as  their  agent,  but  there  was  no  written  evidence  of  the  extent 
of  his  authority.  Upon  all  the  evidence,  the  court  submitted  the  ques- 
tion as  to  the  extent  of  his  authority,  wholly  as  one  of  fact  to  the  jury, 
and  it  was  held  that  this  course  was  correct. 

Sut,  where  the  insured  has  neither  a  legal  or  equitable  estate  in  the  prop- 
erty insured,  although  the  title  is  such  that  his  creditors  might  compel 
an  application  of  it  upon  his  debts,  as  where  he  has  conveyed  the 
property  to  a  third  person  without  any  consideration  for  the  purpose 
of  defrauding  his  creditors,  a  statement  that  the  property  is  his, 
would  be  such  a  misstatement  as  would  avoid  the  policy.  Thus,  where 
the  plaintiff  was  insured  in  a  mutual  company  by  a  policy  which  con- 
tained an  express  condition  that  the  provisions  of  the  by-laws  should 
be  a  part  of  the  contract  of  insurance.  The  by-laws  provided  that  the 
written  application  for  insurance  should  be  a  part  of  the  policy,  and 
should  be  held.to  be  a  warranty  on  the  part  of  the  insured,  and  that 
the  policy  should  be  void  unless  the  true  title  and  interest  of  the  insured 
were  stated  in  the  application,  and  all  incumbrances  on  the  property 
disclosed,  and  unless  the  applicant  should  make  a  true  statement  of  all 
facts  inquired  for  in  the  application.  The  application  contained  the 
following  inquiry  :  "  Whose  is  the  property  insured,  and  is  it  incum- 
bered, and  for  how  much  ?  state  the  true  title  and  interest."  To  this 
the  plaintiff  had  replied:  "Owned  by  me;  incumbered  to  several; 
about  §6,000."  There  were,  in  fact,  mortgages  on  the  property  to  the 
amount  of  $13,000,  and  the  plaintiff  had  conveyed  all  his  remaining 
interest  to  his  brother  by  an  absolute  deed,  both  the  deed  and  the 
mortgages  appearing  on  the  public  records.  The  mortgages,  however, 
beyond  the  §6,000,  and  the  deed  to  the  plaintif!''s  brother,  were  given 
without  consideration,  and  for  the  purpose  of  defrauding  creditors,  and 
the  brother  had  agreed  to  reconvey  the  title  whenever  requested.  It 
was  held  that  the  answer  of  the  plaintiff  was  to  be  taken  as  a  war- 
ranty. That  the  conveyances  being  good  between  the  parties,  the 
the  property  was  to  be  considered  as  incumbered  beyond  the  amount 
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stated  by  the  plaintiff,  and  the  plaintiff  as  having  no  title  or  insurable 
interest.     That  there  could,  therefore,  be  no  recovery  on  the  policy. 

The  court  also  held  that  the  representation  of  the  plaintiff  with 
regard  to  the  ownership  of  the  property  by  him,  was  not  relieved  by 
the  fact  that  the  deed  to  his  brother  was  made  and  placed  on  record 
without  the  knowledge  of  the  latter,  and  that  on  being  informed  of  the 
fact  the  grantee  at  first  refused  to  receive  it,  and  afterwards  only 
a  o'eed  that  the  title  might  remain  in  him  to  be  reconveyed  whenever 
the  plaintiff  should  desire ;  the  deed  being  good  between  the  parties, 
and  the  right  to  a  reconveyance  being  one  which  a  court  of  equity 
would  not  enforce.' 

In  a  Michigan  case,''  the  plaintiff  brought  an  action  upon  a  fire  policy 
upon  a  barn  situated  on  a  farm.     The  insured,  in   his  application, 
stated,  in  answer  to  a  question,  that  he  was  owner  of  the  buildings  to  be 
insured,  and  of  the  farm.     The  defense  was  that  the  answer  was  false. 
The  evidence  showed  that  the  legal  title  to  the  farm  was  in  his  wife ; 
that  just  before  her  marriage  with  the  plaintiff  her  father  bought  the 
farm  for  her,  paying  |2,000  in  cash,  she  giving  back  to  the  vendor  a 
mortgage  for  $4,000  for  the  balance  of  the  purchase  price  ;  that  it  was 
arranged  between  her,  her  father  and  the  plaintiff',  that  the  latter  and 
his  wife  should  go  upon  the  farm,  cultivate  and  improve  it,  care  for  and 
support  the  family,  and  pay  off  the  incumbrance,  and  that  she  was 
thereupon,  on  request,  to  coTivey  the  farm  to  the  plaintifiR,     At  the  time 
of  the  application  he  was  carrying  out  this  arrangement,  had  moved 
at  once  after  the  marriage  upon  the  place,  cultivated  and  improved  it 
and  made  repairs,  and  paid  the  most  of  the  incumbrance,  and  was 
proceeding  in  good  faith  to  perform  his  part  of  the  verbal  arrange- 
ment.    It  was  urged  on  behalf  of  the  company  that  the  arrangement 
between  plaintiff,  his  wife  and  her  father,  did  not  amount  to  any  con- 
tract, but  left  the  plaintiff  to  go  on  or  not,  as  he  chose,  and  that  therefore 
he  had  no  equitable  claim  upon  the  property.     The  court  held  that  the 
whole  circumstance  went  to  show  an  undertaking  on  the  part  of  the 
insured  to  perform  the  verbal  arrangement,  and  a  part  performance' 
thereof  in  good  faith  on  his  part,  which  had  gone  so  far  that  he  could 
not  retire  from  it  without  great  loss,  and  that  the  ruling  that  he  was 
upon  the  facts  equitable  owner  was  correct,  and  that  as  such  he  was 
entitled  to  insure,  and  that  such  ownership  was  sufficient  to  support 
the  statement  in  the  application. 

^Treadway  v.  Hamilton,  etc.,  Iiis.  Co.,  29  Conn.  68. 

'  Farmers'  Mut.  Fire  Ins.  Co.  v.  Fcgleman,  2  Mich.  Lawyer,  201. 
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A  statement  in  an  application,  that  the  assured  is  the  owner  of  the 
property,  is  »imply  a  warranty  that  he  has  an  insurable  interest  therein, 
and  unless  the  species  of  title  is  expressly  stated,  it  cannot  be  con- 
strued as  a  warranty  that  he  has  an  absolute  title  thereto.'  Unless 
the  assured  states  the  kind  of  title  he  has  in  the  property,  in  his  appli- 
cation, he  is  simply  bound  to  show  an  insurable  interest  therein. 
Thus,  where  the  application  contained  an  inquiry  whether  the  title 
was  by  warranty  deed  or  bond,  and  the  assured  wrote  "  W.  D.,"  it 
was  held  that  this  could  not  be  construed  as  a  warranty  that  the  assured 
had  a  title  in  fee,  and  that  if  such  a  title  as  established  an  insurable 
interest  in  the  assured  existed,  the  warranty  was  met." 

It  is  a  matter  of  no  concern  to  the  insurer  how  the  assured  acquired 
title  to  the  property,  the  question  is,  whether  at  the  time  the  insurance 
was  entered  into,  and  at  the  time  of  loss,  he  had  a  legal  or  equitable 
interest  therein ;  if  so,  the  fact  that  he  acquired  it  by  fraud,  will  not 
defeat  the  policy.  There  must  a  property  interest  exist  however,  and 
it  follows  that,  if  by  reason  of  fraud,  the  sale  or  conveyance  to  him  is 
absolutely  void,  he  has  no  insurable  interest  in  the  property  because  he 
has  no  title  thereto,  but  if  the  sale  to  him  is  merely  voidable,  on  account 
of  fraud,  he  has  an  insurable  interest  therein.^ 

A  person  who  is  called  upon  to  state  whether  he  is  "  the  sole  and 
unconditional  owner "  of  the  property,  may  properly  reply  in  the 
affirmative,  even  though  there  is  a  mortgage  outstanding  thereon.  The 
mortgagor  is  the  owner  of  the  property,  until  the  title  has  passed  to 
the  mortgagee  by  proper  proceedings  of  foreclosure.  The  ownership 
of  the  mortgagor  is  absolute,  and  depends  upon  no  condition,  and 
therefore  may  be  said  to  be  unconditional.  His  title  is  liable  to  and 
may  be  defeated  upon  the  happening  of  certain  events  ;  but  his  own- 
ership, until  such  events  have  been  availed  of  to  defeat  his  title  or 
divest  him  thereof,  is  none  the  less  unconditional.' 

^Rockfcrrd  Ins  Co.  v.  Nelson,  65  111.  415. 

"•  Mocltfard  Ins.  Co.  v.  Nelson,  65111.  415. 

'  Plumix  Ins.  Co.  v.  Mitchell,  67  111.  48. 

*  Beck,  J.,  in  Hubbard  v.  Hartford  Fire  Ins.  Co.,  33  Iowa,  864 ;  11  Am.  Rep. 
125.  A  policy  contained  the  condition  that,  "  if  the  interest  of  the  assured  in  the 
property  be  any  other  than  the  entire,  unconditional  and  sole  ownership  of  the 
propei'ty,  for  the  use  and  benefit  of  the  assured,  it  must  be  so  i-epresented  to  the 
company,  and  so  expressed  in  the  written  part  of  this  policy,  otherwise  the  policy 
shall  be  void." ,  It  was  held,  that  under  this  condition  the  failure  to  represent  and 
have  so  expressed  in  the  written  part  of  the  policy,  the  fact  that  incumbrances 
by  way  of  mortgage  existed  upon  the  insured  building  at  the  time  of  the  insur- 
ance did  not  avoid  the  policy.  Clay  F.  &  M.  /Stock  Ins.  Co.  v.  Beck,  43  Md.  64  ; 
Conover  v.  Mtit.  Im.  Co.,  3  Den.  (N.  Y.)  254;  1  N.  Y.  290;  BolUns  v.  Columbian, 
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Where  a  policy  provides  that,  "  if  the  interest  of  the  assured  in 
the  property,  whether  as  owner,  factor,  agent,  mortgagee,  lessee,  or 
otherwise,  is  not  truly  stated  in  this  policy,  this  policy  shall  be  void," 
an  assignee  of  the  mortgage  properly  describes  his  interest  by  repre- 
senting it  as  that  of  mortgagee.'  Thus,  in  the  case  last  referred  to, 
the  policy  contained  such  a  condition.  It  appeared  that  the  assured 
was  the  assignee  of  the  motgagees,  and  his  interest  in  the  policy  was 
described  as  mortgagee,  which  the  insurers  insisted  was  a  misdescrip- 
tion of  his  interest  in  the  property.  The  court  held  otherwise. 
Gray,  J.,  in  passing  upon  the  question,  said :  "  It  is  admitted  that 
Litule  &  Stanton  are  the  assured  in  this  policy,  and  that  the  plaintiff 
is  only  the  person  to  whom  any  sum  recoverable  under  it  is  to  be 
paid."  Upon  the  facts  agreed  by  the  parties,  two  questions  have  been 
argued ;  1st.  Whether  Little  &  Stanton  had  an  insurable  interest ; 
2d.  Whether,  if  they  had,  that  interest  is  well  described  in  the  policy. 
1.  In  the  present  state  of  the  law,  there  can  be  no  doubt  that,  at  the 
time  of  procuring  this  policy,  Little  &  Stanton,  although  they  had  no 
legal  title  in  the  property,  had  an  equitable  right  and  an  insurable 
interest  therein.  The  mortgage  stood  as  security  for  the  payment  of 
the  mortgage  notes,  and  the  assured,  having  themselves  indorsed  those 
notes  at  the  time  of  assigning  the  mortgage,  would  be  entitled  in 
equity,  upon  being  charged  on  those  notes  and  paying  the  amount 
thereof,  to  have  the  mortgage  reassigned  to  them,  to  secure  reim- 
bursement from  the  original  makers  of  the  notes  and  mortgage.'  In 
Gordan  v.  Massachusetts  Ins.  Co.,*  one  who  had  made  an  absolute  bill 
of  sale  of  a  vessel,  and  taken  back  an  agreement  in  writing  from  the 
purchasers  to  apply  the  proceeds  of  the  vessel  to  the  payment  of  cer- 
tain notes  and  obligations  due  from  him  and  indorsed  by  them,  was 
held  to  have  retained  an  insurable  interest  in  the  vessel.  In  Strong  v. 
Manufacturers'  Ins.  Co.,'  it  was  held  that  a  mortgagor  of  real  estate, 
whose  equity  of  redemption  had  been  seized  and  sold  on  execution, 


etc.,  Itis.  Co.,  25  N.  H.  206 ;  Sfiepherd  v.  Union,  etc.,  Im.  Co.,  38  id.  232 ;  Pollard 
V.  ^Somerset,  etc.,  Im.   Co.,  42  Mo.  221;  Noreross  v.  Ins.  Co.,  17  Peun   St  429- 
Williains  v.  Roger  Williains  Ins.  Co.,  107  Mass.  377 ;  9  Am.  Rep.  41. 
'  Williams  v.  Soger  Williams  Im.  Co.,  ante. 

/^"^^Sy-ManufaHurers'  Im.  Co.,  8  Gray  (Mass.)  28;  Bates  v.  Equitable 
ln,i.  Co.,  10  Wall.  (U.  S.)  33. 

^ Eastmans.  Foster,  8  Mete.  19;  Bryant  v.  Dainm,  6  Gray  (Mass.)  564:  Rice 
V  Dewey,  U  vl.il;  JVeio  Bedford  Imtitution  for  Savings  v.  Eairhavm  Bank,  9 
Allen  (Mass.)  175 ;  Matthews  v.  Mkin,  1  N.  Y.  595. 

'  2  Pick.  249. 

» 10  Pick.  40. 
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had  still,  so  long  as  the  time  of  redeeming  from  such  sale  had  not 
expired,  an  insurable  interest  in  the  premises.  And  it  is  now  well 
established  that  even  one  who  has  no  title,  legal  or  equitable,  in  the 
property,  and  no  present  possession  or  right  of  possession  thereof,  yet 
has  an  insurable  interest  therein,  if  he  will  derive  benefit  from  its 
continuing  to  exist,  or  will  suffer  loss  by  its  destruction.'  We  are  also 
of  opinion  that  the  interest  of  the  assured  was  sufficiently  described 
in  the  policy.  In  the  absence  of  any  specific  inquiry  by  the  insurers, 
or  express  stipulation  in  the  policy,  no  particular  description  of  the 
nature  of  the  insurable  interest  would  have  been  necessary."  By  a 
familiar  rule  of  construction,  the  provisions  requiring  a  statement  of 
the  nature  of  the  interest  of  the  assured,  being  inserted  by  the  insurers 
for  their  own  benefit,  are  to  be  strictly  construed  against  them.  The 
second  of  the  provisions  relied  on  merely  required  that,  if  the  interest 
of  the  assured  was  any  other  than  the  entire,  unconditional  and  sole 
ownership  of  the  property  for  the  use  and  benefit  of  the  assured,  it 
should  be  so  represented  and  expressed  ;  and  the  description  of  the 
assured  in  the  policy  as  'mortgagees'  clearly  represented  and 
expressed  that  they  had  not  such  entire,  unconditional  and  sole  owner- 
ship. The  first  provision  required  that  the  interest  of  the  assured  in 
the  property,  whether  as  owner,  trustee,  consignee,  factor,  agent, 
mortgagee,  lessee,  or  otherwise,  should  be  truly  stated  in  the  policy, 
and  the  statement  that  they  were  mortgagees  truly  stated  to  which 
of  these  classes  their  interest  belonged.  This  provision  does  not  call 
for  a  distinction  between  legal  and  equitable  title,  but  only  for  a' true 
statement  of  the  nature  of  the  insurable  interest ;  and  that  interest 
was  the  same,  whether  the  title  of  the  assured  was  legal  or  equitable.' 
The  description,  therefore,  satisfied  the  terms  of  both  of  the  provisions 
of  the  policy." 

Where  the  policy  provides  that  "  if  the  interest  in  property  to  be 
insured  be  a  leasehold  interest,  or  other  interest  not  absolute,  it  must  be 
so  represented  to  the  company  and  expressed  in  the  policy  in  writing,  other- 
wise the  insurance  shall  be  void,"  the  owner  of  the  equity  of  redemp- 
tion in  premises  may  properly  be  described  as  owner."     Thus,  in  the 

'  Putnam,  v.  Mercantile  Ins.  Co.,  5  Mete.  (Mass.)  386 ;  EaMem  R.  R.  Co.  v. 
Relief  Ins.  Co.,  98  Mass.  420,  423,  and  othei-  cases  there  cited;  Springfield  Ins. 
Co.  V.  Brovm,  43  N.  Y.  389. 

*  Strong  V.  Manufacturers'  I'm.  Co.,  10  Pick.  (Mass.)  40;  King  v.  State  Ins. 
Co.,  7  Cush.  (Mass.)  1,  13;  Springfield  Ins.  Co.  v.  Brovm,  43  N.  Y.  389. 

'  Swift  v.  Vermont  Ins.  Co.,  18  Vt.  305 ;  Hough  v.  City  Ins.  Co.,  29  Conn.  10 ; 
Baylord  v.  Lamar  Ins.  Co.,  40  Mo.  13. 

*  Washington  Mre  Ins.  Co.  v.  Kelly,  32  Md.  421 ;  3  Am.  Rep.  149. 
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case  last  cited,  a  policy  was  issued  upon  the  conditions  that  if  the 
interest  of  the  assured  in  the  property  was  a  leasehold  interest,  or 
other  interest  not  absolute,  the  company  should  be  so  informed  at  the 
time  of  contracting  the  insurance,  or  the  policy  would  be  void ;  and 
that  a  sale  or  conveyance  of  the  property,  or  an  assignment  of  any  inter- 
est in  the  policy  without  the  consent  of  the  company,  would  render 
the  policy  void.  The  insured  at  the  time  the  insurance  was  negotia- 
ted, was  the  owner  of  an  equity  of  redemption  only,  with  possession 
of  the  property  insured;  but  no  mention  of  that  fact  was  made. 
Subsequently,  the  insured  entered  into  a  contract  for  the  sale  of  the 
property  under  which  he  received  a  part  of  the  purchase-money,  but 
continued  in  possession  and  held  insurance  policies  for  the  benefit  of 
the  vendee.  A  total  loss,  by  fire,  of  the  property,  afteward  occurred ; 
and,  in  an  action  on  the  policy  by  the  assignee  of  the  assured,  it  was 
'held  that  there  was  no  misdescription  of  interest. 

Where  a  policy  contains  such  a  condition,  as  to  the  statement  of  the 
interest  of  the  assured,  and  at  the  time  of  its  issue,  the  interest  of  the 
assured  was  misdescribed  in  the  policy ;  but  before  its  renewal,  he 
became  possessed  of  such  an  interest  in  the  property,  as  is  described 
in  the  policy,  the  breach  is  cured,  for  hy  the  renewal,  the  'policy  is  to  be 
treated  as  written  on  the  day  of  renewal,  and  the  interest  being  correctly 
expressed  at  that  time,  there  is  no  breach  of  the  condition.' 

'In  Noyes  v.  The  Hartford  F.  Ins.  Co.,  54  N.  Y.  668,  the  policy  contained  this 
clause  :  "  If  the  assured  is  not  the  sole  and  unconditional  owner  of  the  pi-operty 
insured,  or  if  said  property  be  a  building  or  buildings  of  the  land  on  which  said 
building  or  buildings  stand,  by  a  sole  and  unconditional  ownership  and  title,  and 
is  not  so  expressed  in  the  written  portion  of  the  policy,"  then  the  same  should  be 
void.  The  original  paper  was  issued  December  28,  1866,  for  twenty  days  ;  it 
was  renewed  January  17,  1867,  for  twenty  days  more.  The  plaintiffs  were 
partners  in  the  cotton-growing  business.  On  the  15th  January,  1866,  they  made 
an  agreement  with  one  Flournoy  to  operate  his  plantation  in  Arkansas  for  one 
year.  Plaintiffs  were  to  furnish  supplies  and  stock  to  the  amount  of  $10,000  ;  the 
implements  and  stock  on  the  plantation  were  to  remain  and  be  used,  and  what- 
ever more  was  required  plaintiffs  were  to  furnish.  Flournoy  was  to  supervise 
and  attend  to  the  work  on  the  plantation,  and  was  to  make  all  permanent 
Improvements.  The  crop  of  cotton  was  to  be  delivered  to  plaintiffs  at  the  river 
bank  to  be  transported  to  market  and  sold.  The  proceeds  were  to  be  used  :  1st, 
To  reimburse  plaintiffs  for  all  advances,  and  the  balance  of  the  net  proceeds  to  be 
divided  equally  between  their  firm  and  Flournoy.  At  the  expiration  of  one  year, 
the  stock  and  implemenb?  were  also  to  be  equally  divided.  In  pursuance  of  this 
agi-eement,  plaintiffs  repaired  the  gin-house  and  put  in  a  new  gin  and  press  and 
mule  power.  The  cotton  was  picked  and  a  portion  sent  to  market.  On  the  18th 
January,  1867,  while  a  portion  was  in  the  gin-house,  a  fire  ocouj-red,  consuming 
it  and  its  contents.  Plaintiffs  recovered  below  for  loss  on  cotton,  $2,812.50  ;  on 
account  of  the  mule  power,  under  the  head  of  repairs  to  the  gin-house,  |425  ;  and 
for  gin  and  press,  |600.  Held,  that  by  the  terms  of  the  agreement,  plaintiffs 
were  not  necessarily  the  sole  and  unconditional  owners  of  the  cotton,  but  that  they 
were  either  partners  or  tenants  in  common  with  Flournoy  in  carrying  on  the 
plantation.     But  it  appearing  that  plaintiffs  had  expended  more  than  the  whole 
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So,  a  person  in  possession  of  premises  under  a  contract  of  purchase, 
•  nnder  which  only  a  part  of  the  purchase-money  has  been  paid,  may 
properly  describe  his  interest  as  that  of  "  owner,"  and  the  condition 
of  the  policy  as  to  statement  of  interest  is  not  broken.' 

Possession  of  real  or  personal  property  claiming  it  as  owner,  is 
pi-ima  facie  evidence  of  title,  and  all  presumptions  are  made  in  its 
support,  and  if  the  insurer  sets  up  want  of  title  in  the  assured,  he 
takes  the  burden  of  establishing,  not  only  that  the  assured  had  no 
title  in  the  property,  but  also,  that  he  had  no  insurable  interest  therein." 
The  issuance  of  a  policy  to  a  person  is  prima  facie  evidence  of  his 
title  to  the  premises,  and  unless  questioned,  is  conclusive.' 

A  statement  by  the  insured  that  he  is  a  mortgagee  in  possession, 
without  stating  that  he  is  in  possession  under  a  first  mortgage,  and 
that  there  are  other  subsequent  mortgages  upon  the  property,  will  not 
avoid  the  policy,  particularly  where  their  interest  is  greater  than  the 
amount  of  the  policy.  The  company  by  accepting  a  general  answer 
to  an  interrogatory  as  to  whether  the  property  is  incumbered,  without 
making  any  question  as  to  the  amount  thereof,  is  treated  as  waiving 
any  objection  to  the  answer  on  the  ground  of  insufficiency,  and  cannot 
subsequently,  in  an  action  upon  the  policy,  set  up  the  insufficiency  ot 
such  answer  as  a  defense.* 

This  doctrine  was  well  expressed  by  Lord  Mansfield,  in  a  cele- 
brated case,*  where  the  defendant  who  had  issued  a  policy  of  £10,000 
to  the  plaintiff  upon  a  fort,  in  the  East  Indies,  insuring  it  against 
capture  for  one  year,  resisted  payment,  upon  the  ground  that  the 
plaintiff  had  not  fully  informed  him   of  the   weakness   of  the  fort 

crop  of  cotton  was  worth,  and  as  therefore  they  were  entitled,  under  the  contract, 
to  the  entire  proceeds,  and  Floui-noy  had  no  interest  therein,  within  the  spirit  and 
meaning-  of  the  policy,  they  were  the  sole  and  unconditional  owners  and  entitled 
to  recover  the  loss.  But  that  as  to  the  gin  and  press,  they  were  a  poi-tion  of  the 
stock  in  which  Flouraoy  had,  under  the  agreement,  an  equal  interest  with  their 
firm  ;  that  the  policy  was  to  be  treated  as  written  on  the  day  of  its  renewal,  and 
the  year  having  then,  expired,  Flourney  was  then  tenant  in  common  with  them  ; 
that  they  were  therefore,  not  the  sole  owners,  and  were  not  entitled  to  recover ; 
that  the  mule  power  was  not  part  of  the  gin-house,  and  could  in  no  way  be  classed 
as  repairs  thereto,  and  was  not  covered  by  the  policy,  but  if  it  was,  it  was  simply 
as  a  portion  of  the  stock,  and  did  not  belong  solely  to  plaintiffs,  and  they  could 
not  recover  therefor. 

'Lmrilard  Fire  Ins.  Co.  v.  McCnlloch,  21  Ohio  St.  176 ;  8  Am.  Rep.  52. 

"m-ankUn  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102 ;  11  Am.  Rep.  169. 

^Fmuler  v.  N.  T.  Ins.  Co.,  23  Barb.  (N.  Y.)  156 ;  Levan  v.  Liv.,  Lon.  &  Q-ldbe 
Ins.  Co.,  52  Mass.  704 ;  Nichols  v.  Fayette  Ins.  Co.,  1  Allen  (Mass.)  63. 

*  Nichols  el  al.  v.  Fayette  Mut.  Ins.  Co.,  1  Allen  (Mass.)  63;  Wyman  v.  People's 
Eqiiitable  Ins.  Co.  1  id.  301 ;  Liberty  Hall  Association  v.  Housatonic  M.  F.  Ins. 
Co.,  7  Gray  (Mass.)  261. 

•  Carter  v.  BocTim,  3  Burr.  1905. 
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and  the  dangers  to  which  it  was  subjected.  It  appeared  that  no 
questions  were  asked  in  reference  to  the  fort,  or  the  dangers  to 
which  it  was  exposed,  and  that  eminent  jurist,  in  passing  upon  tlie 
validity  of  the  defense,  said  :  "  If  the  objection  that  he  was  not  told 
is  sufficient  to  vacate  it,  he  took  the  premium  knowing  the  policy  to  he 
void,  in  order  to  gain,  if  the  alternative  turned  out  one  way,  and 
to  make  no  satisfaction  if  it  turned  out  the  other.  He  drew  the  gov- 
ernor into  a  false  confidence,  that  if  the  worst  should  happen,  he  had 
provided  against  total  ruin,  knowing  at  the  same  time  that  the  indem- 
nity to  which  he  trusted  was  void.  There  was  not  a  word  said  to  him 
of  the  affairs  of  India,  or  the  state  of  the  war  there,  or  the  condition 
of  Fort  Maulborough.  If  he  thought  that  omission  an  objection  at  the 
time,  he  ought  not  to  have  signed  the  policy  with  a  secret  reserve  in  his  own 
mind  to  make  it  void.  If  he  dispensed  with  the  information,  and  did  not 
think  this  silence  an  objection  then,  he  cannot  take  it  up  now  after  the  event.'' 
It  must  be  remembered,  however,  that  there  is  a  wide  distinction 
between  a  case  where  no  information  was  asked,  or  given,  in  reference 
to  the  risk,  and  one  where  the  assured  is  called  upon  for  information, 
but  fails  to  disclose  matters  material  to  the  risk. 

When  forfeiture  is  waived. 

Sec.  87.  Whenever  the  insurer,  with  knowledge  of  any  act  of  the 
assured  that  works  a  forfeiture,  does  any  act  that  shows  that  he  recog- 
nizes his  liability  under  the  policy  as  an  outstanding  obligation  ;  as, 
when  he  accepts  a  premium  for  a  renewal  of  the  policy,  or  for  any 
increase  of  risk,  the  forfeiture  is  waived,  and  the  policy  remains 
operative.' 

' In  N.  Berwick  Co.  v.  N.  E.  F.  &  M.  Ins.  Co.,  52  Me.  336  ;  4  Bennett's F.  Ins.  Caa., 
790,  in  answer  to  an  interrog-atory,  "  During  what  hours  is  the  factory  worked  ?  " 
the  assured  replied,  "  usually  from  6^  A.  m.  to  12^  p.  m.,  and  1  to  7  in  summer; 
from  63  A.  M.  tol2|  p.  M.,  and  1  to  7  p.  m.  in  winter;  short  time  now."  After 
August  1st  the  mill  was  run  all  night,  and  October  19  the  plaintiff  applied  to 
the  defendants'  agent  for  permission  to  run  nights.  October  29  the  agent  informed 
the  plaintiffs  that  the  insurers  would  give  permission  on  payment  of  ^  per 
cent,  additional  premium  for  three  months.  These  terms  were  acceded  to 
and  the  premium  paid,  and  permission  given,  dated  and  taking  effect  from 
November  1st.  A  loss  having  occurred  after  such  consent  was  given,  the  company 
insisted  that  they  were  not  liable  therefor,  as  the  policy  was  avoided  by  i-unning 
all  night,  without  Consent,  from  August  to  November.  But  the  court  held,  that 
the  acceptance  of  the  additional  premium,  vMh  knowledge  of  the  forfiAture  on  the 
part  of  the  insurers'  agent,  was  a  waiver  of  the  forfeiture,  and  reinstated  the 
policy.  AppiBTON,  C.J.,  said:  "The  defendants  insist  that  the  answer  to  the 
seventeenth  interrogatoiy  is  a  warranty  on  the  part  of  the  plaintiffs  that  their 
'  factory  is  not  to  be  run  nights,  and  that  having  been  broken  by  running  from 
August  1  to  19th  of  October,  the  policy  thereby  became  void  ;  and  that  thus  they 
are  absolved  from  all  legal  obligation.  The  defendants  were  not  harmed  by  the 
running  of  the  mill  all  night  between  the  1st  of  August  and  the  24th  of  October, 
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f 
But  where  the  additional  premium  is  received,  or  other  act  relied 
upon  to  reinstate  the  policy  is  done,  without  knowledge  of  the  forfeiture 
hy  the  insurer,  the  act  cannot  hare  that  effect. 

In  a  Vermont  case,'  the  plaintiffs  procured  an  insurance  upon  their 
factory  in  Bennington,  Vt.  An  application  was  made  by  them  in 
writing,  which  formed  a  part  of  the  policy,  and  in  which  the  plaintiffs 
described  the  risk  and  gave  the  number  of  stoves  used.     But  they 

when  their  agent  stated  to  the  plaintiffs  the  extra  premium  he  should  require  for 
such  running-.  Fi-om  the  answer  to  the  seventeenth  interrogatory,  it  may 
fairly  be  inferred  that  it  was  expected  that  at  times  the  mill  would  be  run  nights. 
Whether  such  running,  unattended  with  loss,  would  render  the  plaintiffs'  policy 
void,  it  is  neither  necessary  to  consider  nor  to  determine.  A  forfeiture  is  to  be 
construed  strictly.  Its  enforcement  is  not  to  be  favored.  It  may  be  waived  by 
the  arts  and  conduct  of  the  pai-ty  whose  right  it  is  to  exact  it.  The  renewal  of  a 
policy,  after  the  existence  of  facts  which  would  authorize  the  insurer  to  insist 
upon  a  forfeiture  would  be  deemed  a  waiver.  Thus  the  forfeiture,  by  reason  of 
a  misrepi-esentation  or  concealment,  may  be  waived  by  the  insurers ;  ax  hy  receiv- 
ing a  new  premium  on  afire  policy,  after  the  misrepresentation  is  known.  1  Phil, 
on  Insiu-ance,  §  668 ;  Allen  v.  Vermont  Mut.  Fire  Ins.  Co.,  12  Vermont,  366.  8o 
the  act  of  receiving  an  additional  premium  for  the  variation  of  a  risk  must,  in  the 
absence  of  fraud  or  concealment,  be  regarded  as  having  the  same  effect.  It  would 
be  a  gross  fi'aud  to  receive  a  premium  for  the  continuance  of  a  policy  or  the 
vai'iation  of  a  i-isk,  with  the  intention  of  avoiding  the  insui'ance,  if  the  i-isk 
provided  for  should  occur,  and  of  retaining  the  premium  in  case  it  should  not. 
The  agent  of  the  defendants  testified  he  knew  the  plaintiffs  had  been  running 
their  mill  nights  when  he  gave  his  permission  of  November  1, 1861.  In  his  letter 
to  the  defendants  of  November  2,  he  wi-ites :  '  They  had  been  working  night 
and  day  for  some  time.  They  wi-ote  me  a  few  days  ago  for  a  permit  to  work  day 
and  night,  and  agi-eed  to  keep  a  watchman.'  The  extra  premium  for  permission 
to  run  the  mill  nights  was  received  by  the  defendants  after  the  loss,  and  without 
objection.  No  complaint  appears  to  have  been  made  on  their  part  of  any  conceal- 
ment or  misrepi-esentation  on  the  part  of  the  plaintiffs  or  of  their  agent.  Nor  is 
this  all.  The  defendants,  by  their  power  of  attoi-ney  under  seal,  appointed  John 
P.  Slade,  of  Fall  River,  their  agent;  'and,  as  such  agent,  he  is  authorized  and 
empowered  to  receive  proposals  foi-  insurance  against  loss  or  damage  by  fire,  and 
to  make  insurances  by  policies  of  said  New  England  Fire  and  Marine  Insurance 
Company  of  Hartford ;  to  rejiew  the  same,  or  to  vary  the  risk,  according  to  the 
rules  and  instructions  he  shall  from  time  to  time  receive  from  the  said  company. 
And  all  policies  of  insurance  against  loss  or  damage  by  fire,  issued  by  said  agent, 
shall  be  to  aU  intents  valid  and  binding  upon  the  said  New  England  Fire  and 
Marine  Insurance  Company  of  Hartford.'  There  is  no  proof  that  the  agent  has 
violated  any  rules  or  regulations  he  may  have  received  from  the  defendants. 
His  authority  is  most  ample.  He  may  issue  policies.  He  may  renew  them.  He 
may  vary  the  i-isk.  His  acts  are  "to  all  intents  valid  and  binding'  on  the 
defendants.  Notice  to  him  must  be  diOeraed  notice  to  the  company.  The  insured 
had  a  right  to  rely  on  his  acts.  Indeed,  it  has  been  held  that  a  general  agent 
may  waive,  under  some  circumstances,  a  condition  in  the  policy  that  no  insurance 
shall  be  considered  as  binding  till  actual  payment.  Sheldon  v.  Atlantic  F.&.  M. 
Ins.  Co.,  26  N.  Y.  460,  ante.  Much  more  would  he  be  deemed  to  have  such  right, 
when  powei-s  as  ample  as  in  the  present  case  are  conferi'ed.  In  the  policy  on  the 
personal  property  there  is  found  no  limitation  as  to  the  time  plaintiffs  were  to 
run  their  mill.  The  plaintiffs  might  therefore,  so  far  as  regards  this  risk,  run 
their  mill  the  maximum  of  time.  The  two  policies  have  no  connection.  Each 
must  be  constnied  by  itself.  The  instructions  in  this  respect  were  correct.  There 
was  no  increase  of  risk  within  the  meaning  of  the  policy— for  the  plaintiffs  were 
under  no  restrictions  by  its  terms  as  to  the  time  they  might  run  their  mill." 

^  Allen,  Safford  &  Co.  v.    Vermont  Mut.  Fire  Ins.  Co.,  12  Vt.  336  ;  2  Bennett's 
F.  I.  C.  13. 
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omitted  to  state  that  an  apparatus  for  manufacturing  sizing  was  used 
in  the  building  in  which  fire  was  used,  and  which  was  employed  once 
and  sometimes  twice  a  week.  It  appeared  that,  prior  to  the  loss,  but 
after  the  policy  was  issued,  the  defendant  company  sent  their  agent  to 
Bennington  to  examine  the  factories  as  to  their  safety  and  internal 
construction,  and.  that,  after  the  agent  had  discharged  this  duty,  the 
defendant  made  a  call  upon  the  plaintiffs  for  an  assessment  of  $44 
upon  the  policy,  and  the  plaintiflfs  insisted  that,  even  though  the  policy 
was  void  in  its  inception,  yet,  that  the  acceptance  of  such  sum,  aft0r 
the  agent  had  performed  this  mission,  operated  as  a  waiver  of  the  for- 
feiture, and  rendered  the  policy  valid  and  operative.  The  plaintiffs 
had  a  verdict  under  the  charge  of  the  trial  judge,  but  upon  appeal  it 
was  set  aside,  Bennett,  J.,  announcing  the  doctrine  applicable  in  such 
cases,  thus:  He  said — "This  case  involves  several  important  ques- 
tions, and  some  of  them  are  not  without  considerable  difficulty.  It 
has  been  argued  at  great  length  and  with  much  ability;  but,  from  the 
shortness  of  the  time  allowed  us  for  an  examination,  we  are  not  pre- 
pared, at  this  time,  to  come  to  a  conclusion  on  all  the  questions  which 
the  case  presents.  There  is,  however,  one  point  upon  which  the  court 
are  all  satisfied  that  the  defendants  must  have  a  new  trial,  and  we  are, 
therefore,  induced  to  decide  the  case  on  that  single  point,  leaving  all 
other  questions  open.  It  seems,  after  this  policy  had  been  executed, 
and  after  the  company  had  sustained  a  loss  on  some  other  factory 
insured  by  them  at  Bennington,  the  company  passed  a  vote  directing 
that  a  member  of  the  company  should  be  appointed  to  go  and  examine 
the  loss  at  Bennington,  and  also  examine  the  factories  ds  to  their  safety 
and  internal  construction ;  and  Thomas  Reed  was,  on  the  second  day 
of  February,  1836,  appointed  to  perform  this  duty.  It  appears,  also, 
that  evidence  was  given  to  the  jury  tending  to  prove  that,  in  pursu- 
ance of  said  vote,  an  agent  of  the  company  visited  Bennington  and 
examined  the  factories  there,  and  that  subsequently  the  company 
received  of  the  plaintiffs  an  installment  of  $44  on  the  policy  in  ques- 
tion. On  this  part  of  the  case,  the  jury  were  told  that  if  they  found 
that  the  agent  of  the  company  went  in  pursuance  of  the  vote  of  the  com- 
pany to  the  factory  in  question,  and  the  company  afterwards  received 
the  installment,  the  defendants  were  liable  on  the  policy  of  insurance, 
although  they  should  find  that  the  sizing  apparatus  was  material  to 
the  risk,  and  had  been  omitted  in  the  application.  This  was  evi- 
dently incorrect. 

The   vote   of  the   company  did   not  contemplate   that   the  agent 
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should  examine  the  factories  •  as  to  their  safety  and  internal  construc- 
tion •  with  a  view  of  comparing  them  with  the  applications,  in  order  to 
enable  the  company  to  decide  whether  any  of  the  policies  were  fraudu- 
lent.    The  object   seemed  to  be  to  make  a  general  examination  of 
them,  and  there  is  no  evidence  that  the  agent  even  knew  what  the 
representation  was,  as  specified  in  the  application,  upon  which  the 
policy  in  question  was  executed.     There  is  no  evidence  that  the  agent 
ever  saw,  or  had  any  knowledge  of  the  existence  of,  the  sizing  apparatus. 
The  jury  were  not,  by  the  instructions  given  them,  required  to  find  such 
knowledge.     The  court  say,  if  the  agent,  in  pursuance  of  the  vote  of  the 
company,  went  to  the  factory  in  question,  and  the  company  afterwards 
received  the  installment,  it  is  sufficient.     It  is  not  necessary  to  decide 
whether,  if  this  policy  was  obtained  through  the  fraudulent  suppres- 
sion of  what  was  material  to  the  risk,  it  was  competent  for  the  com- 
pany to  waive  the  objection  by  subsequent  matter,  so  as  to  render 
valid  the  policy.     If  the  agent  had  been  clothed  with  power  to  examine  as 
to  the  validity  of  the  policy,  it  is  clear  that  the  reception  of  a  subsequent 
installment  could  not  operate  as  a  waiver  of  such  suppression,  unless  the 
agent  had  knowledge,  at  the  time  of  the  payment,  of  the  fact  suppressed. 
This  knowledge,  the  jury  should,  at  least,  have  been  told  they  must  find, 
before  they  could  give  any  effect  to  the  reception  of  the  installment."    On  this 
ground,  the  judgment  of  the  county  court  was  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Oonditions.    Company  estopped  from  setting  up  breach  of,  when. 

Sec.  88.  It  ie.well  settled  by  the  weight  of  authority,  that,  where  a 
policy  is  issued  containing  conditions  inconsistent  with  the  facts,  and  the 
agent  knew  the  facts  when  the  policy  was  issued,  the  conditions  are  waived  so 
far  as  they  conflict  with  the  facts  known  to  the  agent ; '  and  this  is  peculiarly 
the  case  where  the  agent  fills  up  the  application  erroneously,  when  the  facts 
were  correctly  stated  to  him  by  the  assured.  In  such  cases,  the  doctrine  of 
estoppel  has  a  very  just  application,  as,  if  it  was  not  permitted  to  apply, 
an  innocent  party  would  be  made  to  suffer.^    But  it  is  possible  that  this 

'  Mlna  Ins.  Co.  v.  Maguire,  51  111.  342 ;  Miner  v.  Im.  Co.,  27  Wis.  693  ;  Meohler' 
v.  Ins.  Co.,  38  id.  665 ;  Winans  v.  Ins.  Co.,  38  id.  342. 

'Bowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550 ;  Bodine  v.  Ins.  Co.,  51  N.  Y.  117  j 
N.  W.  Mut.  Life  Ins.  Co.  v.  The  Bermania  Fire  Ins.  Co.,  40  Wis.  446 ;  Meadow- 
craft  V.  Ins.  Co.,  61  Penn.  St.  91 ;  Mechler  v.  Ins.  Co.,  ante;  New  England,  etc., 
Ins.  Co.  V.  Scliettler,  38  111.  166 ;  I/ycoming,  etc.,  Ins.  Co.  v.  Sailer,  67  Penn.  St. 
108;  Miller  v.  Ins.  Co.,  31  Iowa,  116  ;  Aurora  Ins.  Co.  v.  Eddy,  ante;  .^tna  Ins. 
Co.  V.  Olmstead,  21  Mich.  246  ;  Itis.  Co.  v.  Lyons ,  38  Tex.  271  ;  Rea'per  Ins.  Co. 
V.  Jones,  62  111.  458 ;  Masters  v.  Madison,  etc.,  Ins.  Co.,  11  Barb.  (N.  Y.)  624  ;  Ins. 
Co.  V.  Wilkinson,  13  Wall.  (U.  S.)  222;  American,  etc.,  Ins.  Co.  v.  McLanat/um,  11 
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is  subject  to  the  qualification  that,  where  the  policy  expressly  provided 
that  the  agent  shall  be  considered  the  agent  of  the  assured,  and  not 
the  agent  of  the  insurers  under  any  circumstances,  the  assured  is  li.a- 
ble  for  the  mistakes  of  the  agent.'  But  we  have  taken  occasion  to 
question  the  correctness  of  this  rule,  except  where  the  assured,  at  the  time 
when  the  application  was  made,  knew  of  this  provision  of  the  policy.  And 
it  seems  to  be  subject  to  still  another  exception  that,  where  the  agent 
is  required  by  the  assured  to  fill  up  the  application,  he  cannot,  under 
any  circumstances,  be  regarded  as  the  agent  of  the  insured."  Indeed 
in  some  of  the  cases  it  has  been  held  that,  even  where  the  assured 
pays  the  agent  for  making  an  examination  of  the  property,  and  filling 
up  the  application,  he  is  still  to  be  treated  as  the  agent  of  the  insurer.' 

Vacant  Premises. 

Sec.  89.  When  the  policy  specially  provides  that  in  case  the  premises 
"  shall  be  left  unoccupied,"  ■*  "  or  shall  remain  unoccupied," '  or  shall 


Kan.  549;  F'ranMin  v.  Ins.  Co.,  42  Mo.  457  ;  Woodbury  Savings  Bank  v.  Ins.  Co., 
31  Conn.  517;  ^tna  Ins.  Co.  v.  Maguire,  ante;  N.  A.  Ins.  Co.  v.  Throop,  22 
Mich.  159 ;  Malleable  Iron  Works  v.  Ins.  Co.,  25  Conn.  465 ;  Beebe  v.  Ins.  Co.,  25 
id.  51  ;  Clark  v.  Ins.  Co.,  40  N.  H.  333 ;  Combs  v.  Ins.  Co.,  43  Mo.  148 ;  Cfieek  v. 
Ins.  Co.,  1  Cent.  L.  J.  465 ;  Harris  v.  Ins.  Co.,  18  Ohio,  116  ;  Campbell  v.  Ins.  Co., 
37  N.  H.  35,  ante ;  Cfucirdian  Life  Ins.  Co.  v.  Hogan,  80  111.  35 ;  Roberts  v.  Coiir 
tinental  Ins.  Co.,  41  Wis.  321. 

^Rohrback  v.  Ins.  Co.,  ante. 

"  Sprague  v.  Holland  Purchase  Ins.  Co.,  ante. 

'Fatten  v.  Merchants',  etc.,  Ins.  Co.,  40  N.  H.  375.  In  Clark  v.  Union  Mut. 
Ills.  Co.,  40  id.  333,  the  assured  applied  to  the  defendant's  ag-ent  for  insurance, 
and,  as  he  was  unable  to  describe  the  premises,  he  told  the  ag-ent  that,  if  he 
would  go  and  examine  them  he  would  pay  him  for  doing  so.  The  court  held  that 
the  agent  still  remained  the  agent  of  the  insurer,  and  that,  too,  notwithstanding 
the  by-laws,  made  a  part  of  the  policy,  provided  that  the  agent  taking  the  appli- 
cation should  be  the  agent  of  the  assui-ed. 

<In  Paine  V.  Agricultural  Ins.  Co.,  5  T.  &  C.  (N.  Y.)  619,  where  a  policy  of 
insurance  against  fire,  upon  a  dwelling-house,  contained  a  provision  that  if  the 
house  should  be  "left  unoccupied,  without  giving  immediate  notice  to  the  com- 
pany, the  policy  should  cease  and  be  of  no  force  or  effect,"  it  was  held  that  the 
absence  of  the  one  who  resided  in  the  house,  without  notice  to  the  company,  for 
six  weeks,  although  he  frequently  returned  and  looked  after  the  house,  and  the 
furniture  and  goods  all  remained  therein,  would  avoid  the  policy.  Occupation  of 
a  dwelling-house,  according  to  the  view  of  the  court,  is  living  in  it,  not  mere 
supervision  over  it,  and  while  a  pereon  need  not  live  in  it  every  moment,  there  must 
not  be  a  cessation  of  occupancy  for  any  considerable  portion  of  time.  In  this  case, 
a  person  living  near  by  visited  the  house  frequently  and  maintained  a  general 
oversight  and  care  over  it,  but  this  was  held  not  to  take  the  ease  out  of  the  opera- 
tion of  the  forfeiting  clause.  The  following:  authorities  were  relied  upon  to  sustain 
the  decision  :  Wustman  v.  aty  Fire  Ins.  Co.,  15  Wis.  138 ;  Harrison  v.  City  Fire 
Ins.  Co.,  9  Allen  (Mass.)  231 ;  Keith  v.  Quincy  Mut.  Fire  Ins.  Co.,  10  id.  228. 
But  if  there  la  no  express  stipulation  that  the  premises  shall  not  be  left  vacant, 
the  poUcy  will  not  be  void.  Camwell  v.  Merchants  and  Fhrmer^  Mat.  Mre  Ins. 
Co.,  12  Cush.  (Mass.)  167. 

^IC4th  V.  Quiney  Mut.  F.  Ins.  Co.,  10  Allen  (Mass.)  228. 
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"  become  vacant,"  '  or  "  unoccupied," '  or  shall  be  vacated,'  or  "  shall 
become  vacant  or  unoccupied,"*  or  "shall  be  vacant  or  unoccupied 
when  insured." '  A  practical  occupancy  consistent  with  the  purposes  or 
tisesfor  which  it  was  insured,  is  intended,  and  an  occupancy  that  measur- 
ably lessens  the  vigilance  and  care  that  would  he  incident  to  its  use  foi-  such 
purposes,  is  not  an  occupancy  within  the  meaning  of  the  term  as  thus 
employed.  The  intent  of  the  parties  in  respect  to  occupancy  is  to  be 
gathered  from  the  usual  and  ordinary  use  of  the  premises  for  the  purposes 
to  which  they  are  devoted." 


^Cummins  v.  Agricultural  Ins.  Co.,  5  Hun  (N.  Y.)  554;  Cam  v.  Niaoara  Ins. 
Co.,  3  T.  &  C.  (N.  Y.)  33,  affd.  60  N.  Y.  619. 

^^tnalns.  Co.  v.  Bums,   5  Ins.  L.  J.  69 ;   Wustman  v.  City  Fire  Ins.  Co.,  15 
"Wis.  138. 

'  Hartford  Mre  Ins.  Co.  v.  Walsh,  54  111.  164 ;  AsTiworth  v.  Builders'  Mut.  F. 
Ins.  Co.,  112  Mass.  422. 

*  American  Ins.  Co.  v.  Padfield,  8  Chicag:o  Leg.  News  188. 

'  Thayer  v.  Agricultural  Ins.  Co.,  5  Hun  (N.  Y.)  556. 

"In  Whitney  Y.  Black  River  Ins.  Co.,  9  Hun  (N.  Y.)  39,  Lbaenbd,  P.J.,  in  a 
very  able  opinion,  elucidates  and  applies  this  doctrine,  in  the  case  of  a  saw  mill, 
and  his  opinion  is  so  valuable  upon  this  point  that  I  give  it  entire.  He  says  : 
"Three  defenses  are  set  up  in  the  answer :  non-occupation  of  the  mill ;  increase  of 
risk,  after  the  issue  of  the  policy,  by  using  a  planing  mill ;  excessive  valuation  at 
the  time  of  obtaining  the  policy.  Of  the  last  there  seems  to  be  no  evidence.  The 
•  testimony  as  to  the  price  paid  for  the  premises  might  have  aided  the  refei'ee  in 
determining  the  value  ;  but  there  is  no  finding  on  this  point.  The  clause  in  the 
policy  on  which  the  second  defense  depends,  is,  '  If  the  above  mentioned  premises 
shall  be  occupied  or  used  so  as  to  increase  the  risk.'  The  policy  was  issued  May 
28,  1872.  There  had  been  a  planing  machine  on  the  premises,  connected  with  the 
saw-miU,  before  December,  1871,  and  it  was  there  when  the  policy  was  issued. 
There  was  no  change  afterwards.  The  planing  machine  had  been  used  before. 
Goodno,  the  defendant's  agent,  had  been  on  the  premises  before  the  policy  was 
issued ;  he  had  a  general  knowledge  of  insurable  propei-ty  at  Morley  (where 
these  premises  were),  including  the  mill.  There  was  no  concealment  of  the 
machine.  The  defense  set  up  is  not  false  representation,  or  a  warranty  as  to  the 
mode  of  use  of  the  bviilding.  It  is,  that  after  the  policy  was  obtained,  the  risk 
was  inci-eased.  This  must  mean  that,  by  some  act  of  the  plaintiflF,  the  risk  became 
greater  than  it  was  at  the  time  of  insurance.  Several  cases  are  cited  by  the 
defendants  showing  that  where  there  is  a  warranty  as  to  the  present  or  the  future 
use  of  the  premises,  and  such  warranty  is  broken,  the  insured  cannot  recover. 
Mead  v.  JSToHh.  Ins.  Co.,  7  N.  Y.  530 ;  Wall  v.  S.  M.  M.  Ins.  Co.,  7  id.  870  In  a 
later  case  (Smith  v.  H.  M.  and  T.  F.  Ins.  Co.,  82  N  Y.  899),  it  was  held  that  the 
description  of  the  premises  was  a  wan-anty  of  their  present,  not  of  their  future  use. 
But  it  is  not  necessary  to  consider  what  the  warranty  is.  The  defense  is  not  made 
to  depend  upon  it,  but  upon  an  actual  increase  of  the  existing  risk.  If  the  use 
of  t  he  planer  was  a  breach  of  the  warranty  contained  in  the  description  of  the 
premises  then,  as  was  said  in  the  case  last  cited,  the  warranty  would  have  been 
broken  in  presenti.  But  the  defendants  do  not  claim  this ;  they  assert  only  that, 
by  a  subsequent  act,  the  risk  was  increased,  contrary  to  the  condition  of  the 
policy.  The  defendants  evidently  appreciated  this,  because  they  asked  leave  to  set 
up  an  amended  answer  containing  allegations  of  fi'audulent  misrepresentation  as  to 
the  condition  of  the  property  in  respect  to  this  planer ;  and  leave  was  refused.  The 
thii'd  defense  is,  that  the  premises  were  'vacant  and  unoccupied,'  from  April  1 
to  May  16,  1873.  The  referee  finds  that  the  mill  had  been  used  as  a  custom  mill 
and  to  saw  the  owner's  lumber  ;  that  in  the  winter  of  1873  one  man  did  most  of 
the  sawing ;  that  the  gang  broke  down  in  February,  1873  j  that  some  work  was 
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Where  the  policy  provides  that  "  if  the  premises  shall  be  vacated, 
in  whole  or  in  part,"  the  policy  shall  be  void,  the  condition  is  binding 
upon  the  assured,  and  if  they  are  left  "  vacant,"  within,  the  meaning 
of  the  term,  for  any  time,  and  are  turned  while  so  vacated,  no  recovery 
can  be  had  upon  the  policy.' 


done  by  the  English  gate  until  April  seventh,  when  a  portion  of  the  belts  were 
taken  to  the  plaintiff's  store,  and  no  more  sawing  was  done  until  the  last  days  of 
April,  when  the  belts  were  taken  back  and  two  to  four  days  of  sawing  was  done ; 
that  no  more  use  was  made  of  saws  or  machinery  tiU  the  fire  ;  that  the  plaintiflF's 
men  were  occasionally  at  work  about  the  mill  handling  lumber,  and  a  few  sales 
of  lumber  were  made  from  the  mill  after  April  seventh.  At  the  time  of  the  fire 
there  were  about  100  logs  remaining  at  the  mill  yard,  and  about  160  standard 
logs  about  100  rods  above  the  mill,  intended  to  be  cut  at  the  mill.  The  referee 
finds  that  the  premises  did  not  become  vacant  and  unoccupied.  The  words 
'  vacant  and  unoccupied '  must  be  construed  with  reference  to  the  kind  of  structure 
or  buildiTig  on  the  premises.  'Occupation  of  a  dwelling-house  is  living  in  it.' 
Paine  v.  Ag.  Tns.  Co.,  5  N.  Y.  S.  C.  R.  619.  But  people  do  not  live  in  a  saw-miU. 
In  Keith  v.  Quincy  Fire  Ins.  Co.,  10  Allen,  231,  the  plaintiff  closed  up  a  trip- 
hammer shop,  the  property  insured,  and  it  was  held  to  be  vacant.  A  shop  of 
that  kind,  ordinarily,  has  people  working  in  it  on  every  working  day.  A  saw- 
mill is  different.  If  a  custom  mill  it  must  depend  on  the  logs  bi-ought  to  it  for 
business.  In  any  case,  when  driven  by  water  power,  it  must  rely  on  the  s>ipply 
of  water,  and  must  be  idle  when  that  fails.  Nor  does  it  appear  to  me  that  the 
intent  of  the  owner  is  of  any  use  in  determining  the  question  of  mere  vacancy 
of  the  building.  A  house  is  none  the  less  vacant  because  the  owner  intends  to 
occupy  it  again.  And,  in  like  manner,  if  a  saw-miU  can  properly  be  said  to  be 
vacant  and  unoccupied  in  any  case,  then,  if  for  want  of  water  it  lies  idle  a  week, 
it  is  vacant,  although  the  owner  is  ready  to  resume  work  as  soon  as  he  can.  I 
cannot  think  that  such  should  be  taken  to  have  been  the  meaning  of  the  parties. 
Of  course  the  policy  is  the  contract  between  the  parties.  But  still,  in  construing 
this  contract,  it  is  just  to  notice  that  this  condition,  on  which  the  defendants  rely, 
is  contained  in  those  two  or  moi-e,  finely  (almost  microscopically)  printed  pages 
which  follow  the  written  part  of  the  insurance  policies,  and  which,  probably,  no 
insured  person  ever  reads.  It  is  especially  necessary,  therefore,  that  the  written 
part  should  contx-ol  the  printed  ;  and  it  seems  to  be  hardly  possible  to  apply  the 
words,  '  vacant  and  unoccupied,'  with  the  meaning  which  they  ordinarily  have, 
to  a  saw-mill  like  this,  di-iven  by  water  power.  If  a  few  days  of  non-user  of  the 
saw-mill  are  to  be  construed  to  avoid  the  policy,  that  construction  seems  incon- 
sistent with  the  contingencies  of  use,  which  must  have  been  contemplated  by  the 
parties  who  had  knowledge  of  the  nature  of  the  property.  Perhaps  there  might 
be  such  entire  abandonment  of  the  mill  as  would  be,  in  respect  to  such  property, 
equivalent  to  the  closing  and  leaving  unoccupied  of  a  dwelling-house.  But  I 
think  that  such  abandonment  was  not  proved  ;  that  the  referee  correctly  decided 
that  this  defense  was  not  made  out.  The  defendants,  while  examining  one  of 
their  own  witnesses,  offered  to  show  that  plaintiff  had  eadeavored  to  prevent  him 
from^  testifying.  The  plaintiff  objected,  but  subsequently  this  testimony  was 
admitted,  so  that  the  defendants  are  not  injured.  Evidence  of  arrears  due  from 
the  property,  to  maintain  the  dam,  was  excluded.  This  was  not  error.  A  lien 
on  the  property  did  not  tend  to  show  an  overvaluation.  The  defendants  insist 
that  proofs  of  an  arrangement  made  by  the  plaintiff  for  logs  to  stock  the  mill  was 
improperly  received  to  show  absence  of  intent  to  abandon.  They  say  that  there  is 
no  question  of  intent,  but  only  a  question  of  practical  vacancy  and  non-occupation 
I  think,  as  above  stated,  that  this  view  is  correct  whenever  the  words  'vacant 
and  unoccupied '  can  accurately  be  applied  as  to  a  house  or  shop.    But  in  reeard  to 


^Franklin  Savings  Institution  v.  Central,  etc.,  Im.  Co.,  119  Mass.  240. 
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Where  a  policy  provides  that,  in  case  the  premises  shall  be  "  vacated," 
immediate  notice  thereof  shall  be  given  or  the  policy  shall  be  void,  a 
substantial  occupancy  is  referred  to,  and  intended;  and  a  person  who 
removes  his  family  from  a  dwelling-house,  cannot  save  a  policy  with 
such  a  clause,  hy  leaving  some  of  his  furniture  or  goods  in  the  house.  The 
house  is  vacant  when  it  ceases  to  he  occupied  as  a  dwelling,  by  some  person 
or  persons  who  reside  thm-e  either  permanently  or  temporarily.^ 

In  a  Massachusetts  case,'  a  policy  upon  a  trip-hammer  shop,  and 
the  machinery  therein,  contained  a  provision  that  the  policy  should  be 
void  if  the  building  remained  unoccupied  for  the  period  of  thirty  days 
without  notice.  During  the  life  of  the  policy,  and  for  more  than  thirty 
days  prior  to  the  loss,  the  shop  remained  unoccupied  for  the  purposes 
of  carrying  on  the  business  of  the  shop,  or  for  any  purpose,  but  the 
tools  and  machinery  were  there,  and  the  plaintiff's  son  went  through 
the  shop  every  day  to  see  that  everything  was  right.  But  the  court 
held  that  the  shop  was  "  vacant  and  unoccupied  "  within  the  meaning 
of  the  term,  and  could  only  be  said  to  be  occupied  when  employed  for 
some  practical  use.  Lord,  J.,  in  the  lower  court,  charged  the  jury 
upon  this  point,  as  follows:  "It  is  not  sufficient,"  said  he,  "to  con- 
stitute occupancy,  that  the  tools  remained  in  the  shop,  and  that  the 
plaintiffs  son  went  through  the  shop  almost  every  day  to  look  around 
and  see  if  things  were  right,  hut  some  practical  use  must  have  been  made 
of  the  building  ;  and  if  it  thus  remained  without  any  practical  use  for 
the  space  of  thirty  days,  it  was,  within  the  meaning  of  the  policy,  an 
unoccupied  building;  "  and  this  ruling  was  fully  sustained  upon  appeal. 
In  a  more  recent  case  in  the  same  State,'  the  rule  as  applied  to  a 
dwelling  and  barn,  was  held  to  be  as  stated  in  the  text.  "  Occupancy," 
said  Colt,  J.,  "  as  applied  to  such  buildings,  implies  an  actual  use  of 
the  house  as  a  dwelling  place,  and  such  use  of  the  barn  as  is  ordinarily 
incident  to  a  barn  belonging  to  an  occupied  house,  or  at  least,  something 
more  than  a  use  of  it  for  mere  storage.  The  insurer  has  a  right,  by  the 
terms  of  the  policy,  to  the  care  and  supervision  which  is  involved  in  such 
an  occupancy."* 

^SUeper  v.  I'm.  Co.,  56  N.  H.  401 ;  Am.  Ins.  Co.  v.  Paddlejield,  78  111.  167.  In 
Chamberlain  v.  /as.  Co.,  55  N.  H.  249,  it  was  held,  under  the  statute  providing 
that  a  policy  should  not  be  forfeited  in  consequence  of  any  mistake  of  the  assured, 
that  a  neglect  to  give  notice  that  a  building  was  unoccupied  for  the  space  of  nine 
months,  was  such  a  mistake  as  was  contemplated  by  the  statute,  and  that  the 
policy  was  not  thereby  avoided  ;  but  this  case,  so  far  as  this  point  is  concerned,  was 
directly  ovei-ruled  by  the  case  cited  from  the  56th  N.  H.,  ante. 

'  Keith  V.  Quiney  Ins.  Co.,  ante. 

'Ashworth  v.  Builders',  etc.,  Ins.  Co.,  112  Mass.  423  ;  17  Am.  Rep.  117. 

•In  this  case  (Ashworth  v.  Builders'  Ins.  Co.,  ante),  the  action  was  for  a  loss 
under  a  policy  upon  a  dwelling-house,  and  upon  a  barn  described  as  "near  by  " 
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Where  a  policy  contains  a  provision  that  "  if  the  premises  shall  be 
occupied  or  used  so  as  to  increase  the  risk,  or  shall  become  vacant  and 
unoccupied,  vr  the  risk  increased  by  any  other  means  within  the  control  of 
the  assured,"  etc.,  the  policy  shall  become  void ;  if  the  premises  are 
vacated,  the  assured  must  show  that  they  became  so  without  fault  on 
his  part,  and  hy  reason  of  causes  not  under  his  control,  as,  if  the  term  of 
the  tenant  expired,  that  he  had  used  reasonable  efforts  to  secure 
another,  and,  failing  in  such  proof,  his  policy  is  avoided.' 

Dwellings — warranties  in  present!  and  continuing. 

Sec.  90.  The  fact  that  a  building  is  described  in  the  application  as 
a  "  dwelling,"  does  not  imply  that  it  is  occupied ;  and  the  question 
whether  the  failure  of  the  insured  to  disclose  the  fact  that  it  was 


the  house.  The  application  signed  by  the  plaintiff,  in  answer  to  the  question, 
"  How  are  the  premises  occupied  2  "  contained  the  answer,  "  For  fanning-  pui-poses 
by  the  assured."  The  proof  of  loss  contained  the  statement  that  at  the  time  of 
the  fire  the  buildings  were  unoccupied.  The  policy  contained  the  following  pro- 
visions :  "  If  the  buildings  in'sured  shall  be  vacated  and  remain  so  more  than 
thirty  days  without  the  consent  of  this  company,  *  *  this  policy  shall  be 
void."  "  Buildings  unoccupied  are  not  covered  by  this  policy,  unless  insured  as 
such."  The  plaintiff  in  opening  his  case  stated  that  he  should  prove  that  the 
application  was  made  to  the  company  through  the  company's  agent  at  Palmer, 
and  that  the  policy  was  issued  upon  it ;  that  the  buildings  were  situated  upon  a 
farm  owned  and  carried  on  by  him ;  that  the  fai-m  did  not  extend  down  to  the 
road  named  in  the  policy,  but  that  a  lane  a  half  mile  in  length  ran  from  the  road 
to  the  house  and  barn  ;  that  the  lane  was  made  for  communication  wjth  the  road, 
and  led  no  further  than  to  the  house  ;  that  the  house  had  no  other  communication 
with  any  road  ;  that  the  description  in  the  policy  of  the  house  and  bam  was  cor- 
rect, unless  the  statement  that  it  was  situated  on  the  road  was  incorrect ;  that  he 
owned  and  occupied  as  his  dwelling  place,  at  the  time  of  his  application  and  the 
issuing  of  the  policy,  another  house  and  bam,  which  were  situated  on  another 
farm  and  directly  on  the  road  named  in  the  policy,  but  that  he  should  prove  that 
these  were  insured  elsewhere  at  the  time  of  the  taking  out  of  this  policy ;  that  he " 
informed  the  agent  of  the  defendants,  when  he  made  his  application,  that  the 
house  and  barn  situated  on  the  lane  were  the  buildings  he  wished  to  insure  ;  that 
the  agent  assented  and  inquired  the  neai-est  public  road  to  them,  and  on  being 
told  by  plaintiff  the  road  named  in  the  policy,  the  agent  wrote  the  description 
contained  in  the  policy;  that  at  the  time  of  taking  out  the  policy,  and  up  to  the 
time  of  the  fire,  the  buildings  were  occupied  only  as  follows  :  "  'When  the  plaintiff 
was  engaged  in  carrying  on  the  farm  contiguous  to  the  buildings,  he  and  his  sei-- 
vants  took  their  meals  in  the  house,  and  the  bara  was  used  for  the  usual  pui-poses 
of  a  farm-bai-n  for  storing  hay  and  fanning  tools,  but  cattle  were  not  kept  in  it ; 
that,  at  the  time  the  application  was  made  and  the  policy  was  issued,  he  told  the 
agent  the  nature  of  his  occupation  of  both  house  and  barn,  and  the  agent  issued 
the  policy,  knowing  all  the  facts  ;  that  the  agent  assented  to  them,  and  wrote  all 
the  written  parts  of  the  application  and  policy ;  that  in  about  two  months  after 
the  policy  was  issued,  the  buildings  were  destroyed  by  an  accidental  tire,  and 
that  due  notice  and  proof  of  loss  were  given.  The  defendant  contended  that  on 
the  proof  of  such  of  the  above  facts  as  were  competent,  the  plaintiff  could  not 
maintain  this  action,  and  the  court  so  ruled,  and  a  verdict  was  thereupon  rendered 
for  the  defendant,  and  the  case  was  reported  by  the  presiding  judge  to  the  Supreme 
Court,  where  the  ruling  was  sustained. 

'  American  Ins.  Co.  v.  Zaengers,  63  111.  464  ;  Kelly  v.  Worcester,  etc.,  Ins.  Co., 

97  Mass.  284. 
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unoccupied  was  a  fraudulent  concealment  of  a  material  fact,  is  a  ques- 
tion for  the  jury,  and  their  finding  is  conclusive.' 

'In  HiUv.  Hibemia  Itis.  Co.,  10  Hun  (N.  Y.)  26,  the  defendant  issued  to  the 
plaintiflF  a  policy  of  insurance  on  the  5th  of  Januaiy,  1874,  to  expire  in  one  year. 
The  subject  of  the  insurance  was  "the  two-story  frame  dwelling,  composition 
roof,  standing  detached  on  the  west  side  of  Bennett  avenue,  about  125  feet  north 
of  Duryea  avenue,  East  New  York,  Long  Island."     The  house  was  entirely 
desti'oyed  on  the  17th  of  June,  1874.     At  the  time  of  the  insurance  this  house  was 
unoccupied,  and  so  continued  until  the  fire.     The  house  stood  about  seven  feet 
from  another  house.     Upon  the  trial  the  defendant  offered  to  show  that  the  woi-ds 
"  standing  detached  "  in  a  policy  mea))t,  "  amongst  insurance  men  generally," 
that  the  subject  of  the  insurance  should  be  at  least  twenty-five  feet  from  external 
exposure.     This  offer  was  rejected,  and  the  plaintiff  had  a  verdict.     The  defend- 
ant made  two  principal  objections  to  the  recovery  :  First.  That  the  word  "  dwell- 
ing "  in  the  policy  imports  a  warranty  that  the  building  was  then  occupied  as  a 
dwelling,  and  being  broken,  the  policy  was  void.     Second.  That  it  was  error  to 
exclude  the  evidence  as  to  the  special  meaning  of  the  words  "  standing  detached." 
Baknahd,  P.J.,  said  :  "  If  the  policy  is  made  out  different  from  the  application, 
the  policy  should  conform  to  it.     Carroll,  defendants'  agent,  does  not  deny  that 
there  was  a  written  application,  but  says  that  Bond  left  it — importing  that  Bond 
di-ew  it.     No  matter  who  drew  it,  the  evidence  is  conclusive,  that  the  written 
paper  contained  a  statement  that  the  house  was  unoccupied.     Bond  says  Carroll 
di-ew  it  from  what  he  stated,  and  that  the  fact  of  the  house  being  unoccupied  was 
a  part  of  it.     Carroll  says,  I  don't  remember  Bond  telling  me  so,  but  '  he  left  a 
written  memorandum  of  what  he  wanted.'     In  tilling  out  the  policy,  Can-oil  was 
defendants'  agent,  and  his  error  in  tilling  out  the  policy  should  not  destroy  the 
policy.     iftnoSj/  v.  The  Empire  Ins.  Co.,  36  N.  Y.  550.     As  to  the  second  objec- 
tion ta^Len'by  defendants,  there  are  two  reasons  why  it  should  not  prevail :  First. 
There  is  no  ambiguity  in  the  words  'standing  detached.'     Second.     There  is  no 
offer  to  prove  that  the  particular  meaning  claimed  for  the  words  was  known  to 
the  assured.     When  the  usage  is  as  to  a  particular  trade  or  profession,  a  party  to 
be  bound  by  it  'must  be  shown  to  have  knowledge  or  notice  of  its  existence.' 
Walls  V.  Baily,  49  N.  Y.  464."     Gilbert,  J.,  said :    "  The  defense  in  this  case 
seems  to  be  entirely  destitute  of  merit.     The  company  received  a  verbal  notice  of 
the  loss  immediately  after  the  fire,  and  nine  days  after  the  tire  proofs  of  loss  were 
served,  which  also  contained  a  formal  written  notice  of  the  loss.     All  these  were 
received  and  retained  without  objection,  and  the  company  put  its  refusal  to  pay 
the  loss  upon  other  grounds  than  a  non-compliance  vyith  the  conditions  of  the  pol- 
icy in  relation  to  these  mattei-s.     Such  conduct  is  a  waiver  of  the  strict  peribrm- 
ance  of  such  conditions.     The  building  insured  is  described  in  the  policy  as  a 
dwelling  as  and  'standing  detached.'    This  is  the  language  of  the  insurer.     No 
survey  or  statement,  showing  whether  the  building  was  occupied  or  not,  or  the 
distance  between  it  and  adjacent  buildings  was  required  of  the  assured  or  fur- 
nished by  him.     The  insurance  was  effected  through  a  brokei-,  who  had  been 
engaged  in  that  business  twenty  yeara.     He  testified  that  he  informed  the  insurer 
before  he  effected  the  insurance  that  the  building  was  vacant,  and  that  he  was 
willing  to  pay  an  extra  premium  on  that  account.     "We  think  that  the  use  of  the 
word  'dwelling'  does  not  imply  that  the  building  is  occupied,  but  if  it  does,  the 
use  of  it  by  the  insurer  alone  does  not  create  a  warranty  by  the  assui-ed.     The 
question  whether  the  fact  that  the  building  was  vacant  was  fraudulenly  suppressed 
by  the  assui-ed,  was  fairly  submitted  to  the  jury,  and  their  conclusion  upon  it 
is  fully  supported  by  the  evidence.     The  defendants  having  knowingly  insured  a 
vacant  bmlding,  the  condition,  that  if  the  building  should  afterwards  become 
vacant  or  unoccupied,  without  their  assent  indoi-sed  on  the  pohcy,  affords  them  no 
shield.     That  condition  by  its  terms,  applies  only  to  an  insurance  upon  an  occu- 
pied dwelling,  which  is  vacated  after  the  insurance  was  effected.     Ihe  building 
did  stand  detached.     It  was  seven  feet  from  any  other  buihling.     The  attempt  to 
show  that  the  phrase  '  standing  detached '  meant  that  it  was  distant  tsventy-hve 
feet,  or  thereabouts,  from  any  other  building,  was  properly  rejected.     Ibe  phrase 
is  not  in  the  slightest  degree  ambiguous,  and  extrinsic  prool  was  not  admissible 
to  give  it  a  meaning  different  from  its  plain  import.     A  new  contract  cannot  be 
made  in  that  way.    SeynoldB  v.  Commerce  Ins.  Co.,  47  N.  Y.  605.' 
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Where  the  application  describes  the  property  as  occupied  for  a  cer- 
tain purpose,  and  the  application  is  made  a  part  of  the  policy,  the 
statement  is  a  warranty  that  the  building  is  so  occupied  at  the  time  when 
the  contract  was  made,  and  if  untrue,  although  the  real  occupancy  was 
less  hazardous  than  that  described,  the  policy  is  void.  Thus,  the 
application  for  insurance  described  the  property  to  be  insured  as  situ- 
ated in  a  building  occupied  by  the  applicant  as  a  tavern  barn.  By 
the  terms  of  the  policy,  loss  or  damage  was  to  be  paid  only  "  after  due 
notice  and  proof  thereof  made  by' the  insured  in  conformity  to  the 
by-laws  and  conditions  annexed  to  the  policy ; "  and  the  policy  also 
stated  that  it  was  made  and  accepted  subject  to  the  terms,  by-laws, 
and  conditions  of  the  company,  which  were  to  be  resorted  to  to  explain 
and  ascertain  the  rights  and  liabilities  of  the  parties.  One  of  the  con- 
ditions annexed  to  the  policy  was,  that  as  a  part  of  the  preliminary 
proofs,  there  should  be  a  statement  that  there  had  been  no  alteration 
or  occupation  of  the  premises  not  assented  to  by  the  company,  which 
increased  the  hazard  of  the  property.  It  was  held  that  the  terms  of 
the  policy  in  connection  with  the  terms  of  the  conditions  controlled  the 
construction  of  the  contract  of  insurance,  and  bound  the  insured  by 
an  agreement  that  the  premises  should  not  be  occupied  so  as  to  increase 
the  risk  after  the  insurance.  Also,  that  an  occupation  of  a  part  of  the 
barn  as  a  livery  stable  was  such  a  change  in  the  use  of  the  premises 
as  was  material  to  the  risk,  and  entitled  the  company  to  notice;  and  that 
it  was  immaterial  that  the  person  keeping  the  livery  stable  was  a  mere 
tenant  at  will  of  the  insiired,  and  subject  to  be  removed  at  pleasure." 

Where  there  is  a  provision  in  a  policy  of  insurance  of  "  a  dwelling- 
house,"  that  if  the  building  be  used  for  carrying  "  on  any  specially 
hazardous  trade  or  occupation,"  the  policy  shall  be  of  no  force  and 
effect,"  and  classifying  "  all  workshops,  manufacturing  establishments, 
trades  and  mills''  with  certain  exceptions  as  "  specially  hazardous,"  is 
equivalent  to  a  stipulation  or  warranty  that  the  building  shall  not  be 
so  used,  to  the  knowledge  of  the  policyholder,  and  the  truth  or  fulfill- 
ment of  this  covenant  is  a  condition  precedent  to  his  right  to  recover 
on  the  policy,  and  if  the  holder  of  such  policy  of  insurance  knowingly 
permits  a  part  of  such  building  to  be  used  as  a  workshop  for  any  of 
the  purposes  specified  as  hazardous,  even  though  he  continues  to  reside 
therein,  and  calls  it  "  a  dwelling-house,"  such  use  constitutes  a  breach 
of  the  covenant,  and  entails  a  forfeiture  of  the  policy.' 

'Hobley  v.  Dana,  17  Barb.  (N.  Y.)  111. 

'  Banner  v.  Metropolitan  Ins.  Co.,  13  Minn.  483. 


The  Policy.  187 

In  a  Connecticut  case,'  a  survey  embraced  in  the  application  con- 
tained the  following  interrogatory  :  "  How  are  the  several  stories  occu- 
pied ?  "  which  the  applicant  had  answered  as  follows :  "  Unoccupied, 
but  to  be  occupied  by  a  tenant."  "  When  a  policy  is  issued  upon  a 
survey  and  description  of  the  property,  such  a  survey  and  description 
shall  be  deemed  to  be  a  part  of  the  policy,  and  a  warranty  on  the  part 
of  the  assured."  The  court  held  that  the  answer  was  not  to  be  con- 
sidered as  a  stipulation  that  the  house  should  be  occupied  by  a  tenant, 
but  as  a  reservation  on  the  part  of  the  applicant,  of  the  right  to  have 
it  so  occupied,  and  to  avoid  the  inference  that  it  was  to  remain  unocin- 
pied.  The  plaintiff,  however,  offered  evidence  to  prove  that  he  had 
made  all  reasonable  effort  to  let  the  premises,  from  the  time  of  the 
insurance  in  January  down  to  the  time  of  the  fire,  in  September  fol- 
lowing, but  without  success ;  and  the  court  instructed  the  jury  that 
even  if  the  ansvver  was  a  stipulation  that  the  house  should  be  occupied 
by  a  tenant,  yet  as  no  time  was  specified  when  such  occupancy  was  to 
commence,  the  warranty  would  not  be  broken  if  such  occupancy  was 
procured  within  a  reasonable  time,  and  left  it  to  them  as  a  question  of 
fact  upon  the  evidence  whether  the  stipulation  was  broken  by  a  non- 
occupation  beyond  a  reasonable  time,  and  the  court  held  that  this  con- 
struction was  correct. 

ITziIawihl  use  of  bnildings — effect  upon  insurance. 

Sec.  91.  The  fact  that  the  insured  permits  a  building  to  be  tempo- 
rarily used  for  an  unlawful  purpose,  that  does  not  materially  increase  the 
risk,  as  a  building  insured  as  a  shoe  factory  to  be  used  for  drawing  a 
lottery  upon  a  single  occasion ;'  or  where  the  building,  without  the 
knowledge  or  consent  of  the  insured,  is  used  by  a  tenant  for  an  unlaw- 
ful purpose,  as  a  building  insured  and  rented  as  a  hotel,  when  it  is  in 
fact  used  as  a  house  of  ill  fame,'  the  policy  is  not  thereby  rendered 
void,  but  if  the  policy  specially  provides  that,  in  case  the  building 
shall  be  used  for  any  unlawful  purpose,  the  policy  shall  be  void,  it  will 
become  so,  when  habitually  devoted  to  an  unlawful  use,  whether  with 
or  without  the  knowledge  or  consent  of  the  insured,  as  for  the  sale  of 
intoxicating  liquors  in  States  where  such  traffic  is  prohibited ;'  and  in 
aU  cases,  where  the  building  is  let  for  an  unlawful  use  with  the  knowl- 

^Hffwghy.  City  Fire  Ins.  Co.,  29  Conn.  10. 
^Boardman  v.  Merninack  Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  386. 
'Hall  V.  People's  Mut.  F.  Ins.  Co.,  6  Gray  (Mass.)  IS."). 

•As  keeping-  hotel  therein  without  a  license,  Campbell  v.  Charter  Oak  Ins.  Co., 
10  Allen  (Mass.)  213;  selling  liquors,  Kelly  v.  Home  Ins.  Co.,  97  Mass.  288. 
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edge  of  the  assured,  unless  he  truly  disclose  the  use  to  which  it  is  to 
be  devoted,  the  policy  will  be  void,  as  where  he  lets  a  dwelling-house 
to  be  used  as  a  house  of  ill  fame.'  All  prohibitory  clauses  and  condi- 
tions in  a  policy  are  to  be  reasonably  construed  so  as  to  execute  the 
actual  intent  of  the  parties,  rather  than  the  strict  letter  of  the  policy. 
Thus,  where,  by  a  clause  in  the  policy,  it  was  provided  that  "  smoking 
shall  be  strictly  prohibited  in  or  about  the  buildings,"  it  was  held  that 
the  mere  fact  that  there  had  been  smoking  upon  the  premises,  without 
the  knowledge  or  consent  of  the  insured,  and  contrary  to  his  instruc- 
tions, did  not  invalidate  the  policy.  All  that  can  be  required  in  such 
cases  is,  that  the  act  should  be  prohibited  by  the  assured,  and  reason- 
able precautions  adopted  to  prevent  it.'  If  a  building  covered  by 
insurance  is  knowingly  devoted  to  unlawful  uses  by  the  assured,  as,  if  a 
building  insured  as  a  hotel  is  kept  as  a  hotel  without  a  license,  when 
a  license  is  made  necessary  by  law,  the  policy  is  thereby  avoided  if  the 
policy  provides  that  "  all  unlawful  business  or  trade  is  prohibited." ' 
So  too,  if  prohibited  articles  are  kept  or  used  therein,  as  if  burning 
fluid  is  used  as  an  illuminator,  when  its  use  for  that  purpose  is  spe- 
cially prohibited.* 

Contingent  interests  not  coTered  unless  so  expressed. 

Sec.  92.  A  contingent  interest  of  the  insured  in  the  property  of 
others,  will  not  be  presumed  to  be  covered  by  a  policy,  unless  words 
appropriate  to  express  such  intention  are  used,  when  the  insured  has 
property  of  his  own  to  which  the  policy  is  applicable.  Thus,  a  rail- 
road company  procured  a  policy  of  insurance  upon  "  all  the  wood  and 
logs  cut  and  piled  along  the  line  of  their  railroad,  from  Winchendon, 
Mass.,  to  Peterboro,  N.  H."  At  the  time  of  taking  out  the  policy,  as 
well  as  at  the  time  of  the  lire,  the  plaintiff  had  wood  cut  and  piled 
along  the  line  of  its  road,  upon  its  own  premises  and  in  its  woodsheds, 
but  it  never  owned  any  logs.  A  quantity  of  wood  and  logs  piled  upon 
the  land  of  the  owner,  along  the  line  of  the  plaintiffs  road,  were,  by 
sparks  from  its  engines,  ignited  and  destroyed,  which  the  plaintiff 
claimed  were  covered  by  the  policy,  and  notice  of  the  loss  was  duly 
given.  The  defendant  claimed  that  the  policy  only  applied  to  prop- 
erty owned  by  the  plaintiff,  and  this  view  was  sustained  by  the  court. 

'■Com.  V.  HarringUm,  3  Pick.  (Mass.)  36.    Mktcalp,  J.,  in  Boardman  v.  Merri- 
mack  Ins.  Co.,  8  Gush.  (Mass.)  594. 
"  The  Aurora  F.  Ins.  Co.  v.  EAdy,  55  lU.  213. 
'Campbell  v.  Charter  Oak  Iris.  Co.,  10  Allen  (Mass.)  213. 
*  Campbell  v.  Charter  Oak  Ins.  Co.,  ante;  Cerfv.  Home  Ins.  Co.,  44  Cal.  346. 
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Ames,  J.,'  in  Jiscussing  the  question,  said:  "There  is  nothing  upon 
the  face  of  the  policy  to  indicate  that  it  was  intended  to  cover  any- 
thing more  than  the  plaintiffs  own  property;  prima  facie,  they  vi  ere 
insured  as  owners  simply.  It  is  true  that  railroad  companies  are  liable 
for  fires  kindled  by  their  locomotive  engines,  and  that  to  enable  them 
to  protect  themselves  against  the  risk,  they  are  held  to  have  an  insur- 
able interest  in  the  property  of  others  exposed  to  danger  from  that 
cause,  but  this  special  and  contingent  interest  is  different  from  that  of 
an  owner.  Whether  it  can  be  insured  in  the  same  form  of  words,  as 
if  the  assured  were  the  exclusive  owner,  it  is  not  necessary  to  decide. 
But  where  the  assured  is  the  owner  of  property  such  as  is  described  in  the 
contract,  we  must  assume,  in  the  absence  of  any  indication  to  the  contrary, 
that  he  was  insured  as  the  owner  of  that  propen-ty.  If  the  parties  meant 
anything  more  than  that,  they  should  have  expressed  their  intention 
in  appropriate  language.'" 

B7  what  la'w  goTemed. 

Sec.  93.  A  contract  of  insurance  is  to  be  governed  by  the  law  of  the 
place  where  its  execution  was  completed,  audit  became  a  binding  and 
operative  contract,  and  not  necessarily  by  the  law  of  the  place  where 
dated." 

Assignment  of  poUc7. 

Sec.  94.  Although  a  policy  provides  that  an  assignment  thereof, 
without  the  consent  of  the  company,  shall  render  it  vcSid,  yet  this  only 
applies  to  an  assignment  before  a  loss  under  it.     After  a  loss,  it  may 

^Monadnock  R.  R.  Co.  v.  Manufacturers'  I'M.  Co.,  113  Mass.  77. 

°  A  question  of  interest  in  respect  to  fire  insurance  contracts  arose  in  the  case  of 
Todd  V.  State  Ins.  Co.  of  Missouri,  recently  decided  by  the  Lancaster,  Penn., 
Common  Pleas,  and  reported  in  3  Weekly  Notes  of  Cases,  330.  The  defendant,  a 
Missoui-i  corporation,  and  having  general  agents  in  New  York,  through  such  agents 
insui-ed  certain  real  and  personal  property  situated  in  New  Jersey.  The  policy  of 
insurance  purported  to  be  signed  by  the  president,  and  attested  by  the  secretary 
of  the  company,  at  Hannibal,  Missouri.  It  contained,  however,  a  condition  that 
"  this  policy  shall  not  be  valid  unless  counteraigned  by  the  duly  authorized  agents 
at  New  York  city."  It  was  so  countersigned,  and  the  premium  was  paid  to  the 
agents  in  New  York.  The  question  was  by  what  law  the  contract  was  to  be 
governed.  The  court  held  that  it  was  by  the  law  of  New  York,  following  the 
doctiine  enunciated  by  Lord  Eldon  in  Male  v.  Robirts,  3  Esp.  163,  that  "  the  law 
of  the  countiy  where  the  contract  arose  must  govern  the  contract."  The  same 
rule  is  followed  in  Coe  v.  United  States,  6  Peters,  172  ;  Duncan  v.  United  States, 
7  id.  435;  Pomeroy  v.  Manhattan  lAfe  Ins.  Co.,  40  111.  398;  Kennebec  Co.  v. 
Augusta  Ins.  Co.,  6  Gray,  208  ;  Hubner  v.  Bagle  Ins.  Co.,  10  id.  131 ;  Daniels  v. 
Hudson  River  Fire  Ins.  Co.,  12  Cush.  416.  In  a  recent  case  in  Massachusetts 
(Thwing  v.  Gt.  Western  Ins.  Co.,  Ill  Mass.  93),  a  policy  was  issued  by  the  defend- 
ant company  in  New  York,  and  dated  there,  but  it  was  delivered  in  Boston,  and 
the  premium  note  was  there  executed,  and  it  was  held  that  the  contract  must  be 
governed  by  the  law  of  Massachusetts.  See  also,  Hvbner  v.  Eagle  Ins.  Co.,  10 
Gray  (Mass.)  131. 
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be  assigned,  like  any  other  obligation,  against  a  third  person,  and 
such  assignment  does  not  destroy  the  insurer's  liability.  The  contract 
while  the  risk  is  active,  is  personal,  and  the  parties'  contract,  in  refer- 
ence to  the  delectus  personce  of  each  other,  therefore  the  obligation  can- 
not be  changed  without  the  insurer's  consent,  but,  when  liability 
actually  attaches  under  the  policy,  the  entire  relation  is  changed,  and 
the  relation  of  insurer  and  insured  is  changed  to  that  of  debtor  and 
creditor,  and  the  delectus  personcB  of  the  contract  is  no  longer  material." 
And  a  clause  in  the  policy  that  the  policy  shall  not  be  assigned  a/ier 
loss,  is  null  and  void,  because  it  seeks  to  prevent  the  assignment  of  a 
chose  in  action.''  Nor  is  it  rendered  void  by  a  general  assignment  for 
the  benefit  of  creditors,  as  such  an  assignment  only  includes  such 
policies  as  the  insured  could  legally  assign,  and,  if  he  still  retains  an 
insurable  interest  in  the  property,  he  will  be  entitled  to  recover  thereon 
notwithstanding  the  general  assignment.' 

Mistakes  in  policies,  ^vhen  may  be  explained  by  parol. 

Sec.  95.  When  there  is  a  latent  ambiguity  in  a  policy,  parol  evidence 
is  admissible  to  explain  it.  Thus,  where  the  insured  had  a  policy  upon 
"  hay  and  grain,"  which  was  described  as  being  in  a  barn  upon  the 
plaintiff's  premises,  biit  he  had  two  barns  on  the  place,  and  the  policy 
did  not  state  which  barn  was  covered  by  the  policy,  parol  evidence 
was  held  admissible  to  show  which  barn  was  intended  to  be  insured.'' 
But  when  the  policy  is  specific  as  to  the  property  covered,  parol  evi- 
dence is  never  admissible  to  prove  that  by  mistake  it  was  made  to 

'In  Franklin  v.  National  Ins.  Co.,  43  Mo.  491,  a  policy  of  insurance  was  issued 
to  John  Franklin,  payable  to  P.  H.  French.  After  loss,  French  assigned  to  the 
Union  Savings  Association,  and  the  latter  assigned  to  John  Franklin.  In  an  action 
on  the  policy  by  Franklin  as  assignee  of  French,  it  was  held  that  French  as  payee 
of  the  policy  had  a  sufficient  interest  in  the  contract  to  sustain  the  validity  of  the 
policy.  It  is  to  be  regarded  in  the  same  light  as  if  assigned  at  its  inception  to 
French  with  the  consent  of  the  company.  Miller  v.  The  Hamilton  F.  Ins.  Co., 
17  N.  Y.  609;  Walters  v.  Washington  Ins.  Co.,  1  Cole,  404;  CouHney  v.  iV.  Y. 
City  Ins.  Co.,  28  Barb.  (N.  Y.)  116 ;  Carter  v.  Huhitboldt  Ins.  Co.,  12  Iowa,  287 ; 
Brichtu  V.  New  York,  etc.,  Ins.  Co.,  2  Hall  (N.  Y.)  372;  Pennebaker  v.  Tomlinson, 
1  Tenn.  Ch.  598  ;  We.st  Branch  Ins.  Co.  v.  Halfenstein,  40  Penn.  St.  2S9 ;  &oit  v. 
National  Ins.  Co.,  25  Barb.  (N.  Y.)  189  ;  CarroU  v.  Charter  Oak  Ins.  Co.,  38  id. 
402. 

'  We'd  Braruih  Jtw.  Co.  v.  Halfenstein,  40  Penn.  St.  284 ;  Carroll  v.  Charter  Oak 
Ins.  Co.,  1  Abb.  Dec.  Ct.  of  App.  (N.  Y.)  316 ;  Mershon  v.  National  Ins.  Co.,  34 
Iowa,  87 ;  CouHney  v.  N.  Y.  City  Ins.  Co.,  28  Barb.  (N.  Y.)  116 ;  Bradley  v. 
Pneocto,  3  Ves.  324.  But  in  Bey  v.  Poughkeepsie  Ins.  Co.,  23  Barb.  (N.  Y.)  623, 
where  the  policy  expressly  provided  that  an  assignment  "  before  or  after  a  loss" 
should  avoid  it,  it  was  held  that  the  condition  was  valid  ;  but  the  doctrine  of  this 
case  has  been  repeatedly  repudiated  by  the  courts  of  New  York  in  later  cases. 

'Lazarus  v.  Com.  Ins.  Co.,  19  Pick.  (Mass.)  81. 

'  Bowman  v.  Agricultural  Ins.  Co.,  59  N.  Y.  521. 
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cover  other  property  than  that  intended.'     The  only  remedy  if  any,  in 
such  a  case,  is  in  an  action  to  reform  the  policy. ' 

Heqniremenfs  of  policy,  as  to  notice  or  consent,  must  be  oompUed  with. 

Sec.  96.  If  a  policy  provides  that  any  change  in  the  risk  shall  be 
made,  or  that  "  subsequent  to  the  making  of  the  application  any  new 
fact  shall  exist,  either  by  a  change  of  any  fact  disclosed  in  the  appli- 
cation, the  erection  or  alteration  of  any  building,  etc.,  by  the  assured 
or  others,  or  any  change  not  made,  not  named  in  the  application,  and 
specifically  permitted  in  the  policy,"  the  policy  shall  be  void;  the 
alteration  of  a  building,  or  any  material  change  therein,  made  with- 
out consent,  will  invalidate  the  policy.'  And,  in  the  case  of  a  mutual 
company,  the  officers  of  the  company  cannot  waive  express  stipulations 
of  their  policies  or  by-laws  which  relate  to  the  substance  of  the  contract 
although  they  may  waive  such  as  merely  relate  to  collateral  matters, 
as  proofs  of  loss,  etc'  But  as  to  all  matters  relating  to  the  substance 
of  the  contract,  the  officers  of  the  company  are  powerless  to  waive  the 
rules  established  in  reference  thereto,  however  much  the  same  might 
be  sanctioned  by  strict  equity.'  In  all  such  cases  the  consent  must  be 
obtained  in  the  mode,  and  from  the  person  designated  as  authorized 
to  give  it ;  and  an  agent,  authorized  merely  to  take  applications,  receive 
cash  premiums  and  issue  "  a  binder"  therefor,  has  no  authority  to  give 
such  consent,  nor  is  he  a  proper  person  to  whom  to  give  notice  of  any 

^ Hohnes  v.  Charlestown,  etc.,  Ins.  Co.,  10  Met.  (Mass.)  211 ;  Emer  v.  Washing- 
ton Ins.  Co.,  16  Pick.  (Mass.)  502  ;  Miller  v.  Trailers,  8  Bing.  244. 

'HuBBABD,  J.,  in  Holmes  v.  Charlestown,  etc.,  Itis.  Co.,  10  Met.  (Mass.)  216. 

'Evans  v.  Tritnountain  M.  F.  Ins.  Co.,  9  Allen  (Mass.)  329. 

*  Muleyw.  81iawmut  Ins.  Co.,  4  Allen  (Mass.)  116;  Priest  v.  Citizen's  Ins.  Co., 
3  id.  602;  Buffwn  v.  Fayette  Ins.  Co.,  3  id.  360;  Brewer  v.  Chelsea  Ins.  Co.,  14 
Gray  (Mass.)  203. 

'  Worcester  Bank  v.  Hartford  Ins.  Co.,  11  Cush,  (Mass.)  26.5  ;  Loring  v.  Manu- 
facturers' Ins.  Co.,  8  Gray  (Mass.)  28 ;  Pendar  v.  Ainerican  Ins.  Co.,  12  Cush.  (Mass.) 
469.  In  Evans  v.  Trimountain  Ins.  Co.,  ante,  this  doctrine,  in  a  case  of  great 
hardship  to  the  plaintiff,  was  well  illustrated.  Thus,  the  plaintiff  took  ojit  a 
policy  for  ^00,  in  the  defendant  company,  containing'  a  provision  identical  with 
that  previously  stated  in  the  text.  Being-  desirous  of  altei-ing  the  house,  the  policy 
was  taken  to  the  oiRce  for  that  purpose.  The  secretary  indorsed  a  written 
permission  upon  the  policy,  as  follows  :  "  Boston,  Februai-y  25th,  1864.  Permis- 
sion is  hereby  given  to  the  within  insured  to  occupy  the  dwelling  insured  by 
policy  No.  1084,  by  mechanics,  for  the  purpose  of  making  such  improvements 
and  alterations  as  he  may  think  necessaiy.  The  risk  continues  on  said  property 
and  the  policy  is  not  vitiated."  The  secretary  and  the  director  to  whom  applica- 
cation  for  consent  was  made  being  under  the  impression  that  the  president  must 
sign  the  contract,  retained  the  policy  for  the  purpose  of  procuring  the  president's 
signature  thereto,  but  neglected  to  obtain  it,  and  the  building  was  afterwards 
burned.  In  fact,  the  secretary  was  the  person  to  sign. the  consent.  The  court 
held  that  no  recovery  could  be  had,  because  the  consent  of  the  company  to  the 
alterations  was  not  indorsed  upon  the  policy. 
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change,  notice  of  which  is  required  to  be  given  the  company.'  Thus 
where,  as  in  the  case  last  cited,  immediate  notice  was  required  to  be 
given  to  the  company  in  case  the  premises  were  vacated,  it  was  held 
that  notice  to  an  agent  whose  powers  were  limited,  as  previously  stated 
was  not  a  compliance  with  the  requirements  of  the  policy.''  But  where 
the  agent  is  clothed  with  power  to  make  and  execute  contracts  of 
insurance,  notice  to  him,  and  his  assent  to  changes  in  the  risk,  is 
binding  upon  the  company,  unless  otherwise  specially  provided  in  the 
policy,  because  within  the  scope  of  his  apparent  power.' 

Must  be  consequence  of  ignition.     Injury  by  heat  without  ignition,  not  covered, 

Sec.  97.  Where  fire  is  employed  as  an  agent,  either  for  the  ordinary 
purposes  of  heating  the  building,  for  the  purposes  of  manufacture,  or 
as  an  instrument  of  art,  the  insurer  is  not  liable  for  the  consequences 
thereof,  ho  long  as  the  fire  itself  is  confined  within  the  limit  of  the  agencies 
employed,  as,  from  the  eifects  of  smoke  or  heat  evolved  thereby,  or 
escaping  therefrom,  from  any  cause  whether  intentional  or  accidental. 
In  order  to  bring  such  consequences  within  the  risk,  there  must  be 
actual  ignition  outside  of  the  agencies  employed,  not  purposely  caused 
by  the  assured,  and  these,  as  a  consequence  of  such  ignition,  dehors 
the  agencies." 

In  the  case  referred  to,  the  plaintiff  was  the  owner  of  a  sugar  manu- 
factory, seven  or  eight  stories  high.  On  the  ground  floor  were  pans 
for  boiling  the  sugar,  and  a  stove  to  heat  them.  A  chimney  or  flue 
extended  to  the  top  of  the  building,  and  registers  were  inserted 
therein  upon  each  floor,  with  an  aperture  into  the  rooms  to  introduce 
heat  as  desired.  The  upper  floors  were  used  for  drying  the  sugar. 
One  morning  the  fire  being  lighted  as  usual,  below,  the  servant,  whose 
duty  it  was  to  have  opened  the  register,  forgot  to  do  so,  and  as  a  con- 
sequence the  smoke,  sparks  and  heat  from  the  stove  were  entirely 
intercepted,  and,  instead  of  escaping  through  the  top  of  the  flue,  were 
forced  into  the  rooms  where  the  sugar  was  drying,  and  from  the  com- 
bine'd  effects  of  the  smoke,  sparks  and  heat,  the  sugar  was  damaged 
to  the  extent  of  several  thousand  pounds.  The  flames  were  confined 
within  the  stove  and  flue,  and  no  actual  ignition  took  place  outside 
thereof.  It  was  held  that  the  loss  was  not  covered  by  the  policy. 
"  There  was,"  said  Gibbs,  C.J.,  "  no  more  fire  than  always  exists  when 


'Harrison  v.  City  F.  Ins.  Co.,  9  Allen  (Mass.)  231. 

'  Snow  V.  Peiry,  9  Pick.  (Mass.)  542  ;  Ldbdell  v.  Baker,  1  Met.  (Mass.)  201. 

'See  chapter  on  "Agents." 

*  In  Austin  v.  Drew,  4  Camp.  361. 
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the  manufacture  is  going  on.  Nothing  was  consumed  hy  fire.  The 
plaintiff's  loss  arose  froni  the  negligent  management  of  the  machinery. 
The  sugars  were  chiefly  damaged  by  the  heat,  and  what  produced 
that  heat  ?  Not  any  fire  against  which  the  company  insures,  but  the 
fire  for  heating  the  pans  which  continued  all  the  time  to  burn  without 
any  excess.  The  servant  forgot  to  open  the  register  by  which  the 
smoke  ought  to  have  escaped,  and  the  heat  to  have  been  tempered." 
At  this  point  a  juryman  interposed:  "If  my  servant  by  negligence 
sets  my  house  a  fire,  and  it  is  burnt  down,  I  expect,  my  lord,  to  be 
paid  by  the  insurance  office."  "  And  so  you  would,  sir,"  replied  the 
Chief  Justice,  "but  then  there  would  be  afire,  whereas,  here,  there  has 
been  noTie.  If  there  is  a  fire,  it  is  no  answer  that  it  was  occasioned  by 
the  negligence  or  misconduct  of  servants ;  but  in  this  case  there  was 
no  fire  except  in  the  stove  and  flue,  as  there  ought  to  have  been,  and 
the  loss  was  occasioned  by  the  confinement  of  heat.  Had  the  fire  been 
brought  out  of  the  flue  and  anything  had  been  burnt,  the  company  would 
have  been  liable.  But  can  this  be  said  where  the  tire  was  never  at  all 
excessive,  and  was  always  confined  within  its  proper  limits  ?  This  is 
not  a  fire  within  the  meaning  of  the  policy,  nor  a  loss  for  which  the 
company  undertakes.  They  might  as  well  be  sued  for  the  damage 
done  to  drawing-room  furniture  by  a  smoky  chimney."  The  doctrine 
of  this  case  has  been  considerably  misconceived,  both  by  the  courts 
and  by  text-writers,  and  some  absurdity  and  confiict  of  doctrine  has 
been  the  result.  This,  in  a  measure,  and  perhaps  entirely,  has 
resulted  from  discrepancies  in  the  report  of  the  case  by  different 
reporters,  and  from  a  misconception  of  the  doctrine  or  a  misapplication 
of  it  by  text-writers.  For  these  discrepancies  the  reader  is  referred 
to  the  following  reports  and  text-books.'  The  case  as  given  above  is, 
however,  believed  to  be  correct,  and  corresponds  with  the  report  of  it  as 
given  in  Holt.  N.  P.  126,  and  the  doctrine  evolved  therefrom  is,  in  the 
main,  sustained  both  by  Marshall,  vol.  2,  3d  ed.,  790,  and  by  Beau- 
mont, 37,  and  is  the  doctrine  held  by  all  the  better  class  of  both  Eng- 
lish and  American  cases." 

'  Austin  v.  Drew,  6  Taunt.  436  ;  2  Marshall  on  Ins.  130  ;  Ellis  on  Ins.  25  ;  Beau- 
mont on  Ins.  37  ;  Hughes  on  Ins.  507-511. 

'  In  MiUaudon  v.  JHfew  Orleans  Ins.  Co.,  4  La.  An.  15,  the  policy  covered  sugar, 
in  the  plaintiff's  sugar  manufactory.  The  boiler  used  in  the  manufacture  thereof 
exploded,  and  seriously  damaged  the  sugar.  The  boiler  exploded  from  excessive 
heat.  Held,  that  the  loss  was  not  within  the  policy.  Kenn'iston  v.  In,i.  Co.,  14 
N.  H.  341 ;  Perrin's  Admrs.  v.  Protection  Ins.  Co.,  11  Ohio,  146  ;  GrHm  v.  Phenix 
Ins.  Co.,  13  John.  (iS'.  Y.)  451;  Jameson  v.  Royal  Im.  Co.,  7  Irish  L.  R.  126; 
Geisick  v.  Crescent,  etc.,  Ins.  Co.,  19  La.  An.  297 ;  Babcock  v.  Montgmaei-y,  etc.,  Iws. 
Co.,  6  Barb.  (N.  Y.)  637. 

13 
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Explosion,  loss  hy.    Of  the  loss. 

Sec.  98.  There  must  be  an  accident  hy  fire,  to  lay  the  foundation  of  a 
claim.  By  this  it  is  not  meant  that  the  property  itself  must  have  been 
on  fire,  hut  that  there  must  have  heen  either  an  ignition  of  the  'property  itself, 
or  of  other  substances  or  property  near  to  it,  which  was  the  proximate  cause 
of  the  loss.  '  Fire  must  have  heen  the  proximate  cause  of  the  loss.  This 
rule  does  not  require  that  the  property  itself  should  have  been  burned 
by  the  fire,  or  even  injured  directly  by  fire  at  all,  but  simply,  that  fire 
must  have  been  the  proximate  cause  of  the  injury.  Thus,  an  injury 
to  buildings  by  lightning,  when  actual  ignition  does  not  transpire,  is 
not  within  the  loss  covered  by  ordinary  policies ;'  and  the  same  is 


'In  Bahcock  v.  Montgomery  Itis.  Co.,  6  Barb.  N.  Y.  637,  the  court  reviewed  the 
questions  involved  in  this  class  of  cases,  in  a  very  thorough  and  able  manner.  In 
that  case  the  building  was  rent  and  torn  to  pieces  by  lightning-,  but  without 
being  burnt,  and  the  question  was,  whether  the  insurer  was  liable  as  for  a  loss 
by  tire.  The  court  held  that  there  was  no  liability.  Pratt,  J.,  said :  "  This 
action  was  brought  upon  a  policy  of  insurance  against  loss  by  fire.  The  word 
fire,  in  contracts  of  this  kind,  should  be  construed  in  its  ordinary  signification.  6 
Bac.  Abr.  658.  It  should  not  be  confined  to  any  technical  and  restricted  meaning 
which  might  be  applied  to  it  upon  a  scientific  analysis  of  its  nature  and  properties, 
nor  should  it  receive  that  general  and  extended  signification  which  by  a  kind  of 
figure  of  speech  is  sometimes  applied  to  the  term  ;  but  it  should  be  construed  in 
its  ordinary  popular  sense.  Nor  is  the  damage,  for  which  fire  insurance  com- 
panies are  liable,  to  be  confined  to  loss  by  actual  burning  or  consuming ;  but  they 
are  liable  for  all  losses  which  are  the  immediate  consequences  of  fire  or  bui-ning. 
City  Fire  Ins.  Co.  v.  Corlies,  21  Wend.  367.  Thus,  goods  injured  by  being 
removed  to  pave  them  from  fire,  or  by  water  in  extinguishing  a  fire,  are  within 
the  provisions  of  the  policy.  So  other  cases  might  be  mentioned,  where  the 
insurers  are  liable  for  damages  which  can  be  traced  directly  to  fire  as  the  immedi- 
ate cause  of  the  loss,  and  yet  the  insured  article  itself  be  in  no  danger  of  being 
burned  or  consumed.  But  giving  to  the  plaintiff  in  this  cause  the  benefit  of  the 
most  liberal  rule  yet  established  by  legal  adjudication,  I  am  wholly  unable  to 
arrive  at  the  conclusion  that  the  damage  done  to  the  plaintiffs  house  was  a  loss 
within  the  provisions  of  the  policy. 

"First.  The  plaintiff  has  the  omis  prdbandi  upon  himself.  In  order  to  entitle  him 
to  a  recovery  he  must  prove  that  the  loss  was  occasioned  by  fire ;  and  as  the 
building  was  not  consumed  nor  set  on  fire,  he  must  be  able  to  show  that  electricity 
of  sufficient  intensity  to  rend  a  building,  is  fire,  in  the  popular  and  ordinary  sig- 
nification of  the  term.  It  is  not  sufficient  to  show  that  fire  is  one  of  its  constitu- 
ent principles.  He  must  be  able  to  demonstrate  that  the  rending  and  desti-uction 
of  the  building  were  the  result  of  that  particular  principle.  That  I  think  cannot 
be  done  in  the  present  state  of  the  science  of  electricity.  It  can  neither  be  proved 
that  fire,  in  its  ordinary  signification,  is  a  constituent  element  in  electricity ;  nor, 
if  that  be  so,  that  its  mechanical  or  rending  effects  are  the  consequences  of  such 
fire.  Of  the  actual  nature  of  what  we  call  electricity,  but  little  is  pretended  to  be 
known  with  certainty.  It  is  even  a  disputed  point  among  scientific  men,  who 
have  made  it  the  subject  of  their  investigation,  whether  it  be 'an  actual  fluid,  or 
merely  a  property  of  other  matter.  Ed.  Ency.  tit.  Electricity.  The  only  real 
knowledge  which  we  possess,  in  relation  to  it,  is  a  knowledge  of  its  properties 
derived  from  observation  of  its  effects.  We  find  that  under  certain  conditions  it 
exhibits  phenomena,  or  effects,  which  are  the  most  wonderful  as  well  as  the  most 
powerful  within  the  observation  of  man.  These  phenomena  are  divided,  by 
wnters  upon  the  science,  into  three  classes,  the  mechanical,  the  chemical  and  the 
magnetical ;  and  some  writers  add  a  fourth,  termed  the  physiological.  Ed.  Enc. 
tit.  Electricity ;  Sturgeon's  Lectures  on  Elec.  124,  When  the  fluid  (if  we  may  be 
allowed  the  expression)  is  excited  to  a  high  degree  of  intensity,  the  mechanical 
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true  of  a  building  or  property  destroyed  by  an  explosion  from  gun- 
powder,' steam  boilers,"  or  from  any  cause  when  actual  ignition  does 

effects  of  an  electric  discharge  are  manifested  Ly  perfoi'ating  or  rending  any  non- 
conducting substance  against  which  such  discharge  may  be  directed.  Excited  to 
a,  high  degree  of  intensity,  its  chemical  efl'ects  are  also  manifested  by  fusing 
metals,  and  igniting  combustible  substances.  These  effects  belong  to  different 
classes  of  phenomena,  and  are,  for  aught  we  know,  entirely  distinct  in  their 
character.  I  have  not  been  able  to  find  any  writer,  nor  was  our  attention  on  the 
argument  directed  to  any  author,  who  insists  that  the  mechanical  effects  of  elec- 
ti-icity  are  produced  by  its  calorific  properties,  except  M.  Arago.  His  theory  was 
that  the  explosive  effects  of  lightning  were  caused  by  its  heating  properties 
upon  the  water  and  moisture  contained  in  the  subject  of  the  explosion.  But  this 
theory  has  not  been  generally  adopted.  See  Lardner's  Lectures,  subject  Elec- 
tricity. Whilst  it  is  admitted  that  nothing  is  absolutely  known  of  the  method  by 
which  heat  is  evolved  in  electric  phenomena,  the  theory  which  is  the  most  gener- 
ally adopted  makes  it  the  result,  and  not  the  cause,  of  the  mechanical  action. 
Ed.  Enc.  tit.  Heat.  Mr.  Sturgeon,  an  able  and  lucid  lecturer  upon  the  subject  of 
electricity,  suggests  the  existence  of  two  separate  fluids  which  pervade  all  matter 
— the  electric  and  the  calorific  ;  that  heat  is  evolved,  and  ignition  produced,  by 
the  mechanical  action  of  the  electric  fluid  upon  the  calorific.  Stur.  Lee.  p.  162. 
Without  assenting  to  any  of  the  numerous  theories  which  have  resulted  from 
speculations  upon  the  subject  by  men  of  science,  I  only  allude  to  them  to  show 
that  nothing  is  known  with  sufficient  certainty  to  form  a  basis  for  legal  adjudication. 
I  may  remark,  in  passing,  that  it  is  with  a  considerable  degree  of  diffidence  that  I 
dissent  from  the  positions  taken  by  the  learned  jurist.  Judge  Willard,  who  has 
written  an  opinion  upon  the  points  involved  in  this  case,  and  which  was  cited  upon 
the  argument.  If  I  understand  the  position  taken  by  him,  it  is  that  if  the  light- 
ning had  not  torn  the  building  to  pieces  it  would  have  set  it  on  fire,  and  hence 
he  deduces  an  argument  in  favor  of  holding  the  company  liable.  In  the  first 
place,  I  am  unable  to  find  any  evidence  that  there  was  any  such  alternative  in  the 
case.  The  phenomena  of  nature  are  constant :  like  causes  produce  like  effects ; 
and  there  is  no  evidence  that  the  electric  fluid  which  demolished  the  house  was, 
under  the  existing  circumstances,  capable  of  setting  it  on  fire,  or  exhibiting  any 
different  phenomena  from  those  which  it  did  exhibit.  In  the  second  place,  if  it 
were  so,  it  would  not  alter  the  case.  The  contract  of  the  insurers  was  to  indem- 
nify the  insured  against  loss  by  fire.  It  by  no  means  follows  that  they  are  liable 
for  the  damage  done  by  violence  to  the  insured  property  because  the  agent  by 
which  the  violence  was  effected  might  have  set  it  on  fire.  A  heated  ball  or  bomb- 
shell may  injure  the  building  against  which  it  is  hurled.  It  would  not  do  to  hold 
the  insurers  liable,  because,  if  the  force  which  caused  it  to  perforate  the  wall  had 
been  less,  or  the  resistance  gi-eater,  it  might  have  lodged  in  the  walls  and  set 
them  on  fire.  .  ji-  ,i  ■ 

"  Secondly.  If  it  could  be  demonstrated  that  the  mechanical  action  ol  hghtmng 
is  the  result  of  its  calorific  properties,  it  by  no  means  follows  that  the  damage  is 
occasioned  by  fire.  The  tei-ms  caloric  and  fire  admit  of  very  different  significa- 
tions One  is  the  cause  and  the  other  the  effect.  That  which  is  termed  caloric 
seems  to  pervade  every  material  substance.  It  may  be  evolved  from  a  snowball 
or  a  piece  of  ice.  Fire,  on  the  other  hand,  is  not  an  elementary  principle,  but  is 
the  effect  produced  by  the  application  of  heat,  or  caloric,  to  combustible  substances. 
Walker  says  that  in  the  popular  acceptation  of  the  word,  'fire  is  the  effect  of 
combustion.'  It  is  therefore  equivalent  to  ignition  or  burning.  Unless,  therefore, 
there  be  actual  ignition,  and  the  loss  be  the  effect  of  such  ignition,  the  insurers 
are  not  liable.  Not  that  the  identical  property  to  which  the  damage  occurred 
should  be  consumed,  or  even  ignited,  but  there  must  be  a  fire  or  bunimg  which  is 
the  proximate  cause  of  the  loss.  It  is  immaterial  how  intense  the  heat  may  be  ; 
unless  it  be  the  effect  of  ignition,  it  is  not  within  the  terms  of  the  policy.  Ihe 
heat  of  the  sun  often  contracts  timber,  from  which  losses  occur  ;  but  they  would 

'  Tauntm  v.  The  Royal  Ins.  Co.,  2  H.  &  M.  235 ;  Everett  v.  The  London  Assur- 
ance Co.,  19  C.  B.  (N.  S.)  126. 
'Millaudm  v.  New  Orleans  Ins.  Co.,  4  La.  An.  15 
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not  transpire,  unless  the  explosion  itself  was  occasioned  by  an  acci- 
dental burning,  or  lire.'     The  rule  where  an  explosion  is  occasioned  by 


not  be  considered  losses  by  fire.  BlUs  on  Fire  Ins.  273  ;  /Steph.  N.  P.  1079 ;  11 
Petersd.  Ah.  18.  Hence  in  the  case  of  Austin  v.  Drewe,  6  Tannt.  436 ;  4  Camp. 
360,  it  was  ruled  in  the  case  of  an  insurance  upon  the  stock  of  a  sugar  house, 
that  damag-e  to  the  stock  by  the  heat  of  the  usual  fii-es  in  consequence  of  the 
accidental  mismanagement  of  the  dampers,  was  not  within  the  policy  against  loss 
by  fire.  GriBBS,  Ch.J.  ruled,  and  his  raling  was  sustained  by  the  court,  that  if 
there  w-is  a  tire  it  was  no  answer  to  say  that  it  was  occasioned  by  negligence  or 
misconduct  of  servants ;  but  in  this  case  there  was  no  fire,  except  in  the  stove 
where  it  ought  to  be,  and  the  loss  was  occasioned  by  the  confinement  of  the  heat, 
and  not  by  fire. 

"  Thirdly.  The  terms  of  the  policy  exclude  the  idea  that  it  was  intended  to 
cover  damage  by  lightning  when  there  was  no  ignition.  The  words  of  the  policy 
are  that  the  company  will  be  liable  for  fire  by  lightning.  1st.  If  the  company 
intended  to  insure  against  all  damage  by  lightning,  it  seems  strange  that  they 
should  have  used  that  form  of  expression — that  they  had  not  used  the  phrase 
directly,  '  damage  or  loss  by  lightning.'  If  the  word  fire  includes  in  itself  light- 
ning, then  one  of  tliose  words  was  entirely  superfluous.  It  seems  obvious  to  me, 
thei'efore,  when  the  pai-ties  to  the  contract  make  use  of  the  term  'fire  by  light- 
ning,' they  use  the  term  lightning  not  as  fire  itself,  but  as  an  agent  capable,  under 
certain  circumstances,  of  causing  fire.  2d.  The  use  of  the  same  expression,  in 
the  books,  strengthens  this  position ;  for  the  parties  will  be  deemed  to  use  the 
term  in  its  legal  acceptation.  Ellis  on  Fire  Insurance,  page  25,  says  'that  it  is 
sometimes  expressly  stated  to  remove  any  doubt,  though  little  could  exist,  that 
losses  occasioned  by  fire  from  lightning  will  be  made  good.'  Kent,  in  a  note  to 
his  Commentaries,  third  volume,  edition  1836,  says  that  it  has  been  usually  held 
that  losses  by  fire  from  lightning  are  within  the  policy.  It  is  hardly  probable 
that  two  writers  so  correct  in  the  use  of  language  would  put  in  the  word  fire 
where  it  would  be  utterly  superfluous  if  they  did  not  mean  to  convey  the  idea  of 
ignition  or  burning  by  it.  Lord  EUenborough  said,  in  ffordon  v.  Remingtm,  1 
Camp.  123,  'Fire  is  expressly  mentioned  in  the  policy  as  one  of  the  perils  against 
which  the  underwriters  undertake  to  indemnify  the  assured,  and  if  the  ship  is 
destroyed  by  fire  it  is  of  no  consequence  whether  this  was  occasioned  by  a  com- 
mon accident,  or  by  lightning,  or  by  an  act  done  in  duty  to  the  state.'  1  Pliil.  cm 
Ins.  632.  And  in  the  Traite  des  Assurances  Terrestres,  by  De  Querault,  cited 
by  Judge  Willard,  I  infer  it  is  used  in  the  same  sense.  I  have  not  had  access  to 
the  work,  but  in  the  citation  by  the  leai-ned  judge,  the  term  lightning  is  evidently 
spoken  of  as  the  cause  of  fire,  and  not  fire  itself.  '  La  compagnie  assure  contra 
I'incendie  m  me  contre  celui  provenant  du  fue  du  ciel,'  as  I  tranlate  it,  reads,  '  The 
compajiy  insures  against  burning  (conflagration)  even  against  that  which  pro- 
ceeds from  hghtning.'  So  also  Pothier,  in  his  Traite  du  Contract  d'assurance, 
chapter  1,  under  the  head  of  fire,  says,  '  Les  assurers  en  sant  tenus,  lorsque  c'  est 
par  un  cas  fortuit  comme  par  le  feu  du  ciel  on  dans  un  combat  que  le  feu  a  pres 
au  vaisseau.'  'The  insurers  are  liable  when  the  vessel  takes  fire  by  accident,  as 
by  lightning,  or  in  battle.'  In  marine  policies  losses  by  fire  and  by  perils  of  the 
sea  are  usually  specially  mentioned  as  losses  for  which  the  insurers"  will  be  liable 
Among  the  foi-mer  is  uniformly  classed  burning  or  fire  by  lightning ;  and  among 
the  latter,  damage  by  lightning.  PhiUips  on  Insurance,  speaking  of  marine 
policies,  under  the  head  '  loss  by  fire'  (vol.  1,  p.631),  says,  'That  the  insurers  are 
answerable  tor  the  loss  when  the  property  is  consumed  by  lightning  or  takes  fire 
m  an  engagement  with  another  vessel ; '  citing  Pothier.  And  under  the  head 
penis  of  the  sea  (p.  635),  he  enumerates  'losses  by  the  winds,  waves,  lijrhtning-, 
rocfehoals,'  etc.  See  2  Bac  Ab.  661.  3d.  The  practice  of  other  companies,  to 
the  by-laws  or  proposals  of  some  sixteen  of  which  we  were  referred  upon  the 
argument,  instead  of  weakening,  strengthens  the  view  which  we  have  taken  of 

'Scripture  v  Lowell  ef^  Ins.  Co^,  10  Gush.  (Mass.)  356  ;  Hayward  v.  Lmdon, 
etc,  Ins.  Co.,  7  Bos.  (N.  Y.)  385;  Waters  v.  Louisville  Ins.  Co.,  1  McLean  (U.  S.) 
275;  G^ee^™Z^v. /Ks.CcA  3  Phila.  (Penn.)52;  Citizen's  Ins.  Co.  y.  Glasg,yw,  % 
Mo.  406 ;  Perrin  v.  Protection  Ins.  Co.,  11  Ohio,  147. 


The  Policy.  197 

fire,  is  thus  formulated  by  Cushing,  J.'  " Whei-e"  said  he,  " the  effects 
pi-odiu-eJ  are  the  immediale  results  of  the  action  of  a  turning  substance  in 
contact  with  a  building,  it  is  immaterial  whether  these  results  manifest  them- 
sehes  in  the.  foi-m  of  combustion  or  explosion,  or  of  both  combined.  In 
either  case,  the  damage  occurring  is  by  the  action  of  fire  and  covered  by  the 
ordinary  tei-ms  of  a  policy  against  loss  by  fire."  In  this  case,  the  plain- 
tiff was  in  the  possession  of  a  building  occupied  by  a  tenant.  The 
tenant's  son  carried  a  cask  of  gunpowder"  into  the  attic  without  the 
plaintiff's  knowledge  or  consent,  and  fired  it  with  a  match.  The  gun- 
powder took  fu-e,  exploded,  set  fire  to  a  bed  and  clothing,  charred  and 
stained  some  of  the  woodwork,  and  blew  off  the  roof  of  the  house. 
The  court  held  that  the  whole  damage  was  within  the  policy  insuring 
"  against  loss  or  damage  by  fire." "     This  rule  does  not  include  dam- 


the  construction  of  the  present  policy.  Doubtful  terms  in  a  written  instrument 
are  to  be  construed  accoi'ding-  to  the  ordinaa-y  usag-es  of  trade.  The  practice  and 
usage  of  so  many  companies  restricting'  their  hability  to  losses  occasioned  by 
actual  buraing  by  lightning  shows  that  the  general  usage  is  not  to  be  hable  for 
damage  by  lightning,  unless  accompanied  by  burning.  A  fair  construction  of 
those  policies  would  not  require  that  the  property  should  be  actually  consumed, 
to  entitle  the  assured  to  indemnity,  but  that  the  lightning  should  cause  a  fire 
which  fire  should  be  the  proximate  cause  of  the  loss ;  the  same  as  a  loss  by  fire  in 
ordinary  cases.  If  that  view  be  correct,  I  do  not  see  as  the  terms  of  the  policies 
in  those  cases  differ,  substantially,  from  that  under  consideration.  Losses  from 
burning  by  lightning,  and  losses  from  tire  by  lightning,  it  seems  to  me,  are 
equivalent  terms,  and  should  be  constnied  as  imposing  upon  the  parties  the  same 
rights  and  liabilities.  We  are,  therefore,  of  opinion,  that  the  damage  which 
the  plaintiff  has  sustained  is  not  within  the  provisions  of  the  policy,  and  that  the 
defendants  are  not  liable  in  this  action."  Kenniston  v.  Mei'Hjnack  Ins.  Co.,  14 
N.  H.  341. 

^Scripture  v.  Lowell,  etc.,  Ins.  Co.,  10  Cash.  (Mass.)  356. 

^Duncan  v.  Sun  Insurance  Co.,  6  Wend.  (N.  Y.)  488;  Grim  v.  Phoenix 
Insurarice  Co.,  13  John.  (N.  Y.)  451.  In  Waters  v.  Merchants'  LmtisviUe  Inswr- 
ance  Co.,  11  Pet.  (U.  S.)  213 ;  1  Bennett's  Fire  Insurance  Cas.,  615.  Story,  J., 
in  a  very  able  opinion,  reviewed  the  cases  and  laid  down  the  rule  applicable  in 
such  cases.  He  said  :  "  As  we  understand  the  first  question,  it  assumes  that  the 
fire  was  directly  and  immediately  caused  by  the  barratry  of  the  master  and  crew 
as  the  efficient  agents ;  or,  in  other  words,  that  the  fire  was  communicated  and 
occasioned  by  the  direct  act  and  agency  of  the  master  and  crew,  intentionally 
done  from  a,  barratrous  purpose.  In  this  view  of  it,  we  have  no  hesitation  to  say 
that  a  loss  by  fire  caused  by  the  barratry  of  the  master  or  crew  is  not  a  loss 
within  the  policy.  Such  a  loss  is  properly  a  loss  attributable  to  the  barratry  as 
its  proximate  cause,  as  it  c(?ncurs  as  the  efficient  agent,  with  the  element  eo 
injdanti,  when  the  jury  is  produced.  If  the  master  or  crew  should  barratroussly 
bore  holes  in  the  bottom  of  the  vessel,  and  the  latter  should  thereby  be  filled 
with  water  and  sink,  the  loss  would  properly  be  deemed  a  loss  by  barratry,  and 
not  by  a  peril  of  the  seas  or  of  rivers,  though  the  flow  of  the  \Yater  should  co-opei-ate 
in  ijroducing  the  sinking.  The  second  question  raises  a  different  point,  wbethrr 
a  loss  by  fire  remotely  caused  by  the  negligence,  carelessness,  or  unskillfulness 
of  the  master  and  crew  of  the  vessel,  is  a  loss  within  the  true  intent  and  meaning 
of  the  policy.  By  unskillfulness.  as  here  stated,  we  do  not  understand  in  this 
instance  a  genoral  unskillfulness,  such  as  would  be  a  breach  of  the  implied  w.aj'- 
ranty  of  competent  skUl  to  navigate  and  conduct  the  vessel,  but  only  unskillful- 
ness in  the  particular  circumstances  remotely  connected  with  the  loss.  In  this 
sense  it  is  e'iiiivalent  to  negligence  or  carelessness  in  Ih--  oxccution  of  <luty,  and 
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ages  resulting  from  a  mere  explosion,  "  nut  involving  ignition  and 
combustion  of  the  agent  of  explosion,  such  as  the  case  of  steam  or 

not  to  incapacity.  This  question  has  underg'one  many  discussions  in  the  coui-ts 
of  England  and  America,  and  has  given  lise  to  opposing  judgments  in  the  two 
countries.  As  applied  to  policies  against  fire  on  land,  the  doctrine  has  for  a  gi-eat 
length  of  time  pi-evailed  th.at  losses  occasioned  by  the  mere  fault  or  negligence 
of  the  assured  or  his  servants,  unaffected  by  fi'aud  or  design,  are  within  the  pro- 
tection of  the  policies,  and  as  such  recoverable  fi'om  the  underwriters.  It  is  not 
certain  upon  what  precise  grounds  this  doctrine  was  originally  settled.  It  may 
have  been  from  the  rules  of  interpretation  applied  to  such  policies  containing 
special  exceptions,  and  not  excepting  this  ;  or  it  may  have  been,  and  more  pro-  ■ 
bably  was  founded  upon  a  more  general  ground,  that  as  the  tei-ms  of  the  policy 
covered  risks  by  fire  generally,  no  exception  ought  to  be  introduced  by  constmc- 
tion  except  that  of  fraud  of  the  assured,  which  upon  the  principles  of  public 
policy  and  morals  was  always  to  be  implied.  It  is  probable,  too,  that  the  con- 
sideration had  great  weight  that  otherwise  such  policies  would  practically  be  of 
little  importance,  since,  comparatively  speaking,  few  losses  of  this  sort  would 
occur  which  could  not  be  traced  back  to  some  carelessness,  neglect,  or  inatten- 
tion of  the  members  of  the  family.  Be  the  origin  of  it,  however,  what  it  may, 
the  doctrine  is  now  firmly  established  both  in  England  and  Amei-ica.  We  had 
occasion  to  consider  and  decide  the  point  at  the  last  term,  in  the  case  of  The 
ColumMan  iTisurance  Cmnpany  of  Alexandria  v.  Lawrence,  10  Pet.  517,  518,  which 
was  a  policy  against  the  risk  of  fii-e  on  land.  The  argument  addressed  to  us  on 
that  occasion  endeavored  to  establish  the  proposition,  that  there  was  no  real  dis- 
tinction between  policies  against  fire  on  land  and  at  sea,  and  that  in  each  case  the 
same  risks  were  included,  and  that  as  the  risk  of  loss  by  fire  occasioned  by  neg- 
ligence was  not  included  in  a  marine  policy,  unless  that  of  barratry  was  also  con- 
tained in  the  same  policy,  it  followed  that  as  the  latter  risk  was  not  taken  on  a 
land  policy  no  recovei-y  could  be  had.  In  reply  to  that  argument  the  court  made 
the  comments  which  have  been  alluded  to  at  the  bar,  and  the  correctness  of  which 
it  becomes  lyaw  necessary  to  decide. 

"  It  is  certainly  somewhat  remarkable  that  the  question  now  before  us  should 
never  have  been  directly  presented  in  the  American  or  English  courts,  namely, 
whether,  m  a  mai'ine  policy  (as  this  may  well  enough  be  called),  where  the  risk 
of  fire  IS  taken,  and  the  risk  of  barratry  is  not  (as  is  the  predicament  of  the  pres- 
ent case)  a  loss  by  fire  remotely  caused  by  negligence,  is  a  loss  within  the  policy. 
But  It  IS  scarcely  a  matter  of  less  sm-prise,  considering  the  gi'eat  length  of  time 
dunng  which  policies  against  both  risks  have  been  in  constant  use  among  mer- 
chants, that  the  question  of  a  loss  by  negligence  in  a  policy  against  both  risks 
should  not  have  ansen  m  either  country  until  a  comparatively  recent  period.  If 
we  look  to  the  question  upon  mere  principle,  without  reference  to  authority,  it  is 
difficult  to  escape  from  the  conclusion  that  a  loss  by  a  peril  insm-ed  against,  and 
occasioned  Tjy  negligence,  is  a  loss  within  a  marine  policy,  unless  there  be  some 
other  language  m  it  which  repels  that  conclusion.  Such  a  loss  is  within  the  words, 
and  it  IS  incumbent  upon  those  who  seek  to  make  any  exception  from  the  words 
to  show  that  It  IS  not  within  the  intent  of  the  policy.  There  is  nothing  unreasona- 
ble, unjust,_or  inconsistent  with  public  policy,  in  allowing  the  insured  to  insure 
himself  agamst  all  losses  from  any  perils  not  occasioned  by  his  own  pei-sonal  fraud. 
It  was  well  observed  by  Mr.  Justice  Batlet,  in  delivering  the  opinion  of  the 
court  in  Busk  v.  The  Bxnjal  Exchange  Assurance  Co.,  2  Bai-n.  &  Aid  79  after 
referring  to  the  general  risks  in  the  policy,  that  'the  object  of  the  assured  cer- 
tainly waste  protect  himself  against  all  the  risks  incident  to  a  marine  adventure. 
Ihe  underwriter  being  therefore  liable,  p,i,na  fade,  by  the  express  tei-ms  of  the 
pohcy.  It  lies  upon  him  to  discharge  himself.  Does  he  do  so  by  showing  that  the 
fire  arose  from  the  neghgence  of  the  master  and  marinei-s! '     'If.  indeed,  the 


to  show  that  the  captain  had  misconducted  himself  in  the  navigation  of  the  ship 
or  that  he  had  not  resisted  an  enemy  to  the  utmost  of  his  power,'  There  i=>  e-reat 
force  in  this  reasoning,  and  the  practical  inconvenience  of  carvine  out  such  an 
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any  other  substance  acting  by  expansion,  without  combustion."     It 
likewise  excludes  all  damage  occasioned  but  remotely  or  consequentially 


implied  exception  from  the  g^eneral  peril  in  the  policy,  faniishes  a  strong-  ground 
ayiuust  it ;  and  it  is  to  be  rfmc-mbered  that  the  exception  is  to  be  ci'eated  by  con- 
struction of  the  court,  and  is  not  found  in  the  terms  of  the  policy.  The  reasons  of 
public  policy,  and  the  presumption  of  intention  in  the  pai'ties  to  make  such  an 
exception,  ought  to  be  very  cle;u-  and  unequivocal  to  justify  the  court  in  such  a 
course.  So  far  from  any  such  policy  or  presumption  being  clear  and  unequivo- 
cal, it  may  be  affirmed  that  they  lean  the  other  way.  The  practical  inconvenience 
of  creating  such  an  exception  would  be  very  great.  Lord  Tentekdbn  alluded  to 
it  in  Walker  v.  JJaitJand,  5  Barn.  &  Alj,!.  174.  'No  decision  (said  he)  can  be 
cited,  where  in  such  a,  case  (the  loss  by  a  peril  of  the  sea),  the  underwriters  have 
been  held  to  be  excused  in  consequence  of  the  loss  having  been  remotely  occa- 
sioned by  the  negligence  of  the  crew.  I  am  afraid  of  laying  down  any  such  rule. 
It  will  introduce  an  infinite  number  of  questions  as  to  the  quantum  of  care,  which, 
if  used,  might  have  prevented  the  loss.  Suppose,  for  instance,  the  master  were 
to  send  a  man  to  the  masthead  to  look  out,  and  he  falls  asleep,  in  consequence  of 
which  the  vessel  runs  upon  a  rock  or  is  taken  by  the  enemy  ;  in  that  case  it  might 
be  argued,  as  here,  that  the  loss  was  imputable  to  the  negligence  of  one  of  the 
crew,  and  that  the  underwritera  are  not  liable.  These,  and  a  variety  of  other 
such  questions,  would  be  introduced  in  case  our  opinion  wei'e  in  favor  of  the 
imderwritei-s.'  His  lordship  might  have  stated  the  argument  trom  inconvenience, 
even  in  a  more  general  form.  If  negligence  of  the  master  or  crew  were  under 
'such  circumstances  a  good  defense,  it  would  be  perfectly  competent  and  proper 
to  examine  on  the  trial  any  single  ti-ansac'tion  of  the  whole  voyage  ;  whether 
there  was  due  diligence  in  all  respects  in  hoisting  or  taking  in  sail,  in  steering 
the  coui'se,  in  trimming  the  ship,  in  selecting  the  route,  in  stopping  in  port,  in 
hastening  or  retarding  the  operations  of  the  voyage,  for  all  these  might  be 
remotely  connected  with  the  loss.  If  there  had  been  more  diligence,  or  less 
negligence,  the  peril  might  have  been  avoided  or  escaped,  or  never  encountered 
at  all.  Under  such  circumstances  the  chance  of  a  recovery  upon  a  policy  for  any 
loss,  from  any  peril  insured  against,  would  of  itself  be  a  risk  of  no  inconsiderable 
hazard. 

' '  This  is  not  all ;  we  must  interpret  this  instrument  according  to  the  known 
principles  of  the  common  law.  It  is  a  well  established  principle  of  that  law  that 
in  all  cases  of  loss  we  are  to  attribute  it  to  the  proximate  cause,  and  not  to  any 
remote  cause  :  Catisa  proxima  non  reinota  spectatur,  and  this  has  become  a  maxim, 
not  only  to  govera  other  cases,  but  (as  will  be  presently  shown)  to  govern  cases 
arising  under  policies  of  insurance.  If  this  maxim  is  to  be  applied,  it  disposes 
of  the  whole  argument  in  the  present  case,  and  why  it  should  not  be  so  applied 
we  are  unable  to  see  any  reason.  Let  us  now  look  to  the  authorities  upon  the 
point.  In  Biisi  v.  Tlie  Moyal  BxcTiange  Assurance  Company,  2  Barn.  &  Aid.  73, 
the  very  point  came  before  the  court.  The  policy  covered  the  risk  by  tire,  and 
the  question  made  was,  whether  the  fact  that  the  loss  of  the  ship  by  fire,  occa- 
sioned by  the  negligence  of  the  crew,  was  a  good  defense.  The  court  held  that 
it  was  not.  In  that  case  the  policy  also  included  the  risk  of  barratry ;  and  it  is 
now  said  that  the  decision  of  the  court  turned  wholly  upon  that  consideration,  the 
court  being  of  opinion  that  in  a  policy  where  the  underwriter  takes  the  superior 
risk  of  bari'atry,  there  is  no  gi-ound  to  infer  that  he  does  not  mean  to  take  the 
inferior  risk  of  negligence ;  it  is  certainly  true  that  the  court  do  rely  in  their 
judgment  upon  this  circumstance ;  and  it  certainly  does  fortify  it.  But  thei'e  is 
no  reason  to  say  that  the  court  wholly  relied  upon  it,  and  that  it  constituted  the 
exclusive  gi-ound  of  the  judgment;  on  the  contrary,  Mr.  Justice  Bay  ley,  in 
delivering  the  opinion,  takes  pains,  in  the  earlier  part  of  that  opinion,  to  stat<% 
and  to  rely  upon  the  maxim  already  stated.  He  said  :  '  In  our  law,  at  least,  there 
is  no  authority  which  says  that  the  underwriters  are  not  liable  for  a  loss,  the 
proximate  cause  of  which  is  one  of  the  enumerated  risks,  but  the  remote  cause 
of  which  may  be  traced  to  the  misconduct  of  the  master  and  mariners.'     '  It  is 

^Perrin's  Admr.  v.  Protection  Ins.  Co.,  11  Ohio,  146;  Caballero  v.  Home  Mut. 
Ins.  Co.,  15  La.  An.  217. 
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through  the  agency  of  gunpowder,  such  as  injury  done  to  a  house  by 
falling  fragments  in  the  blasting  of  rocks,  or  the  shattering  of  a  house 
by  the  stroke  of  a  cannon  ball ;  in  which  exailiples  the  shock  of  a  pro- 
jectile, and  not  ignition  or  combustion,  is  the  proximate  cause  of  the 
damage."  ' 

Where,  however,  the  explosion  is  caused  by  fire,  tJie  damage  must  he 
traceable  directly  to  the  fire  as  the  proximate  cause,  and  not  merely  as  the 
result  of  the  explosion.  The  fire  must  be  shown  to  be  the  causa  proxima 
and  not  the  causa  remota.     If  the  injury  is  entirely  due  to  concussion. 


certainly  a  strong-  argument  against  the  objection  now  raised  for  the  first  time, 
that  in  the  great  variety  of  cases  upon  marine  policies,  which  have  been  the 
subjects  of  litigation  in  courts  of  justice  (the  facts  of  many  of  which  must  hiive 
presented  a  ground  for  such  a  defense),  no  such  point  has  ever  been  made.'  In 
Walker  v.  Maitland,  n  Barn.  &  Aid.  173,  a  similar  question  was  presented,  where 
the  maxim  was  still  more  strongly  indicated  as  the  general,  though  not  as  the 
exclusive  ground  of  the  judgment ;  the  case  of  Bishop  v.  Pentland,  7  Bam.  & 
Cress.  219,  turned  exclusively  upon  the  very  ground  of  the  maxim,  and  not  a 
single  judge  relied  upon  the  policy  as  containing  the  i-isk  of  barratry.  Indeed,  it 
does  not  apjDear  that  the  lisk  of  barratry  was,  in  that  case,  in  the  policy.  Mr. 
Justice  Bayley,  on  that  occasion,  put  .the  former  cases  as  having  been  expressly  ' 
decided  upon  this  maxim.  His  language  was:  'The  cases  of  Busk  v.  The  Royai 
Exchange  Assurance  Company,  and  Walker  v.  Maitland,  establish  as  a  principle 
that  the  underwriters  are  liable  for  a  loss,  the  proximate  cause  of  which  is 
one  of  the  enumerated  i-isks,  though  the  remote  cause  may  be  traced  to  the 
negligence  of  the  master  and  marinei-s.'  Then  came  the  case  of  The  Patapsco 
Insurance  Company  v.  Coulter,  3  Pet.  222,  where  the  loss  was  by  fire,  and  ban-a- 
try  was  also  insured  against.  The  court  on  that  occasion  held  that  in  such  a 
policy,  a  loss  which  was  remotely  caused  by  the  master,  or  the  crew  was  a  risk, 
taken  in  the  policy,  and  the  doctrine  in  the  English  cases  already  cited  was 
approved.  It  is  true  that  the  court  laid  gi-eat  stress  on  the  fact  that  barratry 
was  insured  against,  but  it  may  also  be  stated  that  this  ground  was  not  exclu- 
sively relied  on,  for  the  court  expressly  refer  to  and  adopt  the  doctrine  of  the 
English  cases,  that  the  proximate  and  not  the  remote  cause  of  a  loss  is  to  be  looked 
to.  It  is  known  to  those  of  us  who  constituted  a  part  of  the  court  at  that  time, 
that  a  majority  of  the  judges  were  then  of  opinion  for  the  plaintiff  upon  this 
last  general  ground,  independently  of  the  other.  It  was  under  these  circumstances 
that  the  case  of  The  Columbian  Insurance  Company  of  AlexandHa  v.  Lawrence,  10 
Pet.  507,  came  on  for  argument ;  and  the  court  then  thought  that  in  marine  poli- 
cies, whether  containing  the  risk  of  baiTatry  or  not,  a  loss  whose  proximate  cause 
was  a  peiil  insured  against  is  within  the  protection  of  the  policy,  notwithstanding 
it  might  have  been  occasioned  remotely  by  the  negligence  of  the  master  and 
mariners.  We  see  no  reason  to  change  that  opinion,  and,  on  the  contraiy,  upon 
the  present  argument,  we  are  confirmed  in  it.  The  third  and  fourth  quiestions 
are  completely  answered  by  the  reasoning  already  stated.  Those  pleas  contain 
no  legal  defense  to  the  action  in  the  form  and  manner  in  which  they  are  pleaded, 
and  are  not  sufficient  to  bar  a  recovery  by  the  plaintiff.  Some  suggestion  was 
made  at  the  bar  whether  the  explosion,  as  stated  in  the  pleas,  was  a  loss  by  fire 
or  by  explosion  merely.  We  are  of  opinion  that,  as  the  explosion  was  caused 
by  fire,  the  latter  was  the  proximate  cause  of  the  loss.  The  fifth  plea  turns  upon 
a  different  gi-ound.  It  is  that  the  taking  of  gunpowder  on  board  was  an 
increase  of  the  risk.  If  the  taking  of  the  gunpowder  on  board  was  not 
justified  by  the  usage  of  the  trade,  and  therefore  was  not  contemplated  as  a  risk 
by  the  policy,  there  might  be  great  reason  to  contend  that,  if  it  increased  the 
risk,  the  loss  was  not  covered  by  the  policy.  But  in  our  opinion  the  facts  are  too 
defectively  stated  in  the  fifth  plea  to  raise  the  question." 

'Ci-.sHiNG,  .1.,  in  Sn-ipturev.  Lowell,  etc.,  Ins.  Co.,  ante. 
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the  fact  that  it  was  caused  by  fire  does  not  make  the  fire  the  proximate 
cause,  but  the  cause  of  the  cause,  and  consequently  the  causa  remota 
instead  of  the  causa  proxima.     "  It  were  infinite  for  the  law,"  says 
Lord  Bacon,'  to  consider  the  causes  of  causes,  and  their  impulsion  one 
of  another  ;  therefore  it  contenteth  itself  with  the  immediate  cause,  and 
judgeth  of  acts  by  that,  without  looking  to  any  further  degree."     "  If 
that  were  not  so,"  said  Bylbs,  J.,'  "  and  a  ship  was  in  the  neighbor- 
hood of  Etna  or  Vesuvius,  and  was  violently  shaken  by  an  eruption, 
that  would  be  damage  by  fire ;  or  if  a  gun  were  fired  off,  loaded  with 
small  shot,  among  crockery,  that  would  be  damage  by  fire ;  or  it  might 
be  said,  that  if  the  heat  of  the  sun  was  too  great,  that  would  be  dam- 
age by  fire."     The  question  as  to  the  liability  of  an  insurer  against 
"loss  or  damage  by  fire,"  for  damage  resulting  from  an  explosion 
caused  by  fire,  was  raised  in  an  English  case.'    In  that  case,  an  action 
was  brought  to  recover  for  damages  from  what  is  called  the  Enith 
explosion,  which  occurred  in  1864,  in  the  gunpowder  magazines  of 
Messrs.  Hall,  at  Enith,  as  was  supposed  from  some  accident  on  board 
a  barge  moored  against  the  bank,  and  loading  gunpowder  at  the  time. 
Not  only  were  the  magazines  destroyed,  but  great  destruction  was 
occasioned  to  the  buildings  in  the  neighborhood,  and  even.at  a  consid- 
erable distance  walls  were  thrown  down,  windows  driven  in  and  glass 
broken,  and  furniture  injured  in  a  great  many  instances.    Upon  these, 
a  variety  of  claims  were  preferred  against  the  offices,  but  one  (a)  was 
alone  litigated,  and  seems  to  have  been  selected  on  account  of  the 
particular  phraseology  of  the  policy,  which  it  was  imagined  was  more 
extensive  in  operation  than  the  usual  expression  "  loss  or  damage  by 
fire  "  alone.     The  variation  was  slight,  and  was  treated  as  unimpor- 
tant by  the  court ;  the  words  were,  that  the  insurers  should  make  good 
"  such  loss  or  damage  as  might  he  occasioned  by  fire  "  to  the  property  of 
the  assured.     The  conditions   of   the  policy  set  out  in  the  case  as 
material,  were  the  5th,  which  provided  "  that  losses  by  lightning " 
would  be  made  good  when  the  property  insured  was  actually  set  on 
fire  thereby,  and  burnt  in  consequence  thereof;  and  the  8th,  which 
negatived  all  responsibility  "  where  more  than  25  pounds  weight  of 
gunpowder  was  deposited  or  kept  on  the  premises."     It  was  argued  on 
the  part  of  the  plaintiff,  that  under  the  words  "  occasioned  by  fire,'' 
the  injury  was  not  confined  to  a  fire  on  the  premises,  but  included 
every  injury  occasioned  by  fire  in  any  way  and  at  any  distance.    That 

'Bae.  Max.  Reg-.  1. 

*  Everett  v.  The  London  Assurance,  19  C.  B.  (N.  S.)  126. 

'  Everett  v.  The  London  Assurance,  ante. 
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the  condition  negativing  the  liability  of  the  company  when  more  than 
25  lbs.  of  gunpowder  were  kept  on  the  premises,  showed  that  the  par- 
ties contemplated  the  possibility  of  losses  by  explosion  of  gunpowder ; 
that  in  the  case  of  injury  by  water  to  a  house  done  by  putting  out  a 
Are  in  an  adjoining  house,  it  was  the  common  practice  of  insurance 
ofllces  to  treat  the  damage  as  one  arising  from  fire,  and  that  if  the 
injury  was  done  by  an  explosion  of  gas  in  the  next  house,  the  loss 
would  be  made  good.  That  the  only  difference  was,  that  here  the 
explosion  was  at  a  greater  distance ;  that  it  did  not  follow  that  this 
injury  was  not  contemplated  by  the  policy,  because  an  explosion  of 
this  kind  was  not  the  ordinary  incident  of  all  fires ;  that  whenever  a 
fire  takes  place,  a  disturbance  of  the  air  follows,  only  the  more  rapid 
and  violent  when  gunpowder  or  gas  suddenly  ignites,  and  that  the 
company  must  be  liable  here,  when  the  loss  arises  from  the  ignition  of 
the  particular  article— gunpowder.  That  in  a  recent  scientific  treatise 
by  Professor  Tindal,  it  had  been  shown  that  fire  was  the  motion  of  the 
particles  of  the  air  when  heated,  and  that  this  concussion  of  the  air 
was  nothing  more  than  a  movement  of  the  particles,  similar  in  fact  to 
fire  itself.  In  reply,  it  was  contended  that  the  loss  in  question  was  not 
within  the  meaning  of  the  policy  or  the  intention  of  the  parties,  as  a 
damage  by  fire.  That  the  atmospheric  disturbance  was  the  causa 
proxima,  and  fire  only  the  causa  remota,  which  would  not  be  looked  to 
in  construing  the  rights  of  the  parties ;  that,  were  it  otherwise,  injury 
occasioned  to  buildings  by  an  earthquake,  which  was  usually  attributed 
to  the  action  of  subterranean  fire ;  or  upon  the  shattering  of  window 
glass  by  the  salvos  of  artillery  at  a  review,  would  be  damage  by  fire. 
It  was  also  urged  that  there  must  be  actual  ignition,  or  the  action  of 
fire  upon  the  property.  The  court  was  unanimously  in  favor  of  the 
defendants,  considering,  per  Erle,  C.J.,  that  the  decision  depended 
entirely  upon  the  question—"  What  was  the  meaning  of  the  parties 
under  the  contract  ?  "  That  the  true  construction  was,  that  the  words 
in  which  it  was  contained  did  not  apply  to  the  damage  in  question, 
and  this  view  was  fortified  by  the  conditions  of  the  policy.  Per 
WiLLES,  J. :  "  In  these  insurance  cases  we  are  bound  to  look  to  the 
immediate  cause.  In  this  instance,  it  cannot  be  said  that  the  loss  was 
occasioned  by  fire,  it  was  occasioned  by  a  concussion  caused  by  fire, 
and  we  must  therefore  go  to  the  cause  of  causes  before  we  arrive  at 
the  origin  of  the  loss ;  but  then  this  is  not  what  was  contemplated  by 
the  parties  to  the  policy." ' 

'  lnCaJ,allerov.  Home,  etc..  Ins.  Co.,  15  La.  An.  217,  a  fire  broke  out  in  a  build- 
iiig  about  200  feet  away,  m  which  a  quantity  of  gTinpowder  was  stored,  which 
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But  the  damage  in  such  cases  is  so  intimately  connected  with  the 
risk,  that  it  is  held  that  an  insurance  company  may,  at  its  option,  pay 
a  loss  arising  therefrom,  and  an  injunction  at  the  suit  of  a  stockholder 
of  the  company  to  restrain  the  officers  from  paying  such  a  claim  will 
not  be  granted.' 

Of  course  it  is  competent  for  the  insurer  to  stipulate  against 
liability  for  loss  either  by  explosion  or  a  fire  resulting  therefrom, 
and  in  such  cases,  where  the  proximate  cause  of  the  loss  is  an  explo- 
sion, no  liability  exists."     Thus  where  the  policy  contained  a  provi- 

exploded  and  caused  the  walls  of  the  plaintiff's  building  to  crack,  and  did  other 
damage  to  the  building  to  the  amount  of  nearly  §1,008,  but  the  fire  did  not  i-each 
the  building.     Held  not  a  loss  within  the  policy. 

^Taunton  v.  Royal  Ins.  Co.,  ante. 

'U.  S.  Ins.  Co.  V.  -Fbot,  22  Ohio  St.  340 ;  10  Am.  Rep.  735 ;  Hayward  v.  Liver- 
pool and  London  Lis.  Co.,  8  Keyes  (N.  Y.)  456 ;  Insurance  Co.  v.  Tweed,  7  Wall. 
(U.  S.)  44;  Montgomery  v.  Fireman's  Ins.  Co.,  16  B.  Mon.  (Ky.)  427;  Boe  v. 
Colmribus  Ins.  Co.,  17  Mo.  301 ;  McAllister  v.  Tenn.  Fire  and  Mar.  Ins.  Co.,  17 
id,  306 ;  Stanley  v.  Western  Ins.  Co.,  L.  R.  3  Ex.  71.  In  St.  John  v.  Amer.  Mut. 
Fire  arud  Mar.  Ins.  Co.,  11  N.  Y.  516;  3  Bennett's  Fire  Ins.  Cas.,  761,  the  policy 
contained  a  clause  providing  that  "  this  company  will  be  liable  for  loss  on  prop- 
erty burnt  by  lightning,  but  not  for  any  loss  or  damage  by  fire  happening  by  means 
of  an  intasio7i,  riot  or  civil  commotion,  of  any  military  or  usurped  power,  nor  for 
any  loss  occasioned  by  the  explosion  of  a  steam  boiler,  or  explosions  arising  from 
any  other  cause,  unless  specially  specified  in  the  policy."  The  proofs  of  loss  were 
properly  made,  and  in  them  the  fire  and  the  manner  in  which  it  originated  are 
stated  and  described  as  follows  :  "  That  on  the  4th  day  of  February,  1850,  a  fire 
occurred  in  the  said  building,  Nos.  5  and  7  Hague  street,  whereby  great  and 
immediate  loss  and  damage  were  sustained  by  deponents,  by  the  injury  done  to 
their  property  insured  as  aforesaid.  That  the  said  fire  originated  on  the  said  4th 
day  of  February,  1850,  and  was  immediately  pi-eceded  by  an  explosion  of  a 
steam-boiler  on  the  said  premises,  whereby  the  walls  of  the  said  building  were 
mostly  thrown  down,  and  the  fire  which  was  used  in  the  furnace  of  the  steam- 
boiler  and  in  stoves  in  various  parts  of  the  said  building  was  communicated  to 
the  frame  and  woodwork  of  said  building,  and  the  materials  and  machinery  con- 
tained therein."  A.t  the  close  of  the  plaintiffs'  case  the  counsel  for  the  defend- 
ants moved  the  court  to  dismiss  the  complaint,  on  the  ground  that  it  appeared 
from  the  evidence  that  the  insured  property  was  brought  into  contact  with  the 
fire  solely  by  means  of  the  explosion  of  the  boiler,  and  that  thus  the  loss,  so  far  as 
the  same  was  caused  by  tire,  was  occasioned  directly  by  such  explosion  of  the 
boiler ;  and  that,  by  the  express  conditions  of  the  policy,  the  defendants  were  not 
liable  for  loss  so  occasioned.  The  justice  gi-anted  the  motion,  and  ordered  judg- 
ment dismissing  the  complaint,  and  the  counsel  for  the  plaintiffs  excepted.  This 
judgment  was  affirmed  by  the  superior  court  at  general  term  ;  and  the  plaintiffs 
appealed,  and  the  judgment  was  affirmed  upon  appeal.  Denio,  J.,  said :  "  As 
the  sole  peril  insured  against  by  this  policy  of  insurance  was  loss  or  damage  by 
fire,  we  should  naturally  expect,  in  examining  exceptions  contained  in  the  con- 
tract, to  find  pointed  out  some  circumstances  under  which  the  insurers  would  not 
hold  themselves  Hable,  though  a  loss  by  fire  should  take  place.  Hence  a  loss 
occasioned  by  invasion,  insurrection,  riot,  and  the 'like,  has  usually  been  found 
excepted  in  such  poUcies ;  and,  although  in  this,  and  perhaps  in  policies  generally, 
the  exception  in  this  respect  is  in  terms  of  losses  by  fire,  the  clause  would  be 
equally  definite  and  intelligible  if  those  words  were  omitted  in  the  clause  stating 
the  exception.  When,  therefore,  this  policy  proceeds  to  declare  that  the  defend- 
ants will  not  be  liable  for  any  loss  'occasioned  by  the  explosion  of  a  steam- 
boiler  '  it  refers,  prima  facie,  to  such  a  loss  as  by  the  prior  provisions  ot  the 
contract  the  defendants  would  be  bound  to  indemnify  against,  and  not  to  one 
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sion  exempting  the  company  from  liability  for  losses  occasioned  "  by 
lightning  or   explosion  of  any  kind  unless  fire  ensues,"  and  then 


which  would  not  be  embraced  in  the  general  terms  of  the  policy,  and  as  to  which 
there  was  no  occasion  to  introduce  an  exception.  The  most  usual  consequence  of 
the  explosion  of  a  steam-boiler  is  the  brealdng  and  rending  the  building  in  which 
it  is  contained  and  the  movable  property  therein  ;  and  if  this  were  the  only  con- 
sequence to  be  apprehended  from  such  an  occun-ence,  the  exception  introduced 
into  this  policy  would  be  quite  unnecessary,  and  we.may  presume  it  would  not  have 
been  inserted.  It  would  not  be  a  loss  or  damage  by  tire,  unless  there  was  com- 
bustion, and  then  only  to  the  extent  of  the  damage  properly  attributable  to  the 
combustion.  Millaudon  v.  New  Orleans  Iiis.  Co.,  4  Rob.  La.  R.  15.  In  one  sense, 
it  is  true,  the  explosion  is  the  consequence  of  fire,  as  steam  is  created  by  the 
application  of  heat ;  but  it  is  undei-stood  that  where  fire  is  applied  by  design,  as 
in  culinary  and  several  manufacturing  processes,  and  a  loss  occurs  in  conse- 
quence of  overheating  or  other  misapplication  of  fire  to  the  subject  upon  which 
it  was  intended  to  operate,  and  the  injury  is  limited  to  that  particular  subject, 
such  damage  is  not  considered  a  loss  by  tire  within  the  meaning  of  this  class  of 
contracts.  Beaumont  on  Ins.  37,  and  seq.  But  another  very  usual  concomitant 
of  the  explosion  of  a  steam-boiler  is,  that  the  place  in  which  it  is  situated  is  set 
on  fire.  Though  this  is  not  universally  the  case,  it  is  sufficiently  common  to  con- 
stitute a  subject  of  consideration  in  entering  into  contracts  for  insurance.  As  the 
furnace  is  required  to  be  in  immediate  proximity  to  the  boiler,  and  as  the  explo- 
sion usually  overturns  and  displaces  everything  in  its  vicinity,  the  danger  of  a 
loss  by  burning  is  very  imminent.  I  think,  therefore,  we  must  understand  by 
the  assertion  that  the  company  wiU  not  be  liable  for  any  loss  occasioned  by  the 
explosion  of  a  steam-boiler,  that  the  defendants  contracted  for  an  exemption,  not 
from  responsibility  for  such  losses  as  they  would  not  be  bound  to  make  good  if 
no  such  clause  had  been  inserted,  but  for  those  which,  by  the  preceding  terms 
of  the  policy,  they  had  agi-eed  to  indemnify  against,  and  which  were  very  likely 
to  be  caused  by  an  explosion.  It  is  true,  as  argued  by  the  plaintiffs'  counsel,  that 
the  language  would  have  been  more  distinct  and  certain  if  the  words,  by  fire,  had 
been  inserted,  as  in  the  earlier  member  of  the  sentence,  where  losses  by  invasion, 
etc.,  are  excepted;  but  where  we  see  that  the  comprehensive  words,  'any  loss,' 
are  used  in  the  place  of  '  any  loss  or  damage  by  fire,'  we  cannot,  upon  any 
authorized  rules  of  intei-pretation,  hold  that  a  resti-icted  meaning  was  intended. 
"It  isalso  true,  as  was  insisted  at  the  bar,  that  where  the  proximate  cause  of 
a  loss,  either  in  a  marine  or  a  fire  policy,  is  one  of  the  perils  expressly  insured 
against,  the  insurer  cannot  escape  responsibility  by  showing  tliat  the  property 
was  brought  within  that  peril  by  a  cause  not  mentioned  in  the  contract.  The 
familiar  example  of  a  loss  attributable  to  the  negligence  of  the  servants  of  the 
assured  has  recently  been  before  this  court,  and  we  have  recognized  the  principle 
to  be  as  stated  by  the  plaintiffs'  counsel.  Matthews  v.  The  Howard  Ins.  Co.,  11 
N.  Y.  9.  If,  therefore,  there  had  been  nothing  said  in  this  policy  respecting  a 
steam-boiler,  this  loss,  having  been  occasioned  by 'fire  as  its  proximate  cause, 
would  have  rested  on  the  insurers,  though  it  had  been  shown,  as  it  might  have 
been,  that  the  fire  was  kindled  by  means  of  the  explosion.  But  this  principle 
does  not,  I  think,  aid  the  plaintiflTs.  The  doctrine  is,  that  the  courts  wiU  not  go 
back  to  the  remote  cause  where  the  immediate  one  belongs  to  the  class  insured 
against.  Hence,  as  before  remarked,  the  negligence  of  servants  does  not  relieve 
the  insurers.  But  suppose,  by  the  very  tei'ms  of  a  pohcy  against  fire,  the  parties 
agree  that  the  insurers  shall  not  be  answerable  for  losses  occasioned  by  the 
negligence  of  the  servants  of  the  assured,  and  it  is  found  that  a  dwelling  insured 
had  been  burned  by  the  neglect  of  some  necessary  precaution  which  should  have 
been  taken  by  the  housekeeper  of  the  assured.  It  would  clearly  be  a  loss  within 
the  very  terms  of  the  exception,  and  the  insurers  would  be  discharged.  The 
case  IS  the  same  here.  The  parties  knowing  that  fires  were  liable  to  be  kindled 
by  the  explosion  of  a  steam-boiler,  and  that  by  the  general  terms  of  the  policy 
the  insurers  would  be  liable  foi-  a  fire  thus  originating,  agreed  that  for  such  losses 
tlie  party  would  be  his  own  insurer.  The  loss  is  within  the  terms  of  the  excep- 
tion, according  to  Its  popular  meaning  as  well  as  its  grammatical  construction, 
and  1  do  not  see  anything  in  the  nature  of  the  case  which  would  wai-rant  us  in 
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for  the  loss  or  damage  by  fire  only;  the  plaintiffs  were  engaged  in 
the  business  of  rectifying  spirits.     There  was  a  small  lamp  standing 


indulging  m  a  criticism  which  should  give  the  language  a  different  meaning. 
-Ihere  is,  as  was  mentioned  on  the  argument,  a  possible  case  where  the  langua™ 
lu  question  ^YOuld  not  be  entirely  unmeaning  upon  the  construction  contlnded 
tor  by  the  defendants  counsel.     An  explosion  may  be  caused  by  a  fire  exterior 
to  the  boiler  or  furnace,  and  the  building  and  movables  may  be  iniured  by  the 
torce  ot  the  steam,  though  no  combustion  takes  place,  and  it  may  be  true  that  the 
msm-er  would  be  protected  from  answering  for  that  loss  by  the  exception  in  ques- 
tion.    I3ut  this  theory  requires  a  set  of  circumstances  so  unlikely  to  happen,  that 
1  cannot  thmk  that  the  contract  was  framed  with  any  view  to  them.     We  shall  I 
am  persuaded,  be  more  likely  to  construe  the  contract  according  to  the  intention 
ot  the  parties  by  adopting  that  interpretation  r.hich  is  most  natural  and  obvious, 
rather  than  to  suppose  possible  c.ises,  very  unlikely  to  happen,  and  which  it  is 
improbable  the  parties  had  in  view.     I  ,am  of  opinion,  therefore,  that  the  judg- 
ment of  the  superior  court  should  be  .ifiirmed.     JoH^soif,  J.  "The  question  in 
this  ca^e  is,  whether  the  loss  sustained  by  the  plaintifts  by  the  burning  of  their 
property,  under  the  circumstances  of  this  case,  was  a  loss  occasioned  by  the 
explosion  of  a  steam-boiler.     If  it  was,  the  defendants  have  expressly  stipulated 
that  they  shall  not  be  charged  with  it.     Several  interpretations  of  the  clause  in 
question  offer  themselves  for  consideration.     In  the  first  place,  it  may  be  that  the 
clause  was  introduced  to  exclude  the  mere  injury  by  explosion  without  fire  ;  and 
that  although  such  an  injury  is  not  by  law  to  'be  borne  by  an  insurer  against  fire, 
yet  that  the  insurers  thought  it  wise  to  guard  against  the  possibility  of  its  being 
considered  a  loss  by  fire.     That  such  a  loss  has  been  sought  to  be  recovered  as  a 
loss  by  fire,  though  unsuccessfully  (Millaudon  v.  New  Oi-leans  Ins.  Co..  4  La. 
Rep.  15),  and  that  the  clause  in  question  immediately  follows  a  stipulation  in 
respect  to  Uability  for  property  burnt  by  lightning,  which  undeniably  is  merely  a 
statement  of  the  exact  measure  of  the  liability  which  the  law  imposes  in  the  absence 
of  any  stipulation,  are  grounds  for  taking  the  view  suggested  of  the  clause  in  ques- 
tion.    Another  intei-pretation  suggested  applies  the  exception  to  damage  produced 
by  explosion,  when  the  explosion  is  caused  by  a  fire  which  itself  comes  within  the 
perils  insured  against ;  as  in  case  a  fire  should  occur  in  the  engine-room,  and  its 
heat  should  cause  the  boiler  to  explode.     Upon  the  interpretation  suggested,  the 
damage  occasioned  by  the  explosion  would  not  be  recoverable  against  the  com- 
pany.     Still  another  interpretation   applies  the  exception  to  any  loss  by  fii-e 
occasioned  by  the  explosion,  and  so  exempts  the  company  from  responsibility  for 
the  loss  in  this  case.     This  interpretation  was  adopted  by  the  Superior  Court, 
upon  the  ground  that  eveiy  stipulation  in  a  contract  should  be  so  expounded  as 
to  give  it  some  operation,  and  that  this  clause  could  have  none  unless  it  was  so 
construed.     Though  the  principle  of  exposition  on  which  that  court  proceeded  is 
sound,  we  have  already  seen  that  the  claiise  is  capable  of  meaning,  without 
recoui'se  to  the  particular  intei-pretation  put  upon  it  in  that  court.     Neither  of 
these  proposed  interpretations  is  entirely  satisfactory.     The  general  peril  against 
which  the  defendants  undertook  to  indemnify  the  plaintiffs  was   '  immediate  loss 
or  damage  by  fire.'     That  was  the  subject-matter,  and  the  only  one  about  which 
the  contract  was  made.     All  the  defendants' relations  with  the  plaintiffs  grow  out 
of  that  one  subject-matter,  and  any  quahfications  of  their  liability,  contained  in 
the  contract,  presumptively  relate  to  the  indemnity  which  they  have  contracted 
to  afford  to  the  plaintiffs,  and  to  cases  which  but  for  those  qualifications  would  or 
might  be  covered  by  the  contract  for  indemnity.     The  language  used,  construing 
it  with  reference  to  the  subject-matter,  is  equivalent  to  a  declaration  on  the  pait 
of  the  insurers  that  they  are  not  to  be  held  responsible  for  any  loss,  whether  it 
comes  within  the  general  peril  of  fire  or  not ;  and  without  undertaking  to  con- 
sider whether  it  does  or  not,  if  such  loss  happen  to  be  occasioned  by  the  explosion 
of  a  steam-boiler.     This  is,  I  think,  the  fair  sense  of  the  lang'uage   employed. 
The  prominent  intention  is  to  exclude  the  risk  from  the  explosion  of  steam-boilers— 
not  the  risk  merely  of  the  exploding  force,  but  all  risk.     That  peril  the  insured 
were  content  to  bear.     Among  the  risks  consequent  upon  an  explosion,  the  most 
prominent,  next  to  the  direct  destruction  by  the  explosive  force,  is  the  hazard 
from  the  fire  of  the  furnaces  and  other  fires  in  the  building  being  thrown  about 
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in  the  building  which  was  brought  there  by  a  person  engaged  in 
repairing  the  machinery.     The  vapor  from  the  works  filled  the  room 

among  combustible  mattei'.  So  patent  is  it,  that  no  one  can  contemplate  the  event 
of  an  explosion  without  recognizing  this  i-isk  as  one  of  the  most  obvious  and 
important  hazards  attending  upon  such  an  event.  Only  one  casualty  hap- 
pened to  the  premises  and  occasioned  the  destruction  of  property  which  the 
defendants  are  called  upon  to  answer  for.  That  was  the  explosion  of  the  boiler. 
The  burning  was  the  direct  and  natural  consequence  of  the  explosion  of  the  boiler, 
although  it  did  not  necessarily  follow  that  fire  would  take  place.  It  was  as  direct 
a  consequence  as  the  falling  of  the  walls  would  have  been  in  case  the  explosion 
had  broken  but  a  single  tiiJiber,  and  the  walls  had  not  fallen  for  some  houi'S.  In 
such  case  it  might  be  argued  that  the  explosion  broke  but  one  timber,  which 
brought  the  great  weight  upon  some  other,  which  giving  way  produced  the  catas- 
trophe, and  that  therefore  the  fall  of  the  whole  was  not  a  direct  consequence  of 
the  explosion.  The  answer  in  both  cases  is,  that  the  resulting  destruction  fol- 
lowed from  the  original  casualty,  without  the  intervention  of  any  new  cause,  and 
followed  from  the  nature  and  condition  of  the  subject  at  the  time  of  the  casualty. 
The  breaking  of  the  beam  in  the  supposed  case,  and  the  scattering  of  the  coals 
from  the  stoves  in  the  actual  case,  are  the  direct  and  immediate  consequences  of 
the  explosion  of  the  boiler ;  the  fall  and  the  tire  are  the  natural  consequences,  due 
to  no  new  casualty,  but  resulting  from  obvious  natural  forces,  operating  under  the 
circumstances  produced  by  the  original  exploding  foi-ce.  The  whole  loss  in  both 
cases  is  the  immediate  consequence  of  the  explosion  of  the  boiler.  It  was  urged 
upon  the  argument  that  as  fire  was  the  actual  means  of  destruction  of  the  prop- 
erty in  question,  the  court  could  not  look  back  beyond  the  fire,  upon  the  familiar 
principle,  causa  proxiina  non  rmmota  spectatur.  It  is  undoubtedly  true,  that  if  the 
policy  contained  no  exception  this  loss  would  clearly  have  been  a  loss  by  fire. 
There  would  be  no  occasion  to  consider  how  the  tii'e  happened,  the  parties  not 
having  contracted  for  indemnity  against  fire  occurring  only  in  particular  ways, 
but  generally  against  fire.  The  existence  of  the  exception  renders  the  inquiiy 
necessary  to  enable  us  to  say  whether  the  loss  is  within  its  terms,  and  the  mean- 
ing of  those  terms  we  have  already  considered.  It  was  also  argued,  that  if  the 
parties  had  intended  to  except  loss  by  fire  occasioned  by  the  explosion  of  a  steam- 
boiler,  those  words  should  have  been  used ;  but-  that  would  have  narrowed  the 
exception  to  losses  by  fire  only,  whereas  the  language  now  used  is  broad  enough 
to  cover  all  losses  so  occasioned,  whether  by  fire  or  explosive  force,  or  in  any 
other  way  in  which  losses  by  the  excepted  peril  could  be  produced.  The  judg- 
ment should  be  affirmed."  Pahkbe,  J.  "  In  this  policy  of  insurance  against  fire 
was  an  exception  in  the  following  words  :  '  This  company  will  be  liable  for  losses 
on  property  burnt  by  lightning,  but  not  for  any  loss  or  damage  by  fire  happening 
by  means  of  any  invasion,  insurrection,  riot,  or  civil  commotion,  or  of  any  military 
or  usurped  power,  nor  for  any  loss  occasioned  by  the  explosion  of  a  steam-boiler, 
or  explosions  arising  from  any  other  cause,  unless  specially  specified  in  this  policy.' 
It  is  a  question  of  law  whether  the  facts  of  the  case,  which  are  unsdiputed,  are 
covered  by  this  exception  of  the  policy.  The  policy  must  be  so  construed,  if 
practicable,  as  to  give  effect  to  all  its  parts  and  make  them  severally  consistent 
with  each  other.  The  insurance  being  against  damage  by  fire  alone,  the  excep- 
tion of  loss  occasioned  by  the  explosion  of  a  steam-boiler  would  be  needless 
and  entij-ely  inappropriate  to  the  subject  of  the  contract,  unless  it  had  some 
reference  to  damage  done  by  tire.  I  think  this  clause  was  inserted  with  refer- 
ence to  the  agency  of  fire,  not  in  burning  after  the  explosion,  but  in  causing 
the  explosion  itself.  All  explosions  of  steam-boilers  are  i-eferable  to  the  action  of 
fire.  Without  fire  there  could  be  no  steam  and  no  explosion ;  and  I  think  it  was  to 
save  all  doubt  as  to  the  question  whether  the  destruction  consequent  upon  an 
explosion  was  caused  by  fire,  that  the  exception  was  inserted.  That  doubt  may 
have  been  suggested  by  Waters  v.  Merchants'  Lous.  Ins.  Co.,  11  Petera,2i3,  and 
iMillaudon  v.  Tlie  iV.  0.  Ins.  Co.,  4  Louis.  R.  15.  The  insured  premises,  having 
*  on  them  a  steam-engine  and  boiler,  were  much  more  exposed  to  injury  than  they 
would  have  been  without  them  ;  but  by  making  an  exception,  which  threw  upon  the 
insured  the  risk  of  injuiy  from  explosion,  the  premises  could  be  insured  at  the 
same  premium  as  other  premises  on  which  there  were  no  engine  and  boiler.    The 
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■where  the  lamp  was,  and  coming  in  contact  with  the  flame  of  the 
lamp,  an  instantaneous  explosion  ensued.  The  roof  was  blown  off, 
and  the  principal  part  of  the  walls  of  the  building  were  blown  down, 
and  the  machinery  was  greatly  injured.  Soon  after  the  explosion  a 
tire  ensued  from  the  flame  coming  in  contact  with  the  spirits  in  the 
rear  of  the  building.  The  damage  caused  by  the  explosion  was  con- 
siderable, while  that  caused  by  the  tire  way  comparatively  small. 
The  court  directed  the  jury  to  find  the  damage  done  by  the  explosion, 
and  also  that  done  by  the  fire,  separately,  and  rendered  judgment 
upon  the  verdict  for  the  damage  done  by  the  tire  alone ;  and,  upon 
appeal,  the  judgment  was  sustained.'  "There  was,"  said  Peckham,  J., 
"  no  fire  prior  to  this  explosion.  The  burning  lamp  was  not  a  fire, 
within  the  policy.  The  machinery  was  not  on  fire,  within  the  mean- 
ing of  the  term,  until  after  the  explosion.  The  explosion  here  was  the 
principal  and  the  fire  the  incident.  In  such  a  case,  there  can  be  no 
doubt  that  the  defendant  is  not  liable  for  the  damage  caused  by  the 
explosion.  Where,  however,  the  explosion  is  the  incident,  and  the 
fire  the  principal,  a  different  question  would  be  presented.  Had  the 
building  been  on  fire,  and  in  the  course  of  a  general  conflagration 
there  had  been  an  explosion  which  had  injured  the  machinery,  which 
was  rapidly  consuming,  diSerent  views  and  considerations  might  well 


ordinary  risk  was  thus  cast  upon  the  insurer,  the  extraordinary  risk  upon  the 
insured.  I  do  not  think  the  parties  to  the  contract  had  in  view  at  the  time  it  was 
made  any  other  fire  than  that  which,  by  its  heat,  caused  the  explosion.  But  they 
provided  in  express  teiins,  that  the  insui-ers  should  not  be  liable  for  any  loss 
occasioned  by  the  explosion  of  a  steam-boiler.  This  is  a  full  and  complete  pro- 
tection against  loss  of  every  description  which  might  be  occasioned  by  such 
explosion.  Such  explosion  might  occasion  loss  in  diflferent  ways.  It  did  so  in 
this  case  ;  and  because  fire  happened  to  be  one  of  the  means  of  destruction,  it 
does  not  take  that  portion  of  the  loss  out  of  the  exception  and  bring  it  within  the 
general  terms  of  the  policy.  The  burning  was  as  much  a  consequence  of  the 
explosion  as  the  breaking  and  destruction  from  expansion.  All  were  '  occasioned ' 
by  the  explosion.  The  explosion  was  caused  by  fire,  but,  with  all  its  immediate 
consequences,  it  was  excepted  from  the  operation  of  the  policy.  The  injury  by 
fire  is  plainly  within  the  exception,  as  the  injury  would  have  been  if  the  property 
had  been  destroyed  by  water  in  consequence  of  the  breaking  of  the  water-pipes 
by  the  explosion.  As  to  the  extent  to  which  consequential  damage  may  be  traced 
and  charged  to  the  moving  cause,  I  suppose  the  same  rule  applies  to  the  excep- 
tion as  to  the  policy  itself.  In  an  action  on  the  policy  for  loss  by  fire,  the  insured 
would  be  indemnified  not  only  foi-  goods  actually  buraed,  but  also  for  those  wet 
and  soiled,  for  furaiture  cracked  and  warped,  and  under  some  circumstances,  for 
goods  stolen  and  lost  by  the  removal  of  goods.  The  construction  I  have  put  on 
tlie  extent  of  the  exception  is  certainly  not  broader.  The  fire  was  an  immediate 
consequence  of  the  explosion,  and  the  loss  of  property  by  fire,  as  _  well  as  by 
breaking  and  displacement,  was  clearly  occasioned  by  it.  The  plaintiflf  could  not 
recover  for  any  damage  caused  by  the  explosion ;  and  I  think  he  had  no  more 
claim  for  that  done  by  burning  than  for  that  portion  broken  and  crushed  by 
the  concussion.     The  judgment  of  the  superior  court  should  be  affli-med." 

'Briffgs  v.  North  American,  etc.,  Ins.  Co.,  53  N.  Y.  447. 
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obtain."  The  rule,  as  held  in  this  case,  is  that  in  all  cases  where  the 
policy  contains  an  exemption  from  liability  for  damages  caused  by  an 
explosion,  in  order  to  entitle  the  insured  to  recover,  where  an  explosion 
ensues,  an  accidental  fire  must  have  been  the  proximate,  and  the  explosion 
the  remote  cause  of  the  loss^     This  has  been  held  to  be  the  case  even 


■  In  Vnited  States  Life,  F.  <&  M.  Im.  Co.  v.  Foote,  22  Ohio  St.  340  ;  10  Am.  Rep. 
735,  McIllvanb,  J.,  said  :  "The  testimony  shows  that,  at  the  tmie  of  taking  out 
the  policy,  and  until  the  time  of  the  lire,  the  plaintiffs  were  engaged  in  the  busi- 
ness of  i-ectifying  whiskey,  and  manufacturing  fine  spirits  by  the  use  of  steam,  in 
the  building  occupied  by  them  as  a  liquor  store,  and  in  which  the  insured  stock 
of  merchandise,  consisting  principally  of  liquors,  etc.,  was  kept.  The  size  of  the 
building  was  sixty  by  one  hundred  and  eighty  feet,  and  was  four  stories  high. 
There  was  communication  between  the  stories  through  open  stairways  and 
hatches,  The  business  of  rectifying  was  carried  on  in  the  basement  story,  where 
the  stills— large  metallic  vessels— were  located  The  upper  stories  were  chiefly 
used  for  storage  of  liquors  and  cooperage.  The  process  of  rectifying  was  con- 
ducted as  follows :  The  raw  spirits  or  liquor  was  conveyed  by  means  of  pipes, 
called  leaders,  from  tubs  situate  in  the  upper  stories  to  the  stills  below ;  when  the 
stills  were  thus  charged,  the  liquor  therein  was  converted  into  vapor  by  means  of 
steam  which  passed  through  the  stills  in  copper  pipes,  called  worms ;  the  vapor 
thus  evolved  was  conducted  by  other  pipes  to  a  condenser,  where  it  was  reduced 
to  a  liquid  state.  The  vapor  evolved  in  the  process  of  rectification  is  an  inflam-^ 
mable  substance.  It  readily  mixes  with  the  atmosphere,  and  when  so  mixed,  in 
certain  proportions,  is  explosive,  and  when  such  mixture  is  brought  in  contact 
with  flame  it  explodes.  On  the  morning  of  the  fire  a  large  stiU  was  being  charged 
through  a  leader  about  two  inches  in  diameter,  which  passed  into  the  still  through 
a  vacuum  valve  (an  aperture  in  the  still  near  its  top),  the  diameter  of  which  was 
about  four  inches.  At  the  same  time  steam  was  passing  through  the  worm,  con- 
verting the  liquor  in  the  still  into  vapor,  which  escaped  through  the  vacuum 
valve  into  the  still  room,  and  thence  no  doubt  into  other  parts  of  the  building. 
The  process  of  thus  charging  the  still,  accompanied  with  the  discharge  of  vapor, 
had  continued  for  some  time — perhaps  an  hour — preceding  the  flre.  During  the 
progress  of  this  process,  two  jets  of  gas  were  burning  in  the  still-room,  one  at  a 
distance  of  three  or  four  feet  from  the  vacuum  valve,  and  the  other  in  another 
part  of  the  room.  There  was  no  other  fire  or  flame  in  the  room  or  in  the  building 
at  the  time.  Such  being  the  circumstances,  an  explosion  took  place  in  the  stilU 
room.  A  sudden  and  violent  combustion  of  the  vapor,  accompanied  with  a  noise 
• — described  by  one  witness  as  being  like  the  crack  of  a  gun  ;  by  another,  as  if  a 
bundle  of  iron  had  been  thrown  on  the  pavement ;  by  another,  as  a  crash,  and 
by  another,  as  a  gush  of  fire ;  and  at  the  same  instant  the  flame  was  di-iven 
through  a  doorway  into  another  building,  whereby  a  witness  was  badly  burned. 
Immediately  after  the  explosion,  a  flame  was  discovei'ed  escaping  from  the  still 
through  the  vacuum  valve,  and  at  the  same  time,  the  building  was  discovered  to 
be  on  tire  throughout  the  several  stories.  From  these  facts  and  circumstances, 
we  think,  it  was  clearly  shown  that  the  fire,  by  which  the  building  and  stock  of 
merchandise  insured  were  consumed,  was  occasioned  by,  and  resulted  from,  an 
explosion  of  spirit  vapor  mixed  with  atmosphere,  and  that  the  explosion  was 
caused  by  the  mixture  coming  in  contact  with  the  burning  gas-jet. 

"  1.  The  first  question  that  we  notice  particularly  is  this  :  Was  the  explosion, 
which  in  fact  occurred,  such,  in  degi-ee  of  violence,  as  was  contempl&ted  by  the 
parties  to  the  policy  ?  The  word  '  explosion '  is  variously  used  in  ordinary  speech, 
and  is  not  one  that  admits  of  exact  definition.  Its  general  characteristics  may  be 
described,  but  the  exact  facts  which  constitute  what  we  call  by  tUat  name,  are  not 
susceptible  of  such  statement  as  will  always  distinguish  the  occurrences.  It  must 
be  conceded  that  every  combustion  of  an  explosive  substance,  whereby  other 
» property  is  ignited  and  consumed,  would  not  be  an  explosion  within  the  ordinaiy 
meaning  of  the  term.  It  is  not  used  as  the  synonym  of  combustion.  An  explo- 
sion may  be  described  generally,  as  a  sudden  and  rapid  combustion,  causing 
violent  expansion  of  the  air,  and  accompanied  by  a  report.    But  the  rapidity  of 
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when  the  explosion  and  the  fire  originating  therefrom  occurred  outside 
the  premises  of  the  assured,  if  the  fire  resulting  coidd  he  traced  directly 

the  combustion,  the  violence  of  the  expansion,  and  the  vehemence  of  the  report, 
vary  in  intensity  as  often  as  the  occurrences  multiply.  Hence,  an  explosion  is  an 
idea  of  degrees,  and  the  true  meaning'  of  the  word,  in  each  particular  case,  must 
be  settled,  not  by  any  fixed  standard,  or  accurate  measurement,  but  by  the 
common  experience  and  notions  of  men  in  matters  of  that  sort.  In  this  case, 
althoug-h  the  building  was  not  rent  asunder,  or  the  property  therein  broken  to 
pieces,  thei"e  was  a  sudden  flash  of  flame,  a  rush  of  air,  and  a  report  like  the 
'  ci'ack  of  a  g'un,'  which  certainly  bring-s  the  occurrence  within  the  common  mean- 
ing of  the  word,  as  used  in  many  instances.  'Any  explosion  whatever'  is  the 
phi-ase  used  in  the  condition  to  the  policy,  and  it  is  qualified  by  the  context  only 
to  the  extent  that  it  must  be  an  '  explosion '  of  some  'explosive  substance,'  and  of 
sufiicient  force  as  to  I'esult  in  loss  or  damage  to  the  property  insured.  And  these 
characteristics  we  have  found  to  exist  in  the  occurrence  that  resulted  in  the  loss 
of  this  property. 

"  2.  It  is  claimed  that  the  fire  which  destroyed  the  propei-ty  insured  did  not  result 
fi-om  the  explosion,  but,  on  the  contrajy,  that  the  explosion  was  incident  to  and 
caused  by  the  fire,  which,  if  there  had  been  no  explosion,  would  have  accom- 
plished the  whole  loss  and  damage  ;  or,  at  least,  that  such  inferences  may  be  drawn 
from  the  facts  in  the  case  as  fairly  and  legitimately  as  contrary  inferences.  The 
proof  unquestionably  shows  that  the  origin  of  the  fire  and  the  explosion  were 
simultaneous.  It  may  be  true,  in  a  stiictly  scientific  sense,  that  all  explosions 
caused  by  combustion  are  preceded  by  a  fire.  The  scientist  may  demonstrate,  in 
a  case  where  gunpowder  is  destroyed  by  fire,  or  in  any  case  whei-e  the  explosion 
is  caused  by  or  accompanies  combustion,  that  ignition  and  combustion  precede 
the  explosion  ;  but  the  common  mind  has  no  conception  of  such  combustion,  as  a 
fact  independent  of  the  explosion  whei-e  they  occur  in  such  rapid  succession  that 
no  appreciable  space  of  time  intervenes.  The  terms  of  this  policy  must  be  taken 
in  their  ordinary  sense ;  and  we  are  satisfied  that  the  proof  shows,  according  to 
the  ordinary  sense  and  understanding  of  men  in  reference  to  such  matters,  that 
the  explosion  occasioned  the  fire  which  destroyed  the  property  insured ;  or,  in 
other  woi'ds,  that  the  loss  resulted  from  an  explosion  within  the  ti'ue  intent  and 
meaning  of  ihis  policy.  It  is  true  that  the  explosion  was  caused  by  a  burning  gas- 
jet,  but  that  was  not  such  fire  as  was  contemplated  by  the  parties  as  the  peril 
insured  against.  The  gas-jet,  though  burning,  was  not  a  destructive  force, 
against  the  immediate  eflects  of  which  the  policy  was  intended  as  a  protection  ; 
although  it  was  a  possible  means  of  putting  such  destructive  force  in  motion,  it 
was  no  more  the  peril  insured  against  than  a  friction  match  in  the  pocket  of  an 
incendiary.  The  conclusions  to  which  we  thus  arrive  are  mere  inferences  from 
other  facts  —  facts,  however,  about  which  there  was  no  conflict  in  the  testimony- 
yet  they  are  so  manifestly  true  that  we  think  it  was  error  of  law,  undir  our  stat- 
ute, to  revei-se  the  judgment  rendered  thereon  at  the  special  term  of  the  Superior 
Court,  upon  the  strength  of  contrary  inferences  drawn  from  the  same  facts  by  the 
reviewing  court. 

"  3.  The  next  question  arises  upon  the  terms  of  the  policy,  and  is  one  of  con- 
struction purely :  Was  it  intended,  by  the  provisions  of  the  seventh  condition,  to 
exempt  from  the  risks  assumed  by  the  policy,  losses  by  fire  occasioned  by  an 
explosion?  It  is  claimed  that  the  clause  exempting  losses  by  explosion  taken 
alone,  or  construed  in  connection  with  other  clauses  in  the  condition,  does  not  show 
such  intention.  It  is  true  that  the  words  'by  fire,'  or  their  equivalent,  are  omit- 
ted in  this  clause,  though  expressed  in  some  of  the  former  clauses.  The  founda- 
tion point,  however,  in  construing  this  condition,  is  found  in  the  general  under- 
taking of  the  policy.  It  will  be  observed  that  the  underwriter  undei'took  to 
insure  against  loss  and  damage  by  fire  only  ;  but,  .nevertheless,  against  loss  and 
damage  by  fire  generally,  and  the  maxim,  caiisa  proxima,  non  renwta,  /ipectatw, 
applies.  Now,  we  think,  without  doubting,  that  the  pui-pose  of  inserting  this  con- 
dition was  to  relax  the  vigor  of  this  maxim,  and  exempt  froin  the  general  risk  of 
the  policy  certain  losses,  which  would  otherwise  fall  within  its  scope  and  mean- 
ing. The  first  clause  of  the  condition  provides  that  'this  company  is  not  liable 
for  loss  or  damage  by  lightning  or  toi-nado,  mileas  expressly  mentioned  or  insured 
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to  the  explosion  as  the  proximate  cause,  and  no  near  cause  had  intervened 
between  the  fact  accomplished  and  the  cause.     Thus,  in  a  case  decided  by 


against.'  If  this  were  the  whole  of  the  clause,  and  it  were  not  understood  that 
the  loss  and  damage  refei'red  to,  were  such  as  might  result  from  fire  occasioned  by 
lightning  or  too-Tiado,  it  would  be  utterly  meaningless  and  nugatory,  for  the  reason 
that  the  underwriter  had  not  undertaken  to  insure  against  lightning  or  torjiado. 
So  far  the  construction  is  plain  enough,  but  a  difficulty  anses  from  the  conclusion 
of  the  clause,  to  wit,  '  but  will  be  responsible  for  loss  or  damage  to  property  con- 
sumed by  fire  occasioned  by  lightning.'  The  exception  to  the  rule  of  exemption 
from  loss  by  lightning  appears  to  be  as  bi-oad  as  the  rule  itself.  But  I  apprehend 
that  a  case  might  arise  in  which  effect  and  operation  could  be  given  to  all  the 
terms  of  this  clause,  including  those  which  are  implied  as  well  as  those  expressed. 
At  all  events,  it  is  perfectly  clear  that  loss  and  damage  by  lightning  and  tornado 
are  not  within  the  expressed  risks  of  the  policy,  unless  a  fire  supervenes  ;  nor  is 
there  anything  in  the  policy  from  which  such  risks  can  be  implied.  The  condi- 
tion continues  :  '  Nor  will  the  company  be  responsible  for  any  loss  or  damage  to 
property  consumed  by  fire  happening  by  reason  of,  or  occasioned  by,  any  inva- 
sion, insui-rection,  riot,  or  civil  commotion,  or  any  military  or  usurped  power.' 
The  exemptions  here  provided  for  are  expressly  limited  to  losses  within  the  terms 
of  the  general  risk  of  the  policy.  But  if  such  limitation  had  not  been  expressed, 
it  would  have  been  implied.  The  next  clause  is  as  follows  :  '  Nor  when  the  loss 
is  occasioned  or  superinduced  by  the  fraud,  dishonesty,  or  criminal  conduct  of  the 
insured.'  There  is  no  pretext  for  holding  that  the  loss  here  contemplated  is  other 
than  loss  by  fire,  although  no  such  qualification  is  expressed.  Then  follows  the 
clause  in  question,  which,  to  all  intents  and  pui-poses,  is  framed  like  the  preced- 
ing one  :  •  Nor  to  any  loss  or  damage  occasioned  by,  or  resulting  from,  any  explo- 
sion whatever,  whether  of  steam,  gunpowder,  camphene,  coal  oil,  gas,  nitroglyc- 
erine, or  any  explosive  article  or  substance,  unless  expressly  insured  against  and 
special  premium  paid  therefor.'  Unless  there  is  something  in  the  subject-matter 
of  this  oiause  that  indicates  that  the  words  '  by  fire'  were  omitted,  for  the  pur- 
pose of  showing  a  design  to  adhere  to,  and  continue  the  general  risk  in  case  an 
explosion  should  result  in  a  fire,  we  think  that  they,  or  their  equivalent,  should 
be  supplied  by  implication  or  construction.  Is  such  purpose  indicated  by  any 
fair  use  of  the  terms  employed  ?  That  a  loss,  other  than  by  combustion,  resulting 
from  an  explosion,  when  the  explosion  itself  is  caused  by  a  destructive  fire  already 
in  progress,  comes  within  the  general  I'isk  of  a  policy  against  fire  only,  is  a  doc- 
trine not  only  reasonable  in  itself,  but  is  sustained  by  authority.  Waters  v.  La. 
Mer.  Ins.  Co.,  11  Pet.  225;  Scripture  v.  Low.  Mut.  Fire  Ins.  Co.,  10  Gush.  357 ; 
Millaudon  v.  N.  0.  Ins.  Co.,  4  La.  Ann.  15.  And  it  is  quite  clear  that  a  loss  by 
fire,  which  is  occasioned  by  an  explosion,  is  within  the  like  risk.  Now,  the  express 
terms  of  tins  clause  are,  '  any  loss  or  damage  occasioned  by,  or  resulting  from, 
any  explosion  whatever.'  These  terms  are  certainly  comprehensive  enough  to 
include  both  descriptions  of  loss— whether  loss  by  the  explosive  force,  or  loss  by 
superinduced  combustion.  And  that  such  is  their  legal  effect  has  been  directly 
decided  in  the  case  of  Stanleij  v.  Western  Lis.  Co.,  Law  Rep.  1868 ;  3  Excheq.  71. 
It  is  not  necessary  at  this  time  to  either  approve  or  disappi'ove,  to  the  whole 
extent,  the  doctrine  in  Stanley's  case,  as  in  this  case  no  damage  was  sustained 
from  the  explosion  without  the  intervention  of  a  fire,  nor,  indeed,  was  the  explo- 
sion caused  by  a  fire  within  the  meaning  of  the  policy.  But  we  can  find  no  good 
reason  for  doubting  that  loss  and  damage  by  fia-e,  i-esulting  from  an  explosion,  was 
intended  to  be  exempted  by  this  condition  from  the  general  risk  of  the  policy,  and 
are  of  opinion,  therefore,  that  this  clause  properly  construed  should  read,  '  nor 
any  loss  or  damage  by  fire  occasioned  by,  or  resulting  from,  any  explosion  what- 
ever.' 

"  4.  It  is  claimed  by  defendants  in  error,  that  the  peril  by  which  the  property 
insured  was  destroyed,  was  within  the  exception  to  the  seventh  condition ;  that 
is,  it  was  '  expressly  insured  against,  and  special  premium  paid  therefor ;'  or,  in 
other  words,  was  excepted  out  of  the  exception.  The  reasoning  by  which  this 
proposition  is  sought  to  be  maintained  is  thus  stated  :  '  The  body  of  the  policy 
covered  loss  by  tire  on  liquors,  etc.,  with  the  privilege  of  rectifying  and  manu- 
facturing fine  spirits  by  steam  not  generated  in  the   building.     The  prope^'ty 
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the  United  States  Supreme  Court,'  the  plaintiff  held  a  policy  upon  a 
quantity  of  cotton  stored  in  a  warehouse.  The  policy  contained  a 
stipulation,  among  other  things  exempting  the  insurer  from  "  any  loss 
or  damage  that  may  happen  by  means  of  any  *  *  *  explosion 
*  *  *."  An  explosion  occurred  in  a  warehouse  directly  across  the 
street,  some  fifty  feet  distant,  which  threw  down  the  walls  of  the 

insured  was  wMsky,  as  well  in  the  process  of  rectification  and  manufacture  as 
manufactured — whisky  in  the  still;  as  well  as  spirits  in  the  barrel — the  whisky 
vapor  itself,  while  passing  through  the  columns  to  the  cooler,  or  wherever  else  it 
might  make  its  way.     If  it  was  in  this  form  an  explosive  substance  or  article,  such 
as  is  intended  by  the  language  of  the  condition,  or  if,  in  the  process  of  manufac- 
ture allowed  by  the  policy,  it  was  likely  to  become  such  by  escape  and  mingling 
with  the  air  in  the  building,  then  the  insurance  was  upon  it,  as  an  agent  known 
to  be  explosive  under  certain  circumstances  likely  to  happen,   and  with  the 
express  assent  of  the  company  to  the  carrying  on  of  that  process,  in  the  course 
of  which  its  explosive  nature  would  naturally  and  probably  be  developed.'    The 
principle  sought,  by  this  argument,  to  be  applied,  is  announced  in  Harper  v.  New 
Yvrk  City  Ins.  Co.,  22  N.  Y.  441 ;  Fitton  v.  Accidental  Death  Ins.  Co.,  17  Com. 
Bench  N.  S.  112.     In  the  case  of  Han-per  v.  N.  York  City  his.  Co.,  the  condition 
exempted  the  company  from  liability  for  loss  occasioned  by  camphene.     The  fire 
was  occasioned  by  a  workman's  throwing  a  lighted  match  into  a  pan  upon  the 
floor  containing  camphene.     The  i-isk  was  upon  a  printing  stock,  privileged  for  a 
pidntino-  office,  camphene  not  being  expressly  enumerated.     But  it  was  shown 
that  that  article  was  a  usual  part  of   such  a  stock,  and  its  use  was  therefore 
authoi-ized.     For  this  reason  alone,  because  it  was  impliedly  insured,  it  was  held 
that  the  exception  did  not  apply.      The   following  extract  from  the  opinion 
expresses  its  doctrine  :  '  A  policy  can  be  so  framed  as  to  allow  the  presence  of 
a  dangerous  article,  and  even  so  as  to  insui-e  its  value,  while,  at  the  same  time, 
it  might  exempt  the  insurer  from  loss  if  occasioned  by  the  presence  or  use  of  the 
article.     But  I  think  it  would  need  very  great  precision  of  language  to  express 
such  an  intention.     "When  camphene  or  any  hazardous  fluid  is  insured,  and  its 
use  is  plainly  admitted,  the  dangei-s  arising  from  that  source  are  so  obviously 
within  the  risk  undertaken,  that  effect  should  be  given  to  the  policy  accordingly, 
unless  a  different  intention  is  very  plainly  declared.'     In  answer  to  this  claim, 
we  say :  1.  That  the  spirit  vapor,  having  escaped  from  its  confinement  and  passed 
into  the  still-room,  where  it  became  mixed  with  atmosphere  so  as  to  form  an 
explosive  substance,  under  circumstances  that  precluded  all  possibility  of  reclaim- 
inff  and  utilizing  it,  was  no  longer  a  part  of  the  stock  of  merchandise  insured, 
and  was  not  under  the  protection  of  the  policy.     2.  If,  from  the  nature  of  the 
Dronerty  insured,  the  parties,  at  the  time  the  risk  was  taken,  might  reasonably 
have  anticipated  the  peril  by  which  it  was  afterward  destroyed,  it  is  reasonable  to 
suDDOse  that  such  peril  was  in  contemplation  at  the  time,  and  that  they  contracted 
in  reference  to  it.     Hence,  if  the  general  risk  of  the  policy  was  expressed  m 
terms  broad  enough  to  include  the  peril,  it  must  be  presumed  that  they  intended 
to  do  so  •  and,  on  the  other  hand,  if  an  exception  to  the  nsk  was  made  m  terms 
which  fairiv  and  plainly  took  such  particular  peril  out  of  the  general  risk,  it 
must  be  presumed  that  they  intended  to  exempt  such  particular  penl  from  the 
risk      Aeain,  if  it  be  claimed  that  there  was  an  exception  to  such  exemption, 
whe'rebv  the  particular  peril  was  saved  from  the  exemption  and  left  under  the 
General  i-isk.  It  is  reasonable  that  the  terms  of  exception  should  be  at  least  as 
Scit  as  the  tei-ms  of  exemption.    How  is  it  in  this  case  ?    The  risk  was  agamst 
^11  loss  bv  fire      The  exception  from  the  risk  was  '  any  loss  or  damage  occasioned 
bv  an  explosion  of  steam,  gunpowder,'  etc.     The  exception  to  this  exemption  was 
'unless  expressly  insured  against,  and  special  premium  paid _ therefor.      There- 
fore it  only  remains  to  be  said,  that  no  loss  or  damage  occasioned  by  an  explo- 
sion of  anvof  these  substances  named  was  expressly  insured  against,  nor  waa 
any  special  premium  paid  for  any  such  special  nsk." 
^Inawance  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44. 
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warehouse  in  which  the  explosion  occurred,  and  scattered  the  cotton 
and  other  combustible  materials  in  the  street,  and  an  extensive  con- 
flagration ensued,  in  which  the  plaintiffs  warehouse  was  consumed. 
The  fire  was  not  communicated  directly  to  it  from  the  building  in  which 
the  explosion  occurred,  but  from  another  building  fired  by  the  explo- 
sion. The  court  held  that,  if  the  fire  happened  or  took  place  by  means 
of  the  explosion,  the  insurers  were  not  liable ;  and  to  ascertain  that  fact 
it  was  important  to  ascertain  whether  any  near  cause  had  intervened 
between  the  explosion  and  the  fire  that  consumed  the  warehouse,  that  was  of 
itself  sufficient  to  stand  as  the  cause  of  the  misfortune.  The  fact  that 
the  fire  did  not  reach  the  plaintifi^s  warehouse  directly  from  the  build- 
ing fired  by  the  explosion,  or  that  the  wind  carried  the  flames  there, 
supplied  no  near  force  sufiicient  to  stand  as  the  cause  of  the  burning, 
and  the  loss  must  therefore  be  attributed  to  the  explosion  as  the  proxi- 
mate cause.  But  it  is  believed  that  the  doctrine  of  this  case  is  really 
untenable,  and  not  fairly  within  the  spirit  or  intention  of  the  policy 
or  the  parties  thereto.  It  is  evident  that  the  exemption  was  only 
intended  or  expected  to  apply  to  cases  of  an  explosion  in  the  building 
itself,  and  not  to  fires  occurring  by  reason  of  explosions  elsewhere. 
Again,  applying  the  rule  advanced  in  the  case,  a  whole  city  might  be 
consumed,  and  yet  the  insurers  who  had  taken  the  precaution  to  insert 
such  clauses  in  their  policies,  would  escape  liability  in  case  the  fire 
originated  from  an  explosion,  unless  some  extraordinary  cause  intervened 
that,  in  the  language  of  the  court,  "would  stand  for  a  new  cause." 
This  rule  is  very  proper  as  applied  to  the  building  in  which  the  explo- 
sion occurred,  but  to  apply  it  to  other  buildings  consumed  by  reason 
of  the  ignition  of  buildings  standing  apart  therefrom,  is  not  only  con- 
trary to  the  evident  intent  of  the  parties  and  a  fair  construction  of 
the  instrument,  but  is  also  unjust,  unreasonable  and  unwarranted,  and 
is  in  defiance  of  the  rule  that  exemptions  in  a  policy  of  insurance  will 
be  construed  according  to  the  evident  intention  of  the  parties,  and 
most  favorably  for  the  assured.  The  better  doctrine  is  that  exemp- 
tions in  a  policy,  as  well  as  conditions,  will  be  strictly  construed,  and 
will  not  be  operative  to  protect  the  insurer,  unless  the  case  is  brought 
strictly  within  the  letter  of  the  exemption.  This  principle  was  well 
illustrated  by  a  novel  case  which  came  before  the  Connecticut  Supreme 
Court.'  In  that  case,  goods  stored  in  a  town  occupied  by  the  United 
States  forces  during  the  war,  were  insured  against  fire  by  a  policy 
exempting  the  insurers  from  liability  for  damage  by  fire,  arising  by 

'Bacon  v.  The  jlMna  Ins.  Co.,  40  Conn.  57.5. 
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means  of  any  invasion,  insurrection,  riot  or  civil  commotion,  or  of  any- 
military  or  usurped  power.  The  town,  being  attacked  by  a  superior 
force  of  the  enemy,  was  abandoned  by  the  troops,  who,  by  order  of 
their  commanding  officer,  set  fire  to  a  building  containing  military 
stores,  to  prevent  their  falling  into  the  hands  of  the  enemy.  The  fire 
spread  to  the  building  containing  the  insured  goods,  destroying  them. 
The  court  held:  1.  That  the  fire  which  destroyed  the  plaintiffs'  goods 
did  not  happen  or  take  place  by  means  of  the  attack  by  the  rebels  on 
the  city,  nor  by  means  of  invasion  or  insurrection,  riot  or  civil  commo- 
tion, within  the  meaning  of  the  proviso  in  the  policy.  The  attack  by 
the  rebels  furnished  a  motive  to  the  setting  on  fire  of  the  city  hall,  but 
was  not  the  proximate  cause  of  the  fire.  2.  That  the  terms  "  military 
or  usurped  power,"  in  the  proviso,  do  not  include  the  lawful  acts  of 
the  military  authorities  of  the  government,  but  relate  to  organized 
unlawful  forte,  acting  in  hostility  to  the  government  or  in  subversion 
thereof.  A  fire  caused  by  the  lawful  orders  of  the  officer  in  command 
of  the  military  forces  of  the  United  States  would  not,  therefore,  be 
within  the  exception.  3.  That  the  defendants  were  liable  for  the  loss. 
The  court  further  laid  down  the  rule  that  it  is  the  duty  of  an  insurance 
company,  seeking  to  limit  the  operation  of  its  contract  of  insurance  by  special 
pracisos  or  exceptions,  to  make  such  limitations  in  clear  terms,  and  not  leave 
the  insured  in  a  condition  to  be  misled.  The  insured  may  reasonably  be 
held  entitled  to  rely  on  a  construction  favorable  to  himself  where  the  terms 
will  rationally  permit  it. ' 

Destmction  of  buildings  to  arrest  fire. 

Sec.  99.  When  a  fire  is  raging  in  the  vicinity  of  a  building  or  prop- 
erty insured,  its  destruction  by  explosion  or  otherwise,  by  the  muni- 

'  In  Commercial  Ins.  Co.  v.  RobiTison,  64  111.  265,  the  policy  stipulated  against 
liability  for  "damages  hy  fire  caused  by  means  of  an  invasion,  insurrection,  riot, 
civil  commotion,  or  military  or  usurped  power,  nor  from  any  loss  caused  by  the 
explosion  of  gunpowder,  camphene  or  any  explosive  substance,  or  explosion,  of 
any  kind."  Under  this  peculiar  wording  of  the  I'esti'iction  as  to  liability,  inas- 
much as  the  last  clause  of  exemption  did  not  provide  that  the  insui'er  should 
not  be  liable  for  a  ^e  resulting  from  "an  explosion  of  any  kind,"  it  was  held 
that,  as  the  fire  was  not  caused  by  the  explosion  of  gimpowder  or  camphene,  the 
insurers  were  liable.  In  Boatman's  Ins.  Co.  v.  Parker,  23  Ohio  St.  85,  where  the 
policy  stipulated,  "not  liable  for  damages  occasioned  by  the  explosion  of  a  steam 
boiler,  wrrfov  damages  resulting  from  such  explosion,  nor  explosions  cuvsed  by  gun- 
powder, gas  or  other  explosive  svhstances,"  it  was  held  that  the  insurers  were 
liable  for  a  loss  by  fire  occasioned  by  an  emission  of  gas  from  oil  in  the  process 
of  distillation,  which  settled  near  the  floor  and  came  in  contact  with  the  fire  under 
the  stills.  The  fire  extended  into  the  receiving-house,  where  gas  and  oil  were 
ignited  and  the  explosion  occurred,  and  the  ignited  oil  being  thus  spattered  over 
the  works,  they  were  consumed.  But  in  United  States,  etc.,  Ins.  Co.  v.  Foote,  22 
Ohio  St.  340,  a  contrary  doctrine  was  held.     See  statement  of  case,  ante. 
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cipal  authorities,  to  prevent  the  spread  of  the  conflagration,  is  held  to 
be  a  loss  by  fire  within  the  terms  of  a  policy ; '  so  injuries  to  goods  by 

'In  City  Fire  Ins.  Co.  v.  Corlies,  21  Wend.  (N.  Y.)  367,  Bkouson,  J.,  in  passing 
upon  this  question,  said  :  "  The  building;  containing  the  goods  was  destroyed  by 
order  of  the  mayor  of  the  city,  for  the  purpose  of  arresting  the  progress  of  a  con- 
flagration. Are  the  insurers  answerable  for  this  voluntaiy  destruction  of  the 
property?  This  question  has  been  presented  in  a  double  foi'm, — the  one  suppos- 
ing that  the  mayor  acted  with,  and  the  other  that  he  acted  without,  authority. 
1.  Let  us  first  OvSsume  that  the  mayor  acted  illegally.  If  the  fire  haii  been 
kindled  by  an  incendiary,  it  is  not  denied  that  the  insurers  would  be  answerable. 
Why  are  they  not  then  answerable,  if  the  mayor  acted  without  authoi'ity  ?  The 
act,  though  not  done  for  a  wicked  pui'pose,  was  as  illegal  as  though  it  had  been 
the  work  of  a  felon.  The  answer  attempted  is,  that  although  the  mayor  had  no 
authority,  yet  as  he  acted  colore  officii,  this  is  a  case  of  loss  happening  by  means 
of  usurped  power,  which  is  expressly  excepted  by  the  policy.  It  is  impossible 
to  maintain  that  a  mere  excess  of  jurisdiction  by  a  lawful  magistrate  is  the  exer- 
cise of  an  usui'ped  power  within  the  meaning  of  this  contract.  That  is  not  what 
the  insurers  had  in  mind  when  they  made  the  exception.  It  was  an  usurpation 
of  the  power  of  government  against  which  they  intended  to  protect  themselves. 
Such  was  the  interpretation  given  to  the  same  words  in  a  policy  as  early  as  the 
year  1767.  Drinkioater  v.  TJie  London  Assur.  Co.,  2  Wils.  363;  ante,  12.  The 
property  insured  was  destroyed  by  a  mob,  which  arose  on  account  of  the  high 
price  of  provisions ;  and  the  insurers  were  held  liable,  notwithstanding  a  proviso 
in  the  policy  that  they  would  not  answer  for  a  destruction  by  '  usurped  power.' 
Bathcest,  J.,  said  those  words,  according  to  the  true  import  thereof  and  the 
meaning  of  the  parties,  could  only  mean  an  invasion  of  the  kingdom  by  foreign 
enemies,  to  give  laws  and  usurp  the  government,  or  an  internal  ai-med  force  in 
rebellion,  assuming  the  power  of  government,  by  making  laws,  and  punishing  for 
not  obeying  those  laws.  Wilmot,  C.J.,  said,  the  words  meant  invasion  from 
abroad,  or  an  internal  rebellion,  when  armies  are  employed  to  support  it ;  wljen 
the  laws  are  doi-mant  and  silent,  and  firing  of  towns  is  unavoidable.  In  Lang- 
dale  V.  Mason,  2  Marsh.  Ins.  791 ;  ante,  16,  it  was  said  by  Lord  Mansfield,  that 
these  words  were  ambiguous,  but  they  had  been  the  subject  of  judicial  deter- 
mination ;  that  they  must  mean  rebellion  conducted  by  authority — determined 
rebellion,  with  generals  who  could  give  orders.  And  he  added:  'Usurped 
power  takes  in  rebellion,  acting  under  usurped  authority.'  Whatever  doubt 
there  may  have  been  originally  about  the  meaning  of  the  words  'usurped 
power,'  in  a  policy,  their  legal  import  had  been  settled  long  before  this  contract 
was  made  ;  and  we  cannot  assume  that  these  parties  used  the  words  in  any  other 
than  their  legal  sense.  2.  But  the  mayor  acted  under  lawful  authority  ;  there 
was  no  usurpation  of  any  kind.  Whether  he  had  the  concurrence  of  two  alder- 
men as  the  statute  provides,  or  not,  there  can  be  no  doubt  of  his  common-law 
power,  as  the  chief  magistrate  of  the  city,  to  destroy  buildings,  in  a  c^se  of  neces- 
sity,_to  prevent  the  spreading  of  a  fire.  Indeed  the  same  thing  may  be  done  by  any 
magistrate,  or  even  by  a  citizen  without  official  authority.  The  Mayor  ofN.  T.  v. 
Lord,  17  Wend.  285.  If  the  mayor  acted  by  lawful  authority,  it  is  then  said  that 
the  property  was  destroyed  for  the  benefit  of  the  city,  and  that  the  corporation 
(not  the  msurers)  must  bear  the  loss.  This  case  does  not  fall  within  the  statute 
charging  certain  losses  on  the  city,  because  it  does  not  appear  that  the  mavor 
had  'the  consent  and  concurrence  of  any  two  aldermen,'  2  R.  L.  367,  §  81 ;  and 
for  the  further  reason,  that  the  property  would  have  been  consumed  by  fire,  if 
its  destruction  had  not  been  ordered  by  the  magistrate.  The  Mayor  of  If.  Y.  v. 
Lord,  17  Wend.  285.     It  is  said  that  the  coporation  is  liable  at  the  common  law 


for  the  acts  of  the  mayor ;  but  no  authority  was  cited  in  support  of  the  position, 
and  I  am  not  prepared  to  say  that,  in  a  case  like  this,  the  doctrine  can  be  main- 
.^"^.'^•,.  t.  i"<=li"8'tio"  of  my  mind  is  strongly  the  other  way.  But  suppose  the 
city  IS  hable,  I  do  not  see  how  that  fact  can  affect  this  contract.  If  the  insui-ers 
pay  the  loss,  they  may,  perhaps,  have  an  action  against  the  corporation  of  the 
city,  m  the  name  of,  the  assured,  to  recover  back  the  money.  Mason  v.  Sainshury, 
6  Doug.  61 ;  ante,  19.  But  however  that  may  be,  the  fact  that  the  assured  may 
have  a  remedy  against  the  city,  cannot  change  or  qualify  the  undertaking  of  the 
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water  used  in  endeavoring  to  extinguish  a  fire."  So  it  has  been  held 
that  Hn  injury  to  a  building  by  the  fall  upon  it  of  the  wall  of  a  build- 
ing destroyed  by  fire,  although  not  occurring  until  three  days  after 
the  fire,  is  covered  by  a  policy  insuring  against  a  loss  by  fire.' 

Loss  by  theft — proximate  cause. 

Sec.  100.  So  where  goods  are  stolen  from  a  burning  building,  or 
while  they  are  being  removed  therefrom,  the  loss  is  within  the  policy 
if  they  were  stolen  on  account  of  the  fire,'  upon  the  principle  that 

insurers.''  Gordon  v.  RemiTigton,  1  Camp.  133  ;  Waters  v.  Merch.,  etc.,  Ins.  Co.,  11 
Pet.  (U.  S.)  225.  In  Gf-reenwald  v.  The  Ins.  Co.,  3  Phila.  (Penn.)  323,  the  property 
insured,  a  stock  of  mechandise  in  a  frame  store  building,  was  situated  in  the 
town  of  Americus,  Georgia,  in  which  there  are  no  means  of  extinguishing-  a  fii-e 
by  the  use  of  water.  It  appears  that  the  fire  in  question  did  not  originate  on  the 
premises  insured,  but  it  had  reached  them  and  they  were  burning  when  the 
citizens  assembled,  with  the  view  to  extinguish  the  fire  and  prevent  its  spreading 
further,  applied  gunpowder  to  them  and  blew  them  up.  '  Had  this  measure,' 
said  Sharswood,  J.,  '  been  resorted  to  before  the  fire  had  actually  begun  its  woi'k 
of  destruction  on  the  property  insured,  it  might  be  a  question  whether  the  under- 
wi-iters  would  ]ie  liable.'  Hilliers  v.  Alleghany  Mutual  Insurance  Company,  3 
BaiT,  470,  might  be  an  authority  in  this  case.  But  here,  altogether  apart  from 
the  fire  caused  from  the  explosion,  the  proximate  loss  was  a  fire  not  caused  by  an 
explosion.  The  case  is  like  the  destruction  of  goods  by  water  applied  to  extin- 
guish the  flames  which  had  caught  them  or  the  building  in  which  they  are  stored. 
If  left  to  themselves  they  would  have  been  inevitably  destroyed  by  the  fire ;  it 
would  last  as  long  as  it  had  fuel  to  feed  on.  It  is  certainly  very  much  against  the 
true  interests  of  insurei-s  to  raise  objections  founded  on  the  honest  efforts  of  the 
insui-ed  or  others,  to  prevent  the  spread  of  fires,  much  more  to  frame  clauses 
meant  to  make  the  right  of  i-ecovery  depend  upon  what  is  or  is  not  done  by 
strangers  or  othei-s  present  at  the  fire.  Life  indeed  as  well  as  property  is  often 
in  peril,  but  where  it  is  not,  men  might  be  disposed  under  such  circumstances, 
out  of  regard  to  the  insured,  to  stand  still  and  let  property  perish,  rather 
than  impei-il  by  interfering  with  his  claim  for  indemnity  against  the  insurers. 
It  would  be  a  novel  clause  to  introduce  into  a  policy  that  in  case  of  fire,  the  insur- 
ance should  be  void,  if  any  water  were  applied  to  extinguish  it.  Quite  as  novel 
would  it  be  were  it  provided  that  if  there  were  no  water  nothing  else  should  be 
done.  Yet  the  defendants  in  this  case  have  told  us,  that  the  clause,  that  the 
insurei-s  should  not  be  liable  for  an  explosion  by  gunpowder,  was  meant  to  guard 
against  the  very  thing  which  had  been  done.  Had  the  citizens  of  Americus, 
instead  of  resorting  to  gunpowder,  have  succeeded  in  any  other  way  in  separat- 
ing the  building  in  question  from  those  contiguous  to  it,  we  would  probably 
have  been  told  that  it  was  destruction  by  a  mob,  against  which  there  is  a  pro- 
vision in  most  policies,  if  not  in  this.  We  construe  this  clause  differently,  and 
more  for  the  interests  of  the  underwriters  when  we  say,  that  fire  originating 
from  an  explosion  of  gunpowder  was  what  was  meant  to  be  guarded  against, 
and  not  an  honest  effort,  even  if  it  was  injudicious,  on  the  part  of  those  present 
to  stop  the  flames."     Qreenwald  v.  Im.  Co.,  3  Phila.  (Penn.)  323. 

'  Wifherell  v.  Maine  Ins.  Co.  49  Me.  200;  Geisick  v.  Crescent,  etc.,  Im.  Co.,  19 
La  An  297 ;  Hilliers  v.  Alleghany  Ins.  Co.,  3  Penn.  St.  470  ;  Thompson  v.  Mon- 
treal Ins.  Co.,  6  V.  C.  Q.  B.  319  ;  Independent,  etc.,  Ins.  Co.  v.  Agnew,  34  Penn. 
St.  96  ;  Whitehurst  v.  Fayetteville,  etc.,  Im.  Co.,  6  Jones  L.  (N.  C.)  352. 

'Jokmon  v.  West  Scotland  Im.  Co.,  7  C.  C.  (Sc.)  52. 

'Neumark  v.  Liverpool,  etc.,  Im.  Co.,  30  Mo.  160  ;  American  Im.  Co.  v.  Bryan, 
26  "Wend.  (N.  Y.)  563  ;  White  v.  Republic  Ins.  Co.,  57  Me.  91 ;  2  Am.  Rep.  22  ; 
Witherell  v.  Maine  Ins.  Co.,  49  Me.  200 ;  Hillier  v.  Alleghany  Im.  Co.,  3  Penn. 
St  470;  Whitehurst  v.  Fayetteville,  etc.,  Im.  Co.,  6  Jones  (N.  C.)  352;  Tallman 
y.  Home  Im.  Co.,  16  La.  An.  426  ;  Lewis  v.  Springfield  F.  &  M.  Im.  Co.,  10  Gray 
(Mass.)  159 ;  Thompson  v.  Im.  Co.,  6  U.  C.  (Q.  B.)  319. 
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when  goods  are  damaged  ex  necessitate  to  preserve  them,  the  insurer  is 
liable  for  the  damage.'  It  is  immaterial  whether  the  goods  were 
burned  or  stolen,  while  being  removed,  or  after  they  are  removed,  so 
far  as  the  liability  of  the  insurers  is  concerned ;  if  the  existing  cir- 
cumstances are  such  that  their  continuance  in  the  building  would  cre- 
ate a  total  loss,  it  remains  a  total  loss  until  the  property  is  beneficially 
restored  to  the  assured,  and,  if  the  goods  would  have  been  destroyed 
by  the  fire,  if  they  had  not  been  removed,  the  loss  by  theft  or  water  is 
a  natural  consequence  of  the  peril  insured  against.'' 

The  insurer  is  liable  for  a  loss  happening  to  the  property  insured,  from 
the  peril  insured  against,  when  the  peril  covered  by  the  policy  is  the  proxi- 
mate cause  of  the  loss.  He  is  only  relieved  from  liability  when  the 
peril  insured  against  is  the  remote  cause  of  the  loss,  or  the  loss  results 
from  the  fault  of  the  insured,  or  when  from  his  laches  or  fraud  the 
contract  is  avoided.'  When  the  insurance  is  against  loss  by  fire,  the 
insurer  is  liable  for  any  damage  done  to  the  property  by  reason  of  a 
fire,  even  though  the  property  itself  was  not  burned,  or  in  anywise 
injured  by  fire,  if  the  fire  was  the  proximate  cause  of  such  damage,  and  the 
damage  arose  in  consequence  of  efforts  reasonably  made  by  the  assured  or 
others,  in  view  of  the  imminence  of  the  peril,  to  preserve  the  property  from 
conflagration,  which  must  be  judged  of  from  the  peculiar  circumstances 
of  each  case.*     But,  as  it  is  competent  for  the  insurer  to  impose  such 

'  Case  v.  Hartford  F.  Ins.  Co.,  13  lU.  676  ;  Witherell  v.  Maine  Ins.  Co.,  49  Me. 
200  ;  Leiber  v.  Liverpool,  London  &  Globe  Ins.  Co.,  6  Busli  (Tenn.)  639  ;  Ainerican 
Ins.  Co.  V.  Bi-yan,  26  Wend.  (N.  Y.)  563 ;  Tilton  v.  Hamilton  Ins.  Co.,  1  Bos. 
(N.  Y.)  367 ;  Independent  Ins.  Co.  v.  Agn^rw,  ante.  The  mle  in  such  cases  was 
well  illustrated  in  Grordon  v.  Remington,  1  Camp.  123,  where,  upon  the  ship  being 
chased  by  a  pHvateer,  to  prevent  her  capture,  her  guns  were  discharged  down  her 
hatchways  which  set  her  on  fire,  and  the  court  held  it  a  loss  within  the  policy. 
So,  in  City  In.i.  Co.  v.  Corliss,  and  Grreenwald  v.  Itis.  Co.,  ante,  where  the  blow- 
ing up  of  buildings,  toprevent  the  spread  of  a  conflagration  ,was  held  a  loss  within 
the  policy. 

'Tilton  V.  Hamilton  Ins.  Co.,  ante;  Bond/rett  v.  Hentigg,  Holt  (N.  P.)  149; 
Hahn  v.  Corbett,  2  Bing.  205.  In  Independent  Ins.  Co.  v.  Agnew,  34  Penn.  St. 
96,  the  premises  were  discovered  to  be  on  fire,  and  the  goods  were  considerably 
injured  by  water,  and  many  of  them  were  stolen.  It  was  held  that  the  insurers 
were  liable  for  the  goods  stolen. 

'  White  V.  Republic  F.  Ins.  Co.,  57  Me.  91 ;  2  Am.  Rep.  22. 

*In  White  V.  Republic  F.  Ini.  Co.,  ante,i%  appeared  that  on  the  night  of  the  con- 
flagration of  .July  4,  1866,  at  Portland,  the  plaintiff,  apprehensive  that  the  build- 
ing known  as  Ware's  block,  on  the  northerly  side  of  Federal  street,  the  third 
story  of  which  was  occupied  by  him  for  the  manufacture  of  brushes,  would  be 
destroyed  by  fire,  removed  his  stock,  consisting  of  bristles  and  manufactured 
brushes,  and  his  tools  from  the  building.  The  block  was  not  destroyed  or  injured 
by  the  fire  ;  and  the  plaintiff  brought  an  action  to  recover  the  damages  thus  done 
to  his  stock  and  tools,  and  for  the  expense  incurred  in  removing  them.  "  The 
important  and  interesting  question,"  said  Dickenson,  J.,  "is  raised,  whether  the 
plaintiffs  loss  is  covered  by  the  poliay.     In  general,  the  assured  is  entitled  to 
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conditions  as  he  pleases,  he  may,  of  course,  stipulate  against  liability  for 
theft  either  during  or  aftm-  a  fire,  and,  in  such  case,  no  liability  attaches 


indemnity,  unless  the  loss  happens  from  the  qualities  ov  defects  of  the  subject 
insui'ed,  his  own  fault,  or  some  peril  for  which  he  is  answerable.  1  Phillips  on 
Ins.  639.  It  is  argued  by  the  learned  counsel  for  the  defendants,  that  this  is  not 
a  loss  by  fire ;  that  tire  was  not  the  proximate  cause  of  the  damage ;  and  that 
therefore  the  loss  is  not  covered  by  the  policy.  While  it  has  been  held  that  a  loss 
by  lightning  without  combustion  is  not  a  loss  by  tire,  it  has  also  been  held  that 
the  loss  of  a  building  by  being  blown  up  by  gunpowder,  and  demolished  to  stop 
a  conflagration,  is  within  the  terms  of  a  fire  policy.  Bahcock  v.  Montgomery  Co. 
Milt.  Ins.  Co.,  6  Barb.  637  ;  Keniston  v.  Mernmack  Co.  Mut.  Ins.  Co.,  14  N.  H. 
341 ;  City  Ins.  Co.  v.  Corlies,  21  Wend.  367.  Damage  done  to  goods  by  having 
water  thrown  upon  them  in  extinguishing  a  fire,  and  a  loss  of  gowls  by  theft  after 
they  have  been  removed  from  a  tire,  ai-e  covered  by  the  policy.  Hillier  v.  Alle- 
ghany Ins.  Co.,  3  Penn.  470 ;  Witherell  v.  Maine.  Ins.  Co.,  49  Me.  200.  A  bolt 
may  be  loosened,  oi'  a  timber  started,  in  a,  stoi'm,  without  causing  any  loss  until 
the  subsequent  action  of  the  water  or  climate,  or  the  greater  strain  of  a  different 
cargo  has  so  augmented  the  injury,  as  to  cause  the  loss  of  the  vessel ;  and  yet 
such  a  loss  is  a  loss  by  the  storm.  StepTwnson  v.  Piscataquis  Ins.  Co.,  54  Me.  76. 
So  if,  after  a  storm  has  subsided,  the  boat  is  lost  by  reason  of  the  disabled  con- 
dition of  the  ship,  in  consequence  of  damage  done  during  the  storm,  it  is  a 
loss  by  the  storm.  Potter  v.  Ocean  Ins.  Co.,  3  Sum.  27.  In  these  and  like  cases 
the  direct  proximate  cause  of  the  damage  or  loss  is  not  to  be  found  in  the  fire, 
or  the  storm  but  in  the  water,  the  removal  of  the  goods,  the  action  of  the  climate, 
or  strain  of  the  cargo,  or  the  disabled  state  of  the  ship.  If  courts  were  required 
to  hold  that  no  loss  is  caused  by  a  policy  of  insurance  unless  the  peril  insured 
against  is  directly  operating  upon  the  subject  insui'ed  at  the  time  of  the  ultimate 
catastrophe,  they  would  deny  the  right  to  j'ecover  in  many  cases  where  it  has 
long  been  recognized  by  courts  of  the  highest  authority.  The  legal  maxim,  causa 
proxima  speetatur,  is  by  no  means  of  unusual  application  in  its  sti'ict  technical 
sense.  If  a  loss  from  demolishing  a  building  with  gunpowder  to  stay  the  pro- 
gress of  a  conflagration  comes  within  the  terms  of  a  fire  policy,  ought  not  the 
damage  and  expense  of  removing  such  building  to  be  recoverable,  if  the  object 
in  view  could  be  as  speedily  and  successfully  accomplished?  In  such  cases  is  not 
the  fire,  the  impending  conflagration,  the  existing  operating  cause  alike  of  the 
destmction  of  the  building  or  of  its  removal  from  danger?  Is  tlfll  assured  enti- 
tled to  recover  damages  for  one  of  the  effects  of  the  same  procuring  cause,  and 
not  for  the  other  ?  If  by  reason  of  the  immobility  of  I'eal  estate  and  the  necessity 
of  speedy  action  on  such  occasions,  it  becomes  necessary  to  demolish  a  building, 
at  the  cost  of  the  underwriters,  to  prevent  it  and  other  property  from  being 
destroyed  by  fire,  does  not  the  analogy  of  the  law  require  that  they_  should  also 
be  chargeable  for  the  damage  and  expense  of  saving  personal  property  from 
destruction  by  removing  it  to  a  place  of  safety  1  Is  not  the  producing  cause  of 
both  results  the  same  1  So  if  the  underwriters  are  liable  for  damage  done  to 
goods  by  having  water  thrown  upon  the  building  in  which  they  are  stored,  to 
extinguish  the  tire,  ought  they  not,  also,  to  be  liable  for  damage  done  to  goods,  in 
time  of  imminent  peril,  by  throwing  water  upon  the  building  containing  them  to 
prevent  it  and  them  fi-om  destruction,  though  actual  ignition  has  not  taken  place  ? 
In  both  cases,  technically  speaking,  the  water  and  not  the  fire  is  the  direct  proxi- 
mate cause  of  the  damage.  It  is  neither  the  policy  of  the  law  nor  public  policy 
to  make  it  for  the  interest  of  the  assured,  in  case  of  fire,  to  postpone  the  use  of 
the  means  for  extinguishing  the  tire,  and  the  removal  of  the  goods,  until  the 
building  containing  them  is  actually  on  fire.  In  many,  if  not  most,  cases,  such 
delay  would  be  tantamount  to  consigning  both  goods  and  buiWing  to  destruction. 
Would  the  interest  of  insurance  companies  or  the  public  moi-als  be  subserved  by 
the  establishment  of  such  a  policy  1 

"  The  question  presented  is  one  of  considerable  difficulty,  and  one  upon  which 
the  authorities  are  at  variance.  While  the  supreme  court  of  Illinois,  in  a  case 
like  the  one  at  bar,  have  held  that  the  underwriters  arc  liable  for  the  damage  to 
the  goods  and  the  expense  of  removing  them,  the  court  in  Pennsylvania  have 
denied  them  liability.     Case  v.  Hartford  Ins.  Co.,  13  111.  676  ;  Hillier  v.  Alleghany 
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for  goods  stolen."     The  general  rule  embraces  all  losses  by  an  injury  to 
the  goods  by  water,  while  endeavoring  to  extinguish  a  fire ;°  by  theft 

Ins.  Co.,  3  Penn.  470.  We  think  the  liability  of  the  underwriters,  in  these  and 
similar  cases,  depends  very  much  upon  the  imminence  of  the  peril,  and  the  rea- 
sonableness of  the  means  used  to  effect  the  removal.  The  necessity  for  removal 
is  analogous  to  the  necessity  that  justifies  the  sale  of  a  disabled  vessel,  by  the 
water.  It  is  not  to  be  determined  by  the  result  alone,  but  by  all  the  circum- 
stances existing  at  the  time  of  the  fire.  The  necessity  for  removal  need  not  be 
actual,  that  is,  the  building;  may  not  have  been  actually  burned,  since  this  may 
have  been  prevented  by  a  change  in  the  direction  or  force  of  the  wind,  the  more 
skillful  or  efficient  management  of  the  fii-e-engines,  or  the  sudden  happening  of  a 
shower,  or  a  like  unforeseen  event.  But  the  imminence  of  the  peril  must  be 
apparent,  and  such  as  would  prompt  a  prudent  uninsured  person  to  remove  the 
goods ;  it  must  be  such  as  to  inspire  a  conviction  that  to  refrain  from  removing 
the  goods  would  be  the  violation  of  a  manifest  moral  duty ;  the  damage  and 
expense  of  removal,  too,  must  be  such  as  might  reasonably  be  incurred  under  the 
cii-cumstances  of  the  occasion.  Angel  on  Fire  Ins.  §  117.  When  such  a  case 
exists,  we  think  it  the  better  opinion  to  hold  that  the  underwriters  are  chargeable 
for  the  damage  and  expense  of  removing  the  goods,  as  this  result  seems  most  in 
accordance  with  reason,  the  analogies  of  the  law,  and  public  policy.  Such,  also, 
is  the  conclusion  of  Mr.  Phillips,  the  learned  commentator  on  the  law  of  insur- 
ance. "  It  seems,"  he  says,  "  to  be  the  better  doctrine,  and  the  one  most  closely 
analogous  to  the  jurisprudence  on  the  subject  of  insurance  generally,  that  the 
underwriters  are  liable  for  such  damage  and  expense,  reasonably  and  expedi- 
ently incurred,  as  being  directly  occasioned  by  the  peril  insured  against."  1 
Phillips'  Ins.  645,  646.  The  docti-ine  we  maintain  on  this  subject  is  applicable  to 
a  large  class  of  cases,  recognized  by  the  law  of  insurance,  and  is  found  in  that 
well-established  principal  of  the  law  of  insurance,  that  insurance  against,  or  an 
exception  of  a  peril,  besides  the  consequences  immediately  following  it,  may 
include,  also,  a  loss  or  expense  arising  on  account  of  it,  although  what  is  insured 
against,  or  excepted,  does  not  actually  occur,  provided  the  peril  insured  against, 
or  excepted,  does  not  actually  occur,  provided  the  peril  insured  against,  or  ex- 
cepted, is  the  efficient  acting  or  imminent  cause  or  occasion  of  the  loss  or  expense. 
1  Phillips'  Ins.  §  1131.  The  proximity  of  the  fire  to  the  building  occupied  by  the 
plaintiff,  its  rapid  progress,  terrible  intensity  and  feai'ful  ravages,  leave  no  reason 
to  doubt  but  the  goods  were  removed  through  a  reasonable  apprehension  that 
they  would  b^Pestroyed  by  fire  if  suffered  to  remain.  Their  situation,  too,  in  the 
third  story,  I'equiring  earlier  attention,  rendered  their  condition  more  hazardous 
than  if  they  had  been  on  the  first  floor.  A  prudent  uninsured  person  could 
scarcely  have  omitted  the  precaution  taken  by  the  plaintiff.  In  removing  the 
goods,  the  plaintiff  was  bound  to  exercise  that  reasonable  degree  of  care  which 
was  suited  to  the  circumstances  of  the  occasion  :  and,  when  we  consider  the  situ- 
ation of  the'  goods,  the  imminence  of  the  peril,  and  the  terror  and  consternation 
naturally  excited  by  the  pi'ogress  and  fui-y  of  the  conflagration,  we  are  not  pre- 
pared to  say  that  he  did  not  exercise  such  care."  Brady  v.  N.  W.  Ins.  Co.,  11 
Mich.  425  ;  Ca.se  v.  Hartford  Ins.  Co.,  13  111.  676. 

In  Hillier  v.  Alleghany  Ins.  Co.,  ante,  it  was  held  that  the  company  was  not 
liable  for  damage  resulting  from  a  removal  where  there  was  reasonable  ground 
of  dangei',  and  the  fire  was  then  raging  in  the  same  block  with  that  from  which 
the  goods  were  removed.  But  the  doctrine  of  this  case,  it  is  believed,  does  not 
express  the  true  rule  in  such  cases,  and  the  question  is  made  to  depend  upon  the 
circumstance  whether  the  goods  were  removed  ex  necessitate  to  prevent  them 
from  being  destroyed,  and  there  was  reasonable  ground  to  apprehend  such 
danger.  A  loss  by  theft,  breakage,  or  other  cause,  is  recoverable.  Witherell  v. 
Maine  Ins.  Co.,  ante;  Casey.  Hartford,  etc.,  Ins.  Co.,  ante.  In  Tilton\.  Hamil- 
ton F.  Ins.  Co.,  ante,  it  appeared  that  the  value  of  the  goods  saved  amounted  to 

'  Webb  V.  Protection  Ins.  Co.,  14  Mo.  3  ;  Fernandez  v.  Merchants',  etc.,  Ins.  Co., 
17  La.  An.  131 ;  Liverpool,  Lon.  &  Globe  Ins.  Co.  v.  Creighton,  51  Ga.  95 ;  Leiber 
V.  L.,  L.  &  a.  Ins.  Co.,  6  Bush.  (Ky.)  639. 

'  Witherell  v.  Maitie  Ins.  Co.,  49  Me.  200  ;  Hillier  v.  AUeghany  Ins.  Co.,  3  Penn. 

St.  470. 
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during  the  progress  of  the  fire  while  the  goods  are  being,  or  even  after 
they  are  removed;'  by  the  blowing  up  of  the  building,  to  stay  the 
progress  of  a  conflagration,"  or  from  any  cause  which  is  traceable 
directly  to  an  accidental  fire,  as  injuries  from  smoke  or  cinders,'  the 
fall  of  burning  buildings,  or  of  the  walls  of  buildings  destroyed  by 
fire.''  In  every  case,  of  course  the  liability  of  the  insurer  is  to  be 
determined  by  the  contract  itself,  and  the  circumstances  of  the  case, 
and  it  is  a  question  of  fact  for  the  jury,  whether  the  damage  is  the 
proximate  result  of  the  peril  insured  against.' 

The  proximate  cause  of  the  loss  determines  the  liability  of  the 
insurer,  in  cases  where  exceptions  to  its  liability  are  made.  Thus, 
where  a  canal  boat  was  insured  by  policy  exempting  the  insurers  from 
liability  if  the  boat  should  be  "  prevented  or  detained  by  ice  "  from 
finishing  her  trip.  In  a  storm  the  boat  was  broken  away  from  the 
tug  which  was  towing  her,  and  stranded.  Ice  formed  round  her 
during  the  night,  and  she  remained  frozen  in  for  some  days,  until  a 

^9,488.66.  "When  the  store  was  closed  the  evening  previous,  the  value  of  the 
stock  amounted  to  $12,948.01.  The  fire  was  discovered  about  midnight,  and 
before  it  reached  the  stock  in  question  it  was  removed  across  the  street,  piled  up 
on  the  sidewalk  by  pei-sons  acting  in  behalf  of  insurance  companies  generally, 
who  were  stationed  in  charge  of  them ;  was  subsequently  removed  to  another 
building  one  hundred  feet  distant,  locked  up,  and  the  key  retained  by  one  of  the 
insurance  agents  until  it  was  delivered  the  following  day  to  the  insured.  Seve- 
ral hundred  pei-sons  assisted  in  removing  the  goods,  and  there  was  a  great  deal 
of  confusion,  and  much  opportunity  for  some  of  the  goods  to  have  been  stolen. 
It  was  held,  it  was  immaterial  whether  the  goods  were  burned,  or  abstracted,  or 
stolen  while  they  were  being  removed  out  of  the  reach  of  the  fire,  for  where 
existing  circumstances,  by  their  continuance,  would  create  a  total  loss,  the  loss 
continues  total,  although  those  circumstances  may  have  wholly  changed,  if  the 
property  is  not  beneficially  restored  to  the  insured;  that  if  the  goods  were 
removed  from  a  building  actually  on  fire,  and  they  would  have  been  destroyed 
by  that  fire  had  they  remained  in  it,  the  loss  was  a  natural  consequence  of  the 
peril  insured  against.  Case  v.  Hartford  Ins.  Co.,  13  lU.  676  ;  Angell  on  Fire 
Insurance,  sec.  17. 

'  Hillier  v.  Alleghany  Ins.  Co.,  ante;  Wifherell  v.  Maine  Ins.  Co.,  ante;  White 
V.  RepvMic  Ins.  Co.,  ante. 

'  Qreenwald  v.  Itis.  Co.  ante;  City  Fire  Ins.  Co.  v.  Corlies,  ante. 

"  Geisick  v.  Crescent  Mut.  Ins.  Co.,  19  La.  An.  297 ;  Thompson  v.  Montreal  Ins- 
Co.,  6  U.  C.  (Q.  B.)  319. 

*  Johnson  v.  West  of  Scotland  Ins.  Co.  7  Ct.  of  Sessions  Cases  (8c.)  52. 

•  Webb  V.  Rome,  etc.,  R.  R  Co.,  49  N.  Y.  420;  Kellogg  y.  Chicago,  etc.,  R.  R. 
Co.,  26  Wis.  224 ;  Penn'a  R.  R.  Co.  v.  Hope,  80  Penn.  St.  393 ;  Lent  v.  R.  R.  Co., 
49  111.  349 ;  Biggins  v.  Bemey,  107  Mass.  494.  In  Ryan  v.  N.  Y.  C.  R.  R.  Co.,  35 
N.  Y.  210,  and  in  Kerr  v.  Penn'a  R.  R.  Co.,  62  Penn.  St.  353,  a  contrary  doctrine 
was  held,  but  the  doctrine  of  those  cases  has  been  repudiated  by  the  courts  of 
those  States  in  later  cases.  "The  question  always  is,"  said  Mi-.  Justice  Steono 
in  Milwaukee,  etc.,  R.  R.  Co.  v.  Kellogg,  94  U.  S.  475,  "was  thei-e  an  unbroken 
connection  between  the  wrongful  .act  and  the  injury,  a  continuous  operation?  Did 
the  facts  constitute  a  continuous  succession  of  events,  so  linked  together  as  to 
make  a  natural  whole  ;  or  was  there  some  new  and  independent  cause  intervening 
between  the  wrong  and  the  injui-y  V 
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thaw  came,  when  she  was  cast  against  another  boat,  and  lost.  It  was 
held  that  the  storm,  and  not  the  ice,  was  the  proximate  cause  of  the 
loss,  and,  therefore,  that  the  insurers  were  liable.'  So  where  a  policy 
was  issued  exempting  the  insurers  from  liability  from  loss  by  fire 
caused  by  invasion,  riot,  etc.,  or  for  a  loss  caused  by  explosion,  it  was 
held  that  this  did  not  exempt  the  company  from  liability  for  a  fire 
caused  by  explosion.'  "Where  the  terms  of  a  policy  declare  that  the 
company  shall  not  be  liable  for  any  loss  or  damage  "  by  fire,  which 
shall  arise  by  any  explosion,"  an  exception  is  created  to  the  general 
language  of  the  policy,  and  the  company  is  not  liable  for  a  loss  caused 
by  a  fire  arising  from  an  explosion  of  a  steam-engine,  or  from  any 
other  article  which  was  included  among  the  things  covered  by  the 
policy.'  The  proximate  cause  of  the  fire  controls  in  such  cases,  and, 
even  though  an  explosion  results,  it  is  not  necessarily  the  case  that  no 
recovery  can  be  had.  The  question  is,  whether  the  explosion  was  the 
proximate  cause  of  the  fire.  This  principle  was  well  illustrated  in  an 
English  case.*  In  that  case,  by  an  insurance  policy,  plate-glass  in  the 
plaintiff's  shop-front  was  insured  against  damage  "originating  from 
any  cause  whatsoever,  except  fire,  breakage  during  removal,  altera- 
tion, or  repair  of  the  premises,''  none  of  the  glass  being  "  horizontally 
placed  or  movable."  A  fire  broke  out  on  premises  adjoining  the  plain- 
tiff's, and  slightly  damaged  the  rear  of  his  shop,  but  did  not  approach 
the  part  where  the  glass  was.  While  the  plaintiff  was  removing  his 
stock  to  a  place  of  safety,  a  mob,  attracted  by  the  fire,  broke  the 

'■Brovm  v.  St.  Nicholas  Ins.  Co.,  61  N.  T.  332. 

"  Commercial  Iris.  Co.  v.  Rohiiison,  64  111.  265. 

'St.  John  V.  American,  etc.,  Ins.  Co.,  11  N.  T.  516  ;  Hayward  v.  LoTidon,  etc.,  Ins. 
Co.,1  Bos.  (N.  Y.)  385  ;  1  Duei-  (N.  Y.)  371 ;  Harper  v  N.  T.  City  Ins.  Co.,  1  Bos. 
(N.Y.)  520,  affirmed  22  N.Y.  441.  But  a  contrary  doctj-ine  was  held  in  Boatman's 
F.  <&  M.  Ins.  Co.  V.  Parker,  23  Ohio  St.  85,  in  which  property  was  insured  against 
fii'e  by  a  policy  exempting  the  insurers  fi-om  liability  "  for  damages  occasioned 
by  the  explosion  of  a  steam-boiler,  or  for  damages  by  fire  resulting  from  such 
explosion,  or  explosions  caused  by  gunpowder,  gas,  or  other  explosive  substances," 
and  it  was  held  that  the  insurers  were  liable  for  damage  by  fire  resulting  from 
an  explosion  of  gas.  In  Insii/rance  Co.  v.  Tweed,  7  Wall.  (U.  S.)  44,  cotton  in 
building  A.  was  insured  against  fire;  fire  happening  "by  means  of  any  invasion, 
riot,  explosion,  or  hurricane,"  being  excepted.  An  explosion  occurred  in  build- 
ing B.,  across  the  street,  which  threw  down  the  walls  of  building  A.,  and  pro- 
duced an  extensive  fire  in  which  building  A.  was  destroyed.  The  fire  was  not 
communicated  directly  from  building  B.  to  building  A.,  but  it  was  communicated 
first  to  a  third  building,  C,  and  from  thence  to  building  A.  The  wind  was  blow- 
ing in  a  direction  to  favor  the  fire  spreading  from  building  C.  to  building  A. 
Held,  that  the  explosion  was  the  proximate  cause  of  the  fire  which  destroyed  the 
cotton,  and  that  the  insui-ers  were  not  liable.  Evans  v.  Columbian  Ins.  Co.,  44 
N.  Y.  146;  McAllister  v.  Ins.  Co.,  17  Mo.  306 ;  StanUy  v.  Western  Ins.  Co.,  L.  R. 
3  Ex.  71 ;  Strang  v.  Sun  Mut.  Ins.  Co.,  31  N.  Y.  103. 

'Marsden  v   aty,  etc.,  Ins.  Co.,  L.  R.  1  C.  P.  232. 
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■window  for  the  purposes  of  plunder.  It  was  held  tliat  the  proximate 
cause  of  the  damage  was  the  lawless  act  of  the  mob,  and  that  the 
damage  was  not  within  the  exception. 

Negligence  of  assured  producing  loss,  effect  of. 

Sec.  101.  Mere  negligence  on  the  part  of  the  assured  or  of  his  ser- 
vants or  agents,  will  not  defeat  a  recovery  for  a  loss  happening  as  a 
consequence  thereof.  In  order  to  have  that  effect,  his  negligence  must 
amount  to  recklessness  or  willful  misconduct,'  or,  as  it  is  sometimes 
expressed,  "  such  as  evinces  a  corrupt  design.'-'  There  must  be  mala 
fides,  and  while  gross  negligence  may  be  evidence  thereof,  it  does  not 
necessarily  of  itself  amount  to  fraud  or  bad  faith.  "  Gross  negligence," 
says  Lord  Kenton,  C.J.,'  "  may  be  evidence  of  mala  fides,  but  is  not 
the  same  thing.  We  have  shaken  off  the  last  remnant  of  the  contrary 
doctrine."    It  must  be  such  conduct  as  evinces  fraud,  or  design.* 

But  in  Pennsylvania  it  has  been  held  that  where  the  act  of  the 
assured  is  reckless,  although  not  willful,  it  is  such  as  excuses  the  insur- 


^Johnxonv.  Berkshire M.  F.  Ins.  Co.,  4  Allen  (Mass.),  388  ;  Chandlei- v.  Worcester, 
etc.,  F.  Ins.  Co.,  3  Cush.  (Mass.)  328  ;  Williams  v.  N.  E.  Miit.  F.  Ins.  Co.,  31  Me. 
219  ;  Huckins  v.  Itis.  Co.,  31  N.  H.  238  ;  Waters  v.  Merchant's,  etc..  Ins.  Co.,  11 
Pet.  (U.  S.)  213;  Sherwood^.  General Mut.  Ins.  Co.,  14  How.  (U.  S.)  351 ;  Bmkv. 
Eoyal  Exchange  Ins.  Co.,  2  B.  &  Aid.  73  ;  8haw  v.  Rohherds,  6  Ad.  &  El.  75  ;  Dixon 
V.  Sadlei;  5  M.  &  W.  405 ;  Gove  v.  Farmers'  Ins.  Co.,  48  N.  H.  41 ;  2  Am.  Eep. 
168 ;  Young  v.  Washington,  etc.,  Ins.  Co.,  14  Bai-b.  (N.  Y.)  545 ;  Gates  v.  Madi- 
son-, etc.,  in.i.  Co.,  ante;  Daniels  v.  Hud.  H.  Ins.  Co.,  12  Cush.  (Mass.)  416  ; 
Waters  v.  Merchants',  etc.,  Ins.  Co.,  11  Pet.  (U.  S.)  213;  Campbell  v.  Monmouth 
his.  Co.,  59  Me.  430 ;  St.  Louis  Ins-  Co.  v.  Glasgow,  8  Mo.  713  ;  Kane  v.  Hibernia 
Ins.  Co.,  38  N.  J.  441 ;  20  Am.  Rep.  409  ;  Catlin  v.  Springfield  F.  &  M.  Ins.  Co., 
1  Sum.  (U.  S.)  434  ;  Columbian  Ins.  Co.  v.  Lavrrem.ce,  10  Pet.  (U.  S.)  507 ;  Sand,- 
ford  V.  Ins.  Co.,  12  Cush.  (Mass.)  541  ;  Maryland  F.  Ins.  Co.  v.  Whitford,  31 
Md.  219  ;  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174.  In  Troy  F.  Ins.  Co.  v. 
CterpCTiier,  4  Wis.  20,  the  policy  stijMilated  that,  "whenever  any  alteration  shall 
be  ma<le  that  increa-ses  the  hazard,  so  as  to  increase  the  premium,  the  policy  shall 
be  void,  unless  an  additional  premium  shall  be  given  according  to  the  rate  of 
exposure,  and  insurers  are  not  liable  for  any  loss  in  consequence  of  repairing, 
finishing  or  building  additions."  A  stove  was  put  in  the  building  for  the  purpose 
of  drying  plastering  that  had  lately  been  put  on,  and  the  insurers  claimed  that 
the  tire  resulted  from  the  negligence  of  the  assured's  servants.  The  court  held, 
however,  that,  unless  the  use  of  the  stove  was  a  breach  of  the  conditions  of  the 
policy  against  increase  of  risk,  the  negligence  of  his  servants,  however  great  in 
degree,  was  no  defense.  See  also  Bu.sk  v.  Moyal  Ex.  Ass.  Co.,  2  B.  &  A.  73 ;  Walker 
v.  Maitland,  5  id.  171.  Proof  of  mere  negligence  is  not  admissibe.  Henderson 
V.  Western  M.  dc  F.  Ins.  Co.,  10  Rob.  (La.)  164.  And  the  same  rule  prevails  in 
reference  to  marine  risks.  Unless  the  negligence  of  the  assured,  or  of  the  master 
and  crew,  is  so  wilfuU  as  to  amount  to  barraty,  the  insurer  is  liable.  Dixon  v. 
Sadler,  5  M.  &  W.  405 ;  Carruthers  v.  Gray,  i  Camp.  142 ;  Busk  v.  Royal  Ex. 
Ass.  Co.,  2  B.  &  A.  73 ;  Redman  v.  Wilson,  14  M.  &  W.  476. 

'Hyndes  v.  Schenectady,  etc.,  Ins.  Co.,  16  Barb.  (N.  Y.)  119. 

'  Good/rnan  v.  Harvey,  4  Ad.  &  El.  876.  If  the  negligence  of  the  assured  was 
not  wilfull  or  so  gross  as  to  amount  to  fraud,  the  insurer  is  liable  for.  Lycoming 
Ins.  Co.  V.  Barringer,  73  111.  230. 

*Cvltmibian  Ins.  Co.  v.  Lawrence,  10  Peters  (U.  S.)  507. 
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ers.  Thus,  when  the  owner  of  a  steamboat,  who  was  also  master,  while 
racing  with  another  boat,  took  a  barrel  of  turpentine,  put  it  in  front  of  the 
furnace  and  used  it  on  the  wood  and  coal  to  increase  the  steam,  an<i  as  a 
consequence  the  boat  was  destroyed ;  although  the  jury  specially  found 
that  the  conduct  of  the  master  was  not  willful,  yet  the  court  held  his 
misconduct  was  such  as  excused  the  insurers.'  In  a  New  York  case ' 
a  fire  was  communicated  to  the  building  covered  by  the  policy,  by  the 
burning  of  a  building  being  erected  by  the  assured  on  an  adjoining 
lot.  The  policy  did  not  prohibit  rebuilding.  The  court  held  that  the 
negligence  or  misconduct  was  not  such  as  to  debar  him  from  a  recovery 
for  the  loss ;  but  seems  to  have  put  the  case  upon  the  ground  that  there 
was  no  evidence  but  that  the  assured  exercised  reasonable  care  to  pre- 
vent the  accident.' 
Imprudence  on  the  part  of  the  assured  does  not  excuse  the  insurer.* 


'  Citizen's  Ins.  Co.  v.  Marsh,  41  Penn.  St.  386 ;  see  also,  Himley  v.  Stewart,  1 
Brev.  (S.  C.)  209  ;  Morel  v.  Mississippi,  etc.,  Ins.  Co.,  4  Bush  (Ky.)  585. 

'Young  v.  Washington  Co.  Mut.  Ins.  Co.,  14  Barb.  (N.  Y.)  545. 

'  Young  v.  Itis.  Co.,  14  Barb.  (N.  Y.)  545 ;  StehUns  v.  G-ldbe  Ins.  Co.,  2  Hall 
(N.  Y.)  632.  But  that  the  question  does  not  depend  upon  such  a  condition,  see 
Champlin  v.  Eailway  Pass.  Ass.  Co.,  6  Lans.  (N.  Y.)  71 ;  Brown  v.  Kings  Co.  F. 
Ins.  Co.,  31  How.  Pr.  (N.  Y.)  508. 

*Sperry  v.  Del.  Ins.  Co.,  2  Wash.  (U.  S.)  C.  C.  243.  In  Johnson  v.  Berkshire 
Mut.  Fire  Ins.  Co.,  i  Allen  (Mass.)  388,  in  the  afternoon  of  a  hot  day  in  a  diy 
season  in  Aug-ust,  during-  the  time  covered  by  the  policy,  the  plaintiff  and  his 
son  were  unloading  hay  from  a  wagon,  and  placing  it  in  a  shed  adjoining  the 
barn,  and  while  so  engaged  were  annoyed  by  bees  whose  nest  was  in  a  hollow 
place  under  the  door,  and  the  plaintiff  finding  that  no  hot  water  could  readily  be 
had,  undertook  to  smoke  them  out  by  thrusting  a  wisp  of  straw  into  their  hole 
and  lighting  it  with  a  match.  A  fresh  breeze  was  blowing  at  the  time  ;  the  build- 
ing was  very  old  and  covei'ed  on  the  outside  with  whitewood  boai-ds.  The  bara 
adjoining  was  full  of  hay,  and  some  hay  was  stored  in  the  loft  of  the  shed.  After 
withdrawing  the  straw,  and  while  attempting  to  extinguish  it,  the  fire  spread 
with  great  rapidity  on  the  outside  of  the  shed,  and  destroyed  the  property.  It 
was  admitted  that  there  was  no  fraudulent  intent.  Upon  this  state  of  facts  it  was 
held  that  the  plaintiff  was  entitled  to  recover.  "  In  the  present  case,"  said  Mek- 
RICK,  J.,  "there  is  nothing  in  the  facts  found  to  show  either  a  fraudulent  intent  or 
any  willfulness  on  the  part  of  the  plaintiff.  In  the  Irish  courts,  the  negligence  or 
carelessness  of  the  assured,  or  his  servants,  is  held  not  to  constitute  a  defense. 
In  England,  IShaw  v.  Mobberds,  ante;  Jameson  v.  Royal  Ins.  Co.,  Tliish  L.  R. 
126  ;  so  also  in  New  Hampshire,  Huckins  v.  People's  Mut.  Fire  Ins.  Co.,  31  N.  H. 
38,  and  in  a  more  recent  case,  Gove  v.  Farmerrs',  etc.,  Ins.  Co.,  48  N.  H.  41 ;  2 
Am.  Rep.  168  ;  in  Missouri,.  Mueller  v.  Putnam  Fire  Ins.  Co.,  45  Mo.  84 ;  in 
North  Carolina,  Whitehurst  v.  Fayetteville,  etc.,  Ins.  Co.,  7  Jones  (N.  C.)  352; 
in  Kansas,  Kansas  Ins.  Co.  v.  Berry,  8  Kan.  159  ;  in  Iowa,  Mickey  v.  Burlington 
Ins.  Co.,  35  Iowa,  174;  in  Ohio,  Sherlock  v.  Crlobe  Ins.  Co.,  1  Cin.  Sup.  Ct.  193; 
Perrin\.  Protection  Ins.  Co.,  11  Ohio  St.  147;  Gferinania  Ins.  Co.  v.  Sherlock,  25 
id.  33;  in  Louisiana,  Henderson  v.  Western  M.  &  B'.  Ins.  Co.,  10  Rob.  164;  in 
Maine,  Williams  v.  N.  E.  Mut.  Fire  Ins.  Co.,  31  Me.  219 ;  in  New  York,  Gates 
V.  Madison  Co.  Ins.  Co.,  .')  N.  Y.  469  ;  Brown  v.  Kings.  Co.  Fire  Ins.  Co.,  31  How. 
Pr.  (N.  Y.)  508 ;  Champlin  v.  Railway  Pas.ienger  Assurance  Co.,  6  Lans.  (N.  Y.) 
71 ;  Ai-ctic  Fire  Ins.  Co.  v.  Austin,  6  T.  &  C.  (N.  Y.)  63  ;  in  Kentucky,  Fireman's 
Ins.  Co.  V.  Powell,  13  B.  Mon.  (Ky.)  311  ;  in  Maryland,  Maryland  Fire  Ins.  Co. 
V.  Whit^ord,  31  Md.  219  ;  in  Wisconsin,  Troy  Fire  Ins.  Co.  v.  Carpenter,  4  Wis. 
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Negligence  tha*  er>;.uses  the  insured  must  be  willful  or  fraudulent," 
must  be  such  as  exhibits  fraud  or  design/  and  mere  negligence  or 
misconduct,  although  gross,  will  not  prevent  a  recovery.'    Thus,  in 


20;  8chn^derj.  Promdent,  etc..  Ins.  Co.,  24  Wis.  28;  and  in  Pennsylvania  the 
doctrine  of  Citwen  s  Ins.  Co.  v.  Marsh,  has  been  vii-tually  repudiated  in  a  later 
case,  r/uenix  Fire  Ins.  Co.  v.  Cochran,  51  Penn.  St.  143. 

^Firemen's  Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311. 
JHeiiderson  v.  Western  M.  &  F.  Ins.  Co.,  10  Rob.  (La.)  164  ;   WilUatns  v.  if.  F. 
Mat.  F.  Ins.  Co.,  31  Me.  219;  Colmnbian  Ins.  Co.  v.  Lawrence,  ante. 

'Muellers  v.  Putnam  Ins.  Co.,  45  Mo.  84;  Fireman's  Im.  Co.  v.  Powell,  13  B. 
Mon.  (Ky.)  311.  A  loss  resulting-  from  the  negligence  of  the  assured  is  not  a  loss 
by  design.  Design  imports  plans,  schemes  -and  intention  carried  into  effect. 
Catlin  V.  Spnngfield  F.  Ins.  Co.,  1  Sum.  (U.  S.)  434.  In  aove  v.  Farmers',  etc., 
Ins.  Co.,  48  N.  H.  41 ;  2  Am.  Rep.  16S,  the  plaintiff's  buildings,  which  were 
insured,  were  intentionally  set  on  fire  by  his  wife  who  was  in,=ane.  The  plaintiff 
left  her  alone,  and  the  defendants  claimed  that  this  wa<j  such  negligence  on  his 
part,  as  excused  them  fi-om  liability.  But  the  court  held  otherwise,  Nbsmith,  J., 
upon  this  question,  remarking :  "The  doctrine  now  appears  to  be  well  settled  by  the 
authorities,  that  a  loss  by  fire  on  land,  occasioned  by  the  mere  fault  and  negligence 
of  the  insured  party,  his  servants  or  agents,  without  fraud  or  design,  is  a  loss 
protected  by  the  policies,  and  as  such  recoverable  from  the  underwriters.  Judge 
Story,  in  Waters  v.  The  Merchants'  Louisville  Ins.  Co.,  11  Pet.  213;  Sherwood  v. 
General  Mutual  Ins.  Co.,  14  How.  351 ;  3  Kent's  Com.  374,  and  notes;  Ruck  v. 
Moyal  Exchange  Co.;  Angell  on  Ins.  §§  124,  125,  and  122 ;  2  Barn.  &  Aid.  73 ; 
Dixon  V.  Sadler,  5  M.  &  W.  405 ;  8  id.  894 ;  Shaio  v.  Roharts,  6  A.  &  E.  75. 
Generally,  negligence  is  not  design.  Catlin  v.  The  Springfield  Fire  Ins.  Co.,  1 
Sum.  434.  The  court  in  the  State  of  New  York,  say  that  before  this  ground  of 
defense  can  be  made  available,  there  must  be  evidence  of  such  a  degree  of  negli- 
gence as  will  evince  a  coiTupt  design.  Hyndes  v.  Schenectady  County  Mut.  Ins. 
Co.,  16  Barb.  119.  There  are  cases  of  gi-oss  neglect  which  are,  in  law,  deemed 
equivalent  to  a  fraudulent  pui-pose  or  design,  founded  on  the  consideration  of 
doing  nothing,  when  the  slightest  care  on  the  part  of  the  insured  would  prevent 
a  great  injury.  Judge  Shaw  supposes  the  case  where  the  insured,  in  his  own 
house,  sees  the  burning  coals  in  the  fire-place  roll  down  on  his  wooden  floor,  and 
does  not  bi-ush  them  up.  This  would  be  nonfeasance,  and  evidence  of  a  culpable 
recklessness  and  indifFerence  to  the  rights  of  othera.  He  also  supposes  the 
insured  premises  to  take  fire,  and  the  flames  beginning  to  kindle  in  a  small 
spot,  which  a  cup  of  water  might  put  out,  and  the  insured  has  the  water  at 
hand  but  neglects  to  put  it  out.  This,  also,  would  be  culpable  negligence, 
manifesting  a  willingness  differing  little  in  character  from  a  fraudulent  and 
criminal  purpose  to  commit  injury  to  others.  Chandler  v.  Worcester  Mut.  Fire 
Ins.  Co.,  3  Cush.  328 ;  31  Me.  219 ;  Huckins  v.  Insurance  Co.,  31  N.  H.  238  ; 
Angell  on  Ins.  §  130.  It  would  be  fair  to  infei-  a  fraudulent  intent  in  the  insured, 
as  would  be  indicated  in  a  forbearance  to  use  all  reasonable  exertions  to  save  his 
property  from  the  i-avages  of  fii'e,  when  ample  preventive  means  and  ability 
are  at  hand.  Evidence  of  this  kind  of  negligence  will  tend  to  discharge  under- 
wiitei-s  and  insui'ers  from  their  liability  in  case  of  loss.  There  are  some  cases 
where  it  has  been  held  that  the  insured  is  entitled  to  indemnity,  though  the 
loss  occur  from  the  gi-oss  cai'elessness  of  his  servant,  the  proximate  cause  being 
only  looked  to,  and  fraud  being  absent.  Gates  v.  Madison  County  Mut.  Fire 
Ins.  Co.,  1  Seld.  469 ;  approved  and  followed  in  Matthews  v.  Howard  Ins.  Co.,  1 
Kern.  9 ;  1  Duer,  371.  Prom  the  aforesaid  cases  we  may  derive  a  knowledge 
of  some  of  the  leading  principles  applicable  to  questions  of  indemnity  by  tire 
insurance  companies,  where  negligence  is  imputed  to  the  insured,  his  agents  or 
sei-vants.  One  remaining  duty  is  to  inquire  how  far  any  of  the  aforesaid  rules 
will  govein  the  case  before  us.  The  defense  suggested  by  the  defendants  is, 
that  the  plaintiff,  the  husband  of  his  insane  wife,  and  part  owner  of  the  property, 
alleged  to  be  insured  by  the  defendants,  left  his  wife  alone  on  the  day  of  the  fire 
for  some  time,  it  does  not  appear  how  long,  and  that  she  intentionally  set  her 
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the  case  last  referred  to,  the  defendant  requested  the  court  to  instruct 
the  jury,  that  "  if  the  fire  originated  from  the  gross  carelessness  or  gross 
■misconduct  of  the  assured,  they  could  not  recover,  but  the  court  refused 
the  instruction,  and  the  refusal  was  sustained  upon  appeal,  the  court 
remarking  that  '  the  word  gross  is  sometimes  treated  as  equivalent  to 
fraud,  and  should  not  be  used  without  properly  explaining  its  import ; 
and  negligence  is  one  of  the  risks  assumed  by  the  insurer.' "  In  a 
Kansas  case,'  the  defendant  requested  the  court  to  charge  the  jury 
"  that  the  defendants  need  not  prove  beyond  a  reasonable  doubt  that 
the  fire  was  intentional  on  the  part  of  the  insured,  and  if  the  jury 
believe  from  the  evidence  that  the  plaintiff  willfully,  negligently  or 
carelessly  allowed  the  property  to  be  destroyed  by  fire,  so  as  to  pro- 
cure the  insurance  thereon,  or  that  any  portion  of  the  stock  was 
removed  before  the  fire,  they  must  find  for  the  defendant."  The  court 
held  that  the  instruction,  as  a  whole,  was  improper,  and,  therefore,  that 
a  refusal  so  to  instruct  the  jury  was.  not  error.  A  fraudulent  purpose, 
a  corrupt  design,  may  be  inferred  from  the  negligence  of  the  assured ;  hut, 

hiisband's  buildings  on  fire.  The  case  finds  the  wife  was  insane  at  the  time  of 
committing-  the  act.  It  appears  to  us,  it  would  be  a  misnomer  of  terms  that  she, 
being  admitted  to  be  in  this  state,  could  so  far  control  her  reasoning  powers  as  to 
be  able  to  plan  or  design  the  act  done  by  her  beforehand,  in  such  a  manner  as  to 
render  herself  responsible  as  a  moral  agent.  The  word  iiisane  implies  unsound- 
ness or  derangement  of  mind  or  intellect,  not  a  mere  temporary  or  slight  delirium 
which  might  be  occasioned  by  fever  or  accident;  and  we  cannot  attach  moral 
accountability  to  a  wrongful  act  admitted  to  be  done  by  an  insane  person.  Then, 
the  question  recurs,  if  the  wife  be  admitted  to  be  insane  when  the  fire  was  set  by 
hei',  was  the  husband  guilty  of  negligence  in  leaving  her  alone  ?  On  this  point, 
the  case  finds  that  she  had  frequently  been  left  alone  two  or  three  hours  at  a  time 
before  this  day.  It  does  not  appear  that  she  had  set  fires  or  destroyed  her  own 
or  others'  pi'operty  on  these  occasions  when  left  alone  ;  or  that  her  husband  or 
friends  had  any  previous  warning  of  any  proclivity  on  her  part  to  commit  ex- 
cesses of  any  kind  by  inflcting  injury  either  upon  person  or  propei'ty.  The  fact 
that  when  before  left  alone  on  other  occasions,  the  wife  had  not  committed  any 
wrong  or  violence,  furnished  an  argument  in  her  favor  as  well  as  her  husband. 
The  husband  cannot  be  held  to  anything  more  than  the  exercise  of  ordinaiy 
care  and  prudence  in  his  conduct  towards  his  wife  and  others  interested  in  her 
welfai-e.  It  is  doubtless  a  safe  general  rule,  as  tested  by  experience,  to  commit 
the  subjects  of  derangement  to  an  assylum,  or  to  skillful  medical  treatment,  at 
an  early  stage  of  their  disease  ;  but,  because  this  courae  is  not  adoped  in  every 
instance,  we  think  the  inference  of  gi'oss  negligence  is  not  to  be  imputed  to  the 
friends  of  such  patients  as  prefer  to  travel  another  path.  The  friends  of  the 
insane  must  be  allowed  some  indulgence  and  discretion,  if  they  prefer  to  watch 
over  the  incipient  stages  of  the  diseased  subject  at  home,  and  to  use  their  efforts 
to  arrest  the  progress  of  the  malady  there.  They  may  not  have  the  pecuniary 
ability  to  support  the  unfortunate  friend  at  an  asylum,  or  away  from  home. 
Such  considerations  must  weigh  materially  in  cases  of  this  kind,  and  will  serve 
to  rebut  the  presumption  of  the  existence  of  that  degree  of  negligence  which  is 
deemed  equivalent  to  a  fraudulent  purpose  or  design  in  him  who  is  the  respon- 
sible keeper  of  insane  persona.  We  cannot  see  in  this  case  evidence  of  the 
existence,  either  of  design  or  of  that  degree  of  negligence  or  carelessness,  which 
will  constitute  a  legal  defense  for  the  defendants." 
^  Kansas  Ins.  Co.  v.  Berry,  8  Kan.  159. 
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in  all  cases,  in  order  to  defeat  a  recovery,  the  negligence  must  he  of  such  a 
cJuxracter  as  to  xoarrant  the  inference.'  Shaw,  C.J,  in  a  Massachusetts 
ease,'  said :  "The  general  rule  unquestionably  is,  in  case  of  insurance 
against  fire,  that  the  carelessness  and  negligence  of  the  agents  and 
servants  of  the  assured,  constitute  no  defense.  Whether  the  same 
rule  will  apply  equally  to  a  case  where  a  loss  has  occurred,  by  means 
■which  the  assured  by  ordinary  care  could  have  prevented,  is  a  different 
question.  Some  of  the  cases  countenance  the  distinction.'  But  it  is  not 
necessary  to  decide  this  question.  The  defendants  offered  to  prove  gross 
misconduct  on  the  part  of  the  assured.  The  question  then  is,  whether  there 
can  be  any  misconduct,  however  gross,  not  amounting  to  a  fraudulent 
intent  to  hurt  the  building,  which  will  deprive  the  assured  of  his  right 
to  recover.  "We  think  there  may  be.  By  an  intent  to  burn  a  building, 
we  understand  a  purpose  manifested  and  followed  hy  some  act  done,  tending 
to  carry  that  act  into  effect,  but  not  including  a  mere  misfeasance.  Sup- 
pose the  assured,  in  his  own  house,  se-es  the  burning  coals  in  the  fire-place  roll 
down  on  the  wooden  floor,  and  does  not  brush  them  up.  This  would  be 
mere  non-feasance.  It  would  not  prove  an  intent  to  burn  the  build- 
ing, but  it  would  show  a  culpable  recklessness  and  indifference  to  the  rights 
of  others.  Suppose  the  premises  insured  should  take  fire,  and  the 
flames  begin  to  kindle  in  a  small  spot,  which  a  cup  of  water  would 
put  out,  and  the  assured  has  the  water  at  hand,  but  neglects  to  put  it 
on.  This  is  mere  non-feasance,  yet  no  one  would  doubt  that  it  is  cul- 
pable negligence,  in  violation  of  the  maxim  sic  uteri  tuo  ut  alienura  non 
IcBdas.  To  what  extent  such  negligence  must  go  in  order  to  amount  to 
gross  misconduct,  it  is  difficult,  by  any  definitive  or  abstract  rule  of 
law,  independently  of  circumstances  to  designate.  The  doctrine  of 
the  civil  law,  that  crassa  negligentia  was,  of  itself,  proof  of  fraud,  or 
equivalent  to  fraudulent  purpose  or  design,  was  no  doubt  founded  in 
the  consideration  that,  although  such  negligence  consists  in  doing 
nothing,  and  is  therefore  a  non-feasance,  yet  the  doing  of  nothing, 
when  the  slightest  care  or  attention  would  prevent  a  great  injury,  manifests 
a  willingness,  differing  little  in  character  from  a  fraudulent  and  criminal 
purpose  to  commit  such  injury.  Whether  the  facts  relied  on  to  show 
gross  negligence  and  gross  misconduct,  of  which  evidence  was  offered, 
would  have  proved  any  of  these  supposed  cases,  or  any  like  case,  we 
have  no  means  of  knowing;  but  as  they  might  have  done  so,  the  court 

'Lord  Kenton,  C.J.,in  Qoodman  v.  Harvey,  4  Ad.  &  El.  876. 
^Chandler  v.  Worcester,  etc.,  Ins.  Co.,  3  Cush.  (Mass.)  328. 
'I/yon  V.  Mills,  5  East.  428  ;  Pipon  v.  Cope,  1  Camp.  434. 
15 
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are  of  opinion  that  the  proof  should  have  been  admitted,  and  proper 
instructions  given  in  reference  to  it."  It  is  true  that  the  court  says 
that  negligence  or  misconduct,  not  amounting  to  an  intent  to  hum  the 
buildinff,  may  be  sufficient  to  excuse  the  insurer,  but  it  will  be  noticed 
that,  while  in  the  cases  used  by  way  of  illustration,  there  was  no  act 
done  by  the  insured  which  originally  caused  the  lire,  yet  he  omitted  to 
do  that  which  good  faith  required  that  he  should  do,  and  which  evinced  an 
intent  on  his  part  to  permit  the  premises  to  burn  when  good  faith  and  com- 
mon honesty  required  that  he  should  have  used  his  lest  effm-ts  to  preoent  the 
loss ;  and  it  is  submitted  that  this  is  such  conduct  as  would  warrant 
the  jury  in  finding  a  fraudulent  purpose  or  design  to  defraud  the 
insurers,  which,  within  the  rule,  would  relieve  them  from  liability. 
No  definite  rule  can  be  given  that  will  afford  a  test  of  liability  or 
exemption  therefrom  on  the  part  of  the  insurer  in  all  cases.  Neces- 
sarily, the  question  in  each  case  is  for  the  jury,  and  while  mere  negli- 
gence on  the  one  hand,  nor  gross  negligence  or  misconduct  on  the 
other,  as  a  matter  of  law,  does  not  excuse  the  insurer  from  liability, 
yet  the  negligence  or  misconduct  of  the  insured  may  he  such  as  to  warrant 
the  jury  in  finding  a  fraudulent  purpose  or  design,  on  the  part  of  the  assured, 
to  defraud  the  insurer,  which  will  operate  to  excuse  the  insurer  from  lia- 
hility ;  hence,  negligence,  on  the  part  of  the  assured,  may  he  shown  as  tending 
to  establish  fraud  or  design  on  his  part,  but  not  as  of  itself,  a  legal  excuse  of 
the  liability  of  the  insurer.^  The  question  is  for  the  jury,  whether  in 
view  of  all  the  facts,  the  negligence  or  misconduct  of  the  assured  was 
such  as  to  evince  a  fraudulent  purpose  or  design.'' 

In  a  New  York  case  ^  it  was  held  that  the  contributory  negligence 
which  excuses  the  defendant  from  liability  for  injury  caused  in  part 
by  his  negligence  must  he  the  personal  act  of  the  party  injured,  otherwise 
as  to  him  all  contributing  thereto  are  joint  wrong-doers.  Accordingly 
where  the  owner  of  corn  shipped  it  by  a  boat  over  which  he  had  no 
control,  and  it  was  lost  in  consequence  of  a  collision  between  such  boat 
and  defendant's  boat,  caused  by  the  defendant's  negligence ;  it  was 
held  that  the  negligence  of  those  in  charge  of  the  boat  carrying  the 
corn  would  not  excuse  the  defendant  from  liability  from  such  loss.  This 
rule  operates  to  protect  the  assured  in  all  instances  where  the  loss 
originates  from  the  carelessness,  gross  misconduct  or  fraudulent  acts 

'Lord  Kenton,  C.J.,  Qond/man  v.  Harvey,  ante;  Chandler  v.  Worcester,  etc., 
Ins.  Co.,  ante ;  Citizen's  Ins.  Co.  v.  Marsh,  ante;  Johnson  v.  Berkshire,  etc.,  Ins. 
Co.,  ante. 

'  See  cases  cited  in  previous  note. 

'Arctic  Mre  Ins.  Co.  v.  Austin,  6  T.  &  C.  (N.  Y.)  63. 
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of  his  servants  or  agents,  without  the  direction  or  assent  of  the  master, 
express  or  implied.'  Of  course,  the  insurer  may  stipulate  agaiiist  loss 
arising  from  the  negligence  of  the  assured  or  his  agents,  or  there  may 
be  express  warranties  or  conditions  in  the  policy  that  will  control  the 
question  of  liability  in  a  given  case;  therefore,  in  determining  the 
question  of  the  insurer's  liability,  or  exemption  in  a  given  case,  the  lan- 
guage of  the  policy  must  be  looked  to.  Thus,  in  a  Canada  case,=  the 
policy  covering  the  cargo  of  a  vessel  contained  a  clause  exempting  the 
company  from  liability  for  "  loss  caused  by  the  negligence  of  the  mas- 
ter or  crew  in  navigating  the  vessel."  The  vessel  was  stranded,  and 
it  was  held  that,  if  the  stranding  was  caused  by  the  negligence  of  the 
master  or  crew  in  navigating  the  vessel,  the  insurer  was  discharged. 
In  all  such  cases  the  question  of  liability  or  exemption  must  turn  upon 
the  question,  whether  the  negligence  of  the  assured  or  his  servants  or 
agents  was  the  proximate  cause  of  the  loss,  for  if  it  was  only  the  remote 
cause,  liability  exists.' 

In  a  Maine  case,*  the  policy  stipulated  against  liability  for  losses 
resulting  from  the  gross  negligence  of  the  assured,  and  the  courts  held 
that,  in  order  to  avoid  liability,  the  insured  must  exercise  such  want 
of  diligence  as  even  careless  men  {dissoluti  honimes)  are  wont  to  exer- 
cise,' thus  adopting  Mr.  May's"  definition  of  the  term. 

Of  course  gross  misconduct,  amounting  to  fraud,'  or  a  willful  burn- 

'Perrin  v.  Protection  Ins.  Co.,  11  Ohio,  147 ;  St.  Louis  Ins.  Co.  v.  Glasgow,  8 
Mo.  173 ;  Phoenix  F.  Ins.  Co.  v.  Cochran,  51  Penn.  St.  143 ;  Qates  v.  Madison  Co. 
Mut.  Ills.  Co.,  ante.  In  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174,  the  plaintiflF's 
wife  set  up  a  bed  over  a  stovepipe-hole.  The  stove  and  pipe  in  the  lower  room 
had  not  been  removed,  and  subsequently,  forgetting-  that  she  had  placed  the  bed 
there,  she  built  a  fire  in  the  stove,  and  the  bed  catching  fire,  the  house  was  con- 
sumed. The  coui't  held  the  insurers  liable.  Cfennania  Ins.  Co.  v.  Sherlock,  25 
Ohio  St.  33 ;  Waters  v.  Merchants',  etc.,  Ins.  Co.,  11  Pet.  (U.  S.)  213 ;  WUUains  v. 
N.  E.  F.  Ins.  Co.,  31  Me.  219 ;  Redman  v.  Wilson,  14  M.  &  W.  476 ;  Buslc  v. 
Royallns.  Co.,  ante;  Sturmv.  Atlantic  Mut.  Ins.  Co.,  2  J.  &  S.  (N.  Y.  Superior  Ct.) 
281 ;  Dixon  v.  Sadler,  5  M.  &  W.  405 ;  Troy  F.  Ins.  Co.  v.  Carpenter.  4  Wis.  20  ; 
Sperry  v.  Bel.  Ins.  Co.,  ante;  Man/land  F.  Ins.  Co.  v.  Whiteford,  31  Md.  219  ; 
Henderson  v.  Western  M.  &  F.  Ins.  Co.,  10  Rob.  (La.)  164. 

'Gfillispie  v.  British,  etc.,  Assurance  Co.,  7  U.  C,  Q.  B.  108 ;  Cain/phell  v.  Mon- 
mtmth,  etc.,  Ins.  Co.,  59  Me.  430.  See  also,  City  of  Worcester  v.  Worcester  Fire 
Ins.  Co.,  9  Gray  (Mass.) 

'Rice  v.  Homer,  12  Mass.  230;  Scripture  v.  Lowell  M.  F.  Ins.  Co.,  10  Cush. 
(Mass.)  356 ;  Hahn  v.  Corbett,  2  Bing.  205 ;  American  Ins.  Co.  v.  Ins.  Co.,  7  Penn. 
St.  233. 

*  Campbell  V.  Mmnumth,  etc.,  Ins.  Co.,  59  Me.  430;  5  Ben.  F.  I.  C.  395. 
"Hein  Elem  Jur.  lib.  3  tit.  14,  sec.  787. 

•  May  on  Ins.  495.  See  also,  Lycoming  Ins.  Co.  v.  Barringer,  73  111.  230,  where 
the  court  say  "gross  negligence  "as  used  in  a  policy  of  insurance,  "  indicates  the 
want  of  that  diligence  which  even  careless  men  are  accustomed  to  exercise." 

'  Citizen.')'  Ins.  Co.  v.  Marsh,  41  Penn.  St.  386 ;  Himley  v.  Stewart,  1  Brev.  (Sc.) 
209 ;  Mcrrel  v.  Miss.  Valley  Ufe  Ins.  Co.,  9  Bush  (Ky.)  535. 
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ing  of  the  premises  by  the  assured,  excuses  the  insurer  from  liability.' 
But  proof  of  negligence,  does  not  establish  design.  In  order  to  estab- 
lish that,  there  must  be  a  purpose  and  intent  to  burn  the  property 
insured."  A  mere  omission  to  exercise  due  care  in  preventing  the 
property  from  being  destroyed,'  does  not  establish  a  fraudulent  pur- 
pose, nor  the  fact  that  he  was  careless,  and  did  not  do  that  which  a 
prudent  person  would  do,'  or  that  he  was  very  careless,'  or  that  the 
loss  resulted  from  the  willful  negligence,  misconduct,  or  fraudulent 
acts  of  his  servants  or  agents."  In  order  to  avoid  liability,  design,  or 
acts  amounting  to  it,  ow  the  part  of  the  assured,  must  be  established.' 

But,  whether  the  proof  must  be  such  as  to  establish  the  fact  beyond 
a  reasonable  doubt,  or  whether  a  mere  preponderance  of  evidence  is 
sufficient,  is  a  question  upon  which  there  is  much  diversity  of  opinion, 
and  much  conflict  of  authority ;  and  in  view  of  this,  an  author  would 
be  arrogating  quite  too  much,  to  attempt  to  lay  down  a  rule  applica- 
ble to  the  question.  There  are  a  multitude  of  very  respectable  author- 
ities holding  the  affirmative  of  the  proposition,'  and  an  equally  respect- 

'  MreiTMn's  Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311. 

'  C'atlin  V.  S'pi'ingfield  F.  &  M.  Ins.  Co.,  ante;  Atlantic  Ins.  Co.  v.  /Sturm,  63 
N.  Y.  77. 
»  West  V.  Held,  2  Hare,  249  ;  &(yoe  v.  Fireman's,  etc.,  Ins.  Co.,  48  N.  H.  41. 
*  Miekey  v.  Burlington  Ins.  Co.,  ante. 

'In  Maryland  Ins.  Co.  v.  WMtford,  31  Md.  219,  the  policy  permitted  the 
assured  "  to  keep  one  barrel  of  benzine  or  tui-pentine  in  tin  cans,  and  one-half 
barrel  of  varnish,  for  use."  Insured  were  not  in  the  habit  of  allowing  barrels 
of  benzine  or  turpentine  to  remain  on  their  premises  for  a  time  longer  than  neces- 
sary to  empty  them.  A  barrel  of  benzine  was  canied  into  the  store,  a  syphou 
inserted  into  the  bunghole,  and  the  process  of  emptying  into  a  tin  can  commenced. 
The  weather  being  moist,  the  liquid  vaporized  rapidly.  A  workman  with  a 
lamp,  searching  for  a  leak,  approached  within  six  feet  of  the  barrel,  an  explosion 
resulted  and  started  the  fire  which  consumed  the  premises.  It  was  held  that  the 
insurers  were  liable  for  the  loss.    See  also,  Scripture  v.  Lowell  Ins.  Co.,  ante. 

'Lowell  V.  Scripture,  ante;  Fireman's  Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311 ; 
Gfates  v.  Maduon  Co.,  etc.,  Ins.  Co.,  ante;  Sperry  v.  Del.  Ins.  Co.,  2  Wash.  (U.  S. 
C.  C.)  243 ;  Phmiix  Fire  Ins.  Co.  v.  Cochran,  51  Penn.  St.  143 ;  &ove  v.  Farmers' 
Ills.  Co.,  ante;  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Mo.  713;  Sherlock  v.  GrUibe  Ins. 
Co.,  1  Cin.  (Ohio)  198.  Thus,  in  Dixon  v.  Sadler,  ante,  the  defendant  plead  that 
the  "  loss  arose  wholly  from  the  wrongful,  negligent  and  improper  conduct  of  the 
master  and  even  by  wilfully,  wrongfully  and  negligently,  etc."  The  court  held 
that  this  was  no  defense. 

''  Catliny.  Springfield  Fire  Ins.  Co.,  ante;  Kane  v.  Hibernia,  etc.,  Ins.  Co.,  38 
N.  J.  441 ;  20  Am.  Rep.  409. 

'  Kane  v.  Hibernia  Ins.  Co.,  38  N.  J.  441 ;  20  Am.  Rep.  409 ;  Chalmers  v. 
ShacJcell,  6  C.  &  P.  475 ;  Thurtell  v.  Beaumont,  1  Bing.  839 ;  Woodbeck  v.  Keller, 
6  Cow.  (N.  Y.)  118;  Hopkine  v.  Smith,  3  Barb.  (N.  Y.)  559 ;  Clark  v.  Dibble,  16 
Wend.  (N.  Y.)  601 ;  SAultz  v.  Pacific  Ins.  Co.,  2  Ins.  L.  J.  495  (Florida) ;  Coulter 
V.  Stuart,  2  Yerg.  (Tenn.)  225;  Steinmanv.  McWilliams,  6  Penn.  St.  170;  Lan- 
ter  V.  McEwen,  8  Blackf.  (Ind.)  495 ;  McConnell  v.  Del.  M.  &  F.  Ins.  Co.,  18  111. 
228;  Butman  v.  Hobbs,  35  Me.  227  ;  Thayer  v.  Boyle,  30  id.  475  ;  Fountain  v 
West,  23  Iowa,  9 ;  Ellis  v.  Lindley,  38  id.  461 ;  Tucker  v.  Call,  45  Ind.  31. 
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able,  and  more  modern  class  of  cases,  holding  that  a  preponderance 
of  evidence  is  sufficient.'  Thus,  it  will  be  seen  that  the  tendency 
of  the  modern  cases,  in  this  country,  is  in  support  of  the  doctrine 
that  the  jury  may  find  the  defense  of  willful  burning,  from  a  prepon- 
derance of  evidence.  Whether  there  is  an  adequate  reason  for  the 
departure  of  the  courts  from  the  former  doctrine,  in  view  of  the  con- 
flict involved,  and  the  fact  that  no  particular  principle,  but  lather  the 
application  of  mere  arbitrary  rules,  is  involved,  is  a  matter  with 
which  an  author  can  hardly  be  expected  to  deal. 

Where  a  policy  of  fire  insurance  is  assigned  as  collateral  to  a  mort- 
gage, with  the  consent  of  the  company,  the  assignee  takes  it  subject  to 
all  the  conditions  thereof,  and  no  recovery  can  be  had,  merely  in  con- 
sequence of  the  equities  of  the  assignee,  if  the  assignor  has  lost  the 
right  to  recover  by  violating  the  terms  of  the  contract ;  and  in  an  action 
by  the  assignor  of  the  policy  for  the  use  of  the  assignee,  evidence  to 
show  that  plaintiflF  set  the  building  on  fire  is  admissible." 

Right  to  recover  back  preiniiiiii.  ^ 

Sec.  102.  Where  a  policy  fails  to  attach,  by  reason  of  an  innocent  mis- 
take of  the  parties,  the  insured  is  entitled  to  a  return  of  the  premium 
paid,'  but  not  if  the  failure  results  from  the  fraud  or  misrepresentation 
of  the  assured.* 

And  it  has  been  held  that  the  assured  is  entitled  to  have  the  pre- 
mium returned,  where  the  failure  of  the  policy  to  attach  arose  from  a 
misrepresentation  without  fraud.'  So  where  the  policy  is  declared 
void  upon  principles  of  public  policy,"  or  for  breach  of  warranty  where 
there  is  no  fraud,'  but  if  the  risk  has  once  attached  and  is  defeated  by 
subsequent  acts  of  the  assured,  the  premium  is  treated  as  earned," 

^ Blaeser  v.  Milwaukee,  etc.,  Itis.  Co.,  37  Wis.  31 ;  19  Am.  Rep.  747;  Ellis  v. 
BuzzeU,  60  Me.  209;  11  Am.  Rep.  204;  Knmoles  v.  Saibner;  51  id.  497;  MotJis- 
child  V.  American,  etc.,  Tns.  Co.,  62  Mo.  356  ;  Matthew.s  v.  Huntly,  9  N.  H.  150 ; 
Gordon  v.  Parmalee,  15  Gray  (Mass.)  413  ;  Kincade  v.  Bradshaw,  3  Hawk  (N.  C  ) 
63  ;  Mwrslmll  v.  MariTie  Ins.  Co.,  43  Mo.  586  ;  Washington  Ins.  Co.  v.  Wilson,  7 
Wis.  169 ;  8chmidt  v.  N.  Y.  Union,  etc.,  Ins.  Co.,  1  Gray  (Mass.)  529 ;  Scott  v. 
Ho7ne  Ins.  Co.,  1  id.  105. 

'The  Illinois,  etc.,  Itis.  Co.  v.  Mz,  53  111.  151 ;  5  Am.  Rep.  38. 

'  Gh-ay  v.  Sims,  3  Wash.  (U.  S.  C.  C.)  276  ;  Penson  v.  Lee,  2  B.  &  P.  330 ;  Wad- 
dington  v.  XJ.  S.  Ins.  Co.,  17  John.  (N.  Y.)  23 ;  Clark  v.  Manufacturers'  Ins.  Co.,  2 
W.  &  M.  (U.  S.)  472.  * 

*Priesmuth  v.  Agawam,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  588. 

'  Faise  v.  Parkinson,  4  Taunt.  640 ;  Hentig  v.  Staniforth,  5  M.  &  S.  122. 

'  Mountr.  Waite,  7  John.  (N.  Y.)  334. 

''Delavigne  v.  U.  S.  Ins.  Co.,  1  John.  Ch.  (N.Y.)  310 ;  Huntig  v.  Staniforth,  ante. 

'  Furtado  v.  Rogers,  3  B.  &  P.  191 ;  Moses  v.  Pratt,  4  Camp.  297. 
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or  if  the  assured  was  guilty  of  fraud  in  procuring  the  policy,'  as  if  the 
assured  fraudulently  conceals  facts  material  to  the  iisk,°  oi-  fraudulently 
misrepresents  the  risk,'  or  if  the  assured  had  no  insurable  interest,' 
the  assured  is  not  entitled  to  a  return  of  any  part  of  the  premium. 
So,  if  there  is  a  total  loss,  although  the  policy  has  a  long  term  to  run, 
the  premium  for  the  entire  term  is  treated  as  earned.  If  a  build- 
ing falls  to  pieces  before  the  term  is  ended,  or  if  from  any  cause  out- 
side of  the  peril  insured  against,  and  over  which  the  assured  has  no 
control  it  ceases  o  exist  as  a  building,  and  there  is  nothing  at  risk, 
or  if  from  any  cause,  vitlwut  the  action  or  fault  of  the  assured,  the  risk 
fails,  the  assured  is  entitled  to  a  return  of  the  unearned  premium. 

When  assignment  policy  creates  a  new  contract. 

Sec.  103.  "When  a  policy  in  a  mutual  company  is  assigned  to  a  mort- 
gagee, with  the  consent  of  the  insurer,  and  a  new  premium  note  is 
given  by  the  mortgagee,  and  he  becomes  liable  for  all  future  assess- 
ments thereon,  and  agrees  that  the  policy  shall  continue  to  be  a  lien 
upon  the  property,  the  policy  becomes  a  new  contract  between  the  insurer 
and  the  mortgagee,  and  the  misconduct  of  the  mortgagor,  or  a  sub- 
sequent breach  of  any  of  the  conditions  of  the  policy,  does  not  defeat 
the  mortgagee's  right  to  recover  thereon  ;  °  and  in  all  cases  where  the 
title  to  property  passes,  and  the  policy  is  assigned  to  the  vendee  with 
the  consent  of  the  insurer,  the  policy  is  treated  as  a  new  contract  with 
the  vendee. 

Indorsement  passes  title  in  proceeds  of  policy. 

Sec.  104.  An  indorsement,  "  pay  the  within  in  case  of  loss  to  A.  B." 
on  a  policy,  and  assented  to  by  the  insurers,  passes  the  legal  interest 
in  the  proceeds  of  the  policy  to  the  payee  named  therein,  and  he  may 
sue  for  a  loss  under  the  policy  in  his  own  name.° 

The  words  "  for  value  received  pay  the  within  in  case  of  loss  to  A," 
do  not  operate  as  an  assignment  of  the  policy  to  a  purchaser  of  the 
property  covered  by  it,  and  cannot  have  that  effect,  even  though  so 
intended  by  the  parties,  and  although  the  assent  of  the  company  is 
duly  obtained.  Unless  it  is  also  shown  that  the  company  kn&w  that  the 

"■Schvxirtz  V.  U.  S^.  Ins.  Co.,  3  Wash.  (U.  S.  C.  C)  170, 
"  Soyt  V.  Gilman,  8  Mass,  335. 

'M'imnuth  v,  Agawam,  ete.,  Ins.  Co.,  10  Cush,  (Mass.)  587. 
*McCuUoch  V.  Royal,  etc.,  Assurance  Co.,  3  Camp.  406;  Lowrey  v.  Bordim,  2 
Doug.  468  ;  Boehm  v.  Bell,  8  T.  R.  154. 
»  Foster  v.  Equitable  Ins.  Co.,  2  Allen  (Mass.)  216. 
'  Barrett  v.  Union  Mut.  Fire  Ins.  Co.,  7  Cush,  (Mass.)  175. 


The  Policy.  231 

property  had  been  sold  to  the  person  to  whom  it  was  so  made  payable, 
and  was  intended  as  an  assignment.' 

Policy  not  countersigned  by  agent. 

Sec.  105.  The  fact  that  a  policy  provides  that  it  shall  have  no  validity, 
unless  countersigned  by  an  agent,  will  not  prevent  a  recovery  where 
the  policy  was  delivered  to  the  assured  as  a  perfect  policy.  The  com- 
pany is  thereby  estopped  from  denying  the  validity  of  the  instrument.' 

Sight  to  cancel  —  reservation  of —when  cancellation  takes  effect. 

Sec.  106.  When  the  policy  provides  that  the  assured  may,  at  any 
time,  surrender  his  policy  for  cancellation,  and  that  thereupon  ke 
shall  be  entitled  to  a  ratable  portion  of  the  unearned  premium ;  and 
that  the  insurei  may,  any  time,  at  its  option  cancel  it,  on  giving  notice 
to  that  eflfect,  and  paying  a  ratable  proportion  of  the  premium  for  the 
unexpired  term;  payment  of  the  unearned  premium  is  essential  to 
absolve  the  company  from  liability  under  the  policy,  and,  although 
the  policy  has  been  surrendered  to  the  company,  yet,  if  the  unearned 
premium  has  not  been  paid  until  after  a  loss,  the  company  is  liable  for 
the  loss,  and  this,  even  though  the  assured,  after  the  loss,  but  in  igno- 
rance of  it,  accepts  the  balance  of  premium  due  him  for  the  unexpired 
term.^ 

In  order  to  cancel  a  policy  so  as  to  extinguish  the  liability  of  the 
insurer,  not  only  must  notice  be  given  that  the  policy  is  cancelled,  but 
a  noticeable  proportion  of  the  premium  must  be  refunded  or  tendered 
to  the  assured,  and  until  this  is  done,  the  policy  remains  on  foot. 
Notice  that  the  policy  will  be  cancelled  at  a  future  time,  is  not  enough, 
neither  is  an  offer  to  pay  if  the  assured  will  call  at  the  office  of  the 
company,  or  of  the  agent.  It  is  not  the  duty  of  the  assured  to  seeK 
the  insurer,  but  the  insurer  must  seek  the  assured  and  pay  or  tender  to 
him  the  amount  of  unearned  premium  ;  and  his  liability  remains  until 
this  is  done*  The  policy  is  not  cancelled  until  the  unearned  premium  is 
actually  received  by  the  assured  or  his  agent ;  and,  if  after  he  receives 
notice  to  return  the  policy  for  cancellation,  he  sends  it  to  the  insurer, 

'  Fogg  v.  Middlesex,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  337. 

"  Hihernia  Ins.  Co.  v.  O'Connor,  29  Mich.  241. 

'  Hollingsworth  v.  Germania  Ins.  Co.,  15  6a.  291  ;  12  Am.  Rep.  579. 

*  Van  V'llkernhnrgTi  v.  Tlie  Lenox  F.  Ins.  Co.,  51  N.  Y.  465  ;  Ins.  Co.  v.  Webster, 
6  "Wall.  (N.  Y.)  129  ;  Colombia  Ins.  Co.  v.  Storve,  3  Allen  (Mass.)  385  ;  Peoria  F. 
<&  M.  Ins.  Co.  V.  Bntts,  47  111,  510  ;  Hathcrn  v.  Gfermania  Ins.  Co.,  55  Barb.  (N. 
Y.)  28;  Lyinan  v.  State  Mut.  Ins.  Co.,  14  Allen  (Mass.)  329  ;  5  Bennett's  F.  I.  C. 
106  ;  Wlikins  v.  Tobacco  Ins.  Co.,  \  Cin.  S.  C.  (Ohio)  349  ;  j3^tnri.  Injt.  Co.  v. 
Maguire,  51  lU.  342 ;  McLean  v.  Republic  F.  Ins.  Co.,  3  Lans.  (N.  Y.)  421. 
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hut  before  he  receives  the  return  premium,  a  loss  occurs,  the  insurer  is 
liable  therefor.'  If,  however,  the  assured  is  indebted  to  the  company 
for  the  premium,  or  a  sufficient  portion  thereof  to  cover  the  unearned 
premium,  notice  alone,  according  to  the  terms  of  the  policy,  effects  the 
rescission.''  And  where  the  policy  requires  notice  of  the  cancellation 
to  be  given  in  a  certain  manner,  or  of  a  certain  time,  the  policy  cannot- 
be  cancelled  until  such  notice  is  given.'  The  fact  that  the  assured 
was  notified  that  his  policy  was  cancelled,  and  requested  the  agent  to 
hold  the  risk  until  a  certain  time,  which  was  done,  does  not  operate  as 
a  cancellation  of  the  policy  upon  the  expiration  of  such  time,  unless  the 
return  premium  has  been  paid  or  tendered  to  him*  Payment  or  tender 
thereof,  or  a  waiver  of  payment  by  the  assured  must  be  shown  by  the 
insurer,  or  the  policy  remains  in  force.'  The  fact  that  the  unearned 
premium  was  credited  to  the  assured  upon  the  company's  books  and 
subject  to  his  order,"  or  that  it  was  sent  to  the  agent  through  whom 
the  insurance  was  effected,  or  to  the  broker  or  person  procuring  it  for 
the  assured,'  does  not  release  the  insurer  from  liability.  Actual  pay- 
ment to  the  assured,  or  some  person  authorized  to  act  for  him,  must  be  shown. 
Neither  does  the  fact  that  the  assured  gave  his  note  for  the  premium, 
absolve  the  insurers  from  refunding  in  money  the  premium  unearned," 
nor  does  an  acceptance  by  the  assured  of  the  unearned  premium  aftffr 
a  loss  unknown  to  either  party  and  a  surrender  of  the  policy,"  nor, 
would  the  acceptance  of  the  premium  and  a  surrender  of  the  policy 
after  a  loss  release  the  insurers,  even  though  both  parties  knew  of  the 
loss ;  for,  from  the  time  of  the  loss  the  insurer  became  an  absolute  debtor 
for  the  sum  lost  to  the  extent  of  the  sum  insured,  from  which  liability  he 
«ould  not  discharge  himself  by  part  payment.'"  Nor  is  the  insurer 
relieved  from  liability,  because  a  person  having  no  authority  to  do  so, 
as  a  broker  or  person  through  whom  the  insurance  was  effected,  has, 
without  the  knowledge  of  the  assured,  surrendered  the  policy,  and 


'  Hollingsworth  v.  Germania  F.  Ins.  Co.,  45  Ga.  294  ;  12  Am.  Kep.  579. 
^Bergeson  v.  The  Builder^  Ins.  Co.,  38  Cal.  541 ;  5  Bennett's  F.  I.  C.  253 
"  Landis  v.  Home,  etc.,  Ins.  Co.,  56  Mo.  591. 

* Hathom  v.  Germania  Ins.  Co.,  ante;  ffoit  v.  National  Protection  Ins.  Co.,  25 
Barb.  (N.  Y.)  189. 
'  ^tmct  Ins.  Co.  v.  Maguire,  ante. 
'  Van  Valkewburgh  v.  Lenox  P.  Ins.  Co.,  51  N.  T.  465. 
'  Van  Valkenbwgh  v.  Lenox  F.  Ins.  Co.,  ante. 
'Borne  Ins.  Co.  y.  Curtis  (Mich.),  5  Ins.  J.  120. 
'  Van  Valkenburgh  v.  Lenox  F.  Ins.  Co.,  ante. 
'°  Va7i  Valkenburgh  v.  Lenox  F.  Ins.  Co.,  ante. 
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placed  the  risk  elsewhere.  Thus  in  a  New  York  case,'  the  insurers 
directed  their  agent  to  cancel  the  policy  unless  the  assured  would  pay 
an  additional  premium,  of  which  the  agent  gave  notice  to  the  broker 
through  whom  the  insurance  was  effected.  The  assured  refused  to 
pay  the  increased  rate,  and  the  broker  requested  the  agent  to  wait 
until  he  could  get  the  risk  placed  elsewhere.  The  vessel  was  destroyed 
by  fire  March  1st,  and  the  broker  not  knowing  of  the  loss  procured  a 
policy  upon  the  same  risk,  for  the  same  amount,  and  took  it  to  the 
office  of  the  assured,  and,  without  the  knowledge  of  the  assured,  took  out 
the  policy  in  the  defendant  company,  and  substituted  the  new  policy 
in  its  place.  The  policy  in  the  defendant  company  was  marked  can- 
celled and  returned  by  him  to  the  agent.  It  was  held  that  the  policy 
was  not  thereby  cancelled,  and  that  the  defendant  was  liable  for  the 
loss." 

In  the  case  of  a  mutual  company,  the  policy  cannot  be  canceled  by 
it  without  a  return  of  the  premium  note,'  unless  the  assured  is  still 
liable  thereon  for  assessments."  Nor  can  it  be  canceled  without  notice 
to  the  assured.' 

Right  to  cancel  when  property  is  threatened  with  destmction. 

Sec.  107.  The  reservation  of  a  right  to  cancel  a  policy  on  a  return  of 
the  unearned  premium,  does  not  warrant  the  company  in  cancelling 
the  same  while  a  conflagration  threatening  the  destruction  of  the 
insured  property  is  in  existence,  unless  the  assured  is  neglecting  to 
employ  svjih  means  as  a  reasonably  prudent  man  would  employ  to  prevent 
the  destruction  of  the  property.'  The  question  as  to  the  right  of  the 
company  to  rescind,  is  not  one  depending  upon  the  intention  of  the 
insurer,  but  the  actual  position  of  the  property  as  to  threatened  danger  of 
destruction  from,  the  casualty  insured  against  at  the  time  when  the  cancel- 
latum  is  attempted.  The  insurer  cannot  be  permitted  to  cancel  a  policy 
instanter,  except  in  case  of  fraud  on  the  part  of  the  assured,  or  acts  or 
omissions  that  amount  to  fraud  on  his  part,  but  must  give  the  assured 
a  reasonable  opportunity  to  secure  protection  by  insurance  elsewhere.' 

^McLean  v.  Mepublic  Ills.  Co.,  ante.  See  Standard  Oil  Co.  v.  Triwnph  Ins 
Co.,  6  T.  &  C.  (N.  Y.)  300,  contra. 

' McLean  V.  Mepvblie  Ins.  Co.,  ante. 

'  JEtmz  Ins.  Co.  v.  Webster,  6  "Wall.  (U.  S.)  129 ;  Landis  v.  Hmne,  etc.,  Ins.  Co., 
ante. 

*3mmatt  v.  Slater  Mut.  Ins.  Co.,  7  R.  I.  562 ;  Coles  v.  Iowa  State  Mut  Ins. 
Co.,  18  Iowa,  425. 

^Latoix  V.  Germania,  etc.,  Ins.  Co.,  27  La.  An.  113. 

'Home  Ins.  Co.  v.  Heck,  65  111.  111. 

''Home  Ins.  Co.  v.  Heck,  65  111.  111. 
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When  policy  expires  when  hour  is  not  fixed. 

Hec.  108.  When  a  policy  is  made  to  cover  a  risk  from  a  certain  day 
to  a  certain  day,  without  fixing  the  precise  time  when  it  ceases  to  be 
operative,  it  will  be  construed  as  covering  the  risk  during  the  entire 
day  of  the  last  day  named.  Thus,  where  goods  were  insured  against 
fire  by  a  policy  in  which  the  insurance  was  expressed  to  be  "  from  the 
14th  February,  1868,  until  the  14th  August,  1868,  and  for  so  long  after 
as  the  said  assured  should  pay  the  sum  of  $225  at  the  time  above 
mentioned."  The  goods  were  destroyed  by  fire  on  the  night  of  the 
14th  August,  1868,  the  insurance  not  having  been  renewed.  It  was 
held  that  the  insurance  continued  during  the  whole  of  the  14th  of 
August,  and  the  loss  was,  therefore,  covered  by  it.'  But  this  question 
will  seldom,  arise  as  the  policy  usually  fixes  the  precise  time  when  the 
risk  terminates. 

Void  policy  may  be  revived. 

Sec.  109.  When  a  policy  has  become  void,  by  a  breach  of  any  of  its 
conditions,  it  may  be  revived  and  set  on  foot  again  as  an  operative 
instrument,  by  an  act  from  which  the  consent  of  the  insurer  may  be 
fairly  implied."     Thus,  where  the  property  covered  by  the  policy  is 

^Isaacs  V.  The  Royal  Ins.  Co.,  22  L.  J.  Q.  B.  681. 

'  Chukoh,  C.J.,  in  Shearman  v.  Niagara  F.  Ins.  Co.,  46  N.  Y,  526 ;  7  Am. 
Rep.  380 ;  Keeler  v.  Niagara  F.  Ins.  Co.,  16  Wis.  523.  In  Howell  v.  Knicker- 
bocker Life  Ins.  Co.,  44  N.  Y.  276,  it  was  held  that  evidence  as  to  an  agreement 
made  at  the  tiine  when  a  policy  is  issued,  that  it  should  not  become  void  by  non- 
payment of  premium  at  the  precise  time  when  it  became  due,  was  not  admissi- 
ble, but  that  an  ag-reement  made  subsequently  to  the  issue  of  the  policy  might  be 
shown,  and  was  binding  upon  the  parties  because  they  had  a  right  to  modify  the  pol- 
icy by  a  subsequent  parol  agreemcTct.  Wolfe  v.  Security  F.  Ins.  Co.,  89  N.  Y.  51 ; 
Hooper  v.  Hudson  River  F.  Ins.  Co.,  11  id.  424.  Thjs  question  was  raised  in  Buckley 
v.  Q-arrett,  47  Penn.  St.  270,  and  a  similar  doctrine  held  to  that  stated  in  the  text. 
In  that  case  it  was  held  that,  while  a  transfer  from  one  tenant  in  common  to  a 
co-tenant,  or  from  one  partner  to  another,  is  within  the  prohibition  of  a  policy 
of  insurance  which  declares  that  alienation  by  sale  or  otherwise  shall  forfeit  the 
policy.  Yet  a  provision  that  it  should  become  void  upon  a  sale  or  transfer  of 
property  insured,  unless  it  was  also  transferred  to  the  purchaser,  and  the  transfer 
accepted  by  the  president  or  secretary  of  the  company,  within  twenty  days  after 
the  sale  or  transfer,  or  before  a  fire,  the  assignment  to  be  indorsed  on,  or  annexed 
to  the  policy,  does  not  apply  to  a  case  where  the  assured  had  parted  with  his 
interest  in  the  policy  by  an  assignment  approved  by  the  company ;  and  the  policy 
is  not  avoided  by  such  assignment.  Also,  that  where  the  policy  was  to  continue 
so  long  as  the  yearly  payments  stipulated  therein  were  made,  and  after  its 
assignment  approved  by  the  insurance  company,  one  of  the  partners  of  the  firm 
insured  sold  and  transferred  his  interest  in  the  property  insured  to  his  co-partner 
who  continued  for  several  years  thereafter  to  make  the  yearly  payments  required 
by  the  policy  to  the  treasurer,  the  authorized  agent  to  receive  them,  but  no 
notice  of  sale  of  the  partnership  interest  was  regularly  given  or  any  transfer  of 
the  policy  executed  to  the  purchaser,  it  is  not  thereby  necessarily  made  void ; 
but  the  facts  were  evidence  to  be  submitted  to  the  jury  upon  the  question  whether 
the  state  of  the  policy  was  known  to  the  company ;  if  so,  their  receipt  of  the 
annual  premiums  for  years  after  the  assignment  tended  to  show  an  acquiescence 
in  the  alienation,  and  therefore  a  waiver  of  the  forfeiture  and  consequent  estop- 
pel.   "Henr.e,"  say  the  court,  "it  was  error  to  instruct  the  jury  that  the  transfer 
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transferred,  and  the  policy  is  assigned  to  the  vendee  before  the  con- 
sent of  the  insurer  is  obtained  thereto,  although  the  policy  is  thereby 
rendered  void,  yet,  by  subsequently  assenting  to  such  transfer,  the 
policy  is  revived,  and  becomes  an  operative  instrument  in  the  hand 
of  the  vendee.' 


by  one  of  the  partnera  to  the  other  having  made  the  policy  void,  the  payment  of 
the  annual  installment  to  the  treasurer  and  acceptance  by  him  would  not  render 
it  vahd,  and  that  under  the  evidence  the  plaintift'  was  not  entitled  to  recover." 

'In  Shearman  v.  :X'iagara  Fire  In^^.  Co.,  46  N.  Y.  526;  7  Am.  Rep  380  this 
question  was  directly  raised  and  decided  as  stated  in  the  text.  In  that  case  the 
property  was  conveyed  March  4,  and  on  the  21st  of  March  the  vendor  renewed 
the  policy,  and  on  the  15th  of  the  next  April  transferred  the  policy  to  the  vendee 
and  on  the  same  day  the  company's  agent,  by  an  indorsement  on  the  policy,  coti^ 
sented  to  the  transfer.  Thus  it  will  be  seen  that  on  March  4th  the  policy  became 
void  by  a  conveyance  of  the  property,  was  renewed  by  the  vendor  while  it  was 
void  and  when  he  had  no  interest  in  the  property,  and  was  a  dead  instrument 
when  transferred  to  the  plaintiff.  Yet,  the  court  correctly  held,  that  the  consent 
of  the  company's  agent  to  its  transfer  to  the  plaintiff  revived  the  policy,  as  a 
valid  and  operative  contract  on  the  part  of  the  defendant.  "Assuming,"  said 
Chitech,  C.J.,  "that  when  Lewis  J.  Shearman  transferred  the  property  he 
retained  no  insui-able  interest,  I  cannot  assent  to  the  position,  that  the  policy 
thereby  became  a  wager  policy,  and  void  in  the  sense  that  it  was  an  illegal  con- 
tract, and  that  it  could  not  be  revived  and  restored  to  life  by  the  act  of  the 
defendant.  It  was  void,  not  for  any  vice  or  illegality  in  the  contract  itself,  but 
for  the  i-eason  that  there  was  nothing  upon  which  it  could  operate.  Hoioard  v. 
Albany  Ins.  Co.,  3  Denio,  301.  The  parties,  it  is  tme,  agj-eed  that  in  a  certain 
contingency  it  should  be  void  ;  and  if  a  loss  had  occurred  during  that  period,  no 
action  could  have  been  maintained  upon  the  policy,  but  the  happening  of  the 
contingency  did  not  impress  upon  the  contract  the  character  of  illegality,  so  that 
no  subsequent  agreement  could  restore  it.  It  is  claimed,  however,  by  the  coun- 
sel for  the  appellant,  that,  when  the  renewal  was  obtained,  the  transfer  had  been 
made,  and  that  this  renewal  constituted  a  new  policy,  which  was  void  and  illegal 
within  the  principle  before  stated.  I  do  not  think  so.  The  renewal  simply 
re  wed  the  original  policy,  and  continued  it  with  all  the  virtue  which  it  would 
have  had,  for  any  puipose,  if  it  had  not  expired.  Besides,  Lewis  J.  Shearman 
had  an  insurable  interest  i-emaining,  as  lessee  and  owner  of  the  equity  of  i-edemp- 
tion,  which  may  be  deemed  sufficient  to  obviate  this  objection.  The  important 
question  is,  whether  the  foi-feiture  was  waived  and  the  policy  revived  by  the 
consent  of  the  defendant  to  the  transfer  of  it  to  the  plaintiff.  In  the  case  of  an 
insurance  upon  goods,  it  has  been  held  by  this  court,  that  a  request  that  the  com- 
pany would  consent  to  an  assignment  of  the  policy  was  a  sufficient  notice  to  them 
that  the  party  making  it  had  acquired,  or  was  about  to  acquire,  some  interest  in 
the  goods  insured,  and  was  a  compliance  with  the  condition  of  the  policy  on  that 
subject.  Hooper  v.  Hudson  Miver  Fire  Ins.  Co.,  17  N.  Y.  424 ;  Wolfe  v.  The 
Security  Fire  Ins.  Co.,  39  id.  49.  An  assignment  of  the  policy  would  be  useless 
for  any  pui-pose,  unless  the  assignee  had  some  interest  in  the  subject  insu7'ed. 
This  interest  may  be  as  owner  or  incumbrancer,  but  whatever  it  is,  the  undf  r- 
writere,  by  consenting  to  the  assignment,  agree  to  become  answerable  to  the 
assignee,  to  the  extent  of  whatever  interest  he  has,  and  if  the  whole  interest  is 
transferred,  the  consent  is  equivalent  to  an  agreement  to  be  liable  to  the  assignee 
upon  the  policy  as  a  subsisting  operative  contract.  I  see  no  reason  why  the 
same  rule  should  not  apply  to  a  policy  upon  real  as  well  as  personal  property,  but 
it  is  unnecessaiy  in  this  case  to  determine  that  the  request  to  assign  was  a  suffi- 
cient notice  of  the  transfer  of  the  property,  because  it  expressly  appears  that  the 
agent  was  informed  of  the  fact  at  the  time  the  request  was  made.  It  is  objected 
that  the  agent  was  not  informed  of  the  time  of  the  transfer,  nor  that  the  renewal 
was  subsequent  to  the  transfer,  but  this  is  not  material.  It  is  enough  that  the 
plaintiff  requested  that  he  should  be  substituted  as  the  insured,  on  the  ground 
that  the  property  had  been  transf'ei'red  to  him,  and  the  company  consented  to  it. 
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Mortgagee  cannot  retain  money  for  loss  under  assigned  policy,  unless  debt  is  due. 

Sec.  110.  "Where  a  mortgagor  assigns  a  policy  of  insurance  upon  the 
mortgaged  property  to  the  mortgagee,  or  when  the  insurance  is  made 
payable  to  the  mortgagee  in  case  of  loss,  the  mortgagee  has  no  right, 
upon  receipt  of  the  inoney  to  apply  it  in  reduction  of  the  mortgage,  unless 
the  mortgage  debt  is  due,  but  is  bound  to  pay  it  over  to  the  mortgagor ; 
but  he  may  insist  that  the  money  shall  be  applied  to  a  restoration  of 
the  premises  to  their  former  condition,  so  that  the  security  shall  not  be 
lessened  by  the  fire."  Thus,  in  the  case  last  referred  to,  the  defend- 
ant held  a  mortgage  upon  certain  premises,  also  a  policy  of  insurance 
obtained  in  the  name  of  the  mortgagor,  but  made  "payable  in  case  of 
loss  "to  the  defendant.  The  plaintiff  held  a  second,  mortgage  upon 
the  same  premises.  A  partial  loss  occurred  under  the  policy  before  any 
part  of  the  defendant's  mm-tgage  became  due,  and  the  sum  of  $780  was 
paid  to  it  under  the  policy.  The  mortgagor  having  restored  the  prop- 
erty to  a  condition  as  good  as  that  in  which  it  was  before  the  fire,  the 
defendant  paid  over  to  the  mortgagor  the  money  received  under  the 
policy.  Subsequently  the  mortgage  matured,  and  not  being  paid,  the 
premises  were  sold  by  the  defendant  under  the  mortgage,  and  the  sum 
of  §136.60  received  therefor,  above  the  amount  of  its  mortgage,  which 
was  paid  over  to  the  plaintiff  upon  his  mortgage  debt.  The  plaintiff 
then  brought  a  bill  in  equity  to  compel  the  defendant  to  apply  the 
sum  of  $780,  received  by  it  under  the  policy,  upon  its  mortgage,  but 
the  court  held  that  the  defendant  was  not  bound  so  to  apply  the  money, 
"  and  could  not  ham  done  it  without  the  consent  of  the  mortgagor" 

Promise  to  pay  loss  when  not  liable  therefor— effect  of. 

Sec.  111.  Although  a  policy  does  not  in  fact  cover  a  certain  loss,  yet 
if  the  insurer  recognizes  his  liability,  and  promises  to  pay  the  loss  if 
the  insured  will  do  certain  things,  if  the  insured  does  the  dots  required  of 
him  by  the  insurer,  liability  for  the  loss  is  fixed,  and  the  insurer  cannot 


It  is  of  no  importance  whether  his  conveyance  was  recent  or  remote^  nor  whether 
they  knew  that  the  policy  was  void  at  the  time  of  the  renewal  by  reason  of  the 
transfer  before  that  time.  They  might  have  insisted  upon  the  forfeiture  if  they 
had  so  elected,  at  whatever  time  it  was  made.  They  knew  that  the  policy  was 
void  when  the  request  was  made,  and  they  chose  to  revive  it,  and  thereby  con- 
sented to  insure  the  property  in  the  hands  of  the  plaintiff  as  effectually  as  if  they 
had  given  a  new  policy  to  him.  The  retention  of  the  premium  received  on  the 
renewal  was  a  good  consideration  for  this  agi-eement.  No  other  construction  can 
be  given  to  the  transaction.  The  condition  requiring  consent  is  important  to 
underwriters,  to  enable  them  to  determine  the  character  and  standing  of  the 
insured ;  and  when  they  agree  to  a  transfer  of  a  policy  to  a  particulai-  person, 
knowing  that  he  owns  the  subject  insured,  the  whole  purpose  of  the  provision  is 
complied  with,  and  they  have  no  interest  to  know  how  or  why  he  acquired  it." 
'Gordon  v.  Wape  Savings  Bank,  115  Mass.  .588. ' 
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escape  therefrom  upon  the  ground  that  the  loss  is  not  within  the  perils 
insured  against.  Thus,  where  the  defendants'  insured  a  cargo,  and 
the  boat  was  frozen  in  at  the  mouth  of  the  Potomac  river  on  her  pas- 
sage, and  a  large  quantity  of  cider,  a  part  of  the  cargo,  was  frozen, 
and  the  defendant  promised  the  plaintiff  that,  if  he  would  go  to  Wash- 
ington and  sell  the  cider  to  the  best  advantage,  they  would  pay  the 
deficiency,  it  was  held  that,  although  the  loss  was  not  covered  by  the 
policy,  yet,  as  the  insurers  had  recognized  their  liability  therefor,  and 
in  consideration  of  the  insured  doing  certain  acts  requested  by  them, 
their  liability  was  fixed,  and  they  could  not  escape  payment  upon  the 
ground  that  there  was  no  original  liability.  Although  a  mere  promise 
to  pay,  where  no  liability  to  pay  existed,  would  be  a  undum  partum, 
and  not  enforceable,  yet  where  there  is  a  consideration  for  the  promise, 
as  the  doing  of  something  which  the  promisor  requests  to  have  done, 
or  the  omission  to  do  some  act  at  his  request  and  upon  the  faith  of  the 
promise,  the  promise  is  enforceable  and  cannot  be  avoided  upon  the 
ground  of  lack  of  mutuality. ' 

Misstatement  as  to  incninbraiices,  or  neglect  to  state. 

Sec.  112.  When  the  policy  requires  that  the  insured  shall  truly  state 
all  incumbrances  existing  upon  the  property  at  the  time  of  insurance, 
and  also  contains  a  condition  that  any  concealment  or  misrepresenta- 
tion shall  make  such  insurance  void,  a  failure  to  disclose  all  the  incum- 
brances upon  the  property,  is  such  a  concealment  within  the  meaning 
of  the  condition,  as  invalidates  the  policy,'  and  it  is  immaterial  whether 

'WiUett  y.  Sun  Mut.  Ins.  Co.,  45  N.  Y.  45 ;  6  Am.  Rep.  31. 

'L'Amoreauxv.  Goidd,  7  N.  Y.  349;  Train  v.  Gfold,  5  Pick.  (Mass.)  380;  Bil- 
ton  V.  Southvnek,  17  Me.  303. 

'In  the  case  of  Beck  v.  Hihemia  Ins.  Co.  of  Ohio,  44  Md.  95,  the  policy  in 
question,  which  insured  certain  buildings  thei-ein  pai-ticularly  described,  against 
loss  or  damage  by  fire,  provided  that  the  conditions  thereunto  annexed  should  form 
part  of  the  instrument,  and  were  to  be  resorted  to  in  order  to  explain  the  rights 
and  obligations  of  the  parties  to  it.  By  one  of  the  conditions  it  required  every 
applicant  for  insurance  in  the  company  to  state  any  incumbrance  that  might  exist 
on  the  property  to  be  insured;  and  by  another,  it  declared  that  "if  any  person 
insuring  any  building  or  goods  in  this  office  shall  make  any  misrepresentation  or 
concealment,  such  insurance  shall  be  void."  Prior  to,  and  at  the  time  the  policy 
was  issued,  there  were  two  mortgages  on  the  insured  buildings,  the  existence  of 
which  was  never  communicated  to  the  insurance  company  or  its  agent.  A  loss 
occurring,  this  action  was  brought  upon  the  policy,  The  court  held  that  the  fail- 
ure to  disclose  the  existence  of  the  mortgages  avoided  the  policy  and  defeated 
the  action.  See  as  sustaining  the  decision,  Bowman  v.  Franklin  Fire  Ins.  Co.,  40 
Md.  620;  Hutchinsv.  Cleveland  Mut.  Ins.  Co.,  11  Ohio  St.  477;  Gehaganv.  Un. 
Mut.  Ins.  Co.,  43  N.  H.  176 ;  Batten  v.  Mer.  <£■  Farm.  Ins.  Co.,  38  id.  338  ;  Bowditch 
Mut.  Fire  /ras.  Co.  v.  Win^low,  3  Gray  (Mass.)  415 ;  Saine  v.  Same,  8  id.  38 ; 
Perm.  Ins.  Co.  v.  Gottsman,  48  Penn.  St.  151 ;  Campbell  v.  New  England  Mut. 
Life  Ins.  Co.,  98  Mass.  403.  But  see  Hoffman  v.  .^itna  Fire  Ins.  Co.,  32  N.  Y. 
451 ;  Peck  v.  New  London  Mut.  Ins.  Co.,  22  Conn.  575 ;  Jacobs  v.  Eagle  Ins.  Co., 
7  AUen  (Mass.)  132. 


238  The  Ri.«k  and  its  Incidents. 

the  policy  contains  such  a  provision  or  not,  if  a  written  application  is 
made  which  is  referred  to  and  made  a  part  of  the  policy,  and  the 
insured  omits  to  state  all  the  incumbrances,  or  falsely  states  the  same, 
for  in  such  a  case  the  statements  of  the  assured  amount  to  warranties, 
and  must  be  strictly  true,'  and  it  would  seem  that  this  would  be  the 
case,  even  though  the  application  is  not  made  a  part  of  the  contract, 
because  it  is  a  concealment  or  misrepresentation  of  a  material  fact.''  At 
least,  such  would  be  the  result,  if  the  jury  should  find  as  a  fact  that 
such  concealment  or  misrepresentation  was  intentional  and  fraudulent,' 
or  was  material  to  the  risk,*  and,  the  fact  that  specific  inquiries  in  refer- 
ence thereto  are  made  in  the  application,  implies  that  the  insurer  regards  it 
as  material,  and  the  insurer  has  a  right  to  judge  for  himself  what  is  mxite- 
rial,  and  to  prescribe  the  terms  on  which  he  will  assume  the  risk,  it  is  not 
competent  for  the  court  to  say  that  the  insurer  misjudged  as  to  the 
materiality  of  the  facts,'  and,  whether  the  facts  are  material  in  fact 
or  not,  a  suppression  or  misstatement  thereof  will  avoid  the  policy. 
The  courts  can  only  construe  and  enforce  the  contract  which  the  par- 
ties have  made.  It  cannot  make  a  new  contract  for  them,  or  add  to 
or  detract  from  it." 


'Eagan  v.  Mut.  Ins.  Co.,  5  Den.  (N.  Y.)  326  ;  Cooper  v.  Farmers'  Ins.  Co.,  50 
Penn.  St.  299  ;  Jacobs  v.  Eagle  Mut.  Fire  Ins.  Co.,  7  Allen  (Mass.)  132. 

"/Shoemaker  v.  Q-len's  Falls  Ins.  Co.,  60  Barb.  (N.  Y.)  84. 

'  Cumberland  Valley,  etc.,  Ins.  Co.  v.  Mitchell,  48  Penn.  St.  374. 

'Draper  v.  Charter  Oak  Ins.  Co.,  2  Allen  (Mass.)  569. 

''Draper  v.  Charter  Oak  Ins.  Co.,  ante;  Davenport  v.  N.  E.  Mut.  Fire  Ins.  Co., 
6  Cush.  (Mass.)  340;  Shoemaker  v.  Cflen's  Falls  Iiis.  Co.,  ante;  Fatten  v.  Mer- 
chants',  etc.,  InM.  Co.,  38  N.  H.  338.  The  very  fact  that  inquiry  is  made  respect- 
ing it,  makes  it  material,  and  thisa  pplies  to  every  fact  inquired  about.  Fitch  v. 
Am.  Popular  Life  his.  Co.,  59  N.  Y.  557  ;  Campbell  v.  N.  E.  Mut.  Ins.  Co.,  98 
Mass.  381 ;  Day  v.  Mut.  Benefit  Life  Ins.  Co.,  1  McArthur  (U.  S.)  91 ;  Miller 
V.  /Saine,  31  Iowa,  216. 

'Fatten  y.  Mercliants',  etc.,  Ins.  Co.,  ante;  Wilson  y.  Canada  Fire  Ins.  Co.,  4 
R.  I.  141 ;  Shoemaker  v.  Gflen's  Falls  Ins.  Co.,  ante;  Dennison  v.  Thomaston  Mut. 
Fire  Ins.  Co.,  20  Me.  125;  Fenn.sylvania  Ins.  Co.  v.  Gottsman,  48  Penn.  St.  151; 
Baywardy.  Mut.  Fire  Ins.  Co.,  10  Cush.  (Mass.)  444.  And  even  if  the  mortgage 
was  invalid  at  the  time  when  the  insurance  was  made,  if  it  subsequently  became 
operative,  the  policy  is  void.  Packard  v.  Agawam  Mut.  Fire  Ins.  Co.,  2  Gray 
(Mass.)  334;  Murphy  v.  People's,  etc.,  Ins.  Co.,  7  Allen  (Mass.)  239.  In  Patten 
v.  Merchants',  etc.,  Ins.  Co.,  38  N.  H.  338,  the  plaintiff  applied  for  insurance  in 
the  defendant  company,  and  signed  a  written  application  therefor.  A  question, 
and  the  jinswer  made  thereto  in  the  application,  was  as  follows  :  "Is  the  property 
incumbei'ed  by  mortgage  or  otherwise  ?  Ans.  No."  There  was,  in  fact,  a  mort- 
gage of  $5,000  on  the  property.  The  court  held  that  this  was  the  concealment  of 
a  material  fact  that  avoided  the  policy.  In  Davenport  v.  iV.  E.  Mut.  Fire  Ins. 
i  Co.,  6  Cush.  (Mass.)  340,  under  a  similar  state  of  facts,  the  court  held  the  policy 
*  void  upon  the  gi'ound  that  the  failure  to  disclose  the  existence  of  a  mortgage  was 
the  concealment  of  a  material  fact.  Flbtcher,  J.,  in  passing  upon  the  question, 
said:  "  It  is  manifest  that  the  defendants  deemed  this  information  material,  and 
they  put  the  direct  question,  and  it  was  a  proper  and  a  practical  question,  and  it 
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Proceeds  of  policy  after  death  of  assured.    Eights  of  widow  and  of  heirs  to 

Sec.  113.  Where  a  policy  is  made  to  the  insurer,  "his  executors, 
administrators  or  assigns,"  and  the  building  is  burned  after  the  death 
of  the  insured,  and  after  an  assignment  of  the  building  to  the  widow  as 
dower,  the  proceeds  of  the  policy  belong  to  the  widow,  to  the  extent  of 
her  interest,  with  remainder  to  the  heirs.' 

Materials  of  which  building  composed,  not  insured. 

Sec.  114.  An  insurance  upon  a  building  is  an  insurance  upon  the, 
building  as  such,  and  not  upon  the  materials  of  which  it  is  composed,  and 
if  a  building,  from  defect  of  construction  or  other  cause,  falls  down, 
so  as  to  cease  to  have  a  distinctive  character  as  such,  and  subsequently 
the  materials  take  fire  and  are  destroyed,  the  insurer  is  not  liable 
therefor." 

But  it  has  been  held  that,  where  a  policy  covered  goods  in  a  build- 
ing, and  one  of  the  end  walls  gave  way,  and  half  of  the  store,  and  the 
whole  of  the  adjoining  building  fell,  and  hefm-e  there  was  time  to  remove 
the  goods  not  displaced  or  injured  by  the  fall,  the  insurer  is  liable  for  the  loss 
of  such  goods.'  In  this  case,  the  court  laid  great  stress  upon  the  fact 
that  the  fire  instantly  followed  the  fall,  and  destroyed  the  goods,  before 
there  was  time  to  remove  them.  An  exception  in  a  policy  that  "  if  a 
building  shall  fall,  except  as  the  result  of  fire,  all  insurance  by  this  com- 
pany shall  cease  and  determine,"  is  to  be  construed  according  to  the 
ordinary  meaning  of  the  words,  and  so  long  as  the  building  remains 
standing,  no  matter  how  dilapidated  it  may  become,  or  how  deprecia- 
ted in  value,  the  policy  remains  operative.* 

Assured  must  sho'w  the  loss  to  be  one  not  excepted  against. 

Sec.  115.  Where  a  policy  contains  exceptions  to  the  liability  of  the 
insurer,  as,  where  it  is  provided  that  it  shall  not  be  liable  for  a  fire 
ocurring  in  a  certain  way,  or  from  a  particular  cause,  it  is  the  duty  of  the 

was  material  that  the  plaintiff  should  aiiswer  it  truly.  The  plaintiff  having  given 
an  untrue  answer,  whether  by  accident,  mistake,  or  design,  it  'matters  not,  to  a 
direct,  plain  and  practical  question,  he  cannot  now  be  heard  to  say  it  was  immate- 
rial." In  Shoemaker  v.  Glen's  Falls  Ins.  Co., ante,  the  policy  was  held  void 
because  the  plaintiff  stated  that  the  premises  were  free  from  incumbrances,  when 
in  fact  they  were  not,  the  court  holding  that  it  was  the  concealment  of  a  material 
fact.  Towne  v.  Fitchbwryh,  etc.,  Ins.  Co.,  7  AUen  (Mass.)  51 ;  Bowditdh  Mut.  Mre 
Ins.  Co.  V.  Winslow,  8  Gray  (Mass.)  38 ;  Fales  v.  Conway,  etc.,  Mut.  Ins.  Co.,  7 
Allen  (Mass.)  46. 

'  Wyman  v.  Wyrrum,  26  N.  Y.  253 ;  Hudnall  v.  Burkle,  (Sup.  Ct.  of  Tenn.)  11 
Pacific  L.  Rep.  27. 

^Nave  V.  Hmne,  etc.,  Ins.  Co.,  37  Mo.  430.  ' 

^  Lewis  V.  Springfield  F.  &  M.  Ins.  Co.,  10  Gray  (Mass.)  158. 

*  Fireman's,  etc.,  Ins.  Co.  v.  Congregation  Bodeph  Sholom,  80  111.  558. 
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insured  to  show  that  the  loss  sought  to  be  recovered  for,  did  not  occul- 
in  any  of  the  modes  or  from  any  of  the  causes  covered  by  the  excep- 
tions. Thus,  where  a  policy  upon  a  theatre,  contained  a  condition 
that  the  policy  should  not  cover  a  loss  or  damage  by  fire  which  might 
orginate  "  in  the  theatre  proper,"  it  was  held  that,  in  order  to  entitle 
the  plaintiff  to  recover,  he  must  show  that  the  fire  did  not  so  originate.' 
In  such  a  case,  the  fact  that  the  fire  was  communicated  to  the  rest  of 
the  building  from  "  the  theatre  proper,"  will  not  prevent  a  recovery, 
unless  the  fire  originated  there  ;  thus,  where  "  the  theatre  proper  "  was 
set  on  tire  by  causes  originating  outside  thereof,  as  from  the  heating  of 
the  bricks  in  a  flue  in  the  walls,  from  a  fire  used  in  a  furnace  connect- 
ing with  such  flue,  used  in  a  shop  adjoining  the  theatre,  it  was  held 
that  this  was  not  a  fire  originating  in  the  theatre  proper,  within  the 
meaning  of  the  condition." 

Distance  from  other  buildings. 

Sec.  116.  When  the  policy  makes  the  application  a  part  thereof,  and  in 
the  application  the  insured  is  required  to  state  the  "  distance  of  the  build- 
ing insured  from  other  buildings  within  a  hundred  feet,  and  how  the 
other  buildings  are  occupied ; "  and  also  contains  a  clause  by  which 
the  assured  "  covenants  and  agrees,  etc.,  that  the  foregoing  is  a  cor- 
rect statement  and  description  of  all  the  facts  inquired  for,  or  material 
to  the  risk ;  "  the  insured  is  bound  to  state  all  the  buildings  within 
one  hundred  feet,  and  the  character  of  their  occupancy,  and  a  failure 
to  do  so  avoids  the  policy.' 

But  unless  the  application  calls  for  a  description  of  the  risk,  and  its 
relative  situation  as  to  other  buildings,  none  need  be  given,  but  if  a 
description  is  called  for,  it  must  be  true  as  to  all  matters  material  to 
the  risk.  Thus,  where  an  application  called  for  a  statement  of  all  the 
buildings  within  ten  rods  of  the  one  insured,  and  the  distance  from 
each  ;  it  was  held  that  an  omission  to  state  all  the  buildings  within 
that  distance,  was  a  fraudulent  concealment,  which  rendered  the  pol- 
icy inoperative ; '  and  if  the  application  is  made  a  part  of  the  policy, 

^SoMer  v.  Norwich  F.  Ins.  Co.,  11  Allen  (Mass.)  336. 

'  SuMer  v.  Norwich  P.  Ins.  Co.,  ante. 

'  Tebbetts  v.  Hamilton,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  305 ;  Hardy  v.  Un.  Mut.  Fire 
Ins.  Co.,  3  id.  217. 

i     *  Wilson  V.  Herkimer  Co.  Miit.  Ins.  Co.,  6  N.  Y.  53 ;  Calvert  v.  Hamilton,  etc., 

'"Ins.  Co.,  1  Allen  (Mass.)  308;  Burritt  v.  Saratoga,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.) 

188 ;  Chaffee  v.  Cattaraugus,  etc.,  Ins.  Co.,  18  N.  Y.  376 ;  Brown  v.  /Same,  18  N. 

Y.  385 ;  Bay  v.  CoTimay  In.s.  Co.,  52  Me.  60 ;  Tebbetts  v.  Hamilton,,  etc.,  Ins.  Co., 

1  Allen  (Mass.)  305 ;  Jennings  v.  Chenango  Co.  Mut.  Ins.  Co.,  7  Hill  (N.  Y.)  122. 
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it  is  immaterial  whether  the  matter  is  material  to  the  risk  or  not.' 
The  answers  amount  to  a  warranty  that  the  facts  are  as  stated.^  In 
such  cases,  the  description  of  the  surroundings  of  the  risk,  is  a  war- 
ranty that  must  be  substantially  true.'  But  even  though  the  assured 
misstates  the  relative  situation  of  surrounding  buildings  in  the  appli- 
cation, but  subsequently  discovers  the  mistake,  and  informs  the  insurer 
or  his  agent  thereof,  and  is  told  that  it  will  make  no  difference,  the 
breach  is  waived,  and  the  company  is  estopped  from  setting  up  such 
misdescription  in  avoidance  of  liability.'  When  the  application  calls 
for  a  statement  of  the  relative  situation  of  other  buildings,  and  he 
answers:  "Dwelling  about  four  feet  distant  one  side,  about  fifteen 
feet  to  a  small  dwelling  and  store-house,"  and  there  in  fact  other 

buildings,  a  few  feet  further  from  the  building  insured,  not  disclosed, 
it  is  held  that  this  is  not  a  fraudulent  concealment,  for,  if  the  insurer 
desired  further  information,  it  was  his  duty  to  have  sought  it,  and  the 
assured  could  not  be  presumed  to  know  that  it  was  material  for  him  to 
state  all  ^he  buildings  within  a  certain  distance,  unless  so  informed  in 
the  application.' 

So,  where  an  application  calls  for  a  statement  of  all  buildings  within 
a  certain  distance,  the  inquiry  has  reference  to  buildings  of  a  perma- 
nent character,  and  does  not  call  for  temporary  structures  not  properly 
coming  within  the  term.  Thus,  where  in  answer  to  an  inquiry,  "  are 
there  other  buildings  within  four  rods  ?  the  assured  answered,  "  no 
other  buildings  within  four  rods,"  and  there  were  in  fact  within  that 

^  Sardy  y.  Union,  etc.,  Ins.  Co.,  4  Allen  (Mass.)  217;  Anderson,  v.  Mtzge>-ald, 

4  H.  L.  Cas.  484;  Cazenove  v.  British  Assurance  Co.,  6  C.  B.  (N.  S.)  437. 
'Murdoch  v.  Clienango  Ins.  Co.,  2  N.  Y.  310 ;  Frost  v.  Saratoga,  etc.,  Ins.  Co., 

5  Den.  (N.  Y.)  154;  Kennedy  v.  St.  Lawrence,  etc.,  Ins.  Co.,  10  Barb.  (N.  Y.)  285  ; 
Farmers'  Ins.  &  Loan  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  481. 

' Burritt  v.  In^.  Co.,  ante,  and  cases  cited  in  last  note.  In  Chaffee  v.  Cattar- 
augus, etc.,  Ins.  Co.,  ante,  in  answer  to  an  inquiry  as  to  the  situation  of  the  risk, 
relative  to  other  buildings  within  ten  rods,  the  assured  replied  :  "  In  the  middle 
of  a  block,  of  three  stories  ;  one  clothing-  stoi-e ;  one  grocery  ;  one  hardwai-e  and 
stove  store ;  one  tin  shop ;  mansion  house  across  the  sti'eet,  about  six  rods ;  cabinet 
shop,  three  rods  ;  harness  shop,  five  i-ods  ;  grocery  and  dwelling-house,  five  rods  ; 
wagon  shop  and  blacksmith  shop,  about  eight  rods  ;  new  iDuilding,  to  be  used  for 
tin  shop,  about  three  rods ;  one  store-house  and  one  bam,  about  four  rods,"  and 
the  assured  stated  that  "  all  exposures  within  ten  rods  are  mentioned  ; "  and  the 
application  was  made  a  part  of  the  policy ;  it  was  held  that  the  fact  that  there 
were  other  buildings  within  ten  rods  was  a  breach  of  wairanty  that  avoided  the 
policy. 

*  Farmer^  etc.,  Ins.  Cu.  v.  Chestnut,  50  111.  Ill ;  Atlantic  Ins.  Co.  v.  Wright, 
22  id.  474. 

'Allen  v.  Charlestoim,  etc..  Ins.  Co.  5  Gray  (Mass.)  387;  Hall  v.  People's  Mut. 
F.  Ins.  Co.,  6  Gray  (Mass.)  185;  Gates  v.  Madison  Co.  Mut.  Ins.  Co.,  ante;  Peo- 
ria, etc.,  Ins.  Co.  v.  Perkins.  16  Mich.  380 ;  Qirard  F.  &  M.  Ins.  Co.  v.  Stephen- 
son, 37  Penn.  St.  290 ;  Susquehanna  Ins.  Co.  v.  Perrine,  7  W.  &  S.  (Penn.)  348. 

16 
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distance  a  hog-house  and  hen-house  three  and  a  half  feet  high  in  the 
rear,  and  six  feet  in  front,  covered  with  boards,  neither  shingled  or 
battened,  it  was  held  that  they  were  not  luildings,  and  the  omission  to 
state  their  existence  was  not  a  fraudulent  concealment.'  At  least,  it 
seems  that  the  existence  of  such  temporary  structure  will  not  be 
regarded  as  avoiding  the  policy  unless  it  is  found  to  have  materially/ 
increased  the  risk.  Thus,  in  a  case,'  the  assured  was  required  to  state 
all  the  buildings  within  150  feet.  There  was  a  rough  structure  forty- 
five  feet  long,  and  eighteen  feet  high,  within  fifty  feet  of  the  property 
insured,  used  by  the  carpenters  engaged  to  erect  the  building  insured, 
of  which  nothing  was  said.  The  court  held  that  this  could  not  be 
regarded  as  a  building  within  the  meaning  of  the  term,  and  that  the 
question  as  to  whether  or  not  the  omission  to  state  its  existence  would 
avoid  the  policy,  must  depend  upon  whether  by  its  use,  it  materially 
increased  the  risk.'  In  another  case,*  the  policy  described  the  prem- 
ises as  "  a  house  bounded  in  the  rear  by  a  stone  building  covered  with 
tin,  and  by  a  yard ; "  in  which  yard  there  was  being  erected  a  first 
class  store,  which  would  and  did  communicate  with  the  building 
insured.  The  court  held  that  the  policy  was  valid,  although  there 
was  between  the  house  and  stone  building,  a  brick  building  covered 
with  shingles,  communicating  with  both  by  doors ;  there  being  no 
proof  thot  the  omission  to  mention  in  the  description  the  communicat- 
ing doors  was  fraudulent,  and  it  being  proved  that  the  loss  was  not 
caused  by  the  connecting  buildings.' 

Adjoining  premises,  'when  changes  in  do  not  zSbct  liability  of  insurer. 

Sec.  117.  Unless  specially  provided  for  in  the  policy,  the  assured  is 
not  bound  to  inform  the  insurer  of  any  changes  in  adjoining  premises, 
however  much  the  risk  may  be  thereby  enhanced.  By  not  making 
this  a  condition  of  the  policy,  the  insurer  accepts  all  the  risk  incident 
to  such  changes."  If,  however,  there  has  been  any  misrepresentation 
or  concealment  of  important  facts  existing  at  the  time  when  the  insurance 
was  entered  into,  the  rule  would  be  otherwise.     The  statements  of  the 


'  White  v.  Mutual  Fire  Ins.  Co.,  8  Gray  (Mass.)  566. 

'  RichinondmUe  Seminary  v.  Hamilton,  etc.,  Ins.  Co.,  14  Gray  (Mass.)  459. 

'See  also,  Clark  v.  Union Mut.  Iiis.  Co.,  40  N.  H,  333. 

'  Casey  v.  &oldsviid,  4  L.  C.  107. 

'  Sayles  v.  JV.  W.  Ins.  Co.,  2  Curtis  (U.  S.)  610  ;  Hall  v.  Peoples,  etc.,  Ins.  Co., 
6  Gray  (Mass.)  185 ;  Dennison  v.  Tlimnaston,  etc.,  Ins.  Co.,  20  Me.  125. 

"  Miller  v.  Western  Farmers',  etc.,  Ins.  Co.,  1  Handy  (Ohio)  209  ;  5  Bennett's  F. 
I,  C.  16 ;  Crates  v.  Madison  Co.  Mut.  Ins.  Co.,  5  N.  Y.  467 ;  Stebbins  v.  Globe  Ins. 
Co.,  2  Hall  (N.  Y.;  632. 
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assured  as  to  the  surroundings  of  the  risk  cannot  be  regarded  as  a 
promissory  warranty  that  the  same  surroundings  shall  continue,  but 
only  as  to  the  condition  of  the  premises  when  insured.  If  the  insurer 
desires  to  impose  the  burden  upon  the  assured,  to  see  that  no  changes 
are  made,  it  must  be  provided  for  in  the  policy.'  If,  however,  the 
policy  contains  a  provision  against  an  increase  of  risk,  it  relates  'to  an 
increase  within  the  control  of  the  assured,  and  if  he  erects  a  building 
upon  adjoining  premises,  materially  increasing  the  risk,  or  converts 
an  adjoining  building  owned  by  him  to  a  more  hazardous  use,  the 
policy  will  be  avoided  thereby ;  but  it  is  for  the  jury  to  say  whether  the 
risk  is  thereby  in  fact  increased.''  But  he  is  not  responsible  for  any 
increase  of  risk  resulting  from  the  acts  of  adjoining  owners.'  Nor  is 
he  deemed  as  violating  the  terms  of  the  policy,  if  the  conditions  as  to 
inci'ease  of  risk  relate  entirely  to  any  alteration  of  the  building  insured  or 
the  business  carried  on  therein,  by  himself  erecting  a  building  upon 
adjoining  premises,  *  nor  upon  the  same  premises,  as  a  barn'  or  any 
other  building.' 

Application  must  be  trne  at  time  policy  issues,  as  well  as  when  application  is  made. 

Sec.  118.  The  statements  of  the  assured,  relative  to  the  location, 
situation  and  condition  of  the  risk,  must  not  only  be  true  at  the  time 
when  the  application  was  made,  but  also  at  the  time  when  the  policy 
issues,  so  far  as  relates  to  any  chnages  therein  essentially  affecting  the 
risk,  within  the  control  of  the  assured.  Thus,  where  an  application 
was  made  in  California,  October  30th,  for  insurance  upon  a  dwelling, 
and  a  full  and  particular  description  of  the  same  was  given,  which 
application  was  forwarded  to  the  insurer  in  London,  who,  on  the  7th 
day  of  the  succeeding  April,  made  a  policy  thereon  covering  "brick 
building  used  as  a  dwelling-house  store  (described  in  the  paper  attached 
to  this  policy)."  The  paper  attached  gave  a  minute  description  of  a 
two-storied  house.  The  description  was,  in  fact,  accurate  up  to  the 
succeeding  March,  when  a  new  story  was  added  to  the  house,  without  the 
knowledge  or  consent  of  the  insurers.     The  court  held  that  the  descrip- 


^MUler  V.  Ivs.  Co.,  ante. 

'Howard  v.  Ky.  &  Louisville  Ins.  Co.,  13  B.  Mon.  (Ky.)  289;  BoatwngU  v. 
^tTia  Ins.  Co.  1  Strob.  (S.  C.)  281 ;  StebblTisv.  Globe  Ins.  Co.,  2  Hall)N.  Y.)  632; 
Stetson  V.  Tlie  Mass.  F.  Im.  Co.,  4  Mass.  330. 

'Howard  v.  Ky.  &  Louisville  Ins.  Co.,  ante;  Stebbins  v.  fflobe  Ins.  Co.,  ante. 

*  Gates  V.  Madison,  etc.,  Itis.  Co.,  ante. 

'Gates -v.  Mad'uson,  etc.,  Ins.  Co.,  ante;  Stebhins  v.  Globe  Ins.  Co.,  ante;  Stet- 
son A.  Mass.  F.  Ins.  Co.,  ante. 

'Stebbins  v.  Globe  Ins.  Co.,  ante. 
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tion  of  the  house  was  a  wg,rranty,  not  only  that  the  house  was  as 
described  in  the  application  at  the  time  of  its  execution,  but  also  a 
warranty  that  the  assured  would  not  voluntarily  do  anything  to  make 
the  building  vary  from  such  description,  aud  that  the  addition  of  a 
new  story  thereto,  was  a  breach  of  such  warranty.  "  It  would,"  said 
Campbell,  C.J .,  "  seem  revolting,  if,  as  soon  as  the  insurers  had  sent 
off  their  description,  to  be  shown  to  an  insurance  office  or  private  under- 
writer, they  might  have  added  several  stories  to  the  house,-  and  removed 
from  it  all  the  described  safeguards  against  fire,  and  that,  although  the 
description  misdescribed  the  state  of  the  premises  at  the  date  of  the 
policy,  a  fire  afterwards  happening,  an  indemnity  might  be  claimed, 
for  which  the  underwriter  had  received  no  adequate  considera- 
tion. *  *  'We  are  of  the  opinion  that  the  description  in  the  policy 
amounts  to  a  warranty  that  the  assured  would  not,  during  the  time  specified 
in  the  policy,  voluntarily  do  anything  to  make  the  condition  of  the  building 
vary  from  this  description,  so  as  thereby  to  increase  the  risk,  or  liability  of 
the  underwriter." ' 

When  policy  requires  facts,  subsequent  to  issue  of  policy,  to  be  noticed. 

Sec.  119.  Where  either  the  policy,  or  the  by-laws,  when  made  a  part 
of  the  policy,  require  that  notice  of  all  alterations  in  the  risk,  or  altera- 
tion or  erection  of  any  building  which  increases  the  risk,  or  which  it 
would  have  been  necessary  to  state  had  it  existed  at  the  time  when  the 
insurance  was  first  made,  shall  be  given  and  the  consent  of  the  com- 
pany obtained  or  the  policy  shall  be  void,  imposes  the  burden  upon 
the  assured  of  exercising  the  same  degree  of  strictness  in  disclosing 
new  facts  as  in  disclosing  facts  existing  at  the  time  of  making  the 
application.'' 

Prohibited  uses — when  policy  avoided  by  acts  of  tenants. 

8ec.  120.  Where  the  policy  prohibits  the  use  of  a,  building  for  certain 
purposes,  the  policy  becomes  void  if  devoted  to  such  uses  by  a  ten- 
ant without  the  knowledge  or  consent  of  the  assured ;  °  or  where  it 
provides  that  certain  articles  shall  be  kept  in  a  certain  way,  as  ashes, 
the  policy  is  avoided  if  they  are  kept  in  a  different  way,  even  though 
the  act  is  done  by  a  servant  without  the  assured's  knowledge  or  direc- 


^Sillem  v.  Thcrmton,  1  El.  &  Bl.  868. 

'Calvert  v.  Bamilton  Mut.  Ins.  Co.,  1  Allen  (Mass.)  308. 

'^^^^y  '^-  Worcester  Ins.  Co.,  97  Mass.  284.  But  a  contrary  doctrine  is  held  in 
Rhode  Island,  and  in  such  a  case,  a  plea  that  the  use  was  without  the  knowledge 
01-  consent  of  the  insured,  is  held  a  good  answer.     Hoxie  v.  Providence  Mut.  Ins, 
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tion.'  Bat  where  the  language  of  the  policjr  is  such  as  to  indicate  that 
It  refers  only  to  an  unlawful  or  prohibited  use  by  the  assent  or  privity 
of  the  assured,  and  a  contrary  construction  would  in  any  measure  be 
forced;  the  use  of  the  premises  in  that  way  must  be  shown  to  have 
been  with  the  owner's  privity.'' 

Where  the  policy  specially  provides  that,  if  the  building  is  used  for 
an  unlawful  purpose,  the  policy  shall  be  void,  if  devoted  to  such  use 
hy  a  tenant,  even  without  the  knowledge  of  the  assured,  the  policy  is 
thereby  invalidated  f  and  a  policy  upon  property  kept  and  sold  con- 
trary to  law,  is  invalid,  as  the  law  will  not  give  effect  to  a  contract 
made  to  protect  traffic  which  it  has  prohibited,*  as  upon  a  stock  of 
liquors  kept  for  sale  in  violation  of  law.'  A  policy  effected  by  a  mort- 
gagor out  of  possession,  which  prohibits  the  use  of  the  premises  in  a 
certain  way  or  for  certain  purposes,  is  invalidated  by  the  use  of  the 
premises  in  that  way,  either  by  the  mortgagor  or  any  person  in  pos- 
session of  the  premises  under  him."  Thus,  in  the  case  last  referred 
to,  the  mortgagor  took  out  a  policy,  containing  a  prohibition  as  to  cer- 
tain hazardous  trades,  among  which  was  that  of  a  "  sail  maker,"  or 
the  depositing  or  keeping  therein,  of  certain  hazardous  articles,  among 
which  was  "confectionary."  The  mortgagee  in  possession,  let  the 
store  to  a  tenant,  who  sublet  the  loft  to  a  sail  maker,  who,  about  two 
weeks  before  the  fire,  moved  his  stock  and  tools  into  the  building, 
although  he  had  not  at  the  time  of  the  loss  commenced  work  therein. 
The  dwelling  was  let  to  several  persons,  one  of  whom  occupied  it  as  a 
barber's  shop,  and  also  kept  "confectionary"  in  small  quantities,  in 
glass  jars  on  his  counters  and  shelves.  The  fire  did  not  originate 
either  in  the  barber's  shop  or  in  the  sail  maker's  rooms,  but  the  court 
held  that  the  policy  was  invalidated  by  their  use  for  those  purposes, 
although  such  use  did  not  contribute  to  produce  the  loss.  The  use 
was  directly  contrary  to  the  terms  of  the  policy,  and  rendered  it  void.' 

'  Wm-cester  v.  Wweester  Ins.  Co.,  9  Gray  (Mass.)  27  ;  Howard  v.  BaZtiinore,  etc., 

Ins.  Co.,  16  Md.  377;  Mead  v.  JST.  W.  Ins.  Co.,  14  N.  Y.  533;  Fire  Ass.  of  PUla. 

v.  Williamson,  26  Penn.  St.  196. 

'  Cunard  v.  Hyde,  El.,  Bl.  &  El.  670  ;  Wilson  v.  SanMn,  34  L.  J.  (N.  S.)  Q.  B.  62 

'  Kelly  v.  Worcester  Ins.  Co.,  97  Mass.  284 ;  contra,  see  Hoxie  v.  Providence 

Ins.  Co.,  6  R.  I.  517. 

*  Kelly  V.  Home,  etc.,  Ins.  Co.,  97  Mass.  288 ;  Richardson  v.  Marine  Ins.  Co.,  6 
Mass.  Ill ;  Breed  v.  Eaton,  10  Mass.  21 ;  Clark  v.  Protection  Ins.  Co.,  1  Story 
(U.  S.)  109. 

*  Kelly  v.  Boine,  etc.,  Ins.  Co.,  ante. 

'  Witherell  v.  City  F.  Ins.  Co.,  16  Gray  (Mass.)  276. 

'Zee  V.  Howard  Ins.  Co.,  3  Gray  (Mass.)  383 ;  Macomher  v.  Howard  F.  Ins.  Co., 
7  Gray  (Mass.)  257. 
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Person  procuring  policy  through  agent,  bound  by  his  acts. 

Sec.  121.  If  a  person  seeks  to  bind  an  insurance  company  under  a 
policy  procured  by  an  agent,,  he  must  himself  be  bound  by  what  the 
agent  did  in  procuring  it,  and  he  cannot  be  permitted  to  repudiate  the 
agent's  acts  in  obtaining  the  policy  and  still  claim  that  the  insurers 
are  liable  on  their  part.  The  whole  contract  must  stand,  or  none  of 
it.  The  acceptance  of  a  policy  procured  by  an  agent,  is  evidence  of 
the  ratification  of  the  agent's  acts,  and  the  insured  will  not  be  per- 
mitted to  show  that  he  never  read  the  policy,  for  the  purpose  of 
showing  that  he  never  in  fact  ratified  the  agent's  acts.'  He  is  bound 
by  the  representations  made  by  such  agent  in  reference  to  the 
property,  and  if  such  agent  makes  a  written  application,  although 
it  is  not  signed,  which  is  referred  to  and  made  a  part  of  the 
policy,  the  assured,  by  accepting  the  policy,  ratifies  the  agent's  acts, 
and  is  estopped  from  denying  his  authority  to  make  such  application." 
Thus,  in  the  case  last  referred  to,  the  plaintifif  authorized  one  Robly, 
through  whom  they  had  previously  procured  insurance  upon  the  same 
property,  to  procure  insurance  for  them  in  some  good  stock  company, 
telling  him  that  the  property  was  situated  as  before.  "When  the  pre- 
vious insurance  was  obtained  by  him  for  them,  there  were  two 
mortgages  upon  the  property,  and  they  were  still  outstanding  when 
the  insurance  in  the  defendant  company  was  obtained,  but  were  not 
mentioned  in  the  application  made  by  Robly.  The  court  held  that 
the  insured  was  bound  by  the  application  made  by  Robly,  and  was 
estopped  from  denying  his  authority  to  make  it. 

Fraud  of  insurers  in  issue  of  policy,  will  not  entitle  assured  to  recover  unless  reformed. 

Sec.  122.  When  a  person  has  been  induced  by  the  fraud  of  an  insur- 
ance company  or  its  agent  to  accept  a  policy  with  conditions  therein 
which  such  officers  or  agent  knew  would  relieve  the  company  from  all 
liability  for  a  loss  under  the  policy,  the  assured  cannot,  upon  proof 
of  these  facts,  enforce  the  policy,  but  must  seek  his  remedy  either 
through  a  reformation  of  the  policy,  or  by  an  action  against  the  insurer 
for  fraud."  The  court  held,  that  where  an  application  was  made 
which  incorrectly  described  the  property,  and  was,  in  terms,  made  a 
part  of  the  policy,  the  fact  that  the  agent  or  officers  of  the  company 
hnew  the  real  situation  of  the  property,  did  not  affect  the  question ;  that 

'  Monitor  Mut.  Ins.  Co.  v.  Buffum,  115  Mass.  343.  See  also,  Grace  v.  Adams, 
100  Mass.  515,  in  support  of  the  general  doctrine  that  a,  party  must  be  bound 
himself,  if  he  would  bind  the  other  party  to  a  contract. 

'Draper  v.  Cliartei-  Oak  Ins.  Co.,  2  Allen  (Mass.)  569. 

•  2'ebbetts  v.  Hamilton  Mut.  Ins.  Co.,  3  Allen  (Mass.)  569.  ^ 
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the  insurer  had  a  right  to  rely  upon  the  application  rather  than  upon 
the,r  own  knowledge  of  the  facts.  Bat  if  the  application  had  been 
iilled  up  by  an  agent  of  the  company,  and  the  erroneous  statements 
were  made  by  him  according  to  the  better  class  of  cases,  the  plaintiff 
might  have  enforced  the  policy.' 

Assured  may  cancel  policies  although  other  poUcies  provide  they  shall  only  be  liable  pro  rata 

Sec.  123.  Where  several  policies  are  outstanding  upon  the  same 
property,  and  it  is  a  condition  of  either  of  said  policies  that,  in  case  of 
loss,  the  insurer  shall  only  be  liable  for  a  pro  rata  part  thereof,  in  the 
absence  of  a  condition  requiring  a  specific  amount  of  insurance  to  be 
kept  up,  it  is  competent  for  the  insured  to  cancel  any  of  said  policies 
and  in  case,  by  any  act  of  his,  either  of  the  policies  become  void,  the 
other  insurers  will  be  liable  for  the  loss,  and  cannot  insist  that  they 
shall  only  be  liable  for  such  a  sum  as  they  would  have  been  liable  for 
if  all  the  policies  had  been  kept  on  foot." 

When  liability  has  attached  under  policy,  payment  of  loss  upon  one  class  of  property  does  not 
defeat  claim  for  loss  on  another,  though  receipted  in  fuli. 

Sec.  124.  Where  the  liability  of  an  insurer  has  attached  under  a 
policy  by  a  total  loss  of  the  property  covered,  the  acceptance  of  a  sum 
insured  upon  one  class  of  property  will  not  release  the  company  from 
liability  for  property  of  another  class  separately  valued,  even  though 
upon  the  payment  of  such  sum  a  receipt  is  given,  expressed  to  be  "  in 
full  satisfaction  for  the  loss,"  and  the  policy  is  cancelled.  Thus,  in  a 
New  York  case,'  an  action  was  brought  to  recover  the  amount  of  a  policy 
of  insurance  for  §1,500 — $500  on  dwelling-house;  $600  on  barn;  and 
$400  on  the  produce  therein.  The  barn  and  its  contents  were  destroyed 
by  fire.     Defendant  did  not  dispute  the  liability  of  $400  on  produce, 

'In  Reaper  City  Ins  Co.  v.  Jones,  Sup.  Ct.  of  III.,  5  W.  Ins.  Rev.  683,  one  clause 
in  the  policy  sued  on  made  it  void  if  gunpowder  was  kept  in  the  house  without 
wiitten  pei-mission,  and  it  was  further  declai-ed,  that  nothing  less  than  a  distinct 
agreement  indorsed  on  the  policy  should  be  construed  as  a  waiver  of  any  condi- 
tion or  restriction.  The  assured,  at  the  time  of  loss,  had  on  hand  a  few  pounds 
of  gunpowder,  kept  with  the  knowledge  and  express  permission  of  the  agent  of 
the  company.  The  agent  did  not  call  the  attention  of  the  assured  to  the  pai-- 
ticular  condition  of  the  policy.  Held,  that  the  company  can  waive  such  a  condi- 
tion, it  being  for  the  benefit  of  the  company.  The  company  received  the  pay- 
ment of  the  premiums  with  a  determination  to  resist  payment  if  loss  occurs.  The 
company  was  chargeable  with  the  act  of  their  agent  in  giving  permission  to  keep 
powder ;  such  conditions,  printed  in  the  smallest  type  and  read  with  great  diffi- 
culty, are  but  traps  when  attention  is  not  called  to  them.  With  knowledge  of 
the  fact  on  the  part  of  agents,  and  when  no  notice  is  given  of  the  stringent  char- 
acter of  the  condition,  but  specific  authority  is  granted  to  continue  to  keep  the 
articles,  the  company  waives  the  foi-feiture. 

'Hand  v.  Williamsbwgh  Mre  Ins.  Co.,  57  N.  Y.  41. 

*Iledfield  v.  Holland  Pwchase  Ins.  Co. 
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and  paid  this  amount,  and  received  a  writing  declaring  that  it  was 
received  in  full  satisfaction  for  the  loss,  and  "  cancelling  $1,500  on  said 
policy."  The  court  held  that  the  writing  was  not  a  technical  release, 
and  the  payment  formed  no  consideration  for  the  discharge  of  the 
defendant  from  liability  as  to  the  barn,  and  that  it  did  not  preclude 
plaintiff  from  recovering  the  insurance  thereon. 

Right  of  insurer  to  recover  back  money  paid  for  loss. 

Sec.  125.  Although  fraud  vitiates  all  contracts,  so  that  an  adjust- 
ment of  a  loss  obtained  by  fraud,  would  be  void,  yet  this  proceeds 
upon  the  ground  that  the  parties  have  treated  without  suspicion,  and 
does  not  apply  to  a  case  where  fraud  is  set  up  by  an  insurer,  as  a 
reason  why  the  loss  should  not  be  paid  to  an  innocent  holder  of  the 
policy,  and,  as  a  result,  without  fraud,  misrepresentation  or  conceal- 
ment on  the  part  of  the  policy-holder,  the  loss  is  compromised,  the 
insurer  is  thereby  estopped  from  recovering  back  the  money  that  has 
been  paid  under  such  compromise,  on  the  ground  that  subsequent 
thereto  it  had  discovered  that  the  loss  was  fraudulent.'  But  if,  at  the 
time  of  the  compromise,  the  policy-holder  had  known  of  the  fraud,  and 
had  designedly  concealed  the  facts,  or  if  he  was  personally  implicated 
in  the  original  fraud,  the  rule  would  be  different,  and  a  recovery 
might  be  had.'' 

Property  described  withont  words  limiting  the  risk  as  to  locality. 

Sec.  126.  When  no  words  of  limitation  are  used  the  policy  covers 
the  risk,  wherever  the  property  may  be,  as  where  the  policy  covers 
"  $300  on  his  granary  and  his  wagon-house  ;  |300  on  his  grain  therein, 
or  in  stack,"  described  as  being  on  sections  17,  19,  20.  When  the 
policy  was  issued  the  plaintiff  owned  a  tract  of  land,  consisting  of  380 
acres,  lying  in  each  of  the  sections  named,  but  not  embracing  all  the 
land  in  those  sections.  After  the  issue  of  the  policy,  he  purchased 
twenty  acres  more  in  section  17,  but  not  adjoining  his  other  land. 
He  raised  and  stacked  wheat  on  this  piece  of  land,  and  it  was  burned, 
and  the  court  held  that  it  was  covered  by  the  policy,  because  the  assured 
was  not  limited  to  stacks  on  any  particular  portion  of  the  sections  named.  ° 
Under  such  a  policy,  the  assured  clearly  had  a  right  to  deposit  his 
grain  at  any  place  upon  either  or  all  the  sections.     To  that  extent  it 

^Barlow  et  at.  v.  Ocean  Ins.  Co.,  i  Met.  (Mass.)  270;  Hage  v.  Sage,  1  Watts 
(Penn.)  216  ;  Haigh  v.  Brooks,  10  Ad.  &  El.  309  ;  Union  Bank  v.  &eary,  5  Peters, 
(U.  S.)  99  ;  Holcombe  v.  Stimpson,  8  Vt.  14] . 

"Hubbard,  J.,  Barlow  v.  Ocean  Ins.  Co.,  ante. 

^Sawyer  v.  DocLge  Co.  Mut.  Ins.  Co.,  37  Wis.  503. 
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was  a  floating  policy.  In  an  Iowa  case,'  the  policy  described  the 
property  as  follows  :  "  On  his  dwelling-house  $400  ;  grain  in  the  stack 
or  crib,  §600;  hay  in  stack,  8320;  seven  horses,  §750;  cattle,  $275- 
situated  in  section  22,  town  99,  range  7  west."  There  was  also  a  pro- 
vision against  increase  of  risk.  While  the  assured  was  engaged  in 
hauling  his  grain  to  market  he  stopped  at  a  hotel  for  the  night,  and 
put  his  team  in  a  hotel  barn,  which  was  burned  during  the  night 
together  with  one  of  the  horses.  It  was  found  that  the  danger  from 
lire  in  the  hotel  barn  was  greater  than  it  was  on  the  farm  of  the 
assured.  The  insurers  insisted  that  they  were  not  liable,  for  the 
reason  that  the  property  was  not  destroyed  on  the  farm,  and  also 
because,  by  placing  the  horses  in  the  hotel  barn,  the  assured  had 
violated  the  condition  as  to  increase  of  risk.  But  the  court  held  that 
the  word  "  situats,"  used  in  the  policy,  was  merely  one  of  description, 
used  to  identify  the  risk,  and  was  not  a  word  of  limitation,  confining 
the  liability  of  the  insurers  to  a  loss  occurring  on  the  premises  named, 
and  that  the  defendant  was  liable  for  the  loss. 

When  a  policy  contains  language  clearly  indicating  an  intention  on  the 
part  of  the  insurer  to  stand  liable  for  any  loss  that  the  assured  may  sus- 
tain from  fire  upon  his  pi'emises,  che  risk  is  not  restricted  to  premises  then 
owned  or  occupied  by  the  assured,  if,  from  the  nature  of  the  business  and 
the  uses  to  which  the  property  insured  is  denoted,  it  is  evident  that  the  par- 
ties did  not  intend  any  such  restriction.  Thus,  in  a  Massachusetts  case," 
the  plaintiffs  took  out  a  policy  on  their  road  furniture,  consisting  of 
locomotive  engines  and  cars  of  all  descriptions  and  snow  plows  on  the 
line  of  their  road  and  in  actual  use ;  but  not  on  machine  or  repair 
shops.  The  owners  of  a  wharf  in  Charlestown  laid  a  track  the  whole 
length  of  the  wharf,  which  connected  the  Charlestown  Branch  Rail- 
road with  the  Fitchburg  Railroad,  for  the  purpose  of  conveniently  ship- 
ping and  receiving  ice.  The  cars  for  which  this  action  was  brought, 
were  drawn  over  the  Fitchburg  and  Charlstown  Branch  Railroads  and 
left  over  night  on  the  track  at  the  extreme  end  of  the  wharf,  four 
hundred  and  forty  feet  from  the  line  of  the  Charlestown  Branch,  near 
a  shed  used  by  the  occupants  of  the  wharf  to  store  shavings  and  saw- 
dust. A  fire  originated  in  the  shed  and  consumed  the  cars.  The 
insurers  claimed  that  they  were  not  liable,  because  the  cars  were  not 
destroyed  on  a  part  of  the  line  of  the  assured's  road  proper,  or  which 
was  owned  by  or  in  its  possession  when  the  policy  was  issued.     The 

^Peterson  v.  Miss.  Valley  Ins.  Co.,  24  Iowa,  494. 

'Fi.tchbv/rgh  R.  R.  Co.  v.  Charleston,  etc.,  Im.  Co.,  7  Gray  (Mass.)  64. 
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court  held,  however,  that  the  defendants  were  liable,  holding  that,  in 
construing  the  policy,  they  must  look  not  only  at  the  words  of  the 
policy,  but  also  to  their  evident  intent  as  evinced  by  the  nature  of  the 
property  and  its  uses  ;  and  that,  in  view  of  all  the  circumstances,  if 
the  cars  were  destroyed  upon  a  track  which  had  been  adopted  by  it 
as  a  part  of  its  line,  it  was  a  loss  within  the  policy.  The  same  prin- 
ciple was  adopted  in  a  New  York  case.'  In  that  case,  the  plaintiffs, 
as  trustees  of  a  railroad,  made  insurance  "  on  any  property  belonging 
to  the  said  Trust  Company  as  trustees  and  lessees  as  aforesaid,  for 
which  they  may  be  liable  ;  it  matters  not  of  what  the  property  may 
consist  or  what  it  may  be,  provided  it  is  on  premises  owned  or 
occupied  by  said  trustees,  and  situate  on  their  railroad  premises  in 
the  city  of  Racine,  Wis."  The  railroad  company  had  purchased,  and 
the  plaintiffs  as  mortgagees  and  trustees  owned,  certain  wharf  prop- 
erty fronting  on  Root  river.  The  cars  came  to  the  river,  and  the 
wharf  was  used  for  the  transferring  of  freight  between  boats  and 
cars.  Plaintiffs  owned  a  dredgeboat,  to  keep  the  water  a  sufficient 
depth  in  front  of  the  wharf,  and  while  made  fast  to  the  wharf,  it  was 
consumed  by  fire.  It  was  held,  the  boat  was  in  plaintiff's  possession 
annexed  to  the  railroad  premises,  and  was  therefore  upon  the  prop- 
erty of  the  plaintiffs  within  the  meaning  of  the  policy. 

Policies  in  blank  or  to  whom  it  may  concern. 

Sec.  127.  While  an  insurable  interest  is  essential  to  uphold  a  policy, 
and,  while  generally  the  party  insured  is  named  in  the  policy,  yet, 
this  is  by  no  means  indispensable,  and  a  policy  may  be  issued  in  blank, 
covering  the  interests  of  any  person  having  an  insurable  interest  in 
the  property,  or,  as  is  generally  the  case,  "  to  whom  it  may  concern.'" 
And  in  such  case,  unless  the  policy  stipulates  against  an  alienation  of 
the  property,  the  policy  applies  to  the  benefits  of  the  person  who  may 
own  the  property  at  the  time  of  the  loss.' 

In  such  cases,  the  person  having  the  title  to  the  property  at  the  time 
of  loss,  although  not  having  an  interest  therein  when  the  policy  issued, 
may,  by  adoption  of  the  contract,  avail  himself  of  its  advantages,  and 
extrinsic  evidence  is  admissible  to  show  who  was,  in  fact,  concerned' 

'  Farmers'  Loan  &  Trust  Co.  v.  Harmony  F.  &  M.  Ins.  Co.,  41  N.  Y.  619. 

"  Turner  v.  Burrows,  8  "Wend.  (N.  Y.)  144;  Burgher  v.  Columbian  Ins.  Co.,  17 
Barb.  (N.  Y.)  274. 

'  Turner  v.  Burrows,  ante. 

'  Nemson  v.  Douglass,  7  H.  &  J.  (Md.)  417.  In  Black  v.  ColwmMan  Ins.  Co.,  42 
N.  Y.  393,  a  policy  was  issued  as  follows :  "To  H.  C.  &  Co.,  on  account  of  A.  B. 
&  Co.,  on  property  consigned  to  H.  C.  &  Co.  by  regular  invoice  and  bill  of  lading. 
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But,  in  order  to  avail  himself  of  the  policy,  he  must  show  not  only  his 
interest  therein  at  the  time  of  loss,  but  also  that  the  interest  acquired  by  him 
was  within  the  contemplation  of  the  parties  procuring  the  insurance.     Thus, 
it  would  be  presumed  that  a  person  taking  out  such  a  policy  upon  a 
cargo  of  merchandise,  had  in  contemplation  the  interest  of  any  person 
who  might  subsequently  purchase  the  same,  or  an  interest  therein 
from  him  before  the  voyage  was  ended,  and  the  policy  would  enure  to 
such  person's  benefit,  but,  if  the  cargo  should  be  seized  and  sold  to 
satisfy  a  debt  against  the  assured,  the  policy  would  not  enure  to  the 
benefit  of  the  purchaser,  because  neither  he  nor  his  interest  was  within 
the  contemplation  of  the  parties  when  the  policy  was  taken  out.'    But, 
if  such  a  policy  contains  a  stipulation  against  alienation,  it  is  restricted 
to  those  in  interest  at  the  time  when  the  contract  was  made.'    The  inten- 
tion of  the  parties  must  control,  and  the  fact  that  the  words  "for  the 
benefit  of  whom  it  may  concern,"  are  not  used,  is  not  decisive.    The 
policy  must  be  construed  according  to  the  evident  intention  of  the 
parties,  as  gathered  from  the  language  employed  and  the  circumstances 
under  which  it  was  procured,  and  if  it  appears  that  it  was  the  inten- 
tion of  the  insurer  to  insure  for  the  benefits  of  any  person  in  interest, 
although  not  named  therein,  the  rights  of  the  parties  will  not  be  defeated, 
because  the  usual  and  customary  words  are  not  employed  to  express 
such  intent.' 


Risks  appUcable  hereto  to  be  reported  to  this  company  for  indorsement  on  the 
policy,  as  soon  as  known  to  the  insured."  Gold  was  shipped  by  L.  b.  &  Oo.,  by 
bill  of  lading  in  their  name.  The  invoice  was  by  U.  B.  of  San  F™P"sc°,  addressed 
to  U  B  &  Co.  at  New  York,  the  heading  of  which  was,  "Shipped  by  A.  B.  & 
Co.,  to  be  delivered  to  H.  C.  &  Co."  They  called  the  attention  of  '"^^Jf  P™^'" 
dent  to  the  bill  of  lading  and  invoice.  He  said  it  made  no  difference,  and  dii  ected 
The  inured  to  an  entry^clerk  who  made  the  -dorsement  and  the  preminm  was 
afterwards  paid.  It  was  held  that  the  consigimient  and  bill  "^  If/"^^^"^  "°'"J; 
nallv  to  U.  B.,  but  really  to  the  insured  ;  that  the  acts  and  words  of  the  company  » 
president  wer'e  properly  received,  to  show  how  the  dfendans  led  insured  to  con- 
strue or  understand  the  contract.  In  Irmng  \^%^}^,^-^\^l\].^°b  i^^i.^ 
507,  the  plaintiff  stated  in  his  preliminaiy  proofs  of  loss  that  the  ^  -^  the  Joods 
Clark  &  Co  of  which  he  was  the  principal  membei-,  manufactured  the  gooOs 
iWed^;  ^hatle  had  fui-nished  alAhe  c%tal  to  *«  fi™,  was^ts  sf  ci* 
and  that  his  interest  in  it  would  cover  all  the  assets  of  ^."^  *;™^,.  ",X  and 
that  Clark  and  the  plaintiff  had  abandoned  ^l">tention  of  ^J°P^  ^'^^^  ^^^1 
that  Clark  was  to  be  paid  for  his  services  Held,  the  fjcts  ^  ^fd  the  plaintiff 
liminary  proofs  were  conclusive  ;  that  if  the  fj^dence  of  Claik  and  t^e  pmmt 
did  not  harmonize  with  the  statements  m  the  P''*"^^"^^  P'X'j,t*  ""uredj 
reiected  ;  but  that  the  plaintiff  was  the  substantial  owner  of  the  pi  opei  ty  insui  eu , 
hence  th^  policy  was  effectual,  though  made  to  the  plaintiff  individually. 

'  WaHngy.  IndernnUy  Ins.  Co.,  45  N.  Y.  606 ;  News<m  v.  Douglass,  ante. 

'Minturn  v.  Manufacturers  Ins.  Co.,  10  Gray  (Mass.)  501. 

"Duncan  v.  Sun  Mutual  Ins.  Co.,  12  La.  An.  486 ;  4  Ben.  F.  I.  C.  191. 
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PoUcy  in  name  of  Agent-policy  taken  by  agent  in  name  of  principal  without  previous  anthority. 

Sec.  128.  Where  a  policy  is  issued  in  the  name  of  an  agent,  for  an 
unnamed  principal,  no  one  but  the  person  for  whom  the  agent  acUd  at  the 
time  of  insurance,  can  avail  himself  of  the  advantages  of  the  policy.' 
A  third  person,  not  in  the  contemplation  of  the  parties  at  the  time, 
cannot  avail  himself  thereof."  In  order  that  a  stranger  to  the  con- 
tract, may  avail  himself  of  it,  the  language  thereof  must  be  such  as 
to  embrace  and  cover  his  interests."  A  policy  taken  out  by  an  agent 
without  any  previous  authority,  may  be  made  available  by  the  princi- 
pal by  a  notification  of  the  act,  even  after  a  loss,'  and  it  seems  that, 
even  where  a  policy  is  taken  out  by  a  third  person,  not  in  any  sense 
an  agent  of  the  assured,  either  the  principal  or  an  agent  having 
authority  in  the  premises,  may  adopt  the  policy  by  notifying  the  act 
of  such  person  in  its  procurement.'  Where  an  agent,  .or  other  person, 
procures  insurance  to  be  made  for  the  benefit  of  another,  to  cover  such 
other  persons  interest  in  the  property,  and  the  insurance  was  paid  for 
by  the  person  for  whose  benefit  it  was  made,  the  person  procuring  it 
cannot  compel  the  payment  of  the  loss  to  him.° 

Joint  owners. 

Sec.  129.  A  policy  of  onei  joint  owner  upon  joint  property,  covers 
only  his  interest  therein,  and  does  not  embrace  the  interest  of  his 
co-owner.  In  order  to  extend  to  other  interests,  the  language  of  the 
policy  must  be  such  as  clearly  to  embrace  them.'  If  the  assured  acts 
for  others  as  well  as  himself,  he  must  make  known  the  relation  in 
which  he  stands.'  Thus,  in  a  New  York  case,"  A.  took  out  a  policy 
in  his  own  name  to  cover  the  interests  of  A.  and  B.  in  an  adventure 
in  which  three  persons  were  interested.  The  court  held  that  the  inter- 
ests of  A.  and  B.  were  covered,  but  not  the  interest  of  C.  therein.'" 
When  a  policy  is  taken  out  in  the  name  of  partners,  or  other  joint 


^Chaves  v.  Boston,  etc.,  Ins.  Co.,  2  Cr.  (U.  S.)  215;  Russell  v.  iV.  B.,  etc., Ins. 
Co.,  4  Mass.  82. 
"  Waring  v.  Indemnity  Ins.  Co.,  ante  ;  Newson  v.  Douglass,  ante. 

'Burgher  v.  Colmnbian  Ins.  Co.,  ante;  Pacific  Ins.  Co.  v.  Catlett,  4  Wend.  fN. 
Y.)  75. 

*  Finney  v.  Pairhaven  Ins.  Co.,  5  Met.  (Mass.)  192;  Farmers,  etc.,  Ins.  Co.  v. 
Marshall,  29  Vt.  23.  , 

'  Mound  City  Life  Ins.  Co.  v.  Huth,  49  Ala.  529. 

"Pritchett  v.  Ins.  Co.,  27  La.  An.  525. 

'  Biirgher  v.  Columbian  Ins.  Co.,  17  Bavb.  (N.  Y.)  274. 

'Dumas  v.  Jones,  4  Mass.  647  ;  Tappan  v.  Atkinson,  2  id.  365. 

'Pacific  In.1.  Co.  v.  Catlett,  4  Wend.  (N.  Y.)  75. 

'"  See  Turner  v.  Burrows,  5  Wend.  (N.  Y.)  144. 
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owners  of  property,  the  death  of  one  does  not  defeat  the  policy  but 
the  survivor  may  recover  for  the  loss  of  all  property  owned  by  the 
firm,  or  by  himself  and  his  co-owner,  at  the  time  of  such  co-owner's 
death,  but  not  for  any  property  purchased  by  him  subsequent  thereto, 
unless  they  were  purchased  for  the  benefit  of  the  estate  or  heirs  of  such 
deceased  co-owner,  as  well  as  for  himself  and  unde,-  authority  to  that  end.' 

Eebuilding,  right  of,  how  acquired.  Election  to  rebuild  must  be  made  according  lo  policy  Con- 
verts poUcy  into  building  contract.  Effect  of  impossibility  of  performance.  Measure  of 
recovery  for  failure  to  perform  or  defective  performance. 

Sec.  130.  The  insurer,  unless  provision  is  made  therefor  in  the 
policy,  is  bound  to  pay  the  loss  in  money,  and  cannot  reinstate  the 
building  or  replace  the  property  destroyed,  by  other,  in  kind  and  value." 
Immediately  upon  the  happening  of  the  loss,  the  loss  of  the  assured, 
to  the  extent  of  the  amount  insured,  becomes  a  debt  against  the  com- 
pany, which  it  is  bound  to  discharge  in  the  same  manner  as  other 
debts  are  discharged.  But  if  the  insurer,  as  he  may,  stipulates  to  pay 
the  loss  in  a  particular  way,  he  is  only  bound  to  pay  in  that  mode ; 
and  if  he  stipulates  to  reinstate  the  building,  or  replace  the  property 
in  value  or  kind,  he  must  be  permitted  to  do  so;  and  if  the  assured 
refuses  to  receive  indemnity  for  his  loss,  in  the  mode  provided,  he  can 
recover  nothing*  upon  the  policy.  Thus,  where  a  policy  provided  that 
the  insurer,  in  case  of  loss  or  damage  to  the  building,  might  rebuild 
or  repair  the  building  if  he  elected  so  to  do  within  thirty  days  after 
loss,  and  the  assured  immediately  after  loss  commenced  rebuilding, 
but  before  the  thirty  days  had  elapsed  the  insurer  gave  notice  of  an 
intention  to  rebuild,  which  the  assured  refused  to  permit  them  to  do, 
it  was  held  that  he  could  maintain  no  action  upon  the  policy  for  the 
loss.'     The  right  to  reinstate  the  property  must  be  exercised  in  the 

'  In  Wood  V.  Rutland,  etc.,  Ins.  Co.,  31  Vt.  552,  it  was  held  that  the  survivor 
could  not  maintain  an  action  upon  the  policy  in  his  ovm  Tiame  to  recover  more 
than  his  own  interest,  unless  the  insurers  had  promised  to  pay  him  after  the  loss, 
but  that  he  must  be  joined  with  the  administrator  or  executor  in  the  suit. 

'Com.  Ins.  Co.  v.  Seniiett,  37  Penn.  St.  205.  In  Wallace  v.  Itis.  Co.,  37  Penn. 
St.  205 ;  1  Ben.  F.  I.  C.  412,  Poeter,  J.,  says,  in  reference  to  the  claim  of  insurers 
to  rebuild  when  the  policy  is  silent  ^ipon  that  question,  "  No  usage  is  found  to 
sanction  such  a  pretension.  There  is  no  law  which  authorizes  it.  The  contract 
makes  no  mention  of  it,  on  the  contrary,  it  stipulates  that  the  loss  shall  be  paid  in 
money.  It  is  true  that  rebuilding'  might  in  some  cases  be  an  indeminty  for  the 
loss.  It  would  perhaps  have  been  so  in  this  instance ;  but  then,  it  VMS  nat  the 
indemnity  the  insured  paid  for,  and  we  are  at  a  loss  to  conceive  how,- on  policies 
where  such  a  right  is  not  expressly  confirmed,  it  could  be  supposed  one  of  the 
parties  had  a  right  to  change  the  agreement,  and  substitute  one  mode  of  perfoi-m- 
ance  for  another." 

'  Beals  V.  Home  Ins.  Co.,  36  N.  Y.  532  ;  N.  T.  F.  Ins.  Co.  v.  Delavam,  8  Paige 
Ch.  (N.  Y.)  418. 
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mode  and  noticed  within  the  time  prescribed  in  the  policy,  or  it  is 
lost,  and  if  after  such  right  has  lapsed,  by  a  failure  to  make  its  election 
within  the  time  prescribed,  it  goes  on  and  rebuilds  or  repairs  the  pre- 
mises, non-compliance  with  the  policy,  in  respect  to  notice,  etc.,  not 
having  been  waived  by  the  assured— he  is  bound  to  pay  the  loss  to 
the  assured  in  money,  notwithstanding  the  reinstatement  of  the 
property  by  it,  and  is  entitled  to  no  deduction  from  the  amount  of 
the  loss  in  consequence  of  such  new  building  or  repairs.' 

Thus,  in  the  case  last  cited,  the  polic/  contained  a  reservation  of  a 
right  to  reinstate  the  property  within  thirty  days  after  loss.  Notice 
of  loss  was  served  by  the  assured  upon  the  local  agent  May  6th,  and 
notice  of  an  intention  to  repair  was  not  given  until  the  irMdle  of  June. 
The  insurers  after  giving  such  notice,  went  on  and  made  repairs  to  the 
amount  of  about  §150.  The  assured  never  assented  to  the  making  of 
such  repairs,  and  in  an  action  upon  the  policy,  to  recover  for  the  loss, 
it  was  held  by  the  court,  that  no  deduction  could  be  made  from  the 
amount  of  the  actual  loss,  for  the  repairs  made  by  the  assured,  and  a 
verdict  for  $385.75  was  sustained. 

Scott,  J.,  in  passing  upon  the  relative  rights  of  the  parties  under 
the  circumstances  detailed,  among  other  things,  said:  "The  defense 
relied  on  is,  that  the  company  elected  to,  and  did,  repair  the  property 
insured  after  the  injury  occasioned  by  the  fire.  The  policy  contained 
a  clause,  that  it  should  be  optional  with  the  company  to  repair,  rebuild 
or  replace  the  property,  loss  or  damage  with  other  like  kind,  within  a 
reasonable  time,  by  giving  notice  of  its  intention  so  to  do,  within  thirty 
days  after  the  receipt  of  proof  of  loss.  It  is  in  proof  that  the  com- 
pany did  elect  to  repair  the  property  insured,  and  did  do  work  upon 
it,  for  which  it  paid  the  carpenter  who  did  the  work  the  sum  of  $150. 
There  is  great  conflict  in  the  evidence  as  to  the  fact  whether  the 
building,  after  the  work  was  completed  by  the  company,  was  in  as 
good  condition  as  before  the  fire.  The  building  was  an  old  one,  and 
the  weight  of  evidence  seems  to  be  that  it  was  so  nearly  destroyed  by 
the  fire,  that  the  work  and  materials  used  in  making  the  repairs  were 
a  useless  expenditure. 

The  appellee  insists  that  the  company  did  not  make  its  election  to 
repair  the  property  within  the  thirty  days,  the  period  fixed  by  the 
provisions  of  the  policy  in  which  the  company  had  the  right  to  make 
such  election.  The  repairs  that  were  made  by  the  company  were  not 
made  with  the  express,  or  even  the  implied  consent  of  the  assured.     It 

'  North  Ainerican  Ins.  Co.  v.  Hope,  53  111.  75 ;  11  Am.  Rep.  48. 
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is  in  evidence  that  he  protested  when  he  was  first  notified  that  the 
company  intended  to  repair  the  property  against  any  work  being 
expended  thereon,  and  placed  his  objections  on  two  grounds :  First, 
that  the  building  was  so  badly  injured  that  it  could  not  be  repaired 
to  any  advantage ;  and,  Second,  that  the  company  did  not  make  its 
election  within  thirty  days.  It  is  therefore  a  material  inquiry,  whether 
the  company  did  make  its  election  to  repair  the  property,  withia 
thirty  days  after  the  receipt  of  proof  of  loss,  and  so  notified  the 
assured. 

The  right  of  the  company  to  replace  or  repair  the  property  insured, 
in  case  of  loss,  is  created  by  the  provisions  of  the  policy,  and  if  the 
company  does  not  make  its  election  in  apt  time,  and  give  the  assured 
notice,  the  right  to  so  build  or  repair  does  not  exist.  And,  in  the  event 
that  the  company  does  such  work  outside  of  the  terms  of  the  policy, 
without  the  conseut  of  the  assured,  it  will  be  in  its  own  wrong,  and  no 
deduction  can  be  made  from  the  amount  of  the  loss  on  account  of  such 
work.  If  the  election  to  replace  or  repair  the  property  is  not  made 
within  the  period  fixed  by  the  express  terms  of  the  policy,  and  notice 
given,  the  right  of  action  becomes  complete  in  the  assured,  and  no 
subsequent  election  on  the  part  of  the  company,  not  assented  to  by 
the  assured,  will  divest  that  right  of  action. 

The  proofs  of  loss,  in  this  instant,  were  furnished  to  the  local  ageiit 
on  the  6th  day  of  May,  and  the  evidence  establishes  the  fact,  that  the 
notice  to  repair  the  property  was  not  given  until  about  the  middle  of 
June,  a  period  of  more  than  thirty  days  having  elapsed. 

It  is  insisted  that  it  is  not  a  sufficient  compliance  with  the  terms  of 
the  policy,  to  deliver  the  proofs  of  loss  to  the  local  agent,  and  that  the 
time  in  this  instance  would  not  begin  to  run  until  .such  proofs  were 
delivered  to  the  general  agent  of  the  company  at  Chicago.  We  find 
no  such  condition  in  the  policy.  In  the  absence  of  any  provision  to 
the  contrary,  the  delivery  of  proofs  of  loss  to  the  local  agent  will  be 
taken  and  considered  as  a  delivery  to  the  company,  for  all  the  purposes 
of  the  policy,  and  if  the  local  agent  fails  to  forward  the  same  to  the 
home  office,  or  to  the  office  of  the  general  agent,  as  required  by  the 
usage  of  the  business,  that  negligence  cannot  be  charged  to  the 
assured.'  The  objection  that  the  proofs  of  loss,  when  presented  on  the 
6th  day  of  May,  were  not  in  conformity  to  the  conditions  of  the 
policy,  does  not  aid  the  cause  of  the  appellant.  Only  a  general  objec- 
tion was  made  by  the  agent  when  the  proofs  were  presented,  and  no 
'  Heron  v.  Peoria  Marine  and,  Fire  Ins.  Co.,  28  111.  235. 
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specific  defect  was  suggested  or  pointed  out.  The  rule  is,  that  if  the 
proofs  of  loss  are  insufficient  when  presented,  it  is  the  duty  of  the 
company,  or  agent,  to  give  notice  to  the  assured  of  the  specific  defect, 
and  if  the  company  or  agent  fail  to  point  out  wherein  the  proofs  are 
defective,  such  proof,  notwithstanding  a  general  objection,  will  be 
deemed  sufficient.' 

The  proofs  of  loss  were  not,  in  fact,  forwarded  to  the  office  of  the 
general  agent  at  Chicago  until  the  25th  day  of  May,  but  that  was  the 
fault  of  the  local  agent,  and  not  of  the  assured,  and  the  company  can 
derive  no  benefit  from  the  negligence  of  its  own  agent.  The  assured 
ought  not  to  be  prejudiced  or  delayed  in  the  collection  of  his  loss  by 
reason  of  any  negligence  of  the  local  agent  to  discharge  his  full  duty 
to  the  company.  We  are  of  opinion  that  the  notice  of  election  on  the 
part  of  the  company  to  repair  the  property  on  which  the  loss  occurred 
was  not  given  in  apt  time.  It  does  not  appear  that  the  assured  ever 
consented  that  the  company  might  make  the  repairs,  and  without  such 
consent,  if  the  election  to  repair  was  not  made  in  the  proper  time,  the 
company  had  no  right  to  do  the  work.  The  expenditure  of  work  and 
materials  in  making  the  repairs,  was  the  voluntary  and  unauthorized 
act  of  the  company,  and  no  deduction  can  be  made  from  the  amount 
of  the  loss  occasioned  by  the  fire,  on  account  of  such  work." ' 

Thus  it  will  be  seen  that  notice  of  an  intention  to  rebuild  must  be 
given  within  the  time  prescribed  in  the  policy,  and  if  no  time  is  fixed 
within  which  notice  shall  be  given,  the  election  must  be  made 
within  a  reasonable  time,  and  as  to  what  is  a  reasonable  time,  is  ques- 
tion for  the  jury  to  determine  in  view  of  all  the  circumstances.' 

In  determining  what  is  a  reasonable  time,  reference  is  to  be  had  to 
the  time  when  notice  and  proofs  of  loss  were  received,'  and  whether 
negotiations  for  a  settlement  of  the  loss  have  been  pending.' 

If,  after  having  made  his  election,  the  insurer  fails  to  proceed  with 
the  work  with  reasonable  dispatch,  liability  attaches  for  damages 
resulting  from  such  unreasonable  delay;"   but  it  has  been  held  in 

'  The  Gh-eat  Western  Ins.  Co.  v.  Staaden,  26  111.  365. 

"  See  contra  as  to  right  to  allowance  for  repairs  made,  Parker  v.  Eagle  Ins. 
Co.,  9  Gray  (Mass.)  152. 

'Haskins  v.  Hamilton,  etc.,  Ins.  Co.,  5  Gray  (Mass.)  432  ;  Sutherland  v.  /Society 
of  the  Sim  F.  Ins.  Co.,  14  Court  of  Sessions  (Sc.)  U.  S.  77. 

*;Sut,herland  v.  Society  of  the  Sun  F.  Ins.  Co.,  ante;  Ins.  Co.  of  N.  America  v. 
Hope,  ante. 

'  Sutherland  v.  Society  of  the  Sun  F.  Ins.  Co.,  ante. 

'  Hmne  Ins.  Co.  v.  Thompson,  1  N.  C.  (E.  k  Ap.)  247. 
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Massachusetts  that  in  such  a  case,  the  assured  is  not  bound  to  sue  for 
damages,  but  may  sue  upon  the  policy  for  the  loss.'  But  in  New 
York  it  is  held  that,  in  case  of  defective  repairs,  the  insurer  is  bound 
to  make  the  defect  good." 

When  the  insurer  attempts  to  rebuild  or  repair  the  property,  but 
fails  to  complete  his  work,  or  performs  it  defectively,  he  is  liable  for 
the  actuaZ  damage  and  is  not  entitled  to  any  deduction  for  a  difference 
between  old  and  new.  That  is,  the  fact  that  the  building  he  has 
erected  is  new,  while  the  one  destroyed  was  old,  is  not  to  be  considered 
by  the  jury,  but  the  difference  between  the  value  of  the  building  as 
erected  and  what  its  value  would  have  been  if  properly  erected,  is  the 
measure  of  recovery.'  But  in  such  a  case,  even  though  the  insurer  is 
proceeding  irnproperly,  or  with  unreasonable  delay,  a  court  of  equity  will 
not  interfere  to  restrain  the  completion  of  the  work,  but  will  leave  the 
assured  to  his  remedy  for  damages.'' 

It  has  been  held  in  New  York '  that,  when  an  insurer,  under  such  a 

^HasJnnsv.  Hamilton  Ins.  Co.,  5  Gray  (Mass.)  432. 

'  Ryder  V.  Com.  Ins.  Co.,  .'52  Barb.  (N.  Y.)  447;  also  see  Parker-  v.  Eagle  Ins. 
Co.,  9  Gray  (Mass.)  152,  whei-e  the  insurer  commenced  to  repair,  but  did  not 
complete  them,  and  it  was  held  that  the  assm-ed  was  entitled  to  recover  the  differ- 
ence between  the  value  of  the  repairs  made,  and  what  the  value  would  have  been  if 
therepairs  had  been  fully  completed.    See  Ti7iies  F.  Ins.  Co.  v.  Hawke,  5  H.  &  N.  935. 

'  Brinley  v.  National  Ins.  Co.,  11  Met.  (Mass.)  195;  Parker  y.  Eagle  Itis.  Co., 
9  Gray  (Mass.)  152. 

*JBbme  Ins.  Co.  v.  Thompson,  ante. 

'MarreU  v.  Irving  Ins.  Co.,  33  N.  Y.  429,  which  being  a  leading  and  important 
case,  I  give  entire.  In  that  case,  the  defendant  insured  the  plaintiff  against  loss 
or  damage  by  fire,  to  the  amount  of  §3,000,  on  a  certain  three-story  brick  build- 
ing in  the  city  of  Brooklyn,  for  one  year  from  March  20th,  1856.  The  policy 
contained  »  condition  that,  "in  case  of  loss  or  damage  to  the  property  insui-ed, 
it  shall  be  optional  with  the  company  to  replace  the  article  lost  or  damaged, 
■with  others  of  the  same  kind  and  quality,  and  to  rebuild  or  repair  the  build- 
ing or  buildings  within  a.  reasonable  time,  g^iving  notice  of  their  intention  to 
do  so,  within  twenty  days  after  having  received  the  preliminary  proofs  of  loss 
required  by  the  ninth  article  of  these  conditions."  The  building  was  destroyed 
by  fire  January  6th,  1857.  The  action  was  upon  the  policy  to  recover  the  $3,000 
and  interest.  The  plaintiff  made  the  proof  necessary  to  entitle  him  to  recover. 
The  defendant  then  read  in  evidence  a  policy  of  insurance  upon  the  same  build- 
ing made  by  the  Excelsior  Fire  Insurance  Company  for  $2,000,  containing  the  like 
condition  The  plaintiff  also  put  in  evidence  a  joint  notice  of  both  companies  to 
the  plaimiff,  dated  January  27th,  1857,  that  they  were  prepared  to  rebuild  the 
said  building,  and  requested  the  plaintiff  to  furnish  them,  with  the  plans  and 
specifications  of  the  same.  The  defendant  then  gave  evidence  tending  to  show 
that  plans  were  funiished  by  the  plaintiff  to  a  builder  employed  by  the  compa- 
nies ;  that  the  work  of  rebuilding  was  commenced  in  February,  and  was  com- 
pleted within  a  reasonable  time,  according  to  the  plana  fui-nished,  and  that  the 
building  was  thereupon  occupied  by  the  plaintiff.  The  plaintiff  gave  evidence 
tending  to  prove  that  plans  and  specifications  were  fui-mshed,  and  that  the  build- 
ing w^  not  properly  constructed  according  to  the  plans  and  specihcations,  and 
that  there  had  not  been  a  substantial  compliance  with  the  stipulation  to  jebuild. 
The  defendant  gave  further  evidence  upon  this  question  tending  to  prove  tiill  per- 
formance of  the  work.     It  should  be  stated  that  the  defendant,  after  putting  in 

17 
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clause  in  the  policy,  signifies  his  intention  to  rebuild,  and  enters  upon 
perfoi-niance,  the  insurance  contract  is  thereby  converted  into  a  building 

their  evidence  in  cliief,  moved  to  dismiss  the  complaint,  on  the  ground  that  the 
the  action  should  have  been  brought  upon  the  condition  or  covenant  to  rebuild, 
and  uot  upon  the  policy.  The  motion  was  denied,  and  the  defendant  excepted. 
At  the  close  of  the  evidence  the  motion  was  renewed,  on  the  gi-ound  that  it  was 
shown  that  the  two  companies  elected  to  rebuild,  and  made  a  joint  contract  to 
rebuild,  and  did  jointly  rebuild,  and  therefore  the  suit  should  be  jointly  ag-ainst 
lioth  companies.  This  motion  was  denied,  and  the  defendant  excepted.  The  court, 
after  stating-  the  case  and  some  facts  not  in  dispute,  stated  that  ±he  conlpany 
undertook  to  rebuild  and  did  construct  a  building  upon  the  same  lot,  and  that  the 
question  is,  whether  they  hp,ve  substantially  complied  with  the  condition  of  the 
policy  touching  the  rebuilding.  That  it  was  the  right  of  the  parties  to  the  con- 
tract to  change  it  in  regard  to  the  form  of  the  structui'e  and  the  material  of  which 
it  was  composed.  And  if  the  company  have  put  up  such  a  structure  as  Morrell 
required,  it  is  a  sufficient  pei'formance  of  the  condition,  and  the  plaintiff  cannot 
recover.  "To  make  out  the  defense,"  said  the  judge,  "the  jury  must  be  satis- 
fied from  the  evidence  that  the  new  building,  in  respect  to  form,  material  and 
goodness  of  workmanship,  is  substantially  like  the  building  destroyed,  as  the 
same  were  described  in  the  plans  and  information  g^ven  to  the  company  by 
Morrell."  "That  if  the  jury  are  of  the  opinion  that  the  company  have  failed  to 
fulfill  the  condition  and  reconstruct  the  building  in  the  manner  which  I  have 
before  specified,  then  the  plaintiff  is  entitled  to  recover  the  amount  of  the  loss, 
without  Inference  to  the  value  of  the  building  which  the  company  have  put  upon 
the  premises."  The  counsel  foi'the  defendant  excepted  in  the  language  of  the 
case :  "  1st.  To  so  much  of  the  charge  as  submitted  to  the  jury  the  question  in 
this  case  whether  the  defendants  rebuilt  as  the  building  was  before  the  fire.  2d. 
As  to  the  measure  of  damages  submitted."  There  were  some  requests  to  charge, 
some  of  which  were  complied  with,  and  others  not ;  and,  as  to  some,  the  court 
rSfused  to  charge  otherwise  than  as  it  had  already  charged.  The  verdict  was  for 
the  plaintiff,  |3,315.  Judgment  was  entered  ujion  the  verdict,  and  upon  appeal  to 
the  general  term  it  was  affirmed,  and  thereupon  the  defendant  appealed  to  this  court. 
Marviit,  J.,  said  :  "It  is  well-settled  law  in  this  State,  that  he  woo  undertakes  to 
build  a  house  for  another,  or  to  perform  any  work,  to  be  paid  for  when  the  house  is 
completed,  or  the  other  work  done,  cannot  recover  any  portion  of  the  stipulated 
price  or  value  of  the  work,  until  he  has  substantially  performed  the  contract  on  his 
part.  Smith  v.  Brady,  17  N.  Y.  R.  173,  and  cases  therein  cited.  It  is  also  well- 
settled  law  that  when  one  contracts  with  another  to  build  for  him  a  house,  or  do 
other  work,  and  agrees  to  pay  portions  of  the  consideration  in  instalments  as  the 
work  progresses,  and  does  so  pay,  or  pays  the  whole  consideration  in  advance  of 
the  performance  of  the  work,  he  can  maintain  no  action  for  money  had  and 
rex:eived,  though  the  contract  has  been  broken  and  remains  unperformed  unless 
the  contract  has  been  wholly  rescinded.  His  action  must  be  upon  the  contract, 
and  his  damages  must  be  for  the  breach  or  breaches  of  the  contract.  The  amount 
of  damages  will  not  depend  upon  the  amount  of  money  he  had  paid,  but  the  dam- 
ages will  be  the  amount  of  loss  sustained  by  a  failure  to  perform  the  contract.  In 
other  words,  what  it  will  cost  to  procure  a  full  completion  of  the  contract,  includ- 
ing, if  the  case  calls  for  it,  any  special  loss  by  reason  of  delays,  etc.  In  the  pre- 
sent case,  the  fii-st  of  the  above  principles  has  been  applied,  and  the  defendant 
has  been  placed  in  the  position  of  one  who  has  contracted  to  construct  a  building 
in  a  certain  manner,  and  for  which  he  is  to  be  paid  after  the  work  is  done,  and  who 
claims  that  he  has  pei-formed  the  contract,  and  seeks,  by  action,  to  recover  the 
consideration,  and  is  met  with  the  issue  that  he  had  not  performed  the  condition 
precedent,  upon  the  performance  of  which  his  right  of  action  depends.  This  Issue 
being  decided  against  the  defendant,  it  is  held  that  he  is  to  have  nothing  on 
account  of  the  house  actually  built,  but  is  to  pay  to  the  plaintiff  the  entire  sum 
specified  in  the  policy  as  indemnity  to  the  plaintiff  for  the  loss  of  his  building.  1 
am  not  satisfied  that  this  rule  should  be  applied  to  the  case.  It  is  important  to 
determine,  with  some  precision,  what  the  case  is— what  the  contract  was  between 
the  parties.  It  is  said  that  the  contract  was,  on  the  part  of  the  defendant  that  m 
consideration  of  a  sum  presently  paid,  it  would  indemnify  (the  contract  is  insure) 
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contract,  and  the  assured  is  entitled  to  recover  for  non-performance, 
precisely  the  same  as  against  any  other  contractor,  without  any  refer- 

the  plaintiff  to  the  amount  of  :33,000for  any  loss  he  should  sustain  by  fire  on  a  cer- 
tain building ;  and  the  defendant  promised  and  ag-reed  to  make  good  to  the  plain- 
tiff, etc.,  all  such  loss  or  damage  not  exceeding  in  amount  the  sum  insured,  as 
shall  happen  by  fire  to  the  property  specified.  But  this  was  not  the  entire  con- 
tract. One  of  its  terms  and  conditions  was  that  in  case  of  any  loss  or  damage  to 
the  property  insured,  it  should  be  optional  with  the  company  to  rebuild  or  repair 
the  building  within  a  reasonable  time,  giving  notice  to  do  so  within  twenty  days 
after  receiving  the  preliminary  proofs  of  loss.  What  construction  should  be  given 
to  this  provision  ?  What  relation  was  established  by  it  between  the  parties  % 
The  agreement  is  not  exactly  that  the  defendant  shall  do  one  of  two  things,  one 
of  which  being  performed  satisfied  the  contract.  There  is  no  absolute  contract 
that  the  defendant,  upon  the  happening  of  a  certain  event,  should  pay  a  sum  of 
money  or  rebuild  the  house.  But  the  agreement  w;is  that  the  defendant  should 
pay  an  amount  of  money  equal  to  the  loss,  not  exceeding  $3,000.  Call  it  an 
indemnity  for  the  loss,  and  the  question  will  not  be  changed,  for  the  company 
might  within  twenty  days  after  proof  of  the  loss,  elect  or  decide  to  rebuild  the 
building,  and  give  notice  of  such  election  or  decision.  In  other  words,  the  defend- 
ant had  the  right,  by  the  contract,  to  elect  to  rebuild,  and  in  that  way  indem- 
nify the  plaintiff  by  rebuilding.  When  the  election  to  rebuild  was  made  and 
notified  to  the  plaintiff,  what  was  the  relation  between  the  parties  1  The  building 
had  been  destroyed  by  fire.  The  amount  of  the  loss  may  or  it  may  not 
have  been  known.  There  may  have  been  dispute  between  the  parties  touch- 
ing the  amount  of  the  loss.  The  insured  could  only  claim  $3,000,  though 
the  loss  may  have  been  gi-eater.  He  could  only  recover  his  actual  loss  as 
an  indemnity,  but  the  actual  amount  of  the  loss  may  have  been,  and  often 
is,  a  matter  of  dispute  and  difficulty  requiring  a  lawsuit  to  settle  it.  The 
insured  may  claim  a  much  greater  sum  than  the  insurer  is  willing  to  pay, 
and  for  the  purpose  of  avoiding  the  difficulties  and  litigation  likely  to  ari'ive  from 
such  disputes,  the  insurer  secures,  by  the  contract,  a  right  to  indemnify  the 
insured  by  rebuilding  the  destroyed  building  instead  of  paying  money,  the  amount 
of  which  is  uncertain,  and  the  insui-ed  agi-ees  to  accept  indemnity  in  this  way  in 
lieu  of  any  amount  of  money.  All  necessity  for  ascertaining  the  amount  of  the 
loss  ceases  when  the  insurer  undertakes  the  restoration  of  the  property.  It  seems 
to  me  that  when  the  insui-er  elects  to  rebuild,  and  gives  notice  of  such  election, 
the  contract  at  once  is  that  the  insurer  will  rebuild  absolutely  in  consideration  of 
the  premises,  and  the  defendant's  agreement  is  that  the  insurer  may  do  so,  in  sat- 
isfaction of  the  demand,  uncertain  in  amount,  which  he  claims  of  the  insurer. 
This  becomes  the  absolute  agfi-eement  between  the  parties,  by  virtue  of  the  agree- 
ment originally  made,  and  which,  prior  to  the  election,  was  subject  to  certain  con- 
tingencies, teiTns,  and  conditions  ;  and  it  seems  to  me  that  after  such  election  and 
notice,  the  relation  between  the  parties  is  simply  that  of  a  contractor  to  build, 
who  had  received  the  entire  consideration  in  advance,  and  a  party  for  whom  the 
building  is  to  be  erected  and  who  has  made  full  payment,  therefore,  in  advance 
of  the  work.  Such,  I  think,  is  the  fair  construction  of  the  contract.  This  pro- 
vision was  intended  to  obviate  difficulties,  some  of  which  have  been  suggested. 
In  this  view  no  action,  could  be  maintained  for  the  purpose  of  recovering  the 
$3,000,  or  such  porfion  of  it  as  should  be  equivalent  to  the  loss.  There  can  be  no 
inquiry  as  to  the  amount  of  the  loss.  The  action  will  be  upon  the  contract  to 
rebuild,  and  the  amount  of  the  damages  to  be  recovered  upon  a  breach  of  the 
contract,  will  be  determined  as  in  other  actions  for  the  breach  of  building  con- 
tracts, and  such  amount  may  exceed  the  $3,000.  The  defendant  agreed  that  it 
would  build  the  house,  and  it  has  been  paid  for  its  agreement  and  must  jierforra 
the  agreement  or  pay  the  damages.  The  peculiar  language  used  in  this  provi- 
sion has  not  escaped  attention.  "  It  shall  be  optional  with  the  insurance  company 
to  replace  and  to  rebuild,"  the  insurance  company  "  giving  notice  of  their  inten- 
tion to  do  so."  It  may  be  said  that  the  language  is  not  sufficient  to  make  a  present 
contract  to  rebuild  after  the  election  and  notice.  That  although  the  defendant 
had  the  optional  right  to  rebuild  and  elected  to  rebuild,  and  gave  notice  of  inten- 
tion to  do  so,  still  it  was  not  bound  to  go  on  and  build,  but  it  might  stop  and 
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ence  to  the  sum  insured.     While  this  case  cannot  perhaps  be  regarded 
as  an  authority  for  the  doctrine  that  the  insurer,  upon  signifying  his 

leave  the  insured  to  his  remedy  for  a  moneyed  indemnity.  This  is  not,  in  my 
opinion,  the  fair  construction  of  the  provision,  nor  was  such  the  intention  of  Ihe 
parties  to  the  contract.  The  option  was  with  the  defendant,  and  it  was  to  give 
notice  of  its  election.  The  language  as  to  the  notice  may  not  have  been  very  hap- 
pily chosen  in  using  the  word  "intention"  instead  of  the  words  election,  option, 
or  choice;  but  there  can  be  no  difficulty  about  the  meaning.  The  right  to  rebuild, 
and  the  obligation  to  rebuild,  depended  upon  an  election  to  rebuild,  and  the 
notice  was  simply  to  inform  the  other  party  that  such  election  had  been  made. 
The  parties  so  understood  the  language.  The  notice  actually  given  in  this  case 
said  nothing  about  intention.  Its  language  is  :  "  We  hereby  give  you  notice  that 
we  are  prepared  to  rebuild  said  building,"  and  this  was  treated  as  sufficient,  and 
both  parties  acted  upon  it.  It  seems  to  me  very  clear  that,  aftei'  the  election  and 
notice,  there  existed  a.  contract  between  the  parties  foi"  the  rebuilding  of  the 
building  destroyed,  and  the  contract  to  make  good  in  money  the  loss  no  longer 
existed  between  the  parties.  If  I  am  light  in  the  view  taken  of  the  contract,  the 
position  that  the  conti-act  for  indemnity  in  money  remained  in  force  until  the 
house  was  actually  rebuilt,  must  fail.  This  position  would  seem  to  regard  the 
provision  as  an  accord  not  valid  as  a  satisfaction  until  executed,  whereas  I  regard 
it  as  a  part  of  the  original  agreement  by  which  this  provision  might,  upon  the  hap- 
pening of  a  certain  contingency,  be  substituted  by  the  election  of  one  of  the  par- 
ties for  and  in  the  place  of  the  provision  to  indemnify  in  money,  and  it  is  the 
agreement  of  both  parties,  and  both  are  bound  by  it.  It  is,  I  submit,  an  error 
to  suppose  that  this  was  a  conditional  agreement  by  which,  when  performed, 
the  previous  agi-eement  to  pay  in  money  was  satisfied,  and  if  not  performed, 
then  such  money  agi-eement  remained  in  force.  I  have  read  carefully  the  dis- 
senting opinion  of  Justice  Emott  in  the  court  below  ;  and  though  I  am  not  able 
to  concur  fully  in  his  construction  of  the  contract,  I  have  no  difficulty  in  adopting 
his  argument  against  the  rule  of  damages  enunciated  at  the  circuit.  Assuming 
that  the  agreement  to  indemnify  in  money  was  not  entirely  superseded  by  the 
agreement  to  rebuild,  what  would  the  rights  of  the  parties  be  upon  a  failure  or 
partial  failure  to  rebuild  ?  The  defendant  had  the  right  to  satisfy  the  claim  for 
the  loss  by  rebuilding.  Suppose  the  loss  to  have  been  |3,000,  and  the  insurer 
expends  §2,000  judiciously  and  profitably  towards  the  rebuilding  of  the  house, 
and  then  stops,  and  the  insured  takes  up  the  work  and  completes  the  house  by 
expending  $1,000  ?  Has  not  this  claim  for  damages  been  partially  satisfied  %  I 
certainly  think  so  ;  and  this  is  the  position  of  Justice  Emott.  He  applies  to  the 
case  the  same  principles  applicable  to  an  action  against  a  contracfror  for  a  breach 
of  the  contract  to  build,  and  refuses  to  apply  the  strict  rule  against  a  contractor 
who  seeks  to  recover  the  price,  and  is  met  with  the  objection  that  the  work  has 
not  been  completed  according  to  the  contract.  But  the  learned  justice  limits  the 
recoveiy  to  a  sum  not  exceeding  the  amount  that  would  have  produced  indemnity 
had  the  agreement  to  rebuild  never  existed,  and  in  this  we  differ.  It  seems  to 
me  that  this  rule  will  be  very  difficult  in  practice.  The  indemnity  in  money  can 
ll^ver  exceed  the  amount  of  the  risk  specified  in  the  policy.  Suppose  the  risk 
taken  to  be  53,000,  and  the  insurer  elects  to  rebuild  and  actually  expends,  neces- 
sarily and  properly,  $3,000,  and  the  building  is  not  completed,  may  he  stop  and 
leave  the  building  to  be  completed  by  the  insured  at,  say,  the  cost  of  an  addi- 
tional $1,000  ?  This  must  be  so  if  the  insured  in  such  case  is  only  entitled  to  an 
indemnity,  measured  by  the  sum  of  money  specified  in  the  policy  ;  for  the  $3,000, 
having  been  judiciously  expended,  is  worth  so  much  to  him.  The  learned  jus- 
tice, however,  lays  down  the  rule,  that  the  plaintiff  is  entitled  to  recover  such  an 
amount  not  exceeding  the  amount  of  the"  insurance  as  will  be  necessary  to  make 
the  building  erected  equal  in  all  respects,  and  similar  to  the  one  burned.  The 
result  of  this  rule  would  be,  in  the  case  above  supposed,  that  the  plaintiff  could 
recover  the  additional  $1,000  expended  by  him  though  the  defendant  had  expended 
already  the  full  amount  insured,  and  this  is  precisely  what  I  claim.  But  suppose 
the  insurer  expends  $1,000,  and  it  costs  $3,000  to  complete  the  building,  the 
insured,  by  the  rule  laid  down,  will  recover  $3,000.  Will  he  not  in  such  a  case 
realize  for  indemnity  $4,000  1     Certainly  he  will.     Or  suppose  the  insurer  expends 
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election  to  rebuild,  thereby  assumes  the  character  and  position  of  a 
coiiwactor  for  that  purpose,  yet  it  tends  strongly  in  that  direction,  and 

^2,000,  and  the  insni-ed  83.000,  to  complete  the  building-,  the  latter  will  recover 
the  c^.OOO  and  thns  i-eali/,e  .■?,").O00.  He  is  to  i-ecover  such  an  amount  as  will  be 
necessary  to  complete  the  building,  not,  however,  exceeding-  the  amount  of  the 
insui-ance.  Under  such  a  rule,  an  insurer  who  has  elected  to  rebuild,  and  has 
performed  a  pai-t  of  the  work  and  discovers  that  he  has  a  hai-d  bai-gajn  and  can- 
not complete  the  work  for  the  amount  of  the  insurance,  will  at  once  abandon  the 
work  or  may  do  so.  being  liable  only  for  the  payment  of  the  amount  insured. 
Under  such  a  rule  the  amount  of  the  loss  will  always  come  up  for  litigation  and 
atljustment,  and,  as  I  umiei-stand,  the  principal  object  of  the  pi-ovision  we  are 
cousiderinjr.  is  to  permit  the  insui-er  to  obviate  all  disputes  and  litigation  touching 
the  amount  of  the  loss  by  i-eplacing  the  articles  lost  or  damaged,  or  by  i-epaii-ing 
and  i-ebuilding  the  building-  desti-oyed.  By  adopting  the  consti-uction  for  which 
I  contend,  we  have  a  simple  rule  which  excludes  any  inquii-y  as  to  the  amount  of 
the  loss,  and  the  inquiry  will  be,  has  the  insm-^d  replaced  the  articles  or  rebuilt 
the  building  in  the  manner  agreed,  and  if  not,  the  damages  will  be  as  in  other 
cases  of  the  bi"each,  by  the  builder,  of  his  agi-eement  to  build. 

It  is  supposed  that,  in  a  case  like  the  pi-esent,  dilficulties  exist  touching  par- 
ties to  the  action.  I  think  that  the  supposed  difficulties  will  disappear  upon  a 
brief  examination  of  the  law  applicable  to  such  cases.  The  plaintiff  held  two 
policies  upon  the  same  building,  one  issued  by  the  defendant,  taking  a  risk  of 
53,000,  the  other  issued  by  the  Excelsior  Fire  Insurance  Company  taking  a  risk 
of  §2,000.  Each  jwlicy  contained  the  same  pi-o\'iaons  or  condition  touching  the 
optional  right  to  rebuild.  In  this  case  both  of  the  companies  elected  to  i-ebuild, 
and  they  imited  in  one  notice  that  they  wei-e  pi-^pared  to  rebuild.  The  case  does 
not  contain,  as  it  should,  the  policies.  But  they  were,  of  coui-se,  both  valid,  and, 
in  contemplation  of  law.  constituted  one  policy,  so  fai-  as  the  amount  of  loss  was 
concerned.  That  is  to  say,  the  insured  could  not  recover  the  amount  of  his  loss 
of  each  insurei-,  supposing  it  had  been  less  than  the  smallest  lisk.  All  he  is  enti- 
tled to  from  all  the  insurers  is  one  indemnity.  If  he  recovei-s  this  of  one  of  the 
insurers,  such  insurer  may  recover  of  the  other,  by  way  of  contribution,  his 
proper  proportion.  It  is  very  common  in  this  covmti-y  to  provide  in  fire  policies, 
that  in  case  of  two  or  more  insuj-ances  upon  the  same  property,  each  insurer  shall 
be  liable  only  for  a  ratable  pi'oportion  of  the  loss.  See  Pai-.  3Ier.  L.  516,  517. 
Whether  it  was  pro\'ided  in  the  present  case  that  each  company  should  only  be 
liable  for  its  i-atable  propoi-tion  of  the  loss  does  not  appeal-,  but  I  think  this  will 
be  seen  not  to  be  material.  Though  the  plaintiff  could  not  have  maintained  a 
joint  action  against  the  companies  upon  these  policies  if  there  had  been  no  election 
to  rebuild,  but  could  have  maintained  separate  actions,  recovering  from  the 
defendant  three-fifth  of  the  loss  not  exceeding  $3,000,  and  fi'om  the  other  company 
two-fifths  not  exceeding  §2,000,  it  does  not  follow  that,  upon  an  election  by  both 
companies  to  rebuild,  he  coold  not  maintain  a  joint  action  against  both,  upon  the 
agreement  to  rebuild,  I  think  he  could  maintain  such  action,  and  that  the  action 
in  this  case  should  properly  have  been  against  both  companies.  When  they 
jointly  elected  1o  rebuUd,  they  jointly  agi-^ed  to  i-ebuild,  and  were  jointly  liable 
in  an  action  for  a  breach  of  their  agreement.  I  have  no  doubt  the  action  would 
have  been  well  brought  against  both  comjianies.  They  would  not  be  pei-mitted 
to  allege  that  they  had  not  jointly  conti-acled  with  the  plaintiff.  •  I  am  not  pre- 
pared to  say  that  the  action  was  not  well  brought  against  the  defendant  alone.  1 
think  the  plaintiff  might  well  ti-eat  the  election  to  rebmld  as  the  election  of 
each  insurer,  and  for  a  breach  of  the  building  agreement  maintain  his  action 
against  either  company,  and  i-ecover  full  damages,  or  perhaps  a  separate  action 
against  each  for  full  damages,  collecting  the  damages,  however,  but  once 
I  think  these  positions  foUow  from  the  legal  i-elations  and  i-ights  of  all  the  parties. 
The  two  companies  were  bound  to  pay  the  loss  i-ateably  if  so  stipulated  in  the 
policies,  and  if  not  so  stipulated,  the  whole  loss  should  be  paid  by  one,  then  the 
other  would  be  liable  for  contribution.  When  one  of  the  companies  should  elect 
to  rebuild,  it  would  come  under  obliL.'ation  to  the  insured  to  make  full  indemnity 
hv  i-ebuilding ;  and  if  there  wei-e  a  provision  in  the  policy  that  it  should  only  be 
liable  to  pay  a  ratable  proportion  of  the  loss,  such  provision  would  be  supei-seded 
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has  support  from  the  English  cases,  and  there  can  be  no  question  but 
that  the  doctrine  is  apparently  reasonable  and  consistent  with  principle. 
A  policy  containing  a  clause  of  that  character  is  not  a  contract  to  pay  a 
sum  of  money  to  the  assured,  in  case  of  loss,  not  exceeding  the  sum 
named  in  the  policy,  but  a  ccntr  ict  to  pay  the  loss,  not  exceeding  such 
sum,  in  money,  or  to  replace  the  property  in  kind  and  value.  Which  of  these 
it  will  do,  it  is  optional  with  the  insuier  to  choose,  and  when  he  has 
made  his  election  the  contract  becomes  one  to  pay  rmmey  if  he  so  elects,  or 
to  reinstate  the  p^-opwty  if  he  elects  to  do  that,  without  any  reference  to  the 
expense  of  doing  so.  Wlien  he  has  made  his  election  in  the  mode  indi- 
cated in  the  contract,  the  contract  becomes  precisely  what  he  elects  to  make 
it,  and  the  rights  of  the  parties  are  thereby  fixed.  The  insurer  cannot 
recede  from  his  election  without  the  consent  of  the  assured.  The 
maxim,  quod  semel  placuit  in  electionibus  amplius  displicer  non  potest, 
applies,  and  the  insurer  is  bound  thereby,  whatever  may  be  the  con- 
sequences as  to  expense.'  This  view  was  fully  sustained  by  the  last 
cited  case.  In  that  case,  the  defendants  executed  a  policy  insuring 
the  plaintiff's  premises  against  tire,  reserving  to  themselves  the  right 
of  reinstatement  in  preference  to  the  payment  of  claims.  The  prem- 
ises were  destroyed  by  fire,  and  the  defendants  elected  to  reinstate 
them,  but  did  not  do  so  because  the  reinstatement,  after  the  loss,  was  pro- 
hibited by  the  commissioner's  of  sewers,  and  the  structure  was  by  them 
ordered  to  be  taken  down  as  being  in  a  dangerous  condition,  which  dan- 
gerous condition  was  not  occasioned  by  the  fire.  In  an  action  to  recover 
the  damages,  it  was  held  that  the  assured  was  entitled  to  recover  the 
damages  he  had  sustained  by  reason  of  the  failure  of  the  insurer  to 
reinstate  the  building.    Lord  Campbell,  C.J.,  said ;  "  The  case  stands 

by  the  agreement  to  i-ebuild.  If  only  one  of  the  insurers  should  elect  to  rebuild, 
and  should  perfonn  the  building  contract,  it  would  be  entitled  to  conti-ibution 
from  the  other  company,  not  a  proportion  of  the  amount  expended  in  building, 
but  a  ratable  proportion  in  money  of  the  actual  loss.  So  also  if  the  pai'ty  under- 
taking to  rebuild  should  fail  to  perform  the  contract,  and  the  insui-ed  could 
recover  and  coUect  damages  for  the  breach  of  the  agreement,  such  party  should 
recover  of  the  -other  insm-er  5,  rateable  proportion  of  the  loss.  Such  insurer 
would,  by  the  payment  of  the  damages  recovered  by  the  insured,  have  satisfied 
the  demand  for  the  loss.  The  insured  would  be  fully  indemnified,  and  the  insurer 
who  paid  nothing  and  did  nothing  would  be  liable  for  contribution.  In  ray  opin- 
ion, the  insured,  in  a  case  like  the  present,  may  have  his  action  against  both 
insurers  jointly,  or  against  either  separately,  and  recover  his  full  damages  for  the 
breach  of  the  building  contract,  and  leave  the  two  insurers  to  an  adjustment  of 
their  rights  between  themselves  according  to  well-settled  I'ules  of  law  applicable 
to  different  insurers  of  the  same  property.  The  judgment  should  be  reversed, 
and  there  should  be  a  new  trial.  Denio,  C.J.,  read  an  opinion  to  the  same  effect, 
Davies,  "Weight,  Rosbkrans,  and  Baloom,  Js.,  concuri-ed.  Seldbn  and  Emott, 
Js.,  dissented. 

■  Crompton,  J.,  in  Brown  v.  Unyal  Ins.  Co.,  1  E.  &  E.  856 ;  4  Ben.  F.  I.  C.  371. 
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as  if  the  policy  had  been  simply  to  reinstate  the  premises,  in  case  of  fire  ; 
because,  where  a  contract  pi-ovides  for  an  election,  the  party  making  the 
election  is  in  the  same  position  as  if  he  had  originally  contracted  to  do  the 
act  which  he  has  elected  to  do.  The  premises,  then,  having  suffered 
this  damage  by  fire,  and  the  defendant  not  having  reinstated  them, 
do  these  pleas  furnish  an  excuse  for  not  reinstating  ?  I  am  of  opinion 
that  they  do  not.  The  defendants  undertook  to  do  what  was  lawful  at 
the  time,  and  has  continued  to  be  lawful.  That  being  so,  the  fact  that 
performance  has  become  impossible  is  no  legal  excuse  for  their  not 
performing  it,  and  they  are  liable  in  damages.  That  is  the  doctrine 
to  be  deduced  from  a  class  of  cases  to  which  I  referred '  in  Hall  «. 
Wright."  If  any  one  undertakes  to  do  a  particular,  lawful  act,  and 
does  not  do  it,  it  is  no  excuse  that  he  cannot  do  it  if  the  law  has  not  since 
rendered  it  unlawful.  There  was  nothing  unlawful  in  this  contract ; 
and  if  it  is  impossible  for  the  defendants  to  perform  it,  they  must  pay 
for  that  impossibility." ' 

In  Illinois,  it  has  been  held  that  an  election  by  the  insurer  to  rebuild, 
and  notice  thereof  to  the  assured,  does  not  convert  the  contract  into  a 
building  contract,  and  that,  in  case  of  their  failure  to  rebuild  within  a 
reasonable  time,  the  assured  is  merely  entitled  to  recover  the  amount 
of  his  actual  loss,  not  exceeding  the  sum  insured  with  interest  thereon, 


'  The  cases  referred  to  by  the  learned  judge  are  Hall  v.  Wright,  1  El.  Bl.  & 
El.  746 ;  Tarradine  v.  Jane,  Aleyn,  27 ;  Hadley  v.  Clark,  8  T.  R.  267.  See  also, 
similar  in  principle,  cases  decided  in  the  coiirts  of  this  country.  Harmony  v. 
Bingham,  12  N.  Y.  99  ;  Adams  v.  Nichols,  19  Pick.  (Mass.)  275  ;  School, District  v. 
Dauchy,  25  Conn.  530;  Trustees,  etc.,  v.  Bennett,  27  N.  J.  514  ;  To7npki7is  v.  Bud- 
ley,  25  N.  Y.  272.  See  very  able  note  of  Hon.  Thbo.  W.  Dwiqht  to  Moirell  v. 
Irving  Ins.  Co.,  ante,  in  3  Am.  Law  Reg.  (N.  S.)  415. 

=  1  El.  Bl.  &  El.  746,  758. 

'  See,  similar  in  its  facts,  Brady  v.  N.  W.  Injs.  Co.,  11  Mich.  425,  in  which  a 
policy  was  issued  on  a  wooden  building  in  Detroit  for  $2,000,  containing  a  condi- 
tion that,  "  the  insurers  shall  have  the  right  to  rebuild  or  I'epair  within  a  i-eason- 
able  time  after  damage  or  loss."  Subsequently  to  the  making  of  the  contract,  a 
city  ordinance  was  passed  which  prohibited,  without  the  consent  of  the  pi'oper 
authorities,  any  rebuilding  or  repairs  upon  wooden  buildings  within  the  limits  of 
the  city.  The  roof  of  the  building  insured  being  completely  bui'ned  away,  insiu'- 
ers  offered  to  repair  it,  but  the  authorities  refused  their  consent.  Before  the  fire 
the  building  was  worth  $4,000 ;  it  was  now  not  worth  1?100.  The  contract  of 
insurance  was  renewed  after  the  adoption  of  the  city  ordinances.  It  was  held 
by  the  court  that,  by  renewing  the  policy,  the  parlies  consented  to  be  bound  by 
the  laws  and  ordinances  existing  at  that  time,  and  contracted  with  reference  to 
them  ;  whether  the  city  authorities  would  permit  the  building  to  be  repaired  was 
a  risk  assurer  assumed,  for  it  was  optional  with  insurers  whether  they  would  or 
would  not  repair;  and,  if  for  any  cause  they  could  not  exercise  that  option,  they 
must  bear  the  loss,  hence  the  amount  that  the  plaintiff  was  entitled,  to  recorer 
would  he  the  ,swm  insured,  because  the  value  immediately  preceding  the  lire 
exceeded  that  sum.  It  will  be  seen  that  in  this  case  the  court  restrict  the  recov- 
ery to  the  ."ium  injured. 
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and  the  rental  value  of  the  ground  during  the  delay."  But  in  this 
case,  the  charter  of  the  company  provided,  that  the  company  might 
rebuild,  provided  no  more  than  the  sum  insured  was  expended  therein. 

When  the  insurer  elects  to  reinstate  the  property,  and  gives  notice 
thereof  to  the  assured,  it  is  held  that  he  is  not  excused  from  doing  so, 
because  performance  has  become  impossible.'  Nor  will  he  be  excused 
from  paying  the  entire  amount  of  the  loss."  An  election  to  rebuild 
operates  as  a  waiver  of  all  defenses  except  fraud  or  mistake.' 

In  any  event  where  a  policy  contains  a  provision  that  the  insurer 
may,  if  he  elects  to  do  so,  rebuild  or  repair  the  property,  the  service  of 
a  notice  of  an  intention  to  rebuild,  if  it  does  not  operate  as  an  absolute 
contract  to  do  so,  so  that  the  insured  may  sue  for  a  breach  thereof,  yet 
it  does  bind  the  insurer  to  rebuild  within  a  reasonable  time,  or  upon 
failure  to  do  so,  the  insured  may  sue  for  and  recover  the  amount  of  the 
policy  and  interest,  and  the  fair  rental  value  of  the  land  during  the 
time  of  the  delay  caused  by  the  act  of  the  company,  upon  the  ground 
that,  during  the  period,  the  insured  is  prevented  from  building,  and 
thus  deprived  of  the  beneficial  use  of  the  ground,'  he  is  entitled  to 
indemnity.  The  right  is  a  condition  subsequent,  and  the  assured,  in 
his  declaration,  need  not  negative  the  performance  of  it.' 

Renewals. 

Sec.  131.  When  a  policy  of  insurance  is  renewed,  the  renewal  stands 
upon  the  same  ground  as  the  original  policy,  and  subject  to  the  same 
defenses.  Not  only  is  the  policy,  but  all  the  elements  upon  which  it 
was  predicated,  are  continued  in  force,  and  it  is  treated  as  having 
been  made  upon  the  same  grounds,  representations  and  considerations 
that  dictated  the  issue  of  the  policy,'  and  if  any  change  is  agreed  upon 
or  intended,  it  must  be  expressed  in  the  renewal  receipt,  or  it  cannot 
be  relied  upon  without  a  reformation  of  the  receipt,  as  a  renewal 
receipt  is  a  contract  and  receipt,  and  is  only  open  to  parol  proof, 
except  so  far  as  it  fills  the  office  of  a  receipt.  So  far  as  it  relates  to 
the  continuance  of  the  policy,  it  is  a  contract,  not  a  new  contract  of 


^Some  Mut.  Iris.  Co.  v.  Barfield,  60  111.  124.  See  also,  Brady  v.  N.  W.  Ins. 
Co.,  ante. 

^ Brown  V.  JRoyal  Ins.  Co.,  ante;  Bradiy  v.  N.  W.  Ins.  Co.,  ante. 

'Brady  v.  N.  W.  Ins.  Co.,  ante. 

*  Bersehe  v.  Grlobe  Mut.  Ins.  Co.,  31  Mo.  546. 

'Home  Mut.  Ins.  Co.  v.  Garfield,  60  III.  124;  14  Am.  Rep.  27. 

'  ^tna  Ins.  Co.  v.  Phelps,  27  111.  71 ;  4  Ben.  F.  I.  C.  581. 

''State,  etc.,  Ins.  Co.  v.  Porter,  3  Grant's  Cas.  (Penn.)  123;  Witkerdl  v.  Maine 
Ins.  Co.,  49  Me.  200 ;  Lancey  v.  Phoenix  F.  Ins.  Co.,  56  Me.  562. 
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insurance,  bnt  a  contract  for  continuing  in  force  the  former  contract, 
and  under  such  contract  the  original  contract  is  kept  on  foot,  and  in 
case  of  loss,  is  the  basis  of  the  action,  in  connection  with  the  contract 
of  renewal,  and  the  matter  is  not  changed,  because  the  renewal  is  pro- 
cured by  an  assignee  of  the  policy,  as  the  parties  are  not  thereby 
changed.'  But  it  so  far  a  new  contract,  that  any  change  in  the  law, 
relating  either  to  the  risk  or  the  liability  of  the  parties,  made  after  the 
issue  of  the  policy  and  before  the  renewal,  enters  into  and  becomes 
a  part  of  the  renewed  policy." 

When  it  is  intended  to  change  the  original  contract,  it  must .  be 
expressed  in  the  renewal  receipt,  and  if  any  change  *is  made  therein 
it  will  prevail  over  the  original  policy.  Thus,  where  the  risk  was 
distributed  in  the  policy  as  follows  :  $1,800  on  grist  mill,  and  $700  on 
machinery,  but  upon  renewal  the  receipt  was  in  general  terms  for 
the  sum  of  $2,500,  it  was  held  that  it  was  the  intention  of  the  parties 
that  the  insurance  should  thereafter  be  without  any  distribution  of  the 
risk,  and  should  apply  generally  to  the  machinery  and  building.' 

A  policy  under  seal,  renewed  by  a  receipt,  not  under  seal,  becomes 
a  simple  contract,  and  assumpsit,  and  not  covenant,  is  the  proper 
remedy.* 

Void  policy  not  vitalized  by  consent  of  insurer  to  transfer. 

Sec.  132.  A  policy,  void  in  its  inception,  either  by  reason  of  a  want  of 
insurable  interest  in,  or  fraud  on  the  part  of  the  original  holder,  or  for 
any  cause,  is  not  vitalized  and  rendered  valid  and  operative  by  a 
subsequent  assignment  thereof  with  the  assent  of  the  company.  In 
order  to  render  such  a  policy  valid,  something  must  be  shown  which 
establishes  anew  valid  contract  between  the  parties,"  or  which  amounts 
to  a  wa;iver,  with  knowledge  of  the  facts  rendering  the  policy  invalid.' 

Cancellation  withont  authority. 

Sec.  133.  Where  a  policy  is  assigned  by  the  insured  to  another  as 
security  for  a  debt  or  other  obligation,  the  company  has  no  authority  to 
cancel  such  policy  and  issue  a  new  one  to  the  assignee,  without  the  con- 
sent of  the  assured,  and  the  fact  that  it  was  done  at  the  request  of  the 
agent  of  the  assured,  will  not  relieve  the  company  from  liability  to 

'iVew  EngUnd,  etc.,  Ins.  Co.  v.  Wetinore,  32  m.  221.  / 

'Brady  v.  N.  Western  Ins.  Co.,  11  Mich.  425. 

*Driggs  v.  Albany  Ins.  Co.,  10  Barb.  (N.  Y.)  440  ;  3  Ben.  F.  I.  C.  183. 

*lMemni  v.  A^nerican  F.  Ins.  Co.,  2  Whart.  (Penn.)  167;  1  Ben.  F.  I.  C.  626. 

*  Eastman  v.  Ca/troU  Co.  Ins.  Co.,  45  Me.  307. 

"Shearman  v.  Niagara  F.  Ins.  Co.,  46  N.  Y. 
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the  assured,  unless  he  is  affected  with  notice  or  knowledge  of  such  change,^ 
and  the  retention  of  the  policy  by  the  person  to  whom  it  was  assigned 
for  a  long  time  —  in  this  case,  seven  months  —  does  not,  as  a  matter 
of  law,  constitute  an  acceptance  of  the  new  policy  by  the  assured. 

Equitable  lien  upon  insurance  money. 

Sec.  134.  Where  the  owner  of  real  estate  has  contracted  with  another 
to  sell  him  a  lot  of  ground,  and  permits  him  to  go  on  and  erect  a  build- 
ing thereon,  under  a  contract  that  he  shall  procure  the  buildings  to  be 
insured  for  the  benefit  of  the  vendor,  and  the  vendee  procures  insur- 
ance thereon  in  his  awn  name,  and  without  any  reference  in  the  policy 
to  the  interest  'of  the  vendor  therein,  the  vendor,  in  case  of  loss,  by 
notice  to  the  insurers  of  his  equitable  interest  therein,  makes  them  his 
trustees  of  the  fund  to  the  extent  of  his  interest  therein,  and  either 
he  or  his  assignee  of  the  contract,  may  recover  the  same  of  the  insur- 
ers, even  though  they,  after  such  notice,  have  paid  the  loss  to  the 
vendee." 


'Benriett  v.  City  Ins.  Co.,  115  Mass.  241. 

'  This  question  arose  and  was  passed  upon  in  Cromwell  v.  TJie  Brooklyn  F.  Ins. 
Co.,  44  N.  Y.  52.  The  opinion  of  Eabl,  C,  contains  a  statement  of  the  facts  in  the 
case.  He  said :  "Chesley  held  a  written  contract  for  the  purchase  from  Beach  of 
the  lot  in  quesfion,  and  under  the  contract  took  possession  of  the  lot.  He  then 
made  the  parol  agreement  with  Eichenlaube,  to  sell  the  lot  to  him,  and  build  a 
house  upon  it  for  the  sum  of  $1,600.  In  pursuance  of.  this  agi-eement,  he  went 
on  and  built  the  house,  and  completed  it  in  Api-il.  1854.  Not  being  able  then  to 
procure  his  title,  and  Eichenlaube  being  desii-ous  to  take  possession,  it  was 
arranged  that  he  should  take  possession,  and  pay  the  taxes  and  interest,  and 
keep  the  house  insured  for  the  benefit  of  Chesley,  and  that  Chesley  should  give 
the  deed  as  soon  as  he  could  get  the  title  from  Beach.  The  original  parol  agi-ee- 
ment  was  not  repudiated  or  abandoned,  but  simply  modified  as  to  the  time  and 
manner  of  performance.  There  was  clearly  such  a,  part  performance  of  this 
agi'eement,  as  to  take  it  out  of  the  statute  of  frauds,  and  make  it  enforceable  in  a 
court  of  equity.  As  between  Chesley  and  Beach,  the  former  was  the  equitable 
owner  of  the  lot,  and,  as  such,  had  i-ights  and  interests  therein.  He  agreed  to 
perfect  his  title  to  this  lot,  and  convey  the  same  to  Eichenlaube,  and  that  oreated 
between  them  the  relation  of  vendor  and  vendee,  and  according  to  well  settled 
principles  of  law,  Chesley  had  an  equitable  lien  upon  the  lot  for  the  balance  of 
the  purchase-money  due  from  Eichenlaube,  occupying  the  relation  to  Eichenlaube 
of  equitable  mortgagee.  If  Eichenlaube  had  procured  the  insurance  for  his  own 
benefit  without  any  agreement  to  insure  for  the  benefit  of  Chesley,  the  latter 
could  not  have  claimed  any  benefit  from  the  insurance.  A  contract  of  insurance 
against  fire,  as  a  general  rule,  is  a  mere  personal  contract  between  the  assured 
and  the  underwriter,  to  indemnify  the  former  against  the  loss  he  may  sustain  ; 
and  in  case  a  mortgagor  eflfects  an  insurance  upon  the  mortgaged  premises,  the 
mortgagee  can  claim  no  benefit  from  it,  unless  he  can  base  his  claim  upon  some 
agreement.  But  where  the  assured  has  agreed  to  insure  for  the  protection  and 
indemnity  of  another  person  having  an  interest  in  the  subject  of  the  insurance, 
then  such  third  person  has  an  equitable  lien,  in  case  of  loss,  upon  the  money  due 
upon  the  policy  to  the  extent  of  such  Interest.  These  are  principles  of  law  well 
settled.  CaHer  v.  Sockett,  8  Paige,  437  ;  ThoinoJi,  AcbninistraUrr,  v.  Van  Keft,  6 
Gill.  &  .lohnson,  372 ;  Providence  Co.  Bank  v.  Benson,  24  Pick.  204 ;  Nichols  v 
Baxter,  5  R.  I.  311 ;  Ellis  v.  Krentsinger,  27  Mo.  311.  In  this  case,  Eichenlaube 
had  agreed  to  in.=iure  for  the  benefit  of  Cheslev.     He  did,  at  first  procui-e  an 
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Where  the  insurance  is  to  be  paid  for  by  the  mortgagor  and  the  money- 
paid  therefor  exists  as  a  valid  charge  against  him  in  favor  of  the  mort- 


insurance  in  his  name,  which  by  the  terms  of  the  policy  was  payable  to  Chesley. 
When  that  policy  expired  the  company  refused,  for  some  reason,  to  renew  it. 
Eichenlaube  then  took  out  another  policy  in  his  own  name,  which  contained  no 
specitication  that  the  loss,  if  any,  was  payable  to  Chesley  or  the  plaintiff.  But  in 
the  absence  of  any  proof  to  the  contrary,  it  must  be  inferred  that  he  made  the 
insurance  in  pui-suance  of  his  agreement,  and  for  the  benefit  of  his  vendor.  And 
such,  undoubtedly,  would  have  been  the  legal  inference,  no  matter  what  may 
have  been  his  secret  intention  when  he  effected  the  insurance,  provided  he  did  it 
while  in  possession  of  the  premises,  and  while  the  agreement  between  him  and 
Chesley  was  binding,  either  in  law  or  equity.  It  is  claimed,  howevei-,  that  the 
plaintiff  could  not  have  the  benefit  of  this  insurance,  because  he  was  in  default  in 
the  performance  of  the  agreement  to  convey  the  lot  on  his  part.  The  proof  does 
not  show  such  default,  and  the  judge  who  tiied  this  case  has  not  found  it.  The 
plaintiff  was  bound  to  convey 'the  lot  as  soon  as  he  could  procure  the  title  from 
■Beach.  He  made  efforts  from  time  to  time  to  get  the  title  from  Beach,  and 
as  soon  as  he  got  it,  he  offered  to  convey  it  to  Eichenlaube.  There  does  not 
appear  to  have  been  any  want  of  good  faith  on  the  part  of  the  plaintiff.  It  is 
true  that  Eichenlaube  several  times  demanded  his  deed,  but  he  never  in  any 
way  repudiated  or  put  an  end  to  the  agreement,  and  he  retained  the  undisputed 
possession  of  the  lot,  thus  reaping  the  fruits  of  the  agreement.  Under  such  cir- 
cumstances it  cannot  well  be  claimed  that  the  plaintiff  was  in  default,  and  that 
the  agreement  was  not  equitably  binding  at  the  time  of  the  fire.  The  plaintiff 
notified  the  company  of  his  equitable  claim  to  the  insui-ance  money  before  pay- 
ment to  Eichenlaube.  After  such  notice,  the  company  made  the  payment  at  its 
peiil,  just  as  much  so  as  if  there  had  been  a  regular  assignment  of  the  money  to 
the  plaintiff,  and  it  had  paid  it  to  Eichenlaube  after  notice  of  such  assignment. 
While  both  plaintiff'  and  Eichenlaube  were  claiming  the  money,  it  would  doubtless 
have  been  unwise  for  the  company  to  have  paid  it  to  either.  But  it  could  have 
waited  for  suit  by  one  of  the  claimants  and  then  have  paid  the  money  into  court 
and  been  relieved  from  all  i-esponsibility  under  section  122  of  the  Code.  These 
are  all  the  questions  raised  in  the  case  which  I  deem  it  important  to  consider  and 
I  have  reached  the  conclusion  that  the  judgment  should  be  affirmed  with  costs. 
Leonaed,  C,  who  also  delivered  an  opinion  in  the  case,  said:  "Cromwell,  as 
assignee  of  the  contract  between  Chesley  and  Eichenlaube,  became  entitled  to 
its  perfoi-mance.  Part  of  that  agreement  was,  that  Eichenlaube  should  keep  the 
premises  to  which  the  contract  related,  insured  for  the  benefit  of  Chesley.  At 
the  time  of  the  fire,  Eichenlaube  had  a  policy  with  the  defendants  covering  the 
premises,  in  his  own  name  and  for  his  own  benefit,  but  none  for  the  benefit  of 
Chesley  or  Cromwell.  Cromwell  recovered  judgment  against  Eichenlaube,  upon 
the  contract  assigned  to  him  by  Chesley,  for  an  amount  greater  than  the  sum 
insured  The  judgment  was  good  evidence  in  this  case,  to  prove  that  the  contract 
with  Eichenlaube  was  in  full  force,  and  that  the  obligation  to  insure  still  rested 
on  him.  As  between  Cromwell  and  Eichenlaube  there  can  be  no  doubt  of  the 
right  of  Cromwell,  in  equity  to  receive  the  insurance  money  upon  the  happening 
of  a  loss.  That  nght  arises  fj-om  Eichenlaube's  contract  to  insure  for  the  benefit 
of  Chesley,  and  the  fact  that  he  had  not  paid  the  sum  due  under  the  contract. 
Had  there  been  no  judgment,  Cromwell  must  have  proven  in  this  action  that  there 
was  a  sum  due  to  him  on  the  contract  with  Chesley.  The  judgment  established 
that  fact  without  other  proof,  as  Eichenlaube,  the  defendant  in  that  action,  was 
the  only  party  interested  in  contesting  the  amount  due.  The  plaintiff  in  due  sea- 
son notified  the  insurance  company  of  his  equitable  claim  to  be  paid  the  amount 
due  under  the  policy  of  Eichenlaube,  by  reason  of  the  loss  against  which  the 
company  had  insured.  The  company  have  not  denied  their  policy,  nor  their  loss, 
nor  their  liability  to  pay  the  amount.  On  the  contrary,  admitting  their  liability, 
the  company  have  paid  the  loss  to  Eichenlaube,  and  insist  that  such  payment  is  a 
full  discharge  of  their  liability.  The  company  thereby  refused  to  recognize  the 
right  of  Cromwell  to  charge  them  as  a  trustee  of  the  fund  due  upon  the  policy. 
The  company  assumed  the  hazard  of  resisting  the  equity  claimed  by  the  plaintiff. 
If  the  company  erred  in  their  interpretation  of  the  law,  their  payment  to  Eichen- 
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gagee,  the  mortgagor  is  entitled  to  the  benefit  of  the  insurance, 
although  effected  in  the  name  of  the  mortgagee.  The  test  of  his 
right  in  this  respect  is,  whether,  by  agreement  between  him  and  the 
mortgagee,  he  is  liable  for  the  premium  paid.' 

laube  is  no  discharge  of  their  liability  for  the  loss  arising  .under  their  policy. 
The  case  of  Carter  v.  Rockett,  S  Paige,  437,  is  against  the  construction  of  the  law 
assumed  and  acted  upon  by  the  company.  That  case  is  a  full  authority  for  the 
claim  made  by  Cromwell.  This  claim  does  not  operate  as  an  assignment  of  the 
policy,  against  which  the  company,  by  a  condition  of  that  instrument,  stipulated. 
They  become  by  reason  of  the  facts,  and  the  iiotice  given  by  Cro-mwell,  trustees  of  a 
fund  which  they  'were  equitably  bound  to  pay  to  the  party  justly  entitled.  The  party 
entitled  in  this  case  was  the  plainiff,  and  the  payment  to  ISichenZaiibe  is  no  discharge. " 
'  In  Waring  v.  Loder,  .53  N.  Y.  581,  this  question  arose,  and  was  decided  as 
stated  in  the  text.  AifDKEWS,  J.,  in  delivering  the  opinion  of  the  court,  said: 
"  The  Lycoming  Insurance  Company,  in  respect  to  the  right  to  enforce  the  judg- 
ment against  the  defendant  Loder  for  the  deficiency  on  the  foreclosure  sale,  stands 
in  the  place  of  Waring,  their  assignor.  The  assignee  of  a  judgment  takes  it  sub- 
ject to  the  equities  of  the  judgment  debtor,  and  if  the  judgment  could  not  have 
been  enforced  by  Waring  at  the  time  of  the  assignment,  the  company  hold  it  sub- 
ject to  the  same  disability.  Douglass  v.  White,  3  Bai'b.  Ch.  621.  The  insurance 
m  the  Lycoming  Insurance  Company  was  effected  by  Minor,  the  mortgagee,  under 
,  the  authority  contained  in  the  mortgage.  This  is  conclusively  established,  as 
against  the  plaintiff,  by  the  I'ecord  in  the  foreclosure  suit.  The  complaint  alleges 
that  the  premium  paid  is  a  part  of  the  indebtedness  secured  by  the  mortgage. 
It  was  included  in  the  amount  I'eporied  by  the  referee  to  be  due,  and  the  judg- 
ment for  the  deficiency  is  ino'eased  by  the  amount  of  the  cost  of  the  insurance. 
The  import  of  the  transaction  is,  that  the  insurance  was  additional  collateral 
security  for  the  mortgage  debt,  furnished  by  the  mortgagor  at  his  expense,  and 
procured  by  the  mortgagee,  acting  as  his  agent  and  by  his  authority.  The  gen- 
eral i-ule,  that  the  proceeds  of  collateral  securities  in  the  hands  of  the  creditor 
are  to  be  applied,  when  received  by  him,  in  the  reduction  of  the  debt  (Shaw,  J., 
in  King  v.  The  State  Mut.  Ins.  Co.,  7  Cush.  1),  would  require  that  the  insurance 
money,  when  collected  by  the  plaintiff,  should  be  applied  upon  the  judgment, 
and,  if  sufficient  to  pay  it.  should  extinguish  it.  Nor  do  we  see  any  ground  for 
taking  this  case  out  of  the  operation  of  the  rule.  The  mortgagee,  it  is  true, 
owed  no  duty  to  the  mortgagor  to  insui'e  the  property,  and  he  could,  in  the 
absence  of  any  agreement  with  the  mortgagor,  have  insured  the  debt  simply,  so 
that  the  mortgagor  in  case  of  loss  -could  have  claimed  no  benefit  from  the  insur- 
ance. But  the  mortgagor  had  an  insurable  interest.  When  the  mortgage  was 
given  ie  had  the  legal  title  to  tjie  laod  on  which  the  insured  building  stood. 
When  he  sold  the  land,  he  had  still  an  interest  in  the  preservation  of  the  prop- 
eHy,  in  order  that  his  debt  might  be  paid  out  of  it,  the  land  as  between  him  and 
his  grantee  being  primarily  charged  with  its  payment.  And  this  was,  we  think, 
an  insurable  interest  within  the  cases.  Crawford  v.  Hunter,  2  B.  &  P.  (N.  R.) 
269  ;  Herkimer  v.  Mice,  27  N.  Y.  163.  The  authority  given  in.the  mortgage  was 
an  authority  to  the  mortgagee  to  procure  an  insurance  for  the  benefit  of  both 
parties.  This  is  its  fair  interpretation.  It  was  immaterial  to  the  mortgagor 
whether  the  insurance  was  in  his  name  or  in  the  name  of  the  mortgagee,  if  the 
avails  of  it  in  case  of  loss  should  apply  in  reduction  of  the  debt.  The  mortgagee 
had  no  interest  to  procure  an  insurance  limited  to  his  own  protection  merely, 
where  the  expense  was  to  be  paid  by  the  other  party  and  was  secured  on  the 
land.  It  has  been  held  in  several  cases  that  insurance  procured  by  a  mortgagee 
upon  the  request  or  at  the  expense  of  the  mortgagor  is  held  by  the  mortgagee  for 
the  protection  of  both  interests,  and  the  implied  obligation  arising  is,  that  the 
msurance  money  when  paid  to  the  former  shall  apply  upon  the  mortgage  debt. 
Holbrook  v.  American  Ins.  Co.,  1  Curtis,  193  ;  Pratt,  J.,  in  Buffalo  Steam  Engine 
TVorlcs  V.  Sun  Mut.  Itm.  Co.,  17  N.  Y.  406;  Clinton  v.  Hope  Ins.  Co.,  45  id.  467. 
The  loss  by  fire  occurred  intermediate  the  commencement  of  the  foreclosure  and 
the  rendition  of  the  judgment.  The  plaintiff  received  from  the  underwriter, 
after  the  judgment  was  entered,  an  amount  sufficient  to  pay  it,  and   upon  the 
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The  same  rule  prevails  in  case  of  an  agreement  between  the  vendor 
and  vendee  of  land  where  no  deed  has  been  executed." 


receipt  tlie  law  giving-  effect  to  the  contract  between  the  mortg-agor  and  the  mort- 
gagee applied  it  in  payment  of  the  debt.  The  plaintiff  then  had  no  further  claim 
under  the  judgment.  It  was  extinguished,  and  he  had  nothing  to  assign  to  the 
underwriter.  It  is  imm.aterial,  so  far  as  the  plaintiff's  rights  are  concerned,  that 
the  assignment  of  the  judgment  was  made  a  condition  of  the  payment,  by  the 
company,  of  the  loss  on  the  policy.  The  company  and  the  plaintiff  could  not  by 
their  agreement  qualify  the  effect  of  the  receipt,  by  the  mortgagee,  of  the  insur- 
ance money,  as  between  the  plaintiff  and  defendant.  It  becomes  unnecessary  to 
consider  whether  the  underwriter  was,  by  the  foi-m  of  the  conti-act  of  insurance, 
entitled  to  be  subrogated  (in  the  absence  of  any  agreement  between  the  mort- 
gagor and  mortgagee)  to  the  mortgage  secuiity  and  to  the  claim  against  the 
moi'tgagor,  or  whether  the  company  could  have  defended  an  action  to  recover  for 
the  loss,  on  the  ground  that  the  right  of  subrogation  had  been  defeated  by  the 
act  of  the  assured.  Kem^chan  v.  yew  York  Bowery  F.  Ins.  Co.,  17  N.  Y.  428. 
Those  questions  are  between  other  parties.  The  plaintiff  received  the  insur.ance 
money,  and  the  defendant  by  his  contract  with  the  mortgagee  is  entitled  to  have 
it  applied  upon  the  judgment." 

'In  Woody.  N.  VTestemliis.  Co.,  46  N.  Y.  422,  a  policy  was  issued  containing  the 
following  restrictions  and  conditions :  "  Camphene,  spirit  gas  orburningfluid,  phos- 
gene or  any  other  inflammable  liquid,  when  used  in  stores,  warehouses,  shops  or 
manufactories  as  a  light,  subjects  the  goods  thei'ein  to  an  additional  chai'ge,  and  per- 
mission for  such  use  must  be  indorsed  in  writing  on  the  policy.  A  claim  against  this 
company  by  the  assignee  or  mortgagee,  or  other  person  or  persons  holding  this 
policy  as  collateral  sec ufity,  shall  not  be  payable  until  payment  of  such  portion  of 
the  debt  shall  have  been  enforced,  as  can  be  collected  out  of  the  original  security  to 
which  this  policy  may  be  held  as  collateral,  and  this  company  shall  then  only  be  held 
liable  to  pay  such  sum,  not  exceeding  the  sum  insiired,  as  cannot  be  collected  out  of 
such  primary  security."  The  policy  was  renewed  annually  ;  the  last  renewal  was 
in  December,  1865.  The  premiums  were,  with  the  knowledge  and  assent  of 
Campbell'f  agent,  deducted  from  the  payments  made  by  him  on  the  contract.  On 
the  29th  November,  1866,  the  property  was  destroyed  by  fire.  After  the  fire, 
Campbell,  who  had  not  performed  the  conti-act,  declined  to  make  furthor  pay- 
ments, and  at  his  i-equest  plaintiff  took  the  property,  and  the  contract  was  can- 
celed. The  value  of  the  machinery  destroyed  was  13)2,200  ;  the  total  loss  $3,800. 
The  referee  gave  j  udgment  for  the  amount  of  the  policy  and  interest. 

FoLOEH,  J.,  said:  "It  appeai-s  by  the  findings  of  the  referee,  that  Campbell, 
the  vendee  of  the  property  insured,  by  the  contract  of  sale,  agreed  to  pay  the 
expense  of  insuring  the  factory  and  saw-mill ;  that  the  plaintiff  did  insure  the 
propei-ty,  and  pay  the  premiums  therefor,  and  charge  the  same  to  Campbell ; 
and  that  by  so  much  was  lessened  the  amount  paid  by  him  on  the  purchase-price. 
It  appears  from  the  testimony,  that  though  Campbell  did  not  know  of  this,  yet 
that  his  brother,  who  acted  for  him  with  the  plaintiff  in  adjusting,  from  time  to 
time  the  payments  and  indorsing  them  on  the  contract,  did  settle  the  dealings 
which  included  these  items  of  expense  for  insurance ;  so  that  the  premiums  of 
insurance  were  in  fact  paid  by  Campbell,  under  an  agreement  so  to  do.  It  fol- 
lows, then,  that  the  insurance  was  really  one  for  the  benefit  of  Campbell.  Hol- 
In-ook  v.  Am.  Ins.  Co.,  1  Curtis  C.  C.  193,  and  cases  cited.  In  such  case,  the 
defendants  had  no  right  of  subrogation,  even  if  they  issued  the  policy,  without 
notice  of  the  contract  of  sale.  Benjamin  v.  Saratoga  Ins.  Co.,  17  N.  Y.  415 ; 
Kenwchan  v.  N.  Y.  Bowery  Ins.  Co.,  id.  428.  Though  the  plaintiff's  especial 
insurable  interest  was  that  of  vendor,  holding  an  equitable  lien  on  the  property 
for  the  seem-ity  of  the  purchase-money,  yet  he  held  also  the  legal  title,  and  this 
made  it  competent  for  him  to  cover,  not  only  his  especial  interest  in  the  property, 
but  the  property  itself.  Holbrookv.  Am.  Ins.  Co.,  supra;  see  also,  Tyler  v.  j^t?M 
Ins.  Co.,  12  Wend.  507  ;  S.  C,  16  id.  385  ;  1  Phillips  on  Ins.  347,  sub-sect.  640 ; 
Angell  on  Ins.,  §§  67,  185,  186,  and  note.  And  this  insurable  interest  existed  in 
the  machinery  as  well  as  in  the  buildings ;  for  though  there  was  a  contract  of 
sale,  it  was  executory.  The  title  had  not  passed,  and  though  Campbell  went  into 
possession  about  two  years  after  the  policy  was  issued,  he  had  no  right  to  remove 
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Conditons  in  policy  must  be  strictly  complied  with  unless  waived. 

Sec.  135.  All  the  provisions  of  a  policy,  relating  to  the  risk,  are 
conditions  precedent,  and,  unless  waived,  must  be  strictly  complied 
with,  such  as  promissory  warranties,'  or  conditions  relating  to  increase 
or  alteration  of  risk ;  ■"  to  the  giving  of  notice,  and  presenting  proofs  of 
loss  ;  °  the  production  of  builders,  citizens  or  magistrates  certificate  of 
loss ; '  as  to  the  giving  notice  of  other  insurance ;  °  and  indeed,  each 
and  every  condition  of  the  policy  must  be  fully  and  strictly  performed, 
before  an  action  can  be  maintained  for  a  loss  under  the  policy.  "When 
the  policy  requires  pre-payment  of  the  premium  as  a  condition  prece- 
dent to  the  vitalizing  of  the  policy,  unless  pre-payment  is  waived,  the 
policy  does  not  attach  until  payment  is  made.  As  to  what  constitutes 
a  waiver,  or  giving  of  credit  for  the  premium,  or  a  payment  of  the 
same,  see  Sec.  28,  page  65. 

Sending  premium  by  mail. 

Sec.  136.  When  the  by-laws  of  a  mutual  company  provide  that  the 
policy  shall  be  void,  if  the  policy-holder  shall  neglect,  for  the  period  of 
thirty  days,  to  pay  his  premium  note  or  any  assessment  thereon,  when 
requested  to  do  so  by  mail  or  otherwise,  a  policy  becomes  void,  unless 
payment  is  made  within  that  time,  after  notice  is  duly  mailed  to  him 
postpaid  and  properly  directed,  whether  the  insured  received  the  notice  or 
not  °  upon  the  ground  that,  where  by  an  agreement  between  the  par- 
ties the  mails  are  to  be  trusted  for  any  purpose,  all  that  the  parties 
are  required  to  do  under  the  contract,  is  to  place  the  matter  in  the 
mails  in  such  a  way  that,  so  far  as  any  laches  on  their  part  is  concerned, 
there  is  no  reason  why  it  should  not  reach  the  other  party.' 

the  machinery  ■without  the  consent  of  ^ood.  There  was  never  such  a  delivery 
of  it  to  Campbell  as  gave  him  title.  Wood  still  retained  on  it  a  lien  for  purchase- 
money,  and  a  right,  on  non-payment  to  resume  exclusive  possession.  He  had, 
then,  an  insurable  interest  in  it.  Clinton  v.  Hope  Ins.  Co.,  decided  in  this  court 
4th  April,  1871 ;  see  also,  Burt  v.  Dutcher,  34  N.  Y.  493 ;  TcMman  v.  Atlantic  Ins. 
Co.,  3  Keyes,  87. 

'^  Murdoch  v.  Chenango  Co.,  etc.,  Ins.  Co.,  2  N.  Y.  210;  Conch  v.  City  F.  Itis. 
Co.,  38  Conn.  181 ;  Coolidge  v.  Blake,  15  Mass.  429 ;  Thatcher  v.  Bellows,  13  id. 
111. 

"  Diehl  V.  Adams,  etc.,  Ins.  Co.,  58  Penn.  St.  443 ;  Appleby  v.  Fireman's  Ins.  Co., 
54  N.  Y.  253;  Harris  v.  Columbian  Ins.  Co.,  4  Ohio  St.  285  ;  Gardiner  v.  Pisea- 
tiqua,  etc.,  Ins.  Co.,  38  Me.  439  ;  Lyman  v.  /State,  etc.,  Ins.  Co.,  14  Allen  (Mass.) 
327 ;  Francis  v.  Somerville,  etc.,  Ins.  Co.,  25  N.  J.  78. 

'  Bottaile  v.  Merchants'  Ins.  Co.,  3  Rob.  (La.)  384.  See  chapter  on  Proofs  of 
Loss. 

*  Worsley  v.  Wood,  6  T.  R.  710.    See  chapter  on  Proofs  of  Loss. 
jj    '  See  chapter  on  Other  Insurancb. 

'Lathrop  v.  Cfreenfield,  etc.,  Ins.  Co.,  2  Allen  (Mass.)  82. 

''Shed  v.  Brett,  1  Pick.  (Mass.)  401 ;  Kington  v.  Kington,  11  M.  &  W.  233; 
Warwick  v.  Noahes,  1  Peake,  67 ;  Hawkins  v.  Hutt,  id.  186. 
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CHAPTER    III. 


THE     APPLICATION WARRANTIES  —  REPRESENTATIONS  —  CONCEALMENT 

AND   MISREPRESENTATION. 

Sec.  137.  "When  application  is  part  of  policy. 

Sbc.  138.  Stipulation  in  application  does  not  make  it  warranty. 

Sbc.  139.  Description  of  risk  a  warranty. 

Sec.  140.  Examination  of  risk  by  insurer  or  its  agent. 

Sec.  141.  When  knowledge  of  agent  is  not  knowledge  of  insurer. 

Sec.  142.  Waiver  by  agent — Mechler  v.  Phcenix  Ins.  Co. 

Sec.  143.  Policy  must  clearly  adopt  the  application. 

Sec.  144.  May  be  in  pai-t  adopted. 

Sec.  145.  Application  made  subsequent  to  policy. 

Sec.  146.  Not  binding  unless  made  by  authority  of  assured. 

Sec.  147.  Pohcy  cannot  be  burdened  with  new  conditions. 

Sbc.  148.  Endorsements  on  party  of  policy. 

Sec.  149.  Renewals,  subject  to  application,  when. 

Sec.  150.  Mutual  policies,  rule  as  to. 

Sec.  151.  When  interest  of  assured  must  be  stated. 

Sec.  152.  Void  in  part,  void  in  toto — Exceptions. 

Sec.  153.  Concealment  or  misrepresentation  of  matters  known  to  insurer. 

Sec.  154.  Oral  applications. 

Sec.  155.  Incumjirances. 

Sec.  156.  Representations  or  warranties. 

Sec.  157.  Defective  plan  of  premises. 

Sec.  158.  Answers  must  be  true. 

Sec.  159.  Insurer  may  rely  on  statements  of  assured. 

Sec.  160.  Statements  not  called  for  by  questions. 

Sec.  161.  Equivocal  or  doubtful  answers. 

Sec.  162.  Policy  issued  without  representations  or  application. 

Sec.  163.  What  statements  are  not  warranties. 

Sbc.  164.  "What  are. 

Application,  when  a  part  of  policy.    Other  papers,  when  part  of  contract.   When  onljr  representa- 
tions. 

Sec.  137.  When  the  policy  refers  to  the  application  or  other  papers 
connected  "svith  the  risk,  and  adopts  them  as  a  part  of  the  contract  of 
insurance,  all  the  statements  of  the  assured  contained  therein  relative 
to  the  situation,  use,  care  or  character  of  the  property,  are  warranties 
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on  his  part '  that  must  be  strictly  complied  with,  whether  material  to  the 
risk  or  not,  and  herein  lies  the  principal  distinction  between  a  warratity 
and  a  representation."  But  in  order  to  form  a  part  of  the  contract,  the 
policy  must  not  only  refer  to,  but  must,  either  in  express  terms  or  by  neces- 
sary implication,  adopt  such  documents  as  a  part  of  the  contract,'  and  a 
mere  reference  thereto  does  not  make  the  paper  or  papers  referred  to  a 
part  of  the  contract,  nor  its  ttatements  warranties."  But  it  seems  that, 
when  the  policy  refers  to  papers,  dehors  the  policy,  and  makes  them,  in 
terms,  the  basis  of  fut;ne  action  in  every  respect,  or  a  guide  as  to 
what  is  to  be,  or  may  be  done ;  they  are  to  be  treated  as  a  part  of  the 
contract,  although,  in  express  terms,  not  so  provided.'    So,  where  a  paper 


•Grovbb,  J.,  in  First  Nat'l  Bank  v.  Ins.  Co.  of  N.  Ainsnca,  50  N.  Y,  47 ;  Ze 
Roy  V.  The  Market.  Ins.  Co.,  39  N.  Y.  91,  also  45  N.  Y.  80;  Ripley  v.  ^tna  Ins. 
Co.,  30  N.  Y.  136;  ffarcelonv.  Hampden,,  etc.,  Ins.  Co.,  50  Me.  580;  Drapers. 
Charter  Oak  Ins.  Co.,  2  Allen  (Mass.)  569  ;  Tibbetts  v.  Hamilton,  etc.,  Ins.  Co.,  1 
Allen  (Mass.)  305;  Bersche  v.  St.  Louis,  etc.,  Ins.  Co.,  31  Mo.  555;  Bartholomew 
V.  Merchants'  Ins.  Co.,  25  Iowa,  507  ;  Olmstea^d  v.  Iowa,  etc..  Ins.  Co.,  24  id.  503 ; 
Battles  V.  For*,  41  Me.  208;  Brovm  v.  Peoples'  Ins.  Co.,  11  Cush.  (Mass.)  280; 
Treadway  v.  Hamilton  Ins.  Co.,  29  Conn.  68 ;  Richardson  v.  Maine  Ins.  Co.,  46 
Me.  394  ;  Gfahagan  v.  Union,  etc.,  Ins.  Co.,  43  N.  H.  176  ;  Lawrence  v.  St.  Marks, 
etc..  Ins.  Co.,  43  Barb.  (N.  Y.)  479;  KeUey  v.  Universal  Ins.  Co.,  35  Conn.  225, 
The  application  in  such  cases  must  truly  represent  the  risk,  and  must  be  true  in 
all  j-espects,  whether  material  or  not.  Marshall  v.  Columbian,  etc.,  Ins.  Co.,  27 
N.  H.  157.  But  the  part  of  it  relating  to  the  risk,  its  situation,  etc.,  is  not,  in  the 
absence  of  words  or  circumstances  making  it  so,  a  warranty  that  the  risk  shall 
remain  as  desci-ibed.  Thus,  where,  in  the  application,  the  assured  in  answer  to 
a  question  whether  the  lamps 

An  application  on  file  in  another  office,  may  be  incorporated  into  a  policy  by 
proper  words,  but  a  mere  reference  thereto,  and  stating  where  it  may  be  found, 
does  not  have  that  effect.     Com.  Ins.  Co.  v.  Monninger,  18  Ind.  352. 

"  Newcastle  F.  Ins.  Co.  v.  MacMorran,  3  Dow.  255  ;  Ben.  F.  I.  C.  45. 

'  TheFarmei's'  Ins.  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  48;  Coir^  Ins.  Co.  v.  Mon- 
ninger, 18  Ind.  352 ;  Delonguemare  v.  Tradesmen's  Ins.  Co.,  2  Hall  (N.  Y.  S.  C.) 
589  ;  Sheldon  v.  HaHford  Ins.  Co.,  post;  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend. 
(N.  Y.)  72  ;  Wall  v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  338. 

*  Jennings  v.  Chenango  Ini.  Co.,  2  Den.  (N.  Y.)  75  ;  First  Nat'l  Bank  v.  Jm.s.  Co. 
of  N.  America,  ante;  Le  Roy  v.  Market  Ins.  Co.,  39  N.  Y.  90,  also  40  N.  Y.  80, 
In  Com.  Ins.  Co.  v.  Monninger,  18  Ind.  352,  the  policy  referred  to  the  application 
and  the  place  where  it  might  be  found,  but  the  court  held  that  this  did 
not  make  the  application  a  part  of  the  contract.  Wall  v.  Howard  Ins.  Co.,  14 
Barb.  (N.  Y.)  383 ;  Benny  v.  Conway  F.  Ins.  Co.,  13  Gray  (Mass.)  492 ;  ColumMa 
Ins.  Co.  V.  Cooper,  50  Penn.  St.  331. 

•In  Simreal  v.  Dubuque  Ins.  Co.,  18  Iowa,  319,  by  the  tei-ms  of  a  policy,  the 
assured  undertook  to  pay  "  assessments,  made  pm-suant  to  the  articles  of  associa- 
tion and  by-laws,"  and  the  company  agreed  to  pay  and  settle  any  losses  that 
might  arise  under  the  policy,  "according  to  the  provisions  of  said  articles,"  and 
it  was  held  that  the  articles  of  association  and  by-laws  were  to  be  regarded  as 
a  part  of  the  policy,  as  much  as  though  written  therein. 
In  Sheldon  v.  Hariford  F.  Ins.  Co.,  22  Conn.  285,  refei>enoe  was  made  in  the 
'  policy  to  a  sui-vey,  in  these  words :  "  Reference  is  had  to  survey  No.  83,  on  file  in 
'  the  office  of  the  Protection  Insurance  Company."  The  survey  consisted  of  answers 
given  by  the  insured,  to  questions  proposed  by  the  insurers.     Some  of  the  ques- 
tions were  intended  to  draw  forth  a  minute  description  of  the  premises  to  be 
insured,  and  others,  to  enable  the  insurers  to  estimate  the  degj-ee  and  extent  of 
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is  annexed  to  the  policy  by  the  insurer,  it  is  to  be  treated  as  a  part  of 
the  contract,  although  not  referred  to  in  the  policy.'  Thus,  where  the 
policy  is  printed  on  one  half,  and  the  conditions  on  the  other  half  of  the 
sheet,  the  conditions  are  to  be  treated  as  a  part  of  the  policy,  although 
not  referred  to  therein.''  So,  where  the  policy  is,  in  terms,  made  subject 
to  the  terms  and  conditions  of  the  application  and  survey,  they  are  to 
be  construed  together,  as  forming  the  contract.*  So  where  the  policy  is, 
in  terms,  founded  upon  the  application.* 

the  risk.  It  was  held  that  the  reference  in  the  policy,  to  the  survey,  was  not 
merely  for  a  fuller  description  and  identification  of  the  premises  to  be  insured, 
than  was  contained  in  the  body  of  the  policy,  but  was  a  proper  reference,  for  the 
purpose  of  incorporating  all  the  survey,  as  much  as  any  part  of  it,  into  the  policy, 
and  that  all  the  answers,  applicable  to  the  subject-matter,  were  obligatory  on  the 
insured.  It  was  also  held,  that  the  policy  and  the  survey  constituted  the  entire 
contract  between  the  pai'ties,  and  that,  as  there  was  no  imperfection  or  ambiguity 
in  its  language,  evidence  of  parol  representations,  made  prior  to  the  issuing  of 
the  policy,  could  not  be  received,  to  explain  and  qualify  the  contract.  But  when 
one  of  the  interrogatories  was:  "Is  there  a  watchman  in  the  mill  during  the 
night  1 "  to  which  the  answer  was  :  "  There  is  a  watchman  nights,"  the  court  were 
inclined  to  consider  the  answer  not  as  a  warranty,  but  as  a  representation  material 
to  the  risk,  to  be  substantially  kept  and  performed.  See  also,  relating  to  the  last 
proposition,  Sayles  v.  iV".  W.  Ins.  Co.,  2  Curtis  (U.  S.  C.  C.)  610  ;  Bulkley  v. 
Protection  Itis.  Co.,  2  Paine  (U.  S.)  82;  Gloucester  Mf'g  Co.  v.  Howard  F.  Itis. 
Co.,  5  Gray  (Mass.)  497. 

^Murdoch  v.  Chenango  County  Mut.  Ins.  Co.,  2  N.  Y.  210. 

'  Duncan  V.  Sun  F.  Ins.  Co..  6Wend.  (N.Y.)488.  In  such  cases  the  juxtaposition 
of  the  papei-s  is  a  sufficient  indication  of  the  intent  of  the  parties  to  incorporate 
them  into  tlie  contract,  at  hast  prima  fac-ie,  even  though  no  words  are  used  to  that 
effect.  Emerson  v.  Muiray,  4  N.  H.  171 ;  Stocking  v.  Fairchild,  5  Pick.  (Mass.) 
181.  In  Roberts  v.  Chenango  Co., .  etc.,  Ins.  Co.,  3  Hill  (N.  Y.)  501,  the  policy 
was  printed  on  one  side  of  the  sheet,  and  on  the  other  side  was  a  printed  state- 
ment, headed  "Conditions  of  Insurance,"  but  no  express  reference  was  made 
thereto  in  the  body  of  the  policy.  The  court  held  that  the  "  conditions"  were  a 
part  of  the  policy;  Cowen,  J.,  saying:  "There  can  be  no  doubt  of  the  intent, 
that  both  should  be  taken  together.  The  assured  accepts  the  policy  with  what 
pm'ports  to  be  conditions  on  the  same  sheet,  or  any  sheet  ■physically  attached. 
There  is  in  such  case,  no  n£ed  of  an  express  reference  by  the  policy,  to  the  conditions 
in  order  to  fix  the  meaning.  T  he  juxtaposition  of  the  papers  is  a  siiffic-ient  expres- 
sion, at  least  prima  facie.  That  may  be  rebutted  by  parol  evidence,  as  by 
showing  that  the  two  were  thus  connected  by  mistake,  but  no  attempt  was  made 
to  disannex  them  at  the  trial,  and  for  aught  I  see,  the  legal  effect  was  conceded." 

'Le  Ray  v.  Market  Fire  Ins.  Co.,  36  N.  Y.  90.  The  proposal  for  insurance  if 
adopted  by  the  policy  as  a  pari  thereof,  is  to  be  regarded  as  though  mooi-pora- 
ted  into  the  policy  itself.  Duncan  v.  Sun  Mut.  Ins.  Co.,  6  "Wend.  (N.  Y.)  488. 
And  all  the  statements  therein  are  warranties  that  must  be  strictly  or  literally 
true.  Chase  v.  Hamilton  las.  Co.,  20  N.  Y.  52.  Thus,  where  the  policy  stated 
"  reference  being  had  to  the  application,  for  a  more  particular  description,  and 
the  conditions  annexed,  as  forming  apart  of  this  policy,"  makes  the  conditions  and 
application  as  much  a  part  of  it  as  though  they  were  wntten  in  its  body  ;  and 
statements  in  the  application  as  to  the  situa,tion  and  uses  of  the  premises  are  to 
be  regarded  as  express  wai-j'anties,  and  parol  evidence  cannot  be  admitted  to 
modify  such  application;  and  the  policy  is  void  if  a  warranty  is  untrue,  though 
the  loss  happens  in  a  mode  not  affected  by  the  falsity.  Jennings  v.  ChenmgoCo. 
Mul.  Itis.  Co.,  2  Den.  75  ;  Gates  v.  Madison  Co.  Mut.  Ins.  Co.,  5  N.  Y.  469 ;  Bur- 

*  Brawn  v.  Cattaraugus,  etc.,  Ins.  Co.,  18  N.  Y.  385. 
18 
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So  too,  where  there  is  a  written  application  for  a  policy,  and  it  is 
referred  to  therein  as  the  basis  of  the  insurance,  the  application  is  as 
much  a  part  of  the  contract  as  the  policy,  and  both  tngether,  and 
neither  alone,  forms  the  actual  contract  between  the  parties.'  But 
where  the  application  is  not  made  a  part  of  it,  and  the  policy  taries 
from  the  application,  or  a  written  order  for  insurance,  in  proceeding 
for  its  reformation,  the  application  or  order  will  be  considered  as 
containing  the  actual  contract  between  the  parties.  But  in  all 
respects  where  there  is  no  material  variance  between  the  application 
and  the  policy,  the  policy  will  be  regarded  as  alone  the  proper  evidence 
of  the  contract,  and  the  application  or  order  can  only  be  resorted  to 
so  far  as  a  variance  between  them  exists." 

In  Massachusetts,  by  statute,  all  conditions  of  insurance  are  required 
to  be  stated  in  the  body  of  the  policy,'  but  it  is  held,  that  this 
requirement  is  met,  by  an  express  reference  to  a  schedule  or  details 
of  regulations  printed  upon  another  sheet  or  page  of  the  policy,  but 
that  the  fact  that  regulations  and  conditions  are  printed  upon  the 
policy,  does  not  make  them  a  part  thereof  unless  referred  to  in  the 
body  of  the  policy  and  the  substance  thereof  is  printed  in  the  body  of  the 
policy.*  But  this  doctrine  is  predicated  upon  the  ground  of  statute 
requirement,  and  is  not  expressive  of  the  common  law  rule.  In  New 
Hampshire,  by  statute  it  is  provided  that  no  policy  of  insurance  shall 
be   avoided  by  reason  of  any  mistake   or   misrepresentation,  unless 

ritt  V.  Saratoga  Co.  Mut.  Fire  ira.?.  Co.,  5  Hill,  188  ;  Duncan  v.  Sun,  Fire  Ins.  Co., 
6  Wend.  488.  An  application  signed  by  the  insuied,  and  referred  to  in  the  policy, 
"as  forming  a  part  thereof,"  is  thereby  incorporated  into  the  policy.  Smith  v. 
JEhnpire  Ins.  Co.,  25  Barb.  (N.  Y.)  497  ;  Chaffee  v.  Cattaraugm  Ins.  Co.,  18  N.  Y. 
376;  Murdoch  v.  Chenango,  etc.,  Ins.  Co.,  2  id.  210  ;  Snyder  v.  Fanners'  Loan  Ins. 
Co.,  13  Wend.  (N.  Y.)  92  ;  Burritt  v.  Saratoga  Ins.  Co.,  5  Hill  (N.  Y.)  188.  It 
was  held  in  Eagan  v.  Ins.  Co.,  2  Den.  (N.  Y.)  326,  that  the  mere  words  "  for  a  more 
■particular  description  and  forming  a  part  of  this  policy,"  made  the  application  a 
part  of  the  contract.  But  if  the  policy  merely  refers  to  the  application  "  for  a 
more  particular  description,"  oTily  that  portion  describing  the  risk,  becomes  a  part 
thereof.  Owens  v.  Holland  P.  Ins.  Co.,  56  N.  Y.  565  ;  Wall  v.  Howard,  14  Barb. 
(N.  Y.)  383;  affd  Ct.  of  Appeals,  17  N.  Y.  197;  Delonguemei-ev.  Tradesman's  Ins. 
Co.,  2  Hall  (N.  Y.)  589;  StehUns  v.  Globe  Ins.  Co.,  2  id.  632.  So  all  papers 
annexed  to  anxl  delivered  with  the  policy,  are  prima  facie  a  part  thereof.  Jvhe  v. 
Brooklyn  F.  Ins.  Co.,  28  Bai'b.  (N.  Y.)  412 ;  Murdoch  v.  Chenango,  etc.,  IiUL  Co., 
ante;  N.  T.  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  20  id.  468;  Roberts 
V.  Chenango,  etc.,  Ins.  Co.,  3  Hill  (N.  Y.)  501 ;  Sexton  vl  Montgomery,  etc.,  Ins. 
Co.,  9  Barb.  (N.  Y.)  191 ;  Allen  v.  Hudson  R.  Im.  Co.,  19  id.  442.  But  in  deter- 
mining' whether  they  are  so  or  not,  must  depend  upon  the  inanTier  of  their  annex- 
ation and  the  evident  intention  of  the  parties.  Murdock  v.  Chenango  Ins.  Co., 
ante. 

^Philhrooh  v.  JST.  E.  Mutual  F.  Ins.  Co.,  37  Me.  137. 

^Delaware  Ins.  Co.  v.  Hogan,  2  Wash.  (U.  S.)  4.  . 

'Statutes  of  1864,  Chap.  196. 

'Mulloney  v.  National  Ins.  Co.,  118  Mass.  393. 
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fraudulent ; '  and  in  Georgia,  the  whole  contract  is  required  to  be  in 
writing. 

Stipulation  in  application  does  not  make  it  part  of  poUoy.      Owens  v.  HoUand  Purchase  Ins.  Co. 

ISkc.  138.  The  policy  must  adopt  the  application  as  a  part  of  the 
contract,  and,  failing  to  do  so,  it  does  not  become  so,  although  the 
application  in  terms  so  provides.     Indeed,  it  has   been  held  that, 
although  it  is  expressly  stipulated  in  the  application  "  that  the  fore- 
going valuation,  description  and  survey  are  true  and  correct,"  and 
that  the  assured  "  submits  them  as  his  warranty,"  yet,  the  applica- 
tion is  not  thereby  made  a  part  of  the  policy,  nor  are  the  statements 
therein  warranties,  except  so  far  as  they  are  expressly  referred  to  in 
the  policy.     Thus,  in  a  quite  recent  case  before  the  Court  of  Appeals 
in  New  York,'  an  action  was  brought  upon  a  policy  issued  by  the 
defendant  company,  upon  the  plaintiflTs  dwelling-house,  farm  build- 
ings, stock,  furniture,  etc.     In  the  application,  the  value  of  the  dwell- 
ing-house and  wood-shed  attached,  was  stated  to  be  51,000,  and  the 
value  of  the  land  and  buildings  §14,000,  and  that  the  premises  were 
unincumbered  to  the  extent  of  §8,000.     The  application  contained  a 
clause  as  follows  :  "  And  the  applicant  hereby  covenants  and  agrees 
that  the  foregoing  valuation,  description  and  survey,  are  true  and 
correct,  and  they  are  submitted  as  his  warranty  and  a  basis  for  the  desired 
insurance.''     The  only  reference  to  the  application  in  the  policy,  was  a 
statement  that  the  company  insured  the  plaintiff  "  against  loss  or 
damage  by  fire  or  lightning,  to  the  amount  of  $4,500,  upon  the  follow- 
ing property  as  described  in  application  and  survey  bearing  even  date 
herewith."     The  defendants  claimed  that  the  value  of  the  property  had 
been  overstated  in  the  application,  and,  consequently,  that  there  was  a 
breach  of  warranty  on  the  part  of  the  assured  which  discharged  their 
liability.     The  referee  found  that  the  value  of  the  land  and  buildings 
was  not  less  than  §10,000,  nor  more  than  $12,000.     The  court  held 
that  the  statements  in  the  application  did  not  amount  to  warranties 
although  so  declared  therein,  and  that,  the  policy  not  having  made 
the  application  a  part  of  it,  it  could  only  be  regarded  as  having  so 
much  of  it  as  it  specially  referred  to,  and  that  only  embraced   the 
description  and  not  the  valuation  of  the  premises.     The  doctrine  of  this 
case  is  in  consonance  with  the  doctrine  of  the  English  courts.     Thus, 
where  the  policy  without  adopting  the  application  or  proposal,  singles 

'  Gen.  Statute,  ch.  157,  sec.  2. 

'  OweTis  V.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  565 ;  Weed  v.  Schenectady  Ins. 
Cb.,  7Lans.  N.  Y.  452.' 
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out  particular  statements  therein  to  constitute  their  warranties,  and 
then  generally  provides  that  "  if  anything  so  warranted  shall  not  be 
true,  or  if  anything  material  in  the  statement  shall  not  have  been 
truly  stated,  or  has  been  misrepresented  or  concealed,  and  has  not 
been  fully  or  fairly  disclosed  and  communicated  to  the  company  ;  or 
if  any  fraud  has  been  practiced  upon  the  company,  or  any  false  state- 
ment made  to  it  in  or  about  the  obtaining  or  effecting  the  insurance, 
the  policy  shall  be  void,"  it  is  held  that  the  statements  in  the  proposal 
are  not  to  be  treated  as  warranties,  but  as  mere  representations.'  Nor, 
indeed,  is  every  statement  in  a  proposal  for  insurance  to  be  treated  as 
a  warranty,  although  incorporated  into  the  poHcy.  In  order  to  consti- 
tute a  warranty,  it  must  amount  to  more  than  mere  words  of  descrip- 
tion, and  must  be  an  affirmative  statement  of  certain  facts,  or  a  state  of 
facts,  and  not  mere  descriptive  matter  not  understood  or  intended  by 
the  parties  as  a  warranty.' 

Description  of  risk  a  warranty,  except  when  insurer  knows  it  is  erroneous  . 

Sec.  139.  The  description  of  the  risk  amounts  to  a  warranty  that  the 
risk  is  as  described,  but  not  necessarily  that  it  shall  remain  so.  Thus, 
where  the  property  is  described  as  a  frame  house  filled  in  with  brick, 
the  policy  is  void,  unless  the  house  is  in  fact  filled  in  with  brick,'  and  it 
has  been  held  that  in  such  cases  where  the  falsity  of  the  application 
was  knovm  to  the  agent  who  drew  it,  the  company  were,  not  estopped 
from  relying  upon  its  falsity  in  defense  ;'  but  this  is  hardly  expressive 
of  the  rule  as  generally  hold.  The  tendency  of  the  later  and  better 
class  of  cases  is,  that,  when  the  insurer  knows  the  falsity  of  the  warranty 
when  the  contract  is  made,  he  cannot  avail  himself  thereof  as  a  defense 


^Budd  V.  Fairwaner,  8  Bing.  48 ;  Anderson  v.  Fitzgerald.  4  H.  L.  Cas.  484 ; 
Stokes  V.  Cox,  1  H.  &N.  533. 

'Budd  V.  Fairwaner,  ante;  Stokes  v.  Cox,  ante. 

'  Fowler  v.  j^tna  Ins.  Co.,  6  Cow.  (N.  Y.)  673.  But  it  seems  that  it  is  competent 
to  show  by  builders  that  a  house  in  part  constructed  of  bi'ick,  and  in  part  of 
wood,  is  regarded  as  a  brick  building.  Mead  v.  N.  W.  Ins.  Co.,  7  N.  Y.  530. 
A  warranty,  if  broken,  whether  material  or  not,  defeats  the  policy  ;  it  is  never  to 
be  created  by  construction,  but  must  necessarily  result  from  the  natui-e  of  the 
contract,  or  must  appear  on  the  face  of  the  policy,  or  in  its  body  ;  and  the  printed 
proposals  annexed  to  the  policy  are  not  exceptions  to  the  rule,  for  they  are  incorpor- 
ated in  it  by  reference.    Jefferson,  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  73. 

*  Kennedy  v.  St.  Lawrence,  etc.,  Itis.  Co.,  10  Barb.  (N.  Y.)  285  ;  CAa.se  v.  Hamil- 
ton Ills.  Co.,  ante;  Brown  v.  Cattaraugits,  etc.,  Ins.  Co.,  18  N.  Y.  385,  being  the 
condition  on  which  the  policy  is  made,  it  must  be  strictly  true,  even  though  imma- 
terial to  the  risk  ;  and  though  knowledge  on  the  part  of  the  iTUurers  of  th^  falsity  of 
a  mere  representation  will  be  ground  for  relief,  such  knowledge  in  the  case  of  a  war- 
ranty will  not.     State  Mut.  Fire  Ins.  Co.  v.  Arthur,  30  Penn.  St.  315. 
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to  an  action  upon  the  policy ; '  and  it  seems  to  be  now  very  well  set- 
tled tbat  an  untrue  or  fraudulent  statement  on  the  part  of  the  appli- 
cant, of  a  fact  material  to  the  risk,  does  not  avoid  the  policy,  when 
either  the  company  or  its  agent  was  informed  of  and  knew  the  real  facts 
at  the  time  when  the  contract  was  made  or  the  premium  paid.'  And 
especially  is  this  the  case  when  the  agent  fills  up  the  application,  and 
knowing  the  real  facts,  mistakes  them  either  fraudulently  or  through 


^Sherman  v.  Madison  Ivs.  Co.,  39  Wis.  104  ;  Roberts  v.  Continental  Tns.  Co.,  41 
Imi.  321 ;  Continental  Ins.  Co.  v.  Kasey.  2o  Gratt.  (Vn.)  2(38  ;  18  Am.  Rep.  681 ; 
Mt7ia  Ins.  Co.  v.  OhnsUad,  21  Mich.  246  ;  guardian  Life  Ins.  Co.  v.  Hogan,  80 
111.  35;  Witherell  v,  Maine  Ins.  Co.,  49  Me.  200;  McFarland  v.  Peahody  Ins. 
Co.,  6  W.  Va.  425 ;  Campbell  v.  Merchant's  Ins.  Co.,  40  N.  H.  333 ;  Cumberland, 
etc.,  Ins.  Co.  V.  Schel  ,  29  Penn.  St.  31 ;  James  River  In^.  Co.  v.  Met-ritt,  49  Ala. 
387;  Campbell  v.  Parmers',  etc.,  J«.s.  Co.,  37  N.  H.  35 ;  People's  Ins.  Co.  v.  Spen- 
cer, 53  Penn.  St.  353 ;  Franklin  v  Atlantic  Ins.  Co.,  42  Mo.  456 ;  Hartford  Pro- 
tection Ins.  Co.  V.  Banner,  2  Ohio  St.  452 ;  Atlantic  Ins.  Co.  v.  Wright,  22  111. 
462  ;  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176 ;  Aurora  F.  In.s.  Co.  v.  Eddy,  55 
111.  213 ;  Ayres  v.  Hartford  Ins.  Co.,  21  Iowa,  185 ;  Howard,  etc.,  Iiis.  Co.  v.  Cor- 
mick,  24  111.  455 ;  Andes  Ins.  Co.  v.  SMpman,  77  111.  189;  Rockford  v.  Nelson,  65 
ill.  415  ;  or  recognizes  the  validity  of  the  contract  after  knowledge  of  its  breach, 
Frcft  V.  Saratoga  Mat.  Ins.  Co.,  5  Den.  (N.  Y.)  154 ;  Mcrslum  v.  National  Ins. 
Co.,  84  Iowa,  87;  Keenan  v.  Missouri,  etc.,  In.s.  Co.,  12  Iowa,  12^;  Viall  v.  Gen- 
esee, etc.,  Ins.  Co.,  19  Barb.  (N.  Y.)  440 ;  Lycoming  Lis.  Co.  v.  Slockbower,  26 
Penn.  St.  199. 

'Miller  v.  Mut.  etc.,  Ins.  Co.,  31  Iowa,  216  ;  Aurora  Ins.  Co.  v.  Eddy,  55  111. 
213  ;  Ins.  Co.  v.  Wilkinson,  13  "Wall.  (U.  S.)  222.  In  Eames  v.  Hirtrie  Ins.  Co., 
i-ecently  decided  in  U.  S.  Sup.  Ct.,  94  U.  S.  384,  defendant  objected  that  the  appli- 
cation did  not  correctly  set  forth  the  title  of  plaintiff  in  the  property  insured,  or 
the  nature  of  the  incumbrances  therein.  The  court  say  :  As  to  the  objection  that 
the  application  in  this  case  does  not  ti'uly  set  forth  the  title  of  the  complainants, 
and  the  amount  and  nature  of  the  incumbrances  on  the  property,  and  the  amount 
of  insurance  in  othe]-  companies^,  it  is  sufficient  to  say  that  the  e\'idence  abundantly 
shows  that  all  the  facts  were  fully  and  frankly  communicated  to  Beach,  the  agent 
of  the  company,  and  were  indeed  known  to  him  before  ;  and  that  he  wrote  down 
the  answers  according  to  his  view  of  their  bearing  and  legal  effect,  Eames  i-elying 
entirely  on  his  expei-ience  in  such  matters.  There  is  no  reason  to  suppose  that 
either  Eames  or  Beach  did  not  act  in  entire  good  faith  in  the  transaction.  And, 
indeed,  it  cannot  be  pretended  that  the  facts  were  not  substantially  as  represented 
in  the  application.  The  complainants  are  I'epresented  to  be  the  owners  of  the 
propei-ty  which  is  stated  to  be  subject  to  a  mortgage  for  $6,000.  The  fact  was 
that  they  had  purchased  the  property  for  $12,000,  and  had  paid  $6,200  of  the 
purchase-money,  the  vendor  having  a  lien  for  the  balance  of  $5,800,  but  no  deed 
had  ever  been  gi-sen.  So  that,  in  ti-uth,  the  complainants  did  not  hold  the  legal 
title,  although  they  had  an  equitable  one  ;  and  had  not  given  a  mortgage,  although 
the  vendor's  lien  was  equivalent  to  one.  In  another  answer,  however,  explaining 
the  mortgagee's  interest,  it  is  stated  expressly  to  be  a  •'  lien  on  mill  to  secure  pay- 
ment of  sale."  As  the  exact  facts  were  communicated  to  the  agent,  and  he  took 
the  responsibility  of  stating  them  in  the  way  he  did,  leading  the  applicant  to  sup- 
pose that  it  was  all  right,  we  think  it  would  be  great  injustice  to  turn  him  out  of 
court  now  for  this  inexact  method  of  statement.  According  to  the  views  expressed 
by  this  court  in  the  case  of  Insurance  Co.  v.  Wilkinson,  13  Wall.  222,-and  other 
more  recent  cases,  the  defendant  was  concluded  by  the  act  of  its  agent.  The  ref- 
erence to  collateral  insui'ances  in  other  companies  is  subject  to  the  same  consider- 
ation. The  insurances  were  being  applied  for  through  this  very  agent  who  wrote 
the  answers,  and  who  knew  the  whole  facts,  and  between  whom  and  the  general 
agent  they  had  been  referred  to  in  their  correspondence.  The  defense  on  this 
gi-ound  is  utterly  destitute  of  equitable  consideration. 
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mistake,"  and  when  the  agent  of  the  insurer  fills  up  the  application, 
he  cannot  be  treated  as  the  agent  of  the  assured,  although  the  policy 
so  provides,  because  as  the  application  precedes  the  policy,  the  assured 
cannot  be  presumed  to  know  what  its  conditions  or  provisions  are,  and 
to  hold  that  by  such  a  stipulation  unknown  to  the  assured,  at  the  time 
when  the  application  was  made,  and  when  he  relied  upon  it  that  the 
agent,  acting  for  the  insurer,  knew  how  the  facts  should  be  state^d, 
what  should  be  stated,  and  what  was  material,  etc.,  the  insurer  could 
make  its  agent  the  agent  of  the  assured,  so  as  to  make  him  responsible 
for  the  agent's  laches,  would  not  only  enable  the  insurer  to  perpetrate 
the  most  outrageous  frauds  upon  its  patrons,  but  would  also  enable  the 
insurer  to  saddle  the  assured  with  burdens  which  he  never  anticipated, 
and  by  a  species  of  chicanery  that  is  never  tolerated  by  the  law,  to 
deprive  him  of  the  benefits  of  all  legal  presumptions  as  to  the  appar- 
ent powers  of  agents. ''  It  would  certainly  require  an  extraordinary 
stretch  of  legal  principles  to  hold  that  a  person  dealing  with  an  agent 
having  apparently  full  authority  to  act  for  his  principal  in  the  matters 
to  which  the  contract  related,  could,  hy  notice  given  after  the  contract 
is  mads,  that  the  agent  was  not  an  agent  of  the  insurer  at  all,  as  to  the 
•matter,  but  really  the  agent  of  the  assured,  depriving  the  assured  of  the 
benefits  of  the  contract.  In  order  to  be  efficacious,  such  notice  must  be  given 
before  the  negotiations  are  completed.^  It  will  be  presumed,  however, 
that  the  assured  knew  of  the  application  and  its  contents,  and  he  takes 
the  burden  of  showing  the  contrary. '  So  where  an  application  is 
filled  out  by  an  agent  of  the  insurer  and  signed  by  the  assured  in 
blank,  or  without  reading  the  application,  it  will  be  presumed  that  he 
authorized  its  making  and  knem  its  contents,  but  he  may  show  the 
contrary  if  he  can.' 


^BdbertsY.  Cmitinental  Ins.  Co.,  ante;  Andes  Ins.  Co.  v.  SMpman,  ante;  Pit- 
ney V.  fflen's  Falls  Ins.  Co.,  65  N.  Y.  6  ;  Planters'  Mut.  Ins.  Co.  v.  Deford.  38 
Md.  882 ;  Both  v.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  324  ;  annmercval  Ins.  Co.  v. 
Ives,  56111.  402;  Ins.  Co.  v.  Malone,  21  Wall  (U.  S.)  152 ;  Ins.  Co.  v.  Wilkinson, 
13  Id.  222 ;  Houghv.  City  F.  Ins.  Co.,  29  Conn.  10  ;  GHeb  v.  Intematitmal  In.'!.  Co., 
1  Dil.  (U.  S.  C.  C.)  443  ;  McBride  v.  Re/public  F.  Ins.  Co.,  30  Wis.  562  ;  Peck  v.  New 
London,  etc.,  Ins.  Co.,  22  Conn.  484. 

'Insurance  Co.  v.  WilUnson,  13  Wal.  (U.  S.)  222 ;  Soth  v.  City  Ins.  Co.,  6 
McLean  (U.  S.)  324. 

*  See  Chapter  on  Asbwts. 

*Hartford  Life,  etc.,  Ins.  Co.  v.  Gray,  80  111.  28. 

'BaHford  Idfe,  etc.,  Co.  v.  Gfray,  80  111.  28. 
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Examination  of  the  risE  by  the  insurer  or  its  agent. 

Sec.  140.  When  the  insurer  examines  the  premises  before  insurance, 
a  misdescription  thereof  will  not  avoid  the  policy.'  So,  where  the 
insurer  knew  that  there  was  other  insurance,  that  such  insurance  does  not 
operate  a  breach  of  the  condition  of  the  policy  against  other  insur- 
ance, and  the  same  rule  applies  to  each  and  every  condition  of  the 
contract,  the  rule  being  that  a  person  has  no  right  to  rely  upon  the 
truth  of  a  statement,  which  he  hiows  to  be  false." 

When  kno^edge  of  agent  is  not  kno'vrledge  of  insurer. 

Sec.  141.  It  will  generally  be  found  that,  in  cases  where  a  contrary 
doctrine  has  been  held,  the  question  turned  upon  the  fact  that  the  agent 
was  possessed  of  only  special  powers  of  which  the  insured  was,  or  ought 
to  have  been,  aware.  If  a  general  agent  knows  the  real  condition  of 
the  risk  when  the  contract  is  entered  into  by  him,  no  misdescription,  or 
misstatement  thereof  in  the  application,  or  in  the  policy,  will  avoid  iV 

In  many  instances  the  doctrine  is  predicated  upon  the  fact  that  the 
charter  or  general  laws  provided  how  a  condition  should  be  waived  ; 
and  in  such  cases,  of  course,  a  waiver  could  not  be  made  otherwise 
than  as  the  law  provided.* 

Waiver  by  agent.    Mechler  v.  Fhenis  Ins.  Co. 

Sec.  142.  This  was  well  illustrated  in  a  Wisconsin  case,'  the  plaintiff 
and  his  brother  entered  into  a  contract  for  the  sale  and  conveyance  of 
a  certain  piece  of  land  in  the  village  of  Reedsburg,  Sauk  county,  for 
§1,600,  payable  in  one  year  from  the  date  of  the  instrument,  with 
interest  at  ten  per  cent.  Under  this  contract  they  took  possession  of 
the  land,  and  erected  a  brewery  building  and  fixtures,  and  put  in  the 
personal  property  insured.  In  October,  1872,  the  plaintiff  contracted 
with  Florian  Mechler  for  a  sale  and  conveyance  to  the  latter  of  all  the 
plaintiffs  interest  in  said  real  property  under  the  contract,  as  well  as 
in  the  personal  property,  for  $6,600,  Florian  covenanting  meanwhile 

^Benedict  v.  Oxan  Iiis.  Co.,  31  N.  Y.  383;  Continental  Itis.  Co.  v.  Kasey,  25 
Gratt.  (Va.)  268  ;  18  Am.  Rep.  681  ;  Wood  v.  Rutland,  etc.,  Ins.  Co.;  Emery  v. 
Piscataqua,  etc ,  Ins.  Co.,  52  Me.  332 ;  Cumberland  Valley,  etc.,  Ins.  Co.  v.  Schell, 
29  Penn.  St.  31 ;  Clark  v.  Manufacturers'  Ins.  Co.,  8  How.  (U.  S.)  235  ;  Beal  v. 
Parkins.  Co.,  16  Wis.  241. 

^  iSherman  v.  Madison,  etc.,  Ins.  Co.,  ante. 

"  Cfvardian  Life  /as.  Co.  v.  Hogan,  80  111.  35 ;  Roberts  v.  Continental  Ins- 
Co.,  41  Wis.  321.  In  Roth  v.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  324,  it  was  held 
that,  whei'e  the  agent  of  the  insurer  made  the  survey,  and  was  as  well  acquainted 
with  the  situation  of  the  risk  as  the  assured,  the  insurer  could  not  avail  itself  of 
a  misdesciiption  of  the  risk  in  defense. 

*Buffwm  V.  Bowditch,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  540. 

'Mechler  v.  Ph^ix  Ins.  Co.,  38  Wis.  665;  5  Ben.  F.  I.  C.  807. 
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to  keep  the  property  insured.  Florian  Mechler  then  took  exclusive 
possession  of  the  property,  and  was  in  possession  when  the  policy  was 
issued  and  when  the  loss  occurred.  At  the  date  of  the  application  for 
said  policy,  no  part  of  the  principal  sum  of  $1,600  had  been  paid  on 
the  contract ;  and  it  appears  that  about  $6,000  were  due  from  Florian 
Mechler  to  the  plaintiff  on  the  contract  between  them.  The  applica- 
tion of  Florian  Mechler  for  said  policy  contained  the  following  ques- 
tions and  answers: — 

Q.  "Ownership  and  value  of  the  building  and  machinery;  title 
owned  in  fee  simple  by  the  applicant,  or  are  either  or  both  held  by 
lease  ?  Is  there  any  other  person  interested  in  the  property,  or  any 
part  of  it  ?     If  so,  state  fully  the  nature  of  such  interest." 

Ans.  "Applicant  has  bond  for  deed;  his  brother  owns  the  legal 
title." 

Q.  "  What  is  the  cash  value  of  the  buildings  above  the  foundations, 
aside  from  the  land  ?  What  is  the  cash  value  of  the  machinery  and 
fixtures  ?     What  is  the  cash  value  of  the  stock  ?  " 

Ans.  "Average  |4,000  —  machinery  and  stock  $4,000." 

Q.  "  Incumbrance.  Is  the  property  incumbered  by  mortgage  or 
otherwise,  and  if  so,  to  what  amount  and  to  whom?" 

Ans.  "  The  whole,  together  with'  the  real  estate,  which  is  worth 
$3,000,  is  incumbered  about  $6,000." 

Q.  "  Other  insurance,  what  amount  on  building  ?  " 

A.  "  $2,000  in  Hartford  Ins.  Co." 

The  policy  provided  that  the  application  should  be  considered  a 
part  of  the  contract  and  a  warranty  by  the  assured ;  that  any  false 
representation  by  him  of  the  condition,  situation,  or  occupancy  of  the 
property,  any  omission  of  facts  material  to  the  risk,  any  over-valua- 
tion, and  any  misrepresentation,  in  the  written  application  or  other- 
wise, should  avoid  it ;  that  if  any  change  should  take  place  in  the 
title  or  possession,  whether  by  legal  process,  judicial  decree,  or  volun- 
tary transfer  or  conveyance,  or  if  the  interest  of  the  assured  in  the 
property  were  not  truly  stated  in  the  policy,  it  should  be  void ;  and 
that  in  case  of  a  renewal  of  the  policy,  it  should  be  considered  as  con- 
tinued under  the  original  representations.  It  also  provided  that  any 
loss  under  it  should  be  payable  to  the  plaintiff,  as  his  interest  in  the 
premises  should  appear.  In  February,  1874,  Joseph  Mackey,  to  whom 
the  interest  of  S.  Mackey  &  Co.  in  the  contract  of  the  latter  with  the 
Mechlers  had  been  transferred,  commenced  an  action  to  foreclose  the 
rights  of  the  latter  under  that  contract ;  and  on  the  19th  of  March  fol- 
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lowing,  took  a  judgment  by  which  the  rights  of  the  defendants  therein 
were  to  be  forever  barred,  unless  they  should  pay  said  Mackey  |1, 717.47 
within  ninety  days.  Ou  the  16th  of  May  following,  the  plaintiff  procured 
a  renewal  of  the  policy,  and  paid  the  premium  therefor.  The  land  was 
never  redeemed  from  this  foreclosure.  On  the  12th  of  June,  1874,  a 
few  days  before  the  time  for  redemption  expired,  the  property  insured 
was  wholly  destroyed  by  lire.  At  that  time  over  ^(3,000  were  due  to 
the  plaintiff  from  Florian  Mechler,  ou  the  contract  between  them. 
The  answer  alleged  intentional  misrepresentations  by  Florian  Mech- 
ler, in  his  application,  first,  in  respect  to  the  value  of  the  building, 
which  is  alleged  not  to  have  exceeded  $2,400 ;  secondly,  as  to  the 
state  of  the  legal  title  to  the  realty ;  thirdly,  as  to  the  incumbrances, 
the  lien  of  S.  Mackey  &  Co.  being  concealed.  It  also  averred  that  the 
foreclosure  of  the  Mackey  contract  was  had  and  suffered  at  the  insti- 
gation and  in  the  interest  of  the  plaintiff  herein,  and  that  he  had 
made  arrangements  with  Joseph  Mackey  to  purchase  the  property  of 
him  again,  after  the  equity  of  redemption  should  be  extinguished,  for 
the  sum  due  him,  and  thus  to  cut  off'  the  interest  of  Florian  Mechler. 
It  also  set  up  the  change  which  had  taken  place  in  the  title  before 
the  renewal ;  averred  that  such  renewal  was  procured  by  plaintiff  with- 
out the  privity  or  consent  of  Florian ;  and  insisted  that  the  renewal  was 
not  binding  on  defendant.  On  the  trial,  plaintiff  testified  that  the  build- 
ing was  worth,  when  burned  and  when  insured,  from  $2,400  to  $2,500. 
The  person  who  took  the  original  application  for  the  policy,  as  defend- 
ant's agent,  testified  that  it  was  in  his  handwriting ;  that  he  knew  at  the 
time  the  state  of  the  title  to  the  land,  and  the  fact  that  the  Mackey  con- 
tract had  not  been  paid  up,  but  that  something  over  $1,600  was  due  on 
it,  though  he  did  not  know  the  exact  amount ;  that  he  could  not  account 
for  the  statement  about  the  title,  unless  it  was  a  blunder  of  his ;  that  he 
also  knew  of  the  contract  between  the  Mechlers,  but  did  not  know  how 
milch  was  due  plaintiff  thereon ;  that  he  had  no  recollection  whether 
the  $6,000  named  in  the  application  was  inclusive  or  exclusive  of  the 
amount  due  Mackey ;  that  he  should  say  that  the  $6,000  must  have 
been  Florian  Mechler's  statement  of  the  amount  due,  though  he  had  no 
recollection  about  it ;  that  he  also  knew  the  building,  and  had  looked 
it  all  over  about  the  time  he  took  the  application ;  that  he  thought  he 
didn't  know  anything  about  the  value  of  the  building,  but  took  the 
applicants'  statement  for  that,  though  he  did  not  recollect  it ;  that  he 
was  well  acquainted  with  the  value  of  property  in  that  neighborhood; 
that  he  never  interfered  with  the  valuation  of  property  by  the  parties. 
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but  if  he  thought  they  wanted  too  much  insurance,  would  not  give  it 
to  them,  because  he  would  think  that  they  had  over-estimated  the 
value ;  that  he  used  his  own  judgment  as  to  the  amount  of  insurance ; 
and  that  he  did  not  mean  to  insure  this  building  for  over  one-half  or 
two-thirds  of  its  value.     Florian  Mechler  testified  that  he  signed  the 
application  after  the  agent  made  it  out ;  that  he  informed  the  agent 
that  he  had  bought  his  brother  out,  and  owed  him  $6,300 ;  that  the 
fact  of  Mr.  Mackey  having  a  claim  for  $1,600  was  mentioned ;  that 
nothing  was  said  about  the  plaintiff  having  a  deed  of  the  property ; 
that  he  told  the  agent  that  the  whole  property— land,  building  and 
contents — was  worth   something  over  $7,000,  but  nothing  was  said 
about  the  value  of  the  building  separately.     He  further  testified  that 
he  did  not  get  the  policy  renewed,  nor  request  any  one  to  have  it 
renewed.    The  person  who  acted  as  defendant's  agent  at  the  time  of  the 
renewal  of  the  policy,  testified  that  he  spoke  to  the  plaintiff  about  the 
renewal  at  the  time ;  and  that  he  then  knew  that  Mackey's  claim  had 
been  foreclosed.     The  court  refused  instructions  asked  by  the  defend- 
ant, substantially  as  follows :  That  the  application  in  evidence  was  the 
statement  of  the  assured,  and  an  agreement  on  his  part  that  the  state- 
ments therein  were  true;  that  the  valuation  of  the  property  in  the  appli- 
cation was  material  to  the  risk,  and  an  over-valuation  rendered  the 
policy  void ;  that  if  the  oral  evidence  in  regard  to  the  valuation  was 
equally  balanced,  then  the  application  itself  created  a  preponderance  of 
evidence  in  favor  of  the  supposition  that  the  assured  gave  the  value  as 
therein  stated ;  and  that  if  Florian  Mechler  did  not  procure  the  renewal, 
the  policy  was  not  renewed.    The  jury  were  instructed:  1.  That  if  at  the 
time  the  application  was  Tnade  defendant's  agent  knew  of  his  own  knowledge, 
or  was  credibly  informed  by  the  applicant,  in  regard  to  any  of  the  questions 
stated  therein,  whether  in  relation  to  the  title,  incumbrances,  valus,  or  any  other 
circumstance,  and  himself  filled  up  the  application,  then  any  mistakes  therein 
were  mistakes  of  the  defendant,  and  not  of  ths  assured,  and  would  not  avoid 
the  policy.     2.  That  if  at  the  time  of  the  renewal  of  the  policy  the  agent  knew 
of  any  change  which  had  taken  place  in  regard  to  the  title  to  the  premises,  such 
renewal  was  a  waiver  of  the  conditions  of  the  policy  relative  to  such  changes 
in  the  title.     3.  That,  nothwithstanding  the  judgment  of  foreclosure,  in  evi- 
dence, Florian  Mechler  and  the  plaintiff  had  an  insurable  interest  in  the 
premises,  until  the  time  for  redemption  had  expired.     4.  That  Florian 
Mechler  was  bound  to  keep  the  premises  insured  for  plaintiff's  protec- 
tion, and,  if  he  failed  to  do  so,  plaintiff  had  a  right  to  renew  the  policy. 
5.  That  by  the  terras  of  the  contract  between  the  Mechlers,  unless  it 
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■were  terminated  by  a  foreclosure  or  surrender  thereof,  Florian  would 
be  entitled  to  a  conveyance  of  the  premises  from  the  plaintiff,  upon 
complying  with  its  conditions,  whether  plaintiff  acquired  the  legal 
title  before  or  after  the  Mackey  foreclosure  had  become  absolute,  and 
this  would  uphold  the  insurable  interest  of  Florian  in  the  premises. 
6.  That  any  erroneous  representations  of  the  assured  would  not  vitiate  the 
policy,  unless  relied  upon  in  issuing  it.  7.  That,  prima  fade,  all  the  state- 
ments in  the  application  wei'e  to  he  regarded  as  having  been  made  by  the 
applicant;  but  if  the  jury  should  find,  from  the  oral  evidence,  that  he 
made  no  statement  to  the  agent  about  the  value,  except  as  to  all  the  property 
{including  the  land,  buUding,  etc.,  etc.),  and  that  such  value  was  net  inten- 
tionally misstated  or  materially  over-estimated,  and  that  the  agent  relying 
upon  his  own  judgment  as  to  the  value  of  the  property,  or  as  to  how  much 
risk  he  would  take  upon  it,  made  the  insertions  in  relation  to  the  value  of 
the  p^-operty  found  in  the  application,  the  fact  that  the  value  was  stated  too 
high  by  the  agent  would  not  defeat  the  policy. 

A  verdict  was  rendered  for  the  plaintiff  for  the  amount  claimed, 
which  was  upheld  on  appeal.' 

Policy  mnst  clearly  show  that  statements  in  application  are  to  be  treated  as  warranties. 

Sec.  143.  Nothing  stated  in  the  application  can  be  construed  as  a  war- 
ranty, unless  it  is  clearly  made  so  by  the  terms  of  the  policy,  or  by  some 
direct  reference  therein,"  nor  unless  it  is  clearly  intended  as  a  warranty. 
Thus,  in  an  application  for  insurance  upon  a  manufacturing  establish- 
ment, certain  questions  were  asked  and  ans\vered  as  follows :  "Are 
there  casks  kept  in  each  loft  constantly  supplied  with  water  ?  "  Answer, 
"  There  are,  in  each  room,  casks  kept  constantly  full."  This  answer  was 
not  literally  true,  but  there  were  casks  kept  in  each  loft,  constantly 
full,  and  this  was  what  the  assured  meant  in  his  answer,  and  the  court 
held  that  evidence  was  admissible  to  show  that  in  the  general  use  of 
language  among  manufacturers  the  whole  of  a  loft  or  story  appropri- 
ated to  a  particular  department,  although  the  same  is  divided  by  parti- 
tions with  doors,  and  that  the  meaning  of  the  word  "room,''  and  whether 
there  was  any  such  general  use  of  language,  was  for  the  jury,  and  not 
for  the  court.  In  this  case,  Shaw,  C.J.,  pertinently  said :  "  There  is 
undoubtedly  some  difficulty  in  determining,  by  any  simple  and  certain 


'  V.  Im.  Co.,  25  "Wis.  291 ;  McBride  v.  Im.  Co.,  30  id.  5G2  ;  Devine  v.  /??.s. 
Co.,  32' id.  471 ;  Parker  v.  Ins.  Co  ,  34  id.  863.  See  also,  Beat  v.  Im.  Co.,  16  id. 
241 ;  Keeler  v.  Im.  Co.,  id.  .523 ;  Mi-ner  v.  Im.  Co.,  27  id.  693  ;  Wright  v.  Im.  Co., 
36  id.  522  ;   Winam  v.  Im.  Co.,  38  id.  342. 

^Daniels  v.  Hudson  R.,  etc.,  I'm.  Co.,  12  Cush.  (Mass.)  416. 
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test,  what  proposition  in  a  contract  of  insurance  constitute  warranties, 
and  what,  representations.  One  general  rule  is,  that  a  warranty  must 
be  embraced  in  the  policy  itself.  If,  by  any  words  of  refefrence,  the 
stipulation  in  another  instrument,  such  as  the  proposal  or  application, 
can  be  construed  a  warranty,  it  must  be  such  as  to  make  it,  in  legal 
effect,  a  part  of  the  policy.  In  a  recent  case,  it  was  said  that  '  the  jiro- 
posal  or  declaration  for  insurance,  when  forming  a  part  of  the  policy, 
amounts  to  a  condition  or  warranty,  which  must  be  strictly  true,  or 
complied  with,  and  upon  the  truth  of  which,  whether  a  misstatement 
be  intentional  or  not,  the  validity  of  the  whole  instrument  depends.' 


'  Vose\.  Eagle  lAfe  &  Health  Itis.  Co.,  6  Cush.  (Mass.)  47.  A  survey  or  applica- 
tion, though  referred  to  in  the  body  of  the  policy  as  noore  particularly  describing  the 
building  containing  the  goods  insured,  is  not  such  a  constituent  part  of  the  policy 
as  to  operate  as  a  warranty ;  it  is  a  inere  representation,  and  if  substantially  cor- 
rect the  policy  is  valid,  although  one  of  the  conditions  attached  to  the  policy  be, 
that  if  the  assured  shall  niake  any  misrepresentation  the  insurance  shall  be  void. 
To  give  the  effect  of  a  warranty  to  an  application  referred  to  in  a  policy,  it  should 
be  referred  to  in  .stick  manner  as  to  .iliow  that  it  was  intended  by  th-e  parties  that  it 
should  have  such  effect.  Farmers'  Ins.  Co.  v.  Snyder,  16  Wend.  (N.  Y.)  481 ;  Bur- 
ritt  V  Tlic  Saratoga  Co.  Mut.  F.  Ins.  Co.,  5  Hill  (N.  Y.)  188.  A  warranty, 
whether  express  or  implied,  is  in  the  nature  of  a  condition  precedent,  and  must 
be  strictly  complied  with  or  the  policy  is  void ;  but  this  is  not  so  as-  to  a  repre- 
sentation ;  in  respect  to  them,  the  rule  is,  that  the  policy  is  valid  unless  the  rep- 
resentation is  .false  or  mistaken  in  a  matter  material  to  the  risk ;  and  whether 
there  has  been  such  a  misrepresentation  as  will  avoid  the  policy,  is  a  question  for 
the  jury.  The  description  of  the  property  insured  in  a  policy  is  a  wairanty  tliat 
the  property  is  as  described  j  and  if  untrue  in  substance,  the  policy  is  void,  though 
the  misdescription  arise  from  mistake,  and  there  be  no  fraud.  Fowler  v.  .^tna 
F.  Ins.  Co.,  6  Cow.  (N.  Y.)  673.  Stipulations  in  policies  are  considered  express 
warranties,  and  it  is  not  requisite  that  the  circumstance  or  act  warranted  should 
be  material  to  the  risk.  An  express  waiTanty  in  this  respect  is  distinguished 
from  a  representation.  Duncan  v.  Sun  F.  Ins.  Co.,  6  Wend.  (N.  Y.)  488.  Such 
a  warranty  is  a  condition  or  contingency,  and,  unless  perfoi-med,  there  is  no  con- 
tract. This  rule  prevails  as  well  in  the  case  of  a  warranty  applying  to  matters 
subsequent  as  to  -matters  precedent.  Fowler  v.  JEtna  Ins.  Co.,  6  Cow.  (N.  Y.) 
673.  An  application  describing  a  building,  is  not  a  warranty  unless  inserted  in 
the  policy;  and  a  reference  in  the  policy  to  the  application  will  not  be  sufficient 
to  give  it  the  effect  of  a  warranty,  the  relaxation  of  the  rule  on  this  subject  not 
extendmg  beyond  the  proposals  of  underwriters  usually  attached  to  policies,  in 
reference  to  which  it  is  expressly  declared  that  the  policies  are  made  and  accepted, 
or  when  by  express  words  the  application  is  adopted,  and  thus  imported  into  the 
pohcy.  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  72.  Although  the  descrip- 
tion of  premises  in  the  application  may  vary  very  considerably  from  the  actual 
state  of  the  property  at  the  time  of  the  loss,  if  the  variance  was  not  fraudulently 
intended,  and  does  not  in  fact  affect  the  rate  of  insurance  or  change  the  actual  risk, 
the  policy  will  not  be  avoided ;  it  is  only  where  there  is  fraud,  or  where  the  under- 
writer has  been,  misled,  that  the  policy  is  affected  by  a  false  representation.  When 
required,  however,  by  the  conditions  of  insurance,  the  insured  is  bound  to  make  a 
true  and  full  representation  concerning  all  matters  brought  to  hU  notice,  and  any 
concealment  will  avoid  the  policy;  and  it  is  not  necessary  to  show  that  any  fraud 
was  intended.  Swritt  v.  The  Saratoga  Co.  Mut.  F.  Ins.  Co.,  5  Hill  (N.  Y.)  188. 
A  description  of  buildings  to  be  insured,  filed  with  the  insurers,  and  referred  to 
in  the  pohcy  in  general  terms  as  a  report  of  the  situation  of  the  premises,  is  not 
to  be  considered  as  incorporated  into  the  policy,  or  as  amounting  to  a  warranty 
that  the  premises  insured  shall  conform  in  all  respects  to  the  description  referred 
to.     Buildings  represented  as  finished,  must  correspond  substantially  with  such 
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But  no  rule  is  laid  down  in  that  case,  for  determining  how  or  in  what 
mode  such  statements  contained  in  the  application,  or  in  answer  to 
interrogatories,  shall  be  embraced  or  incorporated  into  the  policy  so  as 
to  form  a  part  thereof.  The  distinction  is  most  essential,  as  indicated 
in  a  definition  of  a  warranty  in  the  case  last  cited ;  and  as  stated  by 
the  counsel  for  the  defendants  in  the  prayer  for  instruction,  if  any 
statement  of  fact,  however  unimportant  it  may  have  been  regarded  by 
both  parties  to  the  contract,  is  a  warranty,  and  if  it  happens  to  be 
untrue,  it  avoids  the  policy ;  if  it  be  construed  a  representation,  and  is 
untrue,  it  does  not  avoid  the  contract  if  not  willful  or  if  not  material. 
To  illustrate  this,  the  application,  in  answer  to  an  interrogatory,  is  this : 
'Ashes  are  taken  up  and  removed  in  iron  hods ; '  whereas  it  should  turn 
out  in  evidence  that  ashes  were  taken  up  and  removed  in  copper  hods, 
perhaps  a  set  recently  obtained,  and  unknown  to  the  owner.  If  this 
was  a  warranty,  the  policy  is  gone,  but  if  a  representation,  it  would  not, 
we  presume,  affect  the  policy,  because  not  willful  or  designed  to  deceive ; 
but  more  especially  because  it  would  be  utterly  immaterial,  and  would 
not  have  influenced  the  mind  of  either  party  in  making  the  contract,  or 
in  filling  its  terms.  Hence  it  is,  we  suppose,  that  the  leaning  of  all 
courts  is  to  hold  such  a  stipulation  to  be  a  representation  rather  than 
a  warranty,  in  all  cases  where  there  is  any  room  for  construction ; 
because  such  construction  will,  in  general,  best  carry  into  effect  the  real 
intent  and  purpose  which  the  parties  have  in  view  in  making  their  con- 
tract.' In  the  present  case  the  only  clause  in  the  policy  having  any  bear- 
representation,  for  a  material  misrepresentation  avoids  the  policy.  Delonguemare 
v.  The  Tradesmen's Itis.  Co.,  2  Hill  (N.  Y.)  589.  Instructions  for  an  insurance, 
unless  inserted  in  the  instrument  or  policy,  do  not  amount  to  a  warranty.  Snyder 
Y.  Farmers'  Ins.  Co.,  13  Wend.  (JST.  Y.)  92  ;  Stebbinsv.The  Globe  Ins.  Co.,  2  Hall  (N. 
Y.)  632.  And  as  a  policy  speaks  its  own  lang-uag-e,  and  is  to  be  construed  by  its 
tenns  plainly  expressed  in  it,  it  cannot  be  varied  by  parol  proof  as  to  the  rei:)re- 
sentations  made.  The  New  York  Gas  Light  Co.  v.  The  Mech.  F.  Ins.  Co.,  2  Hill 
(N.  Y.)  108  ;  Thompson  v.  KetcJium,  8  John.  (N.  Y.)  189 ;  Snyder  v.  Farmers' 
Ins.  Co.,  13  Wend.  92 ;  Delonguemare  v.  The  Tradesmen's  Ins.  Co.,  2  Hill  (N.  Y.) 
589 ;  Dow  v.  Whetten,  8  Wend.  (N.  Y.)  166. 

'  In  Pim  V.  Reid,  6  Scott,  982,  the  policy  was  made  subject  to  the  following  con- 
dition :  "  In  the  insurance  of  goods,  waives  or  merchandise,  the  building  or  place 
in  which  the  same  are  deposited  is  to  be  desciibed,  the  quality  and  description 
of  such  goods,  also  whether  any  hazardous  trade  is  canied  on,  or  any  hazardous 
articles  deposited  therein  ;  and  if  any  person  or  persons  shall  insure  his  or  their 
buildings  or  goods,  and  shall  cause  the  same  to  be  described  otherwise  than  as 
they  really  are,  to  the  prejudice  of  the  company,  or  shall  misrepresent  or  omit  to 
communicate  any  circumstance  which  is  material  to  be  made  known  to  the  com- 
pany, in  order  to  enable  them  to  judge  of  the  risk  they  have  undertaken  or  are 
required  to  undertake,  such  insurance  shall  be  of  no  force  ;"  it  was  held  that  this 
condition  applied  only  to  misrepresentations  or  omissions  to  communicate  circum- 
stances exiting  at  the  time  of  effecting  ths  'policy,  and  that  the  insurance  was  not 
avoided  by  the  carrying  on  a  onore  hazardous  trade  upon  the  prem,ises,  or  the  placing 
hazardous  goods  thereon,  pending  the  current  year  of  the  insurance.    So  where  an 
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ing  upon  the  question  is  this :  'And  this  policy  is  made  and  accepted 
in  reference  to  the  terms  and  conditions  hereto  annexed,  which  are  to 
be  used  and  resorted  to  in  order  to  explain  the  rights  and  obligations 
of  the  parties  hereto,  in  all  other  cases  not  herein  otherwise  specially 
provided  for.'  Here  is  no  reference  whatever  to  the  application  or  the 
answers  accompanying  it;  the  only  reference  is  to  the  conditions 
anuexed  to  the  policy.  In  looking  at  these  conditions,  second  clause 
of  article  first,  the  provision  is  that  'if  any  person  insuring  any  building 
or  goods  in  this  office,  shall  make  any  misrepresentation  or  conceal- 
ment, or,'  etc. — mentioning  several  other  cases,  all  of  which  would  tend 
to  increase  the  risk — '  such  insurance  shall  be  void,  and  of  no  effect.' 
But  further,  the  clause  in  this  policy  has  none  of  the  characteristics 
of  a  warranty,  becauie  it  is  not,  in  its  own  terms,  or  by  reference  to  the 
terms  or  conditions  annexed,  an  absolute  stipulation  for  the  truth  of 
any  existing  fact,  or  for  the  adoption  of  any  precise  course  of  conduct 
for  the  future,  making  the  truth  of  such  fact  or  a  compliance  with  such 
stipulation,  a  condition  precedent  to  the  validity  of  the  contract,  or 
the  right  of  the  assured  to  recover  on  it.  The  policy  is  made  in  refer- 
ence to  the  terms  and  conditions  annexed ;  but  these  are  referred  to, 
not  as  conditions  precedent,  but '  to  be  used  and  resorted  to  in  order  to 
explain  the  rights  and  obligations  of  the  parties  hereto,  in  cases  not 
herein  otherwise  specially  provided  for.'     They  are  not  to  control  or 

application  in  which  the  applicant  ag;rees  that  it  is  "  a  correct  description  of  the 
property,  so  far  as  regards  the  condition,  situation,  value  and  risk  on  the  same," 
and  that  "  the  misi'epresentation  or  suppression  of  material  facts  shall  destroy 
his  claim  for  damage  or  loss,"  is  not  a  wan-anty  of  the  ti-uth  of  the  answers  to 
interrogatories  in  it,  except  so  far  as  they  are  matei-ial  to  the  risk  ;  although  the 
by-laws,  to  which  the  insui-ance  is  expressly  made  subject,  provide  that  the 
application  shall  be  held  to  be  a  part  of  the  policy  and  "  a  warranty  on  the  part 
of  the  assured,"  and  that  "  unless  the  applicant  shall  make  a  correct  description 
and  statement  of  all  facts  inquii'ed  for  in  the  application,  and  also  of  all  other 
facts  material  in  reference  to  the  insui'ance,  or  to  the  risk,  the  policy  shall  be 
void."  And  the  materiality  of  any  answer  is  to  be  determined  by  the  jury. 
Elliott  v.  Hamilton,  etc.,  Ins.  Co.,  13  Gray  (Mass.)  139.  In  a  recent  case  before 
the  supreme  court  of  Nevada,  it  was  held  that  an  instruction  to  the  jury  that  the 
mere  failure  of  the  insured  to  disclose  material  facts  known  to  the  insurer  or 
unknown  to  the  insured  would  not  prevent  a  recovery,  was  pertinent  and  not 
erroneous.  &erhau.ser  v.  North  British  <£■  M.  Ins.  Co.,  7  Nev.  174.  Where,  how- 
ever, a  policy  provides  that  a  false  description  by  the  assured,  or  the  omitting  to 
make  known  any  fact  or  feature  in  the  i-isk  which  increases  the  hazard  of  the 
same,  renders  the  policy  void,  and  that  the  statement  of  the  assured  shall  be  a 
warranty  on  his  part,  the  omission  by  the  assured  in  answer  to  inquiries  to  men- 
tion the  existence  of  a  building  adjoining  the  one  insured,  both  in  his  description 
of  the  latter  and  in  his  statement  as  to  what  buildings  were  near  it,  is  a  breach 
of  warranty  that  avoids  the  policy.  Thus,  where  the  buildiner  insured  was  a 
"  wooden  four-story  paper-mill,"  and  the  adjoining  building  was  a  bleach-house, 
connected  with  it  by  a  shed-roof  building,  it  was  held  that  it  made  no  difference 
whether  the  bleach-house  was  a  part  of  the  mill  or  not,  as  in  either  case  it  should 
have  been  mentioned.     Day  v.  Conway  Ins.  Co.,  B  Me.  60. 
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alter  any  express  provision  in  the  contract,  or  become  parts  of  the 
policy,  but  they  are  statements  in  a  collateral  document  which  both 
parties  agree  to,  as  an  authoritative  exposition  of  what  they  both  under- 
stand as  to  the  facts,  on  the  assumption  and  truth  of  which  they  con- 
tract, and  the  relations  in  which  they  stand  to  each  other.  The  court 
are  of  opinion,  therefore,  that  the  statements  in  this  application  were 
not  warranties,  and  could  have  no  greater  eifect  than  that  of  represen- 
tations, and  that  the  judge  was  right  in  giving  such  instruction  to  the 
jury." ' 

It  may  be  said  that,  when  the  policy,  in  express  terms,  incorporates 
the  application  or  other  papers  as  a  part  of  it,"  or  refers  thereto 
for  a  more  particular  description  of  the  subject  insured  and  the 
grounds  upon  which  the  policy  was  issued,'  the  application,  or  other 
papers  referred  to,  are  a  part  of  the  policy,  and  are  to  be  construed  in 
connection  with  each  other,""  and  the  application  and  survey,  or  other 

"  Where  specific  descriptions  of  the  property  are  required  by  the  terms  of  an 
insurance  office,  which  are  referred  to  and  incorporated  as  part  of  the  condi- 
tions of  the  policy,  the  suppression  of  an  immaterial  fact  will  not  invalidate 
the  policy.  Whitehurst  v.  Fayettemlle,  etc.,  Ins.  Co.,  6  Jones  (N.  C.)  352. 
Repi-esentations  made  hy  their  mim  agent,  as  to  the  situation  and  natui'e  of  the 
interest  insured,  ai'e  binding-  upon  the  company,  and  they  cannot  defend  by  show- 
ing- an  error  in  such  i-epresentations.  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462. 
The  materiality  of  the  disclosui-e  or  concealment  by  which  a  policy  is  to  be  ren- 
dei-ed  void,  is  a  question  of  fact,  which  must  be  submitted  to  the  jury;  and  a 
prayer  omitting-  to  request  this  is,  for  this  reason,  defective.  A  condition  that  it 
shall  be  void  if  the  party  insui-ing  his  buildings  or  goods  "shall  cause  the  same 
to  be  desci-ibed  in  the  policy  otherwise  than  as  they  really  are,  so  as  the  same  be 
chai'ged  at  a  lower  premium  than  is  herein  pi-oposed,"  relates  to  a  misdescription 
of  the  property,  and  not  to  the  character  of  the  title  or  interest  in  it.  Franklin 
Ins.  Co  V.  Coates,  14  Md.  285.  An  express  condition  in  the  body  of  a  policy, 
that  the  application  contains  a  just,  full  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition,  situation,  value  and  risk  of  the  prop- 
erty, so  far  as  the  same  are  known  to  the  insured  and  matei'ial  to  the  i-isk,  will 
authonze  the  company  to  resist  payment  of  a  loss,  on  the  ground  that  the  appli- 
cation contained  material  misi-epresentations  in  those  respects.  Barre  Boot  Co. 
V.  Milford,  etc.,  Ins.  Co.,  7  Allen  (Mass.)  42.  An  application  for  insurance  on  a 
stock  of  goods  repi-esented  that  it  was  "  all  of  goods  usually  kept  in  a  country 
stoi-e,"  and  that  there  was  no  "cotton  or  woolen  waste  or  rags  kept  in  or  near 
the  property  to  be  insured."  The  by-laws,  to  which  the  insurance  was  expressly 
made  subject,  provided  that  no  building  in  which  cotton  or  woolen  waste,  or  oily 
rags  were  allowed  to  remain  at  night  should  be  insui-ed ;  and  that  all  cotton, 
woolen,  hempen  oi-  oily  waste,  or  rags,  should  be  destroyed  or  removed  every 
evening.  Held,  that  the  keeping  of  clean,  white  cotton  rags,  if  usually  forming 
part  of  the  stock  of  "  a  country  store,"  did  not  avoid  the  policy.  Elliott  v. 
Hamilton  Ins.  Co.,  13  Gray  (Mass.)  139. 

^Phillbrook  v.  N.  E.  Mut.  Pire  Ins.  Co.,  37  Me.  137;  Fourdenier  v.  Hartford 
Fire  Ins.  Co.,  15  Upper  Canada  (C.  P.)  403 ;  Routledge  v.  Burrell,  1  H.  Bl.  254 ; 
Sheldon  v.  Hartford  Fire  Ins.  Co.,  22  Conn.  275  ;  Shoemaker  v.  Glen's  Falls  Ins. 
Co.,  60  Barb.  (N.  Y.)  84  ;  Cox  v.  ^tna  Ins.  Co.,  29  Ind.  586. 

'Shoemaker  v.  Glen's  Falls  Ins.  Co.,  ante;  Mut.  Benefit  Life  Ins.  Co.  v.  Miller, 
39  Ind.  475. 
*  Maryland  Ins.  Co.  v.  Bossiere,  9  G.  &  J.  (Md.)  121. 
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papers  referred  to,  will,  in  such  cases,  control  the  construction"  of  the 
policy  itself. '  Thus,  where  a  policy  stipulated  that  if  the  interest  of 
the  assured  was  not  absolute,  the  policy  should  be  void  unless  the 
interest  of  the  assured  was  truly  represented  therein,  and  the  assured 
had  mortgaged  the  premises,  which  was  not  stated  in  the  policy,  but 
which  was  correctly  stated  in  the  application,  and  the  application  was 
referred  to  as  a  part  of  the  policy,  it  was  held  that  the  application 
and  policy  were  to  be  construed  together  as  one  instrument,  and  the 
interest  of  the  assured  being  correctly  stated  in  the  application,  the 
condition  was  complied  with." 

Application  may  be  in  part  adapted. 

Sec.  144.  As  to  whether  the  whole  application,  or  only  a  portion 
thereof  specially  referred  to,  forms  a  part  of  the  policy,  will  depend 
upon  the  intention  of  the  parties,  to  be  gathered  from  the  language 
used.  When  the  application  is  only  specially  referred  to,  as  for  pur- 
poses of  description,  use,  etc.,  and  nothing  more  is  said,  only  the  por- 
tion embraced  within  the  reference,  will  be  treated  as  a  part  of  the 
contract."  In  the  case  of  a  mutual  insurance  company,  the  assured  is 
bound  to  take  notice  of  the  charter,  and  the  by-laws  made  under  it,* 
but  they  are  not  treated  as  a  part  of  the  contract  unless  referred  to 
as  a  part  of  the  policy,'  or  printed  thereon." 

Application  made.aft^r  policy  is  executed,  not  a  part  thereof. 

Sec.  145.  If  a  survey  or  application  did  not  exist  at  the  time  when  the 
policy  is  sued,  it  does  not  form  a  part  thereof,  although  one  was  subse- 
quently executed.'    Nor  is  an  application  or  survey  referred  to  in  the 

'■Norris^.  Insurance  Co.  of  N.  America,  3  Yates  (Penn.)  84;  Fourdenier  v. 
Hartford  Fire  Ins.  Co.,  ante. 

^  Fov/rdLenier  v.  Hartford  Ins.  Co.,  ante. 

'First  Natioruxl  Bank  v.  Insurance  Co.  of  N.  America,  ante;  Trench  v.  Che- 
nango  Co.  Mut.  Ins.  Co.,  7  Hill  (N.  Y.)  122 ;  Com.  Ins.  Co.  v.  Monninger,  18 
Ind.  352.  In  Owens  v.  Holland  Purchase  Ins  Co.,  56  N.  Y.  565,  the  valuation  of 
the  propei'ty  was  excessive.  The  application  concluded  as  follows :  "  The  appli- 
cant hereby  covenants  and  agrees  that  the  foregoing  valuation,  description  and 
survey  are  true  and  correct,  and  they  are  svimitted  as  his  warranty  and  the  basis 
of  the  desired  insv/rance."  The  only  reference  to  the  application  contained  in  the 
policy  was  "  on  the  following  property,  as  described  in  the  application  ;"  and  the 
court  held,  that  this  only  adopted  the  application  so  far  as  the  description  of  the 
property  was  concerned,  and  that  there  was  no  ^yarranty  as  to  value. 

*8imreal  v.  Dubuque,  etc.,  Ins.  Co.,  18  Iowa,  319;  Illinois,  etc.,  Ins.  Co.  v. 
Marseilles  Mfg.  Co.,  6  111.  236. 

''Marshall  v.  Columbian,  etc.,  Ins.  Co.,  27  N.  H.  157. 

'iSimreal  v.  Dubuque,  etc.,  In^.  Co.,  ante. 

''Le  Hoy  v.  Park  Ins.  Co.,  39  N.  Y.  36 ;  Newman  v.  Springfield  F.  &  M.  Ins. 
Co.,  17  Minn.  123. 
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policy  as  a  part  thereof,  to  be  treated  as  a  part  of  the  policy ;  unless  it 
was  made  by  the  insured  or  by  some  person  authorized  by  liim  to 
make  it,  or  having  been  made  by  a  third  person,  he,  with  full  knowl- 
edge thereof,  ratified  it.  Thus,  where  the  policy  was  made  "  in  refer- 
ence to  a  survey  on  file  in  this  office."  It  appeared  that  the  insured 
made  no  survey,  nor  was  there  any  evidence  that  he  had  knowledge 
that  any  had  been  made  in  his  name,  but  the  insurers  produced  a 
survey  that  was  made  by  the  president  of  another  company,  who 
delivered  it  to  the  defendant  company  and  procured  the  policy  and 
renewal  thereon.  The  court  held  that  the  application  and  survey 
could  not  be  regarded  as  a  part  of  the  contract,  as  the  assured  could 
not  be  regarded  as  assenting  to  the  conditions  of  an  instrument,  of 
the  existence  of  which  he  had  no  knowledge.' 

'Denny  v.  Conway,  etc.,  Ins.  Co.,  13  Gray  (Mass.)  492.  In  this  case  the  facts 
■were  that  Henry  A.  Denny,  President  of  the  Worcester  Manufacturers'  Mutual 
Ins.  Co.,  applied  to  the  defendant  for  insurance  upon  the  plaintiff's  factory,  in 
Bari-e,  Mass.     The  application  was  headed,  "  Manufacturer's  Mutual  Fire  Ins. 

Co.     The  application  of ,  for  insurance."    Among  other  written  answers  to 

questions  in  the  application  were  these:  "There  is  one  stationary  ladder  from 
the  grround  to  the  roof,  and  another  soon  to  be  erected."  "  A  watch  is  kept  con- 
stantly in  the  building ;  "  and  was  signed  only  thus  :  "  I  certify  that  the  ahove  is 
a  correct  sui-vey  of  the  mill  as  made  by  myself.  Hbnet  A.  Denny,  President 
W^orcester  Manufacturers'  Mutual  Ins.  Co." 

There  was  also  a  letter  annexed  to  the  defendants'  answer,  from  Henry  A. 
Denny,  as  follows  :  "  Office  of  the  Mechanics'  Mut.  P.  Ins.  Co.  Worcester,  Dec. 
24th,  1855,"  which  was  addi-essed  to  the  defendant's  secretary,  saying :  "  Do  you 
wish  to  i-enew  policy  No.  1,262,  on  the  woolen  mill  of  E.  Denny,  of  Barre,  at  same 
rate?  I  have  recently  examined  the  premises.  We  shall  renew  our  policy  at  the 
same  rate ;  whole  amount  of  insurance,  .f  30,000."  The  policy  was  renewed.  Upon 
the  fa«e  of  the  policy  were  these  words  :  "  $25,000  insured  on  same  elsewhere." 
In  the  body  of  the  policy,  it  was  "  agreed  and  declared  that  this  policy  is  made 
and  accepted  in  reference  to  the  survey  on  file  at  this  office,  and  the  conditions  hereto 
annexed,  which  are  to  be  used  and  resorted  to,  in  order  to  explain  the  rights  and 
obligations  of  the  parties  hereto,  in  all  cases  not  herein  otherwise  specially  pro- 
vided for."  There  was  another  condition  in  the  policy,  as  follows  :  "Applications 
for  insurance,  must  specify  the  consti-uction  and  materials  of  the  buildings  to  be 
insured,  or  containing  the  property  to  be  insured  ;  by  whom  occuiiied,  whether 
as  a  private  dwelling,  or  how  otherwise  ;  its  situation,  with  respect  to  contiguous 
buildings,  and  their  constraction  and  materials;  whether  any  manufactory  is 
caiTied  on  within  or  about  it.  *  *  *  And  if  any  survey,  plan  or  desci-iption 
of  the  property  herein  insured,  is  refen-ed  to  in  this  policy,  such  survey,  plan  or 
description  shall  be  deemed  and  taken  to  be  a  warranty  on  the  part  of  the 
assured."  The  defendants  set  up  in  defense  to  the  action,  that  no  watch  was  kept 
in  the  building,  that  there  were  no  ladders,  such  as  was  described  in  the  applica- 
tion, nor  any  other  ladder  affixed  to  said  building,  and  that  there  was  no  other 
insurance  upon  the  property,  and  claimed  that  the  policy  was  foi'feited  by  reason 
of  the  breach  of  the  wan-anties  in  the  application  in  these  respects.  The  defend- 
ant offered  evidence  to  prove  these  several  grounds  of  defense,  but  as  the  appli- 
cation, on  its  face,  purported  to  have  been  made  by  a  third  person,  and  there 
was  no  offer  to  show  that  the  plaintiff  directed  the  making  of  the  application, 
or  knew  its  contents,  the  offer  was  rejected,  and  a  verdict  was  rendered  for  the 
plaintiff,  for  the  amount  of  the  policy,  which  was  sustained  upon  appeal,  Bigelow, 
J.,  saying :  "  This  paper  did  jot,  on  its  face,  purport  to  have  been  made  by  the 
plaintiff,  or  in  his  behalf,  nor  was  it  signed  by  him.  It  was  a  description  of  the 
property  by  a  third  person  ;  nor  was  there  any  evidence  that  its  contents  were 
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Application  not  binding  unless  made  bf  assured  or  his  authority. 

Sec.  146.  The  fact  that  a  survey,  application,  or  other  documents  are 
referred  to  in  the  policy,  and  that  the  policy  is  made  upon  the  faith 

assented  to,  or  even  known  by  the  plaintiff.  The  defendants,  however,  sought  to 
hold  him  responsible  for  the  statements  and  stipulations  contained  in  it,  by  reason 
ui  a  clause  in  the  policy,  to  the  effect  that  the  contract  of  insurance  was  made 
and  accepted  in  reference  to  a  '  survey '  on  file  in  the  office  of  the  defendants, 
which  was  to  be  resorted  to  in  oi-der  to  explain  the  lights  and  obligations  of  the 
parties  under  the  contract.  The  argument  was,  and  it  is  now  again  urged,  that 
the  plaintiff  having  accepted  a  policy  which  i-eferred  to  a  survey,  is  shown  to 
have  had  constructive  notice  of  the  existence  of  such  survey  ;  that  he  is  bound 
by  the  stipulations  and  representations  contained  in  it,  and  in  seeking  to 
enforce  the  contract,  is  estopped  to  deny  that  they  were  made  by  him  or 
by  his  authority.  Admitting  the  soundness  and  force  of  this  argument,  and 
that  the  plaintiff  is  bound  by  the  survey,  so  far  as  he  has  recognized  and 
adopted  it,  by  accepting  the  policy,  the  question  still  remains  to  be  determined 
to  what  extent  such  recognition  and  adoption  go.  And  the  answer  of  this  ques- 
tion depends  on  the  proper  and  legitimate  meaning  of  the  word  '  survey,'  because 
it  was  of  this,  and  this  only,  that  the  plaintiff  had  notice  by  the  terms  of  his 
policy.  Upon  this  point  we  think  there  can  be  no  doubt.  In  its  strict  significa- 
tion, as  well  as  in  the  bi-oader  meaning  which  it  may  be  supposed  to  have  as 
applied  to  the  subject  matter,  it  can  be  taken  to  import  only  a  plan,  and  the 
description  or  the  present  existing  state,  condition  and  mode  of  use  of  the  prop- 
erty. It  cannot,  by  any  reasonable  construction,  be  held  to  signify  that  any  state- 
ments 01-  representations  of  a  promissory  or  executory  nature  were  embraced 
within  it,  relating  lo  any  contemplated  alteration  or  improvement  in  the  property, 
or  to  the  mode  in  which  the  premises  were  to  be  occupied  during  the  continuance 
of  the  policy.  In  this  sense,  the  word  appears  to  be  used  in  the  conditions  of 
insurance  attached  to  the  policy  and  forming  a  part  of  the  contract.  The  terms 
'  survey,  plan  and  description '  are  there  used  as  being  nearly  synonymous. 
Such  being  the  true  import  of  the  word  'survey,'  we  can  have  no  diflSculty  in 
ascertaining  the  extent  to  which  the  plaintiff  is  bound  by  the  representations  and 
stipulations  contained  in  the  paper  which  the  defendants  offered  in  evidence  at 
thetrial.  So  far  as  they  are  of  an  executory  nature,  or  relate  to  the  use  or  occu- 
pation of  the  premises,  subsequently  to  the  date  of  the  policy,  it  is  clear  that  the 
plaintiff  is  not  bound  by  them.  He  has  neither  i-ecognized  or  adopted  them,  nor 
is  he  estopped  from  showing  thafi  they  are  not  obligatory  upon  him.  The  defend- 
ants, therefore,  cannot  sustain  their  first  ground  of  defense  by  proof  that  no 
watchman  was  constantly  kept  in  the  mill,  or  that  ladders  were  not  erected  on 
the  buildings.  Those  were  stipulations  by  which  he  was  not  bound.  The  con- 
dition in  the  certificates  of  renewal,  '  that  the  application  upon  which  said  policy 
was  originally  predicated  shall  continue  valid  and  in  ftfll  force,'  cannot  enlarge 
the  the  effect  of  the  original  reference  in  the  policy.  2d.  As  to  the  second  ground 
of  defense,  based  on  the  alleged  misrepresentation  concerning  the  amount  of 
insurance  on  the  property  when  the  policy  was  issued,  it  is  sufficient  to  say  that 
there  was  no  evidence,  at  the  trial,  that  any  representation  on  the  subject  were 
ever  made  or  authorized  by  the  plaintiff'.  It  was  suggested,  at  the  argument  of 
the  case,  on  the  questions  raised  at  the  trial,  and  presented  by  the  report  of  the 
judge,  that  the  facts  in  evidence  disclosed  an  additional  ground  of  defense.  The 
policy  on  its  face  contains  the  expi'ess  stipulation  or  wai-ranty  that  twenty-five 
thousand  dollars  were  insured  on  the  property  elsewhere,  and  it  appeared  at  the 
trial  that  the  amount  actually  insured  was  much  less  than  this  sum.  It  is  quite 
probable  that  this  would  have  been  a  sufficient  answer  to  the  plaintiff's  claim,  if 
it  had  been  seasonably  insisted  on.  But  we  think  it  is  quite  too  late  for  the 
defendants  to  avail  themselves  of  it.  No  such  ground  of  defense  was  distinctly 
stated  in  their  answer,  nor  was  it  suggested  at  the  trial.  They  cannot  be  per- 
mitted, in  this  stage  of  a  cause,  to  start  a  new  objection  to  the  plaintiff's  right  to 
recover,  which  was  within  their  knowledge  at  the  time  of  the  trial,  and  of  which 
they  did  not  seek  to  avail  themselves,  when  the  plaintiff  had  an  opportunity  to 
meet  it."  See,  similar  in  principle  and  quite  similar  in  its  facts.  Commercial  Ins. 
Co.  v.  Ive.s,  56  lU,  402. 
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thereof,  when  the  insured  has  not  made  or  authorized  any  such  papers 
to  be  made,  does  not  debar  him  from  a  recovery,  uor  estop  him  from 
showing  that  they  are  not  obligatory  upon  him.  Bat  a  statement  upon 
the  face  of  the  policy,  that  there  is  other  insurance  upon  the  property  to 
a  certain  amount,  when,  in  fact,  there  is  no  such  insurance,  is  a  state- 
ment independent  of  the  papers  referred  to,  and  a  condition  of  the 
policy  itself,  which  is  obligatory  upon  the  insured,  even  though  he  did 
not  himself  represent,  or  authorize  any  one  else  to  represent  to  the 
insurer  that  there  was  any  such  insurance.'  Such  words,  upon  the 
face  of  the  policy,  may  be  said  to  constitute  a  warranty  that  at  the 
time  when  the  insurance  was  effected,  such  other  insurance,  to  the 
amount  named,  existed."  A  misrepresentation  or  concealment  by  a 
person  who  is  authorized  by  the  assured  to  obtain  the  insurance 
(unless  such  person  is  the  agent  of  the  insurer)  is  as  binding  upon  him 
as  though  made  by  himself,  because,  by  clothing  such  person  with 
authority  to  procure  the  insurance,  he  is  treated  as  having  clothed  him 
with  power  to  do  any  act  necessary  to  consummate  that  end." 

when  renewal  is,  and  'when  not,  snbject  to  application. 

Sec.  147.  When  a  policy  is  renewed,  the  renewal  remains  subject 
to  the  conditions  expressed  in  the  policy,  and  the  representations 
or  warranties  in  the  survey  or  application.  But  if  the  renewal 
covers  other  or  dififerent  property,  or  if  any  change  is  made  in  the 
risk,  as  to  amounts,  or  the  class  of  property  insured,  the  renewal  is 
not  subject  to  the  application  or  survey,  at  least  so  far  as  such  change 
of  risk  necessarily  changes  the  effect  of  the  assured's  statements 
therein.*  If  there  are  no  words  of  reference  to  the  application  or 
survey  in  the  policy,  they  form  no  part  thereof,  even  though  the  policy 
provides  that  "  if  an  application  or  survey  is  referred  to,  it  shall  be 
considered  a  part  of  the  contract  and  a  warranty  on  the  part  of  the 
assured."  The  fact  that  an  application  or  survey  exists  does  not,  under 
such  a  policy,  become  a  part  thereof.  If  the  insurer  desires  to  make 
them  so,  he  must  comply  with  the  terms  of  the  policy  and  refer  to 
them,  and  failing  to  do  so,  cannot  claim  that,  by  implication,  they  are 
to  be  treated  as  a  part  of  the  contract.  Nothing  can  be  im- 
ported into  the  contract,  which  is  not  cleariy  within  the  evident 
intent  of  the  parties  to  be  gathered  from  the  language  used.' 

^Denny  v.  Conway,  etc.,  Ins.  Co.,  ante. 

'Mrbmh  v.  West'n  Mass.  Ins.  Co.,  4  Gray  (Mass.)  343. 

'  Carpenter  v.  American  Ins.  Co,,  1  Story  (U.  S.)  57, 

*Bddy  Street  Foundry  v.  Farmer^  Mut.  F.  Ins.  Co.,  f>  R.  I.  426. 

»  Weed  V.  Schenectady  Ins.  Co.,  7  Lans.  (N.  Y.)  452. 
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Policy  cannot  be  burdened  with  new  restrictions. 

Sec.  148.  Neither  can  a  policy  be  made  subject  to  any  conditions 
except  such  as  are  stated  in  the  contract ;  therefore,  if  an  insurance 
company  decides  to  impose  certain  new  restrictions  or  conditions  upon 
its  policy-holders,  it  cannot,  by  a  mere  notice  to  that  effect,  make  out- 
standing policies  subject  thereto.  Such  restrictions  or  conditions  can 
only  apply  to  policies  in  which  such  restrictions  or  conditions  are 
contained.' 

Indorsements  on  policy,  part  thereof.    When  language  of  policy  prevails  over  application. 

Sec.  149.  Every  indorsement  upon  a  policy,  in  any  wise  relating  to 
the  risk,  forms  a  part  of  the  contract,  and  is  to  be  construed  in  connec- 
tion therewith,  if  its  purpose  and  intent  clearly  appear."  But  where 
there  is  a  discrepancy  between  the  condition  in  a  policy,  and  that 
contained  in  papers  referred  to  and  made  a  part  of  it,  the  condition 
expressed  in  the  policy  will  prevail,  and  the  conditions  stated  in  the 
papers  referred  to  will  be  treated  as  surplusage,  completely  overcome 
by  the  terms  of  the  policy  itself.'  Thus,  in  the  case  referred  to  in 
the  last  note,  the  policy  contained  the  words :  "  And  due  notice  there- 
of as  aforesaid,"  referring  to  notice  of  the  loss.  No  previous  mention 
in  the  policy  had  been  made  in  reference  to  notice,  but  the  act  of  in- 
corporation provided  that  notice  should  be  "given  at  the  office  in  writ- 
ing within  thirty  days,"  and  one  of  the  by-laws  printed  upon  the 
policy  provided  that  the  insured  should  "  forthwith  give  notice  thereof 
as  required  by  the  act  of  incorporation,"  etc.  The  court  held  that  the 
word  "  aforesaid,"  as  used  in  the  policy,  in  connection  with  the  require- 
ments as  to  notice,  could  not  be  treated  as  referring  to  the  act  of 
incorporation  or  the  by-laws,  and  that  all  the  plaintiff  was  required  to 
do,  was  to  give  "  due  notice  "  as  required  in  the  body  of  the  policy,  the 
■  conditions  in  that  respect  contained  in  the  papers  referred  to  being 
overridden  by  the  conditions  expressly  stated  in  the  policy  itself. 

•ijw.  Co.  V.  Conncfr,  17  Penn.  St.  136. 

''  In  McLaughlin  v.  At.  Mut.  Ins.  Co.,  57  Me.  170,  the  body  of  a  policy  on  a  cargo 
of  molasses  provided  that  the  company  were  "not  liable  for  leakage  on  molasses, 
unless  occasioned  by  stranding  or  collision."  The  margin  contained  the  following 
memoranda :  "On  molasses  ...  if  by  shifting  of  cargo  owing  to  stress  of  weather, 
any  caslcs  become  stove  or  broken,  and  the  staves  started  by  each  other,  so  as  to 
lose  their  entire  contents,  and  the  same  amount  to  fifteen  per  cent,  on  the  quan- 
tity laden  (being  five  per  cent,  over  ordinary  leakage),  the  said  excess  of  five  per 
cent,  or  over  on  the  quantity  shipped  to  be  paid  for  by  the  company ;  but  this 
company  not  liable  for  leakage  arising  from  causes  other  than  as  above  mentioned." 
Held,  1.  That  the  company  were  not  liable  for  any  loss  by  leakage  unless  occa- 
sioned by  stranding;  nor,  2.  For  any  loss  by  shifting  of  the  cargo  unless  it 
amounts  to  fifteen  per  cent,  of  the  whole  quantity  laden.  Such  memoranda  upon 
the  margin  of  a  policy  are  a  part  of  the  contract  of  insurance. 

'Kinffsley  v.  N.  E.  Mut.  F.  Ins.  Co.,  8  Gush.  (Mass.)  393. 
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What  is  embraced  in  mutual  policy.    Misstatements  as  to  title  or  incumbrances— what  are. 

Sec.  150.  In  the  case  of  mutual  insurance  companies  generally,  the 
application,  premium  note  and  policy  together,  constitute  the  contract,' 
and  the  contract  is  strictly  construed.'  But,  while  the  contract,  as 
expressed  in  the  policy,  is  construed  strictly,  yet  the  courts  are  inclined 
to  be  more  liberal  as  regards  omissions  or  misrepresentations,  and  hold 
that  they  are  not  fatal  to  a  recovery,  unless  material.^ 

The  fact  that  the  by-laws  of  a  mutual  insurance  company  are  re- 
ferred to  and  made  a  part  of  the  policy,  does  not  necessarily  make  the 
statements  in  the  application,  warranties,  even  though  the  by-laws 
provide  that  it  shall  be  so  held.  If  the  application  is  to  be  made  a 
part  of  the  policy,  it  must  be  so  declared  in  the  body  of  the  policy  it- 
self.* Thus,  in  the  case  last  referred  to,  the  application  contained  a 
clause  to  the  effect  that  the  applicant  agreed  that  it  contained  a  cor- 
rect description  of  the  property  so  far  as  regards  the  condition,  situa- 
tion, value  and  risk  on  the  same,  and  that  the  misrepresentation  or 
suppression  of  material  facts  should  destroy  his  claim  for  damage  or 
loss,  and  the  by-laws  to  which  the  insurance  was  expressly  made  sub- 
ject, provided  that  the  application  should  be  held  to  be  a  part  of  the 
policy  and  "  a  warranty  on  the  part  of  the  assured ; "  yet  the  court 
held  that  the  answers  of  the  assured,  in  the  application,  were  not  war- 
ranties, except  so  far  as  they  were  material  to  the  risk,  and  that  the 
question  of  materiality  is  for  the  jury.  The  by-laws  of  the  company 
required  the  applicant  to  state  incumbrances,  if  any,  on  the  property. 
He  stated  them  to  be  about  §3,000.  They,  in  fact,  amounted  to 
§4,000,  and  it  was  held  that  the  policy  was  avoided.^  And  this  is  the 
case  even  though  the  policy  covers  other  property  that  is  not  incum- 
bered, if  the  contract  is  entire.' 

"Where  the  policy  provides  that  the  interest  of  the  assured  shall  be 
truly  stated,  a  statement  that  it  belongs  to  the  assured,  when,  in 
fact,  it  was  partly  owned  by  another,  invalidates  the  policy,'  or 
that  it  is  unincumbered,  when,  iu  fact,  it  has  been  sold  for  taxes," 

'Sehultz  V.  Hawkey e  Ins.  Co.,  42  Iowa,  239  ;  Murdock  v.   Clienango  Co.  Ins. 
Co.,  2  N.  Y.  221. 
"Burritt  v,  Saratoga  County,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  188. 
'Hardy  v.  Union,  etc.,  Mre  Ins.  Co.,  4  Allen  (Mass.)  217. 
*  Elliott  V.  Hamilton  Mut.  F.  Ins.  Co.,  13  Gray  (Mass.)  136. 
'■Hayuard  v.  N.  E.  Ins.  Co.,  10  Cush.  (Mass.)  444. 
'  Priesmuth  v.  Agawam,  etc.,  Ins.  Co.,  10  id.  588. 
'  WiVmr  v.  Bowditch,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  446. 
"  Wilbur  V.  Ins.  Co.,  10  Cush.  (Mass.)  444. 
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and  this  is  so,  even  though  the  assured  did  not  intend  to  deceive  the 
insurer,  and  was  not  aware  of  the  falsity  of  his  answers.' 

When  the  assured  stated  that  the  property  was  his,  but  that  it 
was  incumbered,  and,  in  fact,  two  mortgages  were  outstanding  thereon, 
executed  by  the  former  owner,  and  the  former  owner's  equity  of 
redemption  had  been  sold  thereon,  it  was  held  no  misdescription  of 
the  title  of  the  assured,  as  he  still  had  a  legal  right  to  redeem  the 
premises,  and  thus  an  insurable  interest  therein." 

In  a  New  York  case,'  the  conditions  annexed  to  a  policy  of  insurance, 
and  forming  a  part  thereof,  required  that  applications  for  insurance 
should  specify  the  nature  of  the  applicant's  title,  if  less  than  a  fee  simple ; 
and  that  any  misstatement  or  concealment  should  render  the  insurance 
void.     B.,  in  an  application  for  insurance,  represented  that  he  owned 
the  property  by  virtue  of  an  article  of  agreement  with  C.     The  agree- 
ment, as  proved,  was  for  the  sale  of  a  village  lot  by  C.  to  B.,  without 
any  exception  or  reservation,  for  a  specilied  sum  to  be  paid  by  B. 
The  dwelling-house  was  on  the  lot,  at  the  date  of  the  agreement,  and 
when  the  insurance  was  applied  for.     There  was  no  proof  that  B. 
represented,  in  his  application,  that  he  owned  the  dwelling-house  as 
a  chattel  not  affixed  to  the  soil.     The  court  very  properly  held  that 
the  contract  of  insurance  related  solely  to  the  interest  which  B.  had 
in  the  building,  as  the  vendee  in  possession  of  the  soil  on  which  it 
stood ;  and  that  the  judge  on  the  trial,  properly  overruled  B.'s  offer 
to  prove   that  the   building  was  a  chattel   not  affixed   to  the  free- 
hold, and  that,  at   the   time   of   the   insurance,  he  was  the   owner 
of  it,  and  continued  to  be   the   owner  up  to  the  time  of  the  fire. 
It  was  also,  held,  that  the  statement  in  the  application,  respecting 
the  nature  of  B.'s  title,  was  a  warranty ;  and  it  being  untrue,  the 
policy  did  not  take  effect.     That   the  insurers  did  not  insure  the 
building  as  a  chattel,  and  the  agreement  of  the  parties  precluded  all 
inquiry  as  to  whether  B.  had  any  other  insurable  interest  than  that 
warranted ;  or  as  to  whether  the  thing  warranted  was  material  to  the 
risk.    Where  a  party  states,  in  his  application  for  insurance,  that  he  is 
the  owner  of  the  property,  by  virtue  of  an  article  of  agreement  with 
another,  he  cannot  be  allowed  to  show,  in  an  action  on  the  policy, 
that  at  the  time  of  making  the  application  he  told  the  agent  of  the 
insurer  that  he  owned  the  building,  having  purchased  it  before  he 

'  Wilbur  V.  Ins.  Co.,  ante. 

''Buffum  v.  Bowditch,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  540. 

'  Blrmmffhain  v.  The  Empire  Iiis.  Co.,  42  Barb.  (N.  Y.)  262. 
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took  the  contract  for  the  land ;  it  being  an  oflfer  to  contradict  the 
written  application  by  parol.  Where  articles  of  the  agreement  for  the 
sale  and  purchase  of  land  provide  that,  in  case  the  purchaser  shall  be 
in  default  in  making  his  payments,  the  vendor  shall  have  the  right  to 
declare  the  contract  void,  and  may  take  possession  of  the  premises ; 
and  the  purchaser  being  in  default,  the  vendor  notified  him  to  sur- 
render the  possession,  and  he  complied  with  the  demand  and  removed 
from  the  premises,  these  proceedings  terminated  B.'s  insurable  inter- 
est in  the  building,  under  the  contract,  and  the  contract  became  void. 

Interest  need  not  be  stated  unless  required.    When  required,  must  be  truly  stated. 

Sec.  151.  Unless  the  policy  requires  that  the  interest  of  the  assured 
shall  be  disclosed,  a  failure  to  disclose  the  nature  of  his  interest,  or  of 
the  existence  of  a  lien  or  incumbrance  thereon,  is  not  a  fraudulent  con- 
cealment, and  the  policy  is  operative  if  the  assured  in  fact  has  an 
insurable  interest  therein.'  But  if  there  is  a  warranty,  or  a  represen- 
tation amounting  to  a  warranty,  that  there  are  no  liens  or  incum- 
brances upon  the  property,  the  statements  in  reference  thereto  must 
be  literally  true,  whether  such  representations  were  given  in  answer 
to  an  inquiry  or  not."  Where  the  policy  provides  that,  unless  the 
interest  of  the  assured  if  less  than  absolute,  is  truly  stated  in  the  policy, 
the  policy  shall  be  void,  if  there  is  anything  in  the  policy  itself  that 
shows  that  there  are  liens  or  incumbrances  upon  the  property,  although 
only  by  inference,  the  policy  is  valid.  As,  where  the  title  is  stated 
to  be  in  fee  simple,  and  yet  the  loss,  if  any,  is  made  payable  to  a  third 
person,  this  is  held  a  statement  of  a  lien  or  incumbrance  upon  the 
property  that  qualifies  the  title,  and  upholds  the  policy.''     When  a 

'  West  RockingTiam,  etc.,  Ins.  Co.  v.  Sheets,  26  Gratt.  (Va.)  854. 

^  W.  RockingTiam,  etc.,  Ins.  Co.  v.  Sheets,  ante.  The  insurer  is  not  chargeable 
with  notice  of  the  state  of  the  assured's  title  as  it  appears  of  record,  Mutual  Ins. 
Co.  V.  Deale,  18  Md.  26,  but  may  rely  on  the  correctness  of  the  assured's  state- 
ment. Fales  V.  Convxiy,  etc.,  Ins.  Co.,  7  Allen  (Mass.)  46 ;  Phillips  v.  Knox  Co. 
Mut.  Ins.  Co.,  20  Ohio,  174  ;  Leathers  v.  Ins.  Co.,  24  N.  H.  259.  But  if  the  insurer 
does  not  call  for  an  accurate  statement  of  title,  an  Incorrect  statement  thereof, 
not  material  to  the  risk,  will  not  avoid  the  policy,  Wyithan  v.  Peoples'  Ins.  Co.,  1 
Allen  (Mass.)  301,  nor  will  the  policy  be  avoided  if  the  statement  as  to  title  is,  in 
any  sen.se,  true.  As  where  a  person  who  has  entered  upon  premises  under  a 
contract  of  purchase,  erects  a  house,  pays  the  purchase-money,  a7i.d,  before  a  con- 
veyance has  been  made,  represents  the  title  to  be  in  him.  Chase  v.  Hamilton,  etc., 
Ins.  Co.,  22  Barb.  (N.  Y.)  527. 

'In  Home  Mut.  Ins.  Co.  v.  Garfield,  60  111.  124;  14  Am.  Rep.  27,  the  policy 
provided  that  if  the  title  of  the  assured  was  less  than  absolute,  it  should  be  so 
stated,  in  the  policy,  otherwise  it  should  be  void.  The  insured  stated  that  his 
title  was  in  fee  simple.  The  policy  was  payable  to  one  Reynolds,  who  had  a 
mortg-ag-e  thereon.  The  existence  of  the  mortgage  was  known  to  the  agent  and  to 
the  vice-president  of  the  company,  and  the  court  held  that  there  was  no  conceal- 
ment of  the  tme  title  to  the  property,  and  that  the  policy  was  valid.  See  Sec.  86, 
page  168. 
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written  application  for  insurance  is  made,  and  any  of  the  questions  are 
left  unanswered,  the  issue  of  a  policy  thereon  is  treated  as  a  waiver  of 
the  information  called  for  by  the  inquiry,  and  the  insurer  is  afterwards 
estopped  from  setting-up  such  neglect  to  answer,  as  a  concealment  of 
material  facts,  and  a  ground  of  defense  against  a  loss  under  the  policy. 
Thus,  in  an  Ohio  case,'  the  plaintiff  being  in  possession  of  premises, 
under  a  contract  of  purchase,  having  paid  only  part  of  the  purchase- 
money,  the  rest  not  being  due,  obtained  a  policy  of  iire  insurance  ou 
the  premises,  and  in  his  written  application,  which  was  made  a  part 
of  the  policy,  answered  the  questions  propounded  as  follows :  Ques- 
tion. "  Is  the  property  owned  and  operated  by  the  applicant  ? " 
Answer.  "  Yes."  Question.  "  Is  any  other  person  interested  in  the 
property — if  so,  state  the  interest  ?  "  Answer.  "  No."  Question. 
"  Incumbrance — is  there  any  on  the  property  ?  "  Answer.  "  Held  by 
contract."  The  policy  contained  a  provision  that  the  insured  thereby 
covenanted  that  the  application  contained  "a  just,  full  and  true  expo- 
sition of  all  the  facts  and  circumstances  in  regard  to  the  condition, 
situation  and  value  of  the  property  to  be  insured,  as  far  as  the  same 
are  known  to  the  applicant,  and  material  to  the  risk,"  and  that  the 
same  is  made  a  condition  of  the  insurance,  and  a  warranty  on  the  part 
of  the  insured.  The  court  held  that,  as  the  plaintiff  had  an  insurable 
interest  in  the  policy,  and  as  his  answers  to  the  inquiries,  so  far  as 
made,  were  substantially  true,  the  fact  that  he  did  not  answer  the 
inquiries  fully,  could  not  be  set  up  to  defeat  his  rights  under  the  policy, 
because  the  defendant,  by  issuing  the  policy  without  calling  for  fuller 
answers,  thereby  waived  further  information.  "  It  seems  to  us,"  said 
Welch,  J.,  "sufficient  to  say  that  the  receipt  of  the  application  and 
the  issuance  of  the  policy  thereupon,  was  a  waiver  of  the  questions  in 
so  far  as  they  remained  unanswered,  and  that  the  policy  cannot,  there- 
fore, be  avoided  by  the  company  on  the  ground  that  the  answers  are 
not  full.  The  objection  should  have  been  made  at  the  time  of  the  re- 
ceipt of  the  premium,  and  the  issuance  of  the  policy,  or  not  at  all. 
Had  further  answers  been  insisted  upon  at  that  time,  the  applicant 
would  doubtless  have  given  them.  To  receive  this  premium,  and  issue 
the  policy  upon  the  answers  as  given,  and  afterward  avoid  the  policy, 
on  the  ground  that  the  answers  were  not  full,  would  be  to  practice  a 
virtual  fraud  upon  the  insured. 

But  are  the  answers  false  ?     "We  think  not.     Taken  together,  and 
construed  as  a  whole,  they  are  substantially  true.     To  the  question 
'  Lorrlllard  Ins.  Co.  v.  McCuUoch,  26  Ohio  St.  52 ;  8  Am.  Rep.  52. 
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■whether  he  owned  the  property,  the  assured  answers,  "  yes ; "  to  the 
question  whether  any  person  has  an  interest  in  it,  he  answers,  "  no ; " 
and  to  the  question  whether  there  are  any  incumbrances  upon  it,  he 
answers  that  it  is  "  held  by  contract." 

It  is  contended  that,  even  admitting  the  interest  of  the  defendant 
to  be  an  insurable  interest,  and  that  the  title  of  a  purchase  by  mere 
contract  is  sufficient  to  justify  a  warranty  of  ownership,  yet  these 
answers  are  false,  because  they  do  not  disclose  the  fact  that  there  was 
a  lien  for  unpaid  purchase-money,  but,  on  the  contrary,  allege  that  no 
other  person  has  an  interest  in  the  property.  The  three  answers,  it 
is  said,  can  only  be  reconciled  and  sustained  as  true,  upon  the  theory 
that  the  purchase-money  had  been  all  paid,  and  that  the  equitable 
title  of  the  defendant  was  thus  made  complete.  We  do  not  so  under- 
stand the  answers.  The  answer  which  sets  forth  that  the  property 
was  "  held  by  contract,"  is  made  in  response  to  the  question  whether 
there  was  any  "  incumbrances  "  upon  the  property.  We  think  it  was 
fairly  to  be  inferred  from  this  answer,  made  in  this  connection,  that 
there  was  such  an  incumbrance  as  usually  exists  in  such  cases,  namely, 
a  lien  in  favor  of  the  vendor  for  purchase-money.  Substantially,  the 
answers  amount  to  this :  "  The  property  is  held  by  contract  of  purchase 
merely,  and  is  subject  to  no  incumbrance  except  what  that  description 
of  ownership  implies ;  I  am  the  owner  of  that  title ;  I  am  the  sole 
owner."  Understood  in  this  sense,  the  answers  are  substantially  in 
accordance  with  the  facts  of  the  case." ' 

■  A  condition  in  a  policy  that  the  application  contains  a  full  exposition  of  all  the 
facts  in  i-egard  to  the  condition,  situation,  value  and  risk  of  the  property,  is  not 
violated  by  a  failure  to  disclose  the  fact  that  an  agi-eement  had  been  made  by 
the  applicant  to  convey  it,  and  that  the  greater  part  of  the  consideration  money 
had  been  paid  therefor.  Davis  v.  Quincy,  etc.,  Ins.  Co.,  10  Allen  (Mass.)  113. 
But  if  an  application  is  expressly  made  a  part  of  the  policy,  and  the  policy  is 
also  made  subject  to  the  conditions  and  limitations  expressed  in  the  by-laws 
annexed,  and  these  by-laws  provide  that  the  policy  shall  be  void  if  the  applica- 
tion shall  not  express  tJie  true  title  of  the  assured  to  the  property  and  his  interest 
therein,  an  answer  that  the  applicant  owns  the  property  to  be  insured,  in  reply 
to  a  direct  inquiry  in  the  application  upon  that  subject,  when,  in  fact,  he  only 
holds  a  bond  for  a  deed,  wiU  avoid  the  policy.  So  an  answer  in  such  application, 
that  the  property  is  incumbered  "for  $1,000  with  other  property,"  in  reply  to 
the  question,  "  Is  it  incumbered  by  mortgage  or  otherwise  ;  if  so,  for  what  sum?" 
will  avoid  the  policy,  if  in  fact  there  is  a  mortgage  for  $1,400  upon  the  property 
insured  and  other  property.  FaZes  v.  Conway,  etc.,  Ins.  Co.,  7  Allen  (Mass.)  46. 
But  it  seems  that,  if  the  assured  really  has  such  an  interest  or  property  in  the 
subject-matter  of  the  risk,  that,  calling  it  "his  own,"  or  "his,"  or  "my,"  etc., 
can  in  any  sense  be  construed  as  consistent  with  the  truth,  the  policy  will  be 
upheld,  although  the  absolute  title  did  not  vest  in  the  assured.  See  pp. 
and  cases  cited.  The  test  is,  whether  the  assured  had  an  insurable  interest  and 
stood  in  such  a  relation  to  the  property  that  it  could  in  any  light  be  regarded  as 
his.  But  this  nile  does  not  apply  when  the  application  calls  for  a  statement  of 
the  true  title  of  the  assured  to  the  premises  ;  as  where  a  person  holding  a  bond 
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Void  in  part,  void  in  toto.    Szceptions. 

Sec.  152.  When  application  is  made  for  insurance  at  the  same  time  and 
in  the  same  application,  tipon  two  separate  and  distinct  pieces  of  prop- 
erty, as  upon  a  store  and  the  goods  therein,  and  the  statements  of  the 
insured  in  reference  to  the  ownership  of  the  building  is  false,  the  con- 
tract is  regarded  as  entire,  and  the  policy  is  wholly  void.,'  but,  if 
the  transaction  is  severable,  as  if  two  policies  are  issued,  one  upon  the 
building  and  the  other  upon  the  goods,  and  separate  premiums  are 
paid  therefor,  the  policy  upon  the  goods  will  stand,  unless  it  is  found 
that  the  defendants'  false  statement  was  material  to  the  risk  upon  the 
goods." 

When  the  warranty,  as  to  the  title  or  interest  of  the  assured  in  the 
real  estate,  fails,  and  the  policy  covers  in  part  personal  property,  the 
whole  policy  is  void,'  unless  the  contract  is  severable,  and  a  sepa- 
rate valuation  is  placed  upon  each.*  But  it  seems  that  where  the 
coutracf  is  entire,  and  a  gross  premium  is  agreed  upon,  the  fact  that  a 
separate  valuation  is  made  and  specified  in  the  policy  will  not  prevent 
the  failure  of  the  entire  policy  on  account  of  fraud  as  to  either. ' 
But,  when  the  fraud  is  not  original,  that  is,  does  not  leaven  the  whole 
contract  at  its  inception,  when  there  is  a  separate  valuation,  fraud  as 
to  one,  resulting  from  the  act  of  the  party  subsequent  to  the  issue  of 
the  policy,  will  only  render  it  void  as  to  that  portion  to  which  the 
fraud,  or  breach  of  the  conditions  of  the  policy  applies.  As  where  two 
pieces  of  real  estate  are  covered  by  the  same  policy,  but  separately 
valued,  and  the  policy  provides  that  alienation  of  the  property  without 
consent,  shall  avoid  the  policy,  and  one  piece  is  conveyed  without  con- 
sent, the  policy  will  still  remain  good  as  to  the  other  piece  not  con- 
veyed."   In  the  language  of  Fletcher,  J.,  in  the  case  last  referred 

for  a  deed,  in  reply  to  a  direct  inquiry,  he  replies,  "the  applicant  owns  the  prop- 
erty." jFbZas  V.  Conway  Ins.  Co.,  7  Allen  «(Mass.)  46.  So  where  a  tenant  by 
curtesy  represents  the  property  as  his.  Leathers  v.  Tns.  Co.,  24  N.  H.  259.  In 
all  cases,  the  language  of  the  contract  must  be  looked  to,  and  the  statement  of 
title  must  be  such  as,  in  view  of  the  language  used,  it  is  false,  or  the  policy  Avill 
be  upheld.  Chase  v.  Hainilton  Ins.  Co.,  22  Barb.  (N.  Y.)  527;  Lawrence  y.  St. 
Marks  Iim.  Co.,  48  id.  479. 

'Lovejoy  v.  Augusta  Ins.  Co.,  45  Me.  472. 

'' Lovejoy  v.  Augusta,  etc.,  Ins.  Co.,  ante. 

^Gfottsman  v.  Penn.  Ins.  Co.,  56  Penn.  St.  419;  Smith  v.  Empire  Ins.  Co.,  25 
Barb.  (N.  Y.)  84;  Gould  v.  York  Ins.  Co.,  47  Me.  402;  Draper  v.  Charter  Oak 
Ins.  Co.,  2  Allen  (Mass.)  569  ;  Treadway  v.  Hamilton  Lis.  Co.,  29  Conn.  68. 

*  Koontz  V.  Hamilton  Ins.  Co.,  42  Mo.  126 ;  Trench  v.  Cheiuxnqo  Co    Ins   Co 
7  Hill  (N.  Y.)  49  ;  Clark  v.  N.  E.  Mut.  i^.  Ins.  Co.,  6  Cush.  (Mass.)  342. 

"  Brmon  v.  People's  Mut.  Ins.  Co.,  11  Cush.  (Mass.)  280 ;  Grotts^nan  v.  Penn.  Lis- 
Co.,  ante. 

"  Clarlr  v.  iV.  E.  Mut.  Fire  Ins.  Co.,  6  Cush.  (Mass.)  342. 
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to,  "  the  policy  shall  be  void  as  to  the  property  thus  alienated,  but 
not  as  to  other  property  separately  insured,  not  alienated."  There  is 
a  marked  distinction  between  fraud  iu  the  inception  of  such  contracts, 
and  fraud  that  arises  subsequent  to  the  making  of  the  contract,  and 
does  not  affect  the  consideration  upon  which  it  rests.  In  the  one  in- 
stance the  fraud  leavens  the  whole  contract,  while  in  the  other,  it  only 
affects  it  in  reference  to  that  to  which  the  fraudulent  acts  relate,  made 
the  subject  of  a  warranty  in  the  contract  itself. 

Concealment  or  misrepresentation  as  to  matters  known  to  the  insarer. 

Sec.  153.  Where  the  matter  in  relation  to  which  the  concealment  is 
alleged,  is  a  matter  of  common  report  or  knowledge,  and  is  known  to 
the  insurer  at  the  time  when  the  contract  is  entered  into,  he  cannot  complain 
that  the  assured  did  not  disclose  the  information.  If  he  had  the  knowl- 
edge from  any  source,  or  if  he  ought  to  have  possessed  it,  the  parties  were 
pari  passu,  and  the  contract  is  obligatory.' 

Where  an  application  stated  that  the  stock  upon  which  insurance 
was  sought,  was  "  all  of  goods  usually  kept  in  a  country  store,"  and 
that  there  was  no  "  cotton  or  woolen  waste  or  rags  kept  in  or  near 
the  property,"  and  the  by-laws  provided  that  no  building  in  which 
cotton  or  woolen  waste  or  oily  rags  were  allowed  to  remain  at  night 
should  be  insured,  and  that  all  cotten,  woolen  hempen  or  oily  waste 
or  rags  should  be  destroyed  or  removed  every  evening ;  it  was  held, 
that  the  keeping  of  clean  white  rags,  if  usually  forming  a  part  of  the 
stock  of  a  country  store  did  not  avoid  that  policy.' 

When  the  insurers  know  the  situation  of  the  building  before  insur- 
ance, they  are  estopped  from  setting  up  a  misstatement  in  reference 
thereto  in  the  application.'  So  if,  after  knowledge  of  a  breach  of  a 
condition  in  a  policy,*  either  as  to  a  sale  or  transfer  of  the  premises,' 
or  as  to  the  keeping  of  hazardous  goods,"  or  the  character  of  the  risk,' 
or  of  fraud  in  obtaining  the  policy,'  the  insurer  recognizes  the  policy  as 

'  In  Gferhauser  v.  North  British  F.  &  Ins.  Co.,  7  Nev.  78,  it  was  held  that 
the  failure  to  disclose  facts  known  to  the  insurer,  or  unknown  to  the  insui-ed, 
would  not  invalidate  the  policy. 

'  Elliott  V.  Hamilton  Ins.  Co.,  13  Gray  (Mass.)  139. 

^  Frost  V.  Saratoga,  etc.,  Ins.  Co.,  ante;  Phcenix  Ins.  Co.  v.  Lawrence,  4  Met. 
(Ky.)  9  ;  Belonguemarey : Tradesmen' s  Ins.  Co.,  2  Hall  (N.  Y.)  587  ;  Moore\.  Pro- 
tection Ins.  Co.,  29  Me.  92 ;  MeFee  v.  -S".  C.  Ins.  Co.,  2  McC.  (S.  C.)  508. 

*  Qilliat  v.  Pawtucket,  etc.,  Ins.  Co.,  8  R.  I.  282  ;  Mershan  v.  National,  etc., 
Ins.  Co.,  34  Iowa,  87 ;  Sherman  v.  Niagara  F.  Ins.  Co.,  46  N.  Y. 

'CHlliat  V.  Pawtucket'Ins-  Co.,  ante. 

'  Keenan  v.  Missouri  Ins.  Co.,  ante. 

'McFee  v.  S.  C.  Ins.  Co.,  2  McCord  (S.  C.)  503. 

^Armstrong  v.  Tiirquand,  9  Ir.  (C.  L.)  32. 
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a  valid  instrument  by  any  mode  that  tends  to  throw  the  assured  oflF  his 
guard  as  to  its  validity,  he  is  bound  thereby  and  the  policy  is  thereby 
rendered  valM  and  operative,  although  it  contains  a  provision  that  for 
the  causes  named,  it  shall  be  void. 

Oral  application. 

Sec.  154.  An  oral  application  for  insurance,  although  referred  to  in 
the  policy,  does  not  thereby  become  a  warranty.  The  verbal  statements 
made  by  the  assured  are  merely  representations,  which,  if  not  fraudu- 
lent and  material  to  the  risk,  do  not  avoid  the  policy.'  Nothing  can  be 
incorporated  into,  or  be  said  to  be  a  part  of  a  written  contract,  except  it 
is  in  writing;  and  the  danger  of  permitting  such  a  doctrine  to  gain  a  foot- 
hold, is  readily  perceived.  Lord  Mansfield,  in.the  case  last  cited,  said : 
"  It  would  be  of  very  dangerous  consequences  to  add  a  conversation 
that  passed  at  the  time,  as  part  of  the  written  agreement."  In  all 
cases,  however,  when  verbal  representations  are  made,  material  to  the 
risk,  they  may  be  shown  for  the  purpose  of  establishing  fraud  on  the 
part  of  the  assured.  But  even  though  such  statements  are  false,  if 
they  were  honestly  made,  the  policy  is  not  avoided.  They  must  he  both 
false  and  fraudulent  to  have  that  effect.^ 

'  In  lAddle  v.  Market,  etc.,  Ins.  Co.,  29  N.  T.  184,  one  of  the  conditions 
annexed  to  a  polioy  on  property  in  Brooklyn  was,  that  insurance  on  property  out 
of  New  York,  and  Brooklyn  were  to  be  made  upon  the  written  representations  of 
the  applicant ;  that  insurances  once  made  might  be  renewed,  and  that  all  insui-- 
ances,  original  or  renewed,  should  be  considered  as  made  under  the  original  rep- 
resentation, in  so  far  as  it  might  not  be  varied  by  a  new  representation  in 
writing,  which  it  should  be  incumbent  on  the  assured  to  make  in  all  cases  where 
the  risk  had  been  changed  either  within  itself  or  by  the  suiTounding  buUdings. 
And  that  if,  at  or  before  the  time  of  renewing  any  policy  where  the  risk  had 
been  increased  by  the  erection  of  buildings,  or  by  the  use  of  the  premises  insured 
or  the  neighboring  premises,  the  assured  should  fail  to  give  information  thereof, 
the  policy  and  renewal  should  be  void.  There  was  no  representation  made  when 
the  policy  was  issued,  the  risk  being  taken  on  the  report  of  the  company's  sur- 
veyor. It  was  held,  that  there  was  nothing  in  the  contract  that  bound  the 
assured  to  given  written  notice  to  the  company,  at  the  time  his  policy  was 
renewed,  of  the  erection  of  a  bakei-y,  by  which  the  risk  was  increased ;  that  the 
omission  to  give  notice  of  the  fact  in  written  form  was  no  breach  of  any  war- 
ranty ;  and  that  the  stipulation  for  notice,  at  or  before  renewal,  of  an  inci-eased 
risk  occasioned  by  the  use  of  neighboring  premises,  was  satisfied  by  an  oral 
commimication  of  the  fact  to  the  company.  Also,  that  the  firet  clause  of  the  con- 
dition, requiring  the  assured,  upon  a  change  of  risk  as  specified  therein,  to  make 
a  new  repre.'sentation  in  writing,  had  no  application  to  an  insurance  on  property 
in  the  city  of  Brooklyn,  where  the  insurance  was  elfected,  nor  upon  any  written 
i-epresentations  of  the  insured,  but  upon  a  survey  by  the  company  itself;  the 
company  in  the  latter  case,  assuming  the  risk  upon  its  own  survey,  without  any 
representations  of  the  assured.  Also,  that  if  the  true  construction  of  the  condi- 
tion of  the  policy  required  the  assured  to  give  information  in  writing  of  the  erec- 
tion of  the  bakery,  the  company  might  waive  a  strict  compliance,  they  having 
power  to  waive  any  condition  of  the  contract  in  their  favor.  Kimball  v.  ^SS«« 
Ins.  Co.,  9  Allen  (Mass.)  540;  VandervooH  v.  Smith,  2  Cai.  (N.  Y.)  155;  Smkleij 
v.  Delafield,  2  id.  222  ;  Pawson  v.  Watso7i,  Cowp.  785. 

'  Pawson  V.  Watson,  ante: 
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No  statement  of  the  assured,  not  embraced  in  the  policy,  or  in 
papers  that  are  referred  to  therein,  and  made  a  part  of  it,  either 
expressly  or  by  fair  implication,  amounts  to  a  warranty,'  all  other 
statements,  whether  oral  or  written,  are  mere  representations  or  collat- 
eral statements  such  as  are  essential  to,  or  required  by  the  insurer, 
to  enable  him  to  form  a  just  estimate  as  to  the  nature  and  character 
of  the  risk,  and  which  are  not  required  to  be  strictly  correct,  but  are 
sufficient  if  substantially  true." 

Statemeals  relating  to  iBcnmbrances. 

Sec.  155.  In  an  application  for  insurance  in  writing  which,  by  agree- 
ment, formed  a  part  of  the  policy,  the  insured  stated  that  the  premises 
were  free  from  incumbrance,  except  a  certain  mortgage.  It  appeared 
that,  in  fact,  at  the  time  when  the  application  was  made,  the  premises 
were  subject  to  a  prior  mortgage,  but  that  the  mortgagee  in  the  mortgage 
referred  to  in  the  application,  was  to  apply  the  payments  to  extinguish 
the  prior  mortgage,  and  had  placed  his  notes  and  mortgage  in  the 
hands  of  the  holder  of  the  first  mortgage  for  that  purpose,  and  that 
the  second  mortgage  was  afterwards  increased  to  the  amount  of  the 
first,  it  was  held  that  the  statement  amounted  to  a  warranty,  and  being 
untrue,  avoided  the  policy.' 

When  the  insurer,  in  answer  to  a  question  in  the  application,  whether 
the  premises  are  encumbered,  and  for  how  much,  states  generally  that 
they  are,  without  stating  to  whom,  or  for  how  much,  the  company,  by 
issuing  a  policy,  are  treated  as  waiving  a  specific  answer  and  the 
whole  amount  of  incumbrance  is  immaterial.*  Neither  is  the  policy 
avoided  because  a  mortgage  upon  the  property  appears  of  record,  if  it 
was  in  fact  paid,  at  the  time  when  insurance  was  applied  for,  although 
not  discharged  of  record.  In  such  a  case  no  incumbrance  in  fact  exists, 
and  the  warranty  is  met." 

So  where  an  application,  which,  by  reference  was  made  part  of  the 
policy,  contained  certain  interrogatories  and  answers,  and  among 
them  the  following:  "Do  you  own  the  land?  Is  it  imincumbered 
by  mortgages  or  otherwise  ? "  "  Yes."  Previously  to  the  issuing  of 
the  policy,  the  insured  had  executed  a  mortgage  deed  to  a  third 


'  Owens  V.  Holland  Purchase  Ins.  Co.,  ante. 

*  Daniels  v.  H.  JR.  Ins.  Co.,  ante;  Wamwrig  v.  Bland,  1  M.  &  W.  32. 

'  Battles  v.  Tor*  Mut.  Fire  Ins.  Co.,  41  Me.  208  ;  Smith  v.  Empire  Ins.  Co.i 
25  Barb.  (N.  Y.)  497 ;  Qottsman  v.  Pe'wn,.  Ins.  Co.,  56  Penn.  St.  210. 

*  NichoU  V.  Fayette,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  63. 
"Hawks  V.  Bod^e  Co.  Ins.  Co.,  11  Wis.  188. 
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person,  to  secure  a  large  sum  of  money,  which  deed  was  then  held  by 
such  person,  and  shortly  thereafter  duly  recorded.  It  was  held,  that 
the  unrecorded  mortgage  was  an  incumbrance,  within  the  meaning 
and  object  of  the  inquiry,  and  that  the  insured  not  having  disclosed 
in  his  answer  the  existence  of  such  mortgage,  the  policy  was  void.' 
It  is  of  no  importance  whether  the  concealment  or  misstatement 
relates  to  the  entire  absence  of  incumbrances,  or  as  to  the  amount 
thereof.  If  the  amount  of  the  incumbrances  is  stated  at  a  less  sum 
than  is  actually  due  the  policy,  is  void,  but  if  it  is  overstated,  the 
insurer  cannot  complain,  as  the  object  of  the  inquiry  is  to  ascertain 
the  value  of  the  insurable  interest  of  the  assured,  and  no  injury  is 
done  if  its  value  is  underrated,  but  only  when  it  is  set  at  a  larger 
value  than  in  fact  exists.  Thus,  if  there  is  a  mortgage  upon  the 
premises  for  $4,000,  and  it  is  stated  at  about  $3,000,  the  misstate- 
ment is  material  and  the  policy  is  void"  under  the  facts  detailed 
in  the  text.  EiaBLOW,  J.,  said  :  "  It  seems  to  us  too  clear  to  admit 
of  a  doubt,  that  the  answer  given  by  the  plaintiff,  in  his  application 
to  the  inquiry  respecting  incumbrances,  was  materially  false,  making 
all  due  allowances  for  the  loose  maimer  in  which  such  documents  are 
often  prepared,  and  giving  the  plaintiff  the  full  benefit  of  the  word 
"about"  as  if  nulifying  and  limiting  his  answer,  it  cannot  in  any 
view  be  deemed  to  be  substantially  true.  To  hold  so  wide  a  deviation 
from  the  fact  to  be  immaterial,  would  be  to  defeat  the  very  purpose 
which  the  questions  and  answers  in  the  application  were  intended  to 
accomplish,  and  render  them  but  a  vain  and  idle  ceremony.  We  are, 
therefore,  of  the  opinion,  that  the  representation  as  to  the  amount  of 
the  incumbrance  upon  the  property  was  a  material  one,  which  the 
plaintiff  was  bound  to  make  substantially  true,  and  that  having  failed 
to  do  so,  he  cannot  recover  upoij  his  policy." 

If  there  is  doubt  as  to  whether  statements  are  intended  as  warranties,  will  he  treated  as  repre- 
sentations  merely. 

Sec.  156.  "When  it  is  doubtful  from  the  words  used  whether  certain 
statements  made  by  the  insured,  relative  to  the  subject-matter  insured, 
are  to  be  regarded  as  warranties  or  representations,  the  benefit  of  the 
doubt  will  be  given  to  the  assured,  and  they  will  be  treated  as  represen- 
tations merely,'  and  while  in  construing  the  language  used,  the  ordi- 
nary meaning  of  the  words  is  to  be  first  resorted  to,  yet,  if  from  the 

It 

'  HutcMns  V.  Cleaveland,  etc.,  Ins.  Co.,  11  Ohio  St.  477. 
'^  In  Hayward  v.  Mut  K  Iris.  Co.,  10  Gush.  (Mass.)  444. 
'  Wilson  v.  Conway  Fire  Ins.  Co.,  4  R.  I.  141. 
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connection  in  which  they  are  used,  the  subject  matter  to  which  they 
are  applicable,  or  the  i:eiieral  tenor  of  the  instrument  it  is  evident  that 
they  were  used  in  a  different  sense,  which  is  readily  ascertainable,  the 
sense  in  which  they  were  used,  will  prevail." 

Defect  in  plan  of  insured  premises. 

Sec.  157.  If  an  application  is  expressly  made  a  part  of  the  policy,  and 
a  warranty  on  the  part  of  the  insured,  and  contains  a  clause  inserted 
after  the  printed  questions  by  which  the  applicant  "  covenants  and 
agrees  with  said  company  that  the  foregoing  is  a  correct  statement 
and  description  of  all  the  facts  inquired  for  or  material  in  ref- 
erence to  this  insurance,"  and  the  by-laws,  which  are  also  expressly 
made  a  part  of  the  policy,  provide  that  *'  unless  the  applicant  for 
insurance  shall  make  a  correct  description  and  statement  of  all  facts 
required,  or  inquired  for  in  the  application,  and  also  all  other  facts 
material  in  reference  to  the  insurance,  or  to  the  risk,  the  policy  issued 
thereon  shall  be  void,"  the  applicant  must  be  held  to  warrant  that 
all  facts  inquired  for  are  correctly  given,  whether  material  or  not ;  and 
the  omission  to  mention  several  buildings  within  one  hundred  feet  of  the 
property  insured,  in  reply  to  a  qicestion,  ''What  is  the  distance  of  said 
building  from  other  buildings  within  one  hundred  feet,  and  how  are  such 
othefr  buildings  constructed  and  occupied  t  Annex  a  ground  plan  to  the 
application,"  will  avoid  the  policy." 

'  TViUon  v.  Hampden  Ins.  Co.,  4  R.  I.  157. 

'Tebbetts  v.  Hamilton,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  305.  In  an  application  refer- 
red to  in  the  policy,  the  inquii-y  in  relation  to  the  premises  was  :  "  How  bounded,  and 
distance  from  other  buildings,  if  less  than  ten  rods,  and  for  what  purpose  occupied, 
and  by  whom  ? "  Th  e  answer  stated  the  nearest  building-s  in  every  direction,  but  did 
not  state  all  the  building-s  within  ten  rods.  It  was  held  that  such  answer  was  not  a 
warranty  that  there  were  no  otiier  buildings  within  that  distance  than  those  men- 
tioned ;  and  that  as  the  applicant  answered  the  inquiry  as  he  understood  it,  and  the 
insQi-ei's  accepted  the  application  and  issued  a  policy,  they  could  not,  after  a  loss, 
defend  on  the  gi-ound  that  the  answer  was  a  warranty  which  was  broken.  Gates 
V.  Madiion  County  Mut.  Ins.  Co.,  2  N.  Y.  43 ;  Masters  v.  Madison  County  Mut. 
F.  Ins.  Co.,  11  Barb.  fN.  Y.)  624.  But,  where  the  inquii-y  called  for  the  distance 
from  each  other  building,  if  less  than  ten  rods,  and  the  answer  enumerated  only  a 
part  of  those  within  that  distance,  it  was  held  that  the  policy  was  avoided  by  such 
omission.  Burritt  v.  Saratoga  County  Mut.  Ins.  Co.,  5  Hill  (N.  Y.)  188.  So, 
where.  In  answer  to  a  similar  inquiry,  and  to  one  as  to  what  the  premises  were 
occupied  for,  the'  application  simply  stated  that  the  building  was  a  gi-ist-mill,  and 
bounded  by  space  on  all  sides,  whereas  mechanical  operations  were  can-ied  on  in 
the  mill,  and  there  was  another  building  within  ten  rods.  It  was  held  that  either 
of  these  omissions,  though  the  facts  were  known  to  the  company's  agent  at  the 
time  of  issuing  the  policy,  vitiated  it.  Jennings  v.  Chenango  County  Mut.  Ins.  Co., 
2  Den.  (N.  Y.)  75 ;  Gates  v.  Madison  County  Mut.  Ins.  Co.,  2  N.  Y.  43  ;  S.  C,  5 
N.  Y.  469  ;  Wilson  v.  Hei-kimer  Co^mty  Mut.  Ins.  Co.,  6  N.  Y.  53.  So  where  the 
application  was  in  the  form  of  answers  to  printed  interrogatories  furnished  by  the 
insurers.  One  of  them  asked  the  "relative  situation  of  the  property  to  be 
insured  as  to  other  buildings ;  distance  to  each  within  ten  rods  ; "  and  the  piinted 
form  concluded  with  the  statement :  "  All  of  the  exposures  within  ten  rods  are 
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when  assured  attempts  to  answer  inquiries,  must  do  so  with  substantial  accuracy,  although  he 
does  not  pretend  to  state  accurately. 

Sec.  158.  While  the  use  of  an  expression  in  the  application  that  indi- 
cates that  the  answer  is  not  intended  to  express  the  exact  amount  of  the 
incumbrances,  will  excuse  a  misstatement  as  to  immaterial  sums ;  that 
is  when  the  variance  is  so  small  as  not  too  material  to  the  risk,  yet  it  does 
not  excuse  the  insured  from  stating  the  amount  of  the  incumbrances 
with  substantial  accuracy.^  It  is  not  enough  that  the  statement  is 
correct  as  to  the  amount  appearing  due  upon  the  face  oi  the  mortgage; 
the  amount  due,  including  accrued  interest,  must  be  stated  with  substan- 
tial correctness.  Thus,  where  in  an  application  for  insurance,  the  in- 
sured stated  that  there  were  two  mortgages  amounting  to  "  $2,700,  in 
all.  First  of  $1,150,  and  2nd  mortgage  $1,550,"  and  it  appeared 
that,  in  addition  to  the  amount  appearing  to  be  due  upon  the  first 
mortgage,  there  was  also  due,  the  sum  of  $300,  accrued  interest,  mak- 
ing the  whole  amount  due  thereon  $1,450,  and  the  actual  amount  of 
incumbrances  upon  the  property  $3,000,  instead  of  $2,700,  as  stated, 
the  variance  was  held  material  and  the  policy  void.  Dewet,  J.,  re- 
marking: "  We  do  not  suppose  entire  precision  is  requisite  in  such  a 
statement,  or  that  the  omission  to  state  a  small  amount  of  accumulated 
interest  would  avoid  the  policy.  But  this  was  not  such  a  case.  The 
interest  having  accumulated  to  the  amount  of  $300,  became  a  substan- 
tial part  of  the  incumbrance,  and  it  is  difficult  to  see  why,  to  that  extent 
this  statement,  as  to  existing  incumbrances  on  the  property,  was  not 
false.'" 

Insurer  may  rely  on  statements  of  insured.    Not  bound  to  make  inquiries  of  others. 

Sec.  159.  The  insurer  has  a  right  to  rely  upon  the  statements  of  the 
assured,  and  is  not  bound  to  make  any  inquiry  beyond  that  made  of  the 
assured  himself.  He  need  not  inquire  whether  the  interest  upon  the 
mortgage  debt  is  payable  yearly  or  otherwise,  or  whether  it  has  been 
paid  at  all.  The  assured  must  at  his  peril  state  with  substantial  accuracy 
the  amount  due  upon  the  mortgage,  including  interest.'     If  the  insurance 


mentioned."  It  was  held  that  the  application  constituted.a  warranty  that  no  other 
building  than  those  named  existed  within  ten  rods,  and  that,  whether  it  increased 
the  risk,  or  was  material  thereto  or  not,  was  not  open  to  inquiry.  It  was  for  the 
iTumrers  to  determine  whether  a  building  within  that  distance  constituted  an  expos- 
ure. Chaffee  v.  Cattaraugus  County  Mut.  Ins.  Co.,  18  N.  Y.  376 ;  Broirni  v.  Cat- 
taraugus County  Mut.  Ins.  Co.,  id.  385. 

•SA  Jm  -^TJJf'^  ^'   ^^"P^'  11  Cush.,  there  were  two  mortgages,  amounting  to 

54,700.     The  apphcant  stated  the  incumbrances  to  be  "  about  14,000."  The  court 

'  held  that  this  was  a  material  misstatement  and  not  excused  bv  the  aualifvins' 

word.     Hayward  v.  Ins.  Co.,  ante.  i         J    e 

'Jacobs  v.  EagU,  etc.,  Ins.  Co.,  11  Cush.  (Mass.)  132. 

'Murphy  v.  People's,  etc.,  Ins.  Co.,  7  Allen  (Mass.)  239. 
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is  in  favor  of  a  mortgagee,  and  he  holds  prior  mortgages  upon  the 
property  and  omits  to  state  the  fact  in  answer  to  an  inquiry  in  refer- 
ence to  incumbrances  in  the  application,  the  policy  is  void.  Indeed 
it  would  seem  that  under  any  circumstances,  a  mortgagee  who  should 
procure  insurance  upon  premises  to  secure  his  interest  therein  under 
a  particular  mortgage,  without  disclosing  the  fact  that  he  held  other 
mortgages  upon  the  same  premises,  whether  prior  or  subsequent, 
would  be  a  fraululent  concealment.'  The  insurer  cannot  show  in 
excuse  of  his  statement,  that  it  occurred  by  mistake,"  was  uninten- 
tonal '  or  even  that  he  did  not  know  the  contents  of  the  application 
or  the  provisions  of  the  policy,  as  he  could  neither  read  or  write,'  nor, 
if  the  policy  provides  that  the  company  will  not  be  bound  by  a  state- 
ment made  to  an  agent,  can  he  show  that  he  stated  the  amount  of  the 
incumbrance  to  the  agent,  who  omitted  to  state  it  in  the  application.' 
But,  in  the  absence  of  such  notice  of  a  limitation  of  the  agent's  autho- 
rity notice  to,  or  the  knowledge  of  the  agent  of  an  incumbrance  will  be 
notice  to,  or  the  knowledge  of  the  company."  In  such  cases  it  is  the 
duty  of  the  agent  to  report  the  fact  to  the  company,  and  his  neglect 
to  do  so,  will  not  defeat  the  right  of  the  insured  to  recover  upon  the 
policy.' 

So  where  the  company's  agent  fills  up  the  application,  and  without 
making  any  inquiry  of  the  insured,  or  reading  or  explaining  to  him 
the  requirements  of  the  company  in  that  respect,  it  has  been  held, 
very  properly,  that  the  company  must  be  treated  as  having  waived  any 
right  to  have  a  correct  disclosure  of  the  amount  of  incumbrance  upon 
the  property.' 

By  incumbrance  is  meant  any  valid  lien  upon  the  property,  created  by 
the  act  of  the  insured,  or  of  others  preceding  him  in  title,  or  by  operation  of 
law,  which  substantially  lessens  the  value  of  the  interest  of  the  assured 
therein,  and  this  applies  to  mortgages,"  mechanics'  liens,"  judgments 

^ Smith  V.  Colwnbia  Iris.  Co.,  17  Penn.  St.  253. 

*  Cooper  V.  FarTner's  Ins.  Co.,  50  Penn.  St.  299. 

*  Lochner  v.  So^ne  Mut.  Iiie.  Co.,  17  Mo.  247. 

*  Fuller  V.  Madison  Ins.  Co.,  36  Wis.  599. 

*  Lochner  v.  Home  Mut.  F.  Itvs.  Co.,  ante;  BiMack-v.  Qermania  Ins.  Co.,  62 
N.  Y.  613. 

'Masters  v.  Madison  Ins.  Co.,  11  Bai-b.  (N.  T.)  624;  Owen  v.  Farmer's  Ins. 
Co.,  57  Barb.  (N.  Y.)  518. 

^Ins.  Co.  of  N.  America  v.  McDowell,  50  111.  120. 

'Cfeih  V.  International  In^.  Co.,  ante. 

'Van  Buren  v.  St.  Joseph,  etc.,  Ins.  Co.,  28  Mich.  398;  Hutching  v.  Cleave- 
land,  etc.,  Ins.  Co.,  11  Ohio  St.  477. 

"  CwmherUnd,  etc.,  Ins.  Co.  v.  Mitchell,  48  Penn.  St.  374 
20 
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in  States  where  they  operate  as  a  lien,'  attachments  upon  writs 
or  levies  under  execution,  or  any  contract,  or  legal  proceeding  that 
operates  as  a  valid  lien  upon  the  properly,  and  lessens  the  value  of  the 
interest  of  the  assured  therein  j'  provided,  however,  that  in  all  cases  the  lien 
must  he  legal  and  valid,  and  there  must,  in  fact,  he  something  due  thereon. 
The  mere  fact  that  a  mxyrtgage  appears  of  record,  is  not  enough  ;  it  must 
also  appear  that  it  represents  some  indehtedness,  either  on  the  part^  of  the 
assured  or  the  person  who  executed  the  same.'  If  it  was  given  to  secure 
a  surety  upon  a  note  or  other  obligation,  in  order  to  make  it  an  incum- 
brance, it  is  not  enough  to  show  that  the  note  or  obligation  is  still  out- 
standing ;  it  must  be  shown  that  the  mortgagee  has  paid  the  debt  or 
perfected  his  right  to  enforce  the  mortgage,*  and  so  in  the  case  of  a 
mechanic's  lien,  an  attachment  or  other  process,  it  must  appear  as  a 
fact  that  an  indehtedness  exists,  and  that  it  exists  as  a  valid  claim,  upon  the 
property,  whereby  the  value  of  the  interest  of  the  assured  therein  is  mate- 
rially lessened.''  An  unrecorded  mortgage  is  an  incumbrance,  because 
it  can  be  enforced  as  against  the  assured  whether  recorded  or  not.' 
So  a  mortgage  executed  before  the  assured  acquired  title  to  the  prop- 
erty, is  an  incumbrance,  because,  upon  the  vesting  of  the  title  in  the 
assured,  the  mortgage  attaches.' 

Statements  made  in  application  not  called  for  by  questions,  not  warranties. 

Sec.  160.  Although  the  policy  refers  to  and  makes  the  application  a 
part  thereof,  yet  only  statements  made  strictly  in  answer  to  the  inqui- 
ries contained  therein  can  be  regarded  as  warranties.  All  other  mat- 
ters stated  therein,  not  called  for  hy  the  questions,  or  the  policy,  are  merely 
representations,  and  need  only  he  suhstantially  true  ;'  and  this  is  the  case 
also,  where  the  policy  only  refers  to  the  application  for  special  pur- 
poses, as  in  reference  to  the  description  or  value  of  the  premises.  In 
snch  case  only  the  answers  relating  to  those  matters  are  adopted  as  a 


^Bowman  v.  Pranklin  F.  Ins.  Co.,  40  Md.  620. 

^ Bowman  V.  Franklin  Ins.  Co.,  ante;  Brovm  v.  Com.  Mut.  Ins.  Co.,  41  Penn. 

St.  187. 

'Bawkes  v.  Bodge  Co.  Ins.  Co.,  11  Wis.  188. 

*  Viall  v.  Genesee  Mut.  Ins.  Co.,  19  Barb.  (N.  Y.)  440. 

'Hawkes  v.  Bodge  Co.  Ins.  Co.,  11  "Wis.  188 ;  Brovm  v.  Com.  Itis.  Co.,  41  Penn. 

St.  187. 

'Sutehin^  v.  Cleaveland,  etc.,  Ins.  Co.,  ante. 

^Packard  v.  AgaVMm  F.  Ins.  Co.,  2  Gray  (Mass.)  334. 

°  Hartford  Protection  Ins.  Co.  v.  Harmer.  2  Ohio  St.  452 ;  3  Bennett's  P.  I.  C.  643. 
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part  of  the  contract,  and  all  other  matters  in  the  application  are  merely 
representations.' 


'Ill  Hartford  Protection  Ins.  Co.  \.  Hariner,  ante,  it  appeared  that  one  of  the 
policies  was  issued  upon  a  written  application,  drawn  up  by  the  agent  of  the  com- 
pany and  signed  by  the  defendant  in  error,  by  his  agent,  Wilson  James.  We 
make  no  question  that  it  was  the  paper  of  the  defendant,  and  that  he  is  legally 
responsible  for  its  contents.  This  paper  is  headed  "  Survey."  ("  To  be  signed  by 
the  applicant.")  The  balance  of  it  consists  of  questions  and  answers,  thirteen  in 
number,  most  of  them  having  I'elation  to  the  character  of  the  structures,  materi- 
als of  which  they  are  composed,  distance  from  other  buildings,  etc.  The  8th  and 
13th  are  as  follows  :  "Ashes.  How  are  they  disposed  of  ?"  Answer:  "Thrown 
out."  "  What  incumbrance,  if  any,  is  now  on  said  property  ?  "  Answer:  "None; 
attachment  on  goods  i-eleased  by  bond."  In  relation  to  the  ashes,  the  evidence 
tended  to  pi-ove,  that  for  some  time  before  the  policy  was  underwritten  some  of 
the  ashes  had  been  taken  by  the  family  of  the  defendant's  clerk,  who  occupied 
the  store  building,  and  placed  in  a  box  in  the  kitchen,  for  the  purpose  of  breaking 
water  to  wash  with  ;  and  what  was  not  wanted  for  this  purpose  was  thrown  out. 
That  the  uniform  practice  had  been,  to  wet  them  thoroughly  when  they  were 
place<i  into  the  box  for  this  purpose,  until  the  evening  before  the  fire,  to  which 
allusion  has  been  made,  when  some  were  put  in  it  by  his  wife,  who  forgot  to  wet 
them ;  and  in  the  night  the  box  was  found  to  be  on  fire,  and  some  part  of  the  wood- 
work of  the  room  adjacent  to  it.  As  to  incumbrances,  it  was  proved  that  the 
goods,  and  lots  upon  which  the  buildings  were  situated,  had  been  taken  by  a  writ 
of  attachment,  at  the  suit  of  a  creditor,  the  agent  of  the  company  acting  as  one 
of  the  attorneys,  which  was  pending  at  the  time  the  policy  was  underwritten  ;  the 
goods  having  been  pi-eviously  released  by  bond,  but  the  lien  still  remaining  upon 
the  lots.  The  agent  testified  "  that  he  knew  of  the  existence  of  the  said  proceed- 
ing in  attachment,  at  the  time  said  survey  was  made  out,  and  made  the  entry, 
attachment  on  goods  released  by  bond,  from  his  own  knowledge  ;  that,  at  the 
time,  he  did  not  think  of  the  fact  that  the  attachment  on  the  lots  was  still  existing, 
and  not  released,  or  he  would  have  entered  it,  or  have  communicated  the  fact  to 
James,  and  with  his  consent  have  entered  it."  Following  a  general  reference  to 
the  property  insured,  on  the  face  of  the  policy  the  following  language  is  used  : 
"For  a  more  particular  description  of  said  premises,  see  survey  No.  74,  furnished 
by  the  insured,  which  is  hereby  made  a  part  of  this  policy."  It  is  also  declared 
"that  this  policy  is  made  and  accepted  in  refei-ence  to  the  conditions  hereto 
annexed,  which  are  to  be  used  and  resorted  to  in  order  to  explain  the  rights  and 
obligations  of  the  parties  hereto,  in  all  cases  not  herein  specially  provided  for." 
The  1st,  4th,  and  17th  conditions  are  as  follows  :  1st  Condition.  "  Applications  for 
insurance  should  be  in  writing,  and  specify  the  construction  and  materials  of  the 
building  to  be  insured,  or  containing  the  property  to  be  insured  ;  by  whom  occu- 
pied ;  whether  as  a  private  dweUing,  or  how  otherwise  ;  its  situation  with  respect 
to  contiguous  dwellings,  and  their  construction  and  materials ;  and  whether  any 
manufactory  is  carried  on  within  or  about  it ;  and  in  relation  to  the  insurance  on 
goods,"  etc.  4th  Condition.  "  A  false  description,  by  the  assured,  of  a  buildmg,  or 
of  its  contents  *  *  shall  render  absolutely  void  a  policy  issued  upon  such 
description.  But  the  office  will  be  responsible  for  surveys  and  valuations  made 
by  its  agents."  17th  Condition.  "  When  a  policy  is  made  and  issued  upon  a  sur- 
vey and  description  of  certain  property,  such  survey  and  description  shall  be 
taken  and  deemed  to  be  a  part  and  portion  of  such  poUcy,  and  warranty  on  the 
part  of  the  assured."  Upon  this  state  of  the  facts,  counsel  for  the  plaintiff  in 
eiTOr  contended  that  the  8th  and  13th  questions  and  answers  constituted  a  part  of 
the  contract  between  the  parties,  and  warranty  on  the  part  of  the  assured.  That 
the  answers  were  not  true,  and  therefore  the  policy  had  never  attached,  and  was 
void  But  the  court  instructed  the  jury,  in  substance,  that  only  so  much  ot  the 
written  application  a.?  related  to  the  situation  and  descnptwn  of  the  property 
imnred,  was,  by  the  policy,  made  a  warranty ;  and  that  the  answers  to  the  ques- 
tions referred  to  were  to  be  treated  iis  representations  which  the  parties  had  made 
material,  and  therefore  their  mateiiality  was  not  a  question  f or  the  j  nry .  1  hat  if 
the  reDresentation  as  to  the  ashes  was  substantmlly  untrue  ;  if  the  habit  was  to 
deposit  the  ashes  in  the  building  insured,  the  poUcy  was  void,  whether  the  repre- 
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Thus  where  the  insured  oniits  to  answer  the  inquiry  in  reference 
to  incumbrances,  and  a  policy  is  issued  without  objection,  the  com- 
pany is  treated  as  waiving  any  information  upon  the  subject  and 
cannot  afterwards  set  up  the  omission  of  the  insured  as  a  fraudulent 
concealment  of  a  material  fact.'  Thus,  where  the  insured,  in  answer 
to  an  inquiry  in  the  application,  wrote  :  "  Incumbered  to  the  amount 

of  $ ,"  it  was  held  that  the  insurer,  by  issuing  a  policy  without 

requiring  a  specific  answer  to  the  inquiry,  waived  the  benefit  of  any 
condition  in  the  policy  avoiding  it  for  any  concealment  or  misrepresen- 
tation in  that  respect,  and  were  thereby  estopped  from  setting  up  such 
omission  in  avoidance  of  its  liability,  under  the  policy." 

Equivocal  or  doubtful  answers. 

Sec.  161.  "While  the  assured  is  bound  to  disclose  all  material  matters 
relating  to  the  risk,  whether  usual  or  extraordinary,  if  inquiries  are 
put  to  him  relative  thereto,  yet,  if  he  leaves  any  question  unanswered, 
or  if  his  answer  is  equivocal,  and  it  is  evident  that  it  does  not  fully 
meet  the  inquiry,  and  the  insurer  issues  a  policy  without  requiring  a 
definite  answer  in  reference  to  the  matter,  he  is  treated  as  having 
waived  more  definite  information,  and  cannot  afterwards  set  up  the 
failure  of  the  assured  to  give  a  full  answer  to  the  inquiry,  to  defeat  the 
policy.  If  he  was  not  satisfied  to  take  the  risk  without  full  replies  to 
his  inquiries,  he  should  have  sought  further  information  before  the  con- 
tract was  completed,  and  cannot  afterwards  repudiate  his  liability 


sentation  vas  made  intentionally  or  by  mistake,  and  whether  the  applicant  knew 
what  was  done  with  the  ashes  or  not ;  biit  if  the  ashes  were  generally  arvd  usually 
thrown  out,  and  only  deposited  in  the  building  occasionally,  or  for  special  or  extra- 
ordinary pwposes,  or  ac'AdentaZly,  it  would  raoi  avoid  the  policy.  That  the  attach- 
ment proceeding  showed  an  incumbrance  on  the  building  insured ;  but  that,  if 
the  agent  of  the  company  knew,  at  the  time  he  issued  the  policy,  of  the  existence,  of 
this  incumbrance,  the  policy  was  not  void  on  that  account,  because  he  was  not  mu- 
led by  it ;  and  this  ruling  was  freely  sustained  upon  appeal.  In  Owens  v.  Hol- 
land Purchase  Ins.  Co.,  56  N.  Y.  565,  an  action  was  brought  upon  a  policy.  The 
application  contained  a  valuation  of  the  lands  and  buildings,  which  was  excessive, 
and  concluded  as  follows :  "The  applicant  hereby  covenants  and  agrees  that  the 
foregoing  valuation,  description  and  survey  are  true  and  coiTect,  and  they  are 
submitted  as  his  waiTanty  and  the  basis  of  the  desired  insurance."  The  only 
reference  in  the  policy  to  the  application  was  a  statement  that  the  insurance  was 
"  on  the  following  property,  as  described  in  application."  It  was  held  that  this 
only  adopted  that  portion  of  the  application  describing  the  property,  and  that 
there  was  no  warranty  as  to  value.  In  an  application  for  insurance,  no  part  can 
be  regarded  as  a  warranty,  unless  made  so  by  the  "contract  of  insurance.  The 
parts  not  adopted  and  made  the  basis  of  the  contract,  so  as  to  constitute  wari-an- 
ties,  are  to  be  treated  as  representations  not  prejudicing  the  rights  of  the  insured, 
unless  they  are  material  to  the  risk,  are  untrue,  and  were  not  made  in  good  faith. 

^Gfeib  v.  International  Ins.  Co.,  1  Dill  (C.  C.  U.  S.)  443. 

''  Bursche  v.  St.  Louis,  etc.,  Ins.  Co.,  31  Mo.  555. 
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be(!ause  full  answers  were  not  given.     By  entering  into  the  contract, 
under  such  circumstances,  he  waives  further  infoi-mation.^ 

"  A  fair  and  reasonable  construction  of  the  contract "  said  McIlvainb. 
J.,'  "  would  require  notice  of  prior  insurance  to  be  given  at  the  time  of 
making  the  application.  *  *  The  object  of  the  notice  is  to  enable  the 
insaren-  to  act  prudently  and  intelligently  in  relation  to  the  risk  ;  yet,  not- 
withstanding the  reference  to  the  condition  in  the  printed  policy,  it 
was  competent  for  tlie  insurer  to  waive  the  condition,  and  we  think  it  was 
waived  in  so  far  as  it  related  to  the  notice  of  prior  insurance.  The  risk 
was  taken  upon  an  application  that  formed  a  part  of  the  policy.  The 
interrogatory  in  the  application  for  insurance,  in  relation  to  prior 
insurance,  was  not  answered.  The  acceptance  of  the  risk  upon  su^h  an 
application  is  a  waivei-  of  any  notice  which  a  truthful  answer  to  the  inter- 
rogatory would  have  disclosed."  '  The  rule  may  be  said  to  be  that,  in  all 
cases  where  the  answer  of  the  assured  professes  to  be,  and  prima  facie  is,  a 
full  and  complete  answer  to  the  inquiry,  if  anything  material  to  the  risk 
is  omitted  which  the  inquiry  called  for,  it  is  fatal  to  the  policy,  whether  omit- 
ted through  the  fraud  or  mistake  of  the  assured  ;  but  if  it  is  not  prima 
facie  a  camplete  answer  to  the  inquiry,  and  upon  its  face  puts  the  insurer 
upon  further  inquiry,  and  fie  issues  a  policy  without  eliciting  or  seeking  to 
elicit  further  information  in  reference  thereto,  he  waives  a  fuller  answer; 
and  cayinot  avoid  liability  upon  the  ground  that  the  assured  has  concealed 
material  facts.     He  assents  to  take  the  risk  with  imperfect  knowledge 


'In  Dohnw.  Farmers'  etc.,  Ins.  Co.,  5  Lans.  (N.  T.)  275,  the  policy  requii-ed 
the  assui'ed  to  state  the  nature  of  his  title,  and  whether  there  were  incum- 
brances. He  made  no  reply  to  the  question.  Held,  a  reply  was  waived  by  the 
issue  of  a  policy.  In  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345  ;  15  Am.  Rep., 
there  was  an  inquiry  relating  to  prior  insurance,  which  was  not  answered.  It  was 
held  a  waiver  of  any  information  upon  that  point,  612.  In  Soth  v.  City  Fire  Ins. 
Co.,  6  McLean  (U.  S.)  324,  the  assured  failed  to  answer  an  inquiry  calling  for 
information  as  to  the  materials  of  which  the  building  was  composed,  and  it  was 
held  that  information  on  that  point  was  waived,  and  could  not  be  set  up  as  a 
fraudulent  concealment.  In  Haley  v.  Dorchester  Ins.  Co.,  12  Gray  (Mass.)  545,  the 
assured  was  asked  to  state  "who  occupies  the  building?  "  In  Dodge  Co.  Mut. 
Ins.  Co.,  12  "Wis.  337,  the  application  called  for  statement  of  the  way  the  barn 
was  occupied.  In  Liberty  Hall  Assn.  v.  Housatonic,  etc.,  Ins.  Co.,  7  Gi-ay  (Mass.) 
261,  the  question  "  how  many  tenants  t "  and  in  all  these  cases  the  questions  not 
bf  ing  answered,  it  was  held  that  issuing  the  policy  on  defective  application  was  a 
waiver  of  defects. 

'  Dayton  Ins.  Co.  v.  Kelly,  ante. 

'Hall  V.  People's  I'm.  Co.,  6  Gray  (Mass.)  185  ;  21  Ohio  St.  176 ;  LibeHy  Hall 
As.iociati(m  v.  Housatonic  Ins.  Co.,  7  Gray  (Mass.)  261  ;  NichoU  v.  Fayette  Mut. 
Fire  Ins.  Co.,  1  Allen  (Mass.)  63  ;  Allen  v.  Charlestown  Ins.  Co.,  5  Gray  (Mass.) 
384 ;  Halsy  v.  Dorchester  Mut.  Fire  Ins.  Co.,  12  id.  545 ;  Dodge  Co.  Mut.  Ins. 
Co.  V.  Sogers,  12  Wis.  337. 
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thereof,  and  he  thereby  assumes  all  the  consequences  incident  to  his 
negligence. in  that  respect.' 

Policy  issued  without  representations  or  application. 

Sec.  162.  When  a  policy  is  issued  upon  a  verbal  application,  without 
any  representations  in  reference  thereto,  all  information  relative  to  the 
risk,  except  such  as  is  unusual  and  extraordinary,  is  waived,  and  the 
policy  is  valid,  even  though  it  contain  a  clause  or  stipulation  that 
"  the  insured  covenants  that  the  representations  given  in  the  applica- 
tion for  this  insurance  contain  a  just,  full  and  true  exposition  of  all 
facts  and  circumstances  in  respect  to  the  condition,  situation,  value 
and  risk  of  the  property  insured,'"  and,  although  the  policy  professes 
to  be  made  upon  the  faith  or  representations  made  by  the  insured, 
yet,  it  is  valid,  even  though  no  representations  whatever  were  made 
in  reference  to  the  risk,  and  the  Jack  thereof  is  not  a  matter  of  defense. 
The  insurer  cannot  charge  the  assured  with  laches,  induced  by  its  own 
conduct.' 

Thus,  where  in  an  application  for  insurance  on  goods,  the  assured 
stated,  in  answers  to  questions,  that  the  building  in  which  they  were, 
was  occupied  by  one  tenant ;  the  condition  of  the  policy  required  a 
description  of  the  building  the  goods  were  in,  but  none  of  its  occu- 
pancy, which  was  specially  required  when  insurance  was  desired  on  a 
building,  it  was  held,  that  the  assured  was  not  obliged  to  state  the 
occupancy ;  that  his  statement  of  it  did  not  amount  to  a  warranty,  but 
only  to  a  representation,  the  falsity  of  which  was  immaterial  if  the 
loss  was  not  occasioned  by  the  nature  of  the  occupancy.* 

When  matters  in  application  are  not  warranties. 

Sec.  163.  "When  an  application  is  imported  into  the  policy,  it  is  to 
be  construed  in  connection  therewith,  and  in  the  absence  of  anything 
in  the  contract  excusing  strict  compliance,  cUl  the  statements  therein, 
however  immaterial,  are  warranties ;  but  even  though  the  policy 
expressly  states  that  such  statements  are  to  be  treated  as  warranties, 
yet,  if  the  application  contains  explanations  or  declarations  inserted 

^ Harmer  v.  Protection  Ins.  Co.,  ante;  Holy  v.  Dcrrchester  Ins.  Co.,  12  Gray 
(Mass.)  545 ;  Com.  v.  Hide  &  Leather  Ins.  Co.,  112  Mass.  136 ;  Dayton  v.  Ins.  Co., 
24  Ohio  St.  345 ;  Bodge  Co.,  etc.,  Ins.  Co.  v.  Mogers,  12  Wis.  337. 

'Com.  v.  Hide  aiid  Leather  Ins.  Co.,  112  Mass.  136. 

'Cam.  V.  Hide  and  Leather  Ins.  Co.,  ante;  Bahringer  v.  Empire  Mut.  Life  Ins. 
Co.,  2  T.  &  C.  (N.  Y.)  610. 

'Hovxird,  etc.,  Ins.  Co.  v.  McCnrmick,  24  111.  554  ;  Hartford  Protection  Ins.  Co., 
V.  Harmsr,  2  Ohio  St.  452 ;  Bemham  v.  lAfe  Ins.  Co.,  16  Jur.  691. 
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therein  by  the  insurer,  which  qualify  the  effect  of  such  statements,  or 
indicate  that  a  warranty  in  the  strict  legal  sense  was  not  intended,  such 
explanations  or  qualifications  in  the  application  will  control.  Thus, 
in  a  New  York  case,'  in  an  application  and  policy,  the  statements  of 
the  insured  were  declared  to  be  warranties  aud  the  basis  of  the  con- 
tract ;  but,  in  the  printed  form  of  application  furnished  by  the  com- 
pany under  the  head  of  "explanation,"  it  was  stated,  in  substance, 
that  all  that  was  required  was  good  faith,  that  the  assurance  could 
be  jeopardized  only  by  dishonesty  or  inexcusable  carelessness ;  and 
that,  if  the  application  was  made  in  good  faith  and  the  conditions  ful- 
filled, premiums  paid,  etc.,  the  assured  might  Confidently  rely  upon 
the  payment  of  the  assurance  ;  and  to  the  policy  was  annexed  a  notice 
to  the  holder  that  the  payment  would  be  contested  only  in  case  of 
fraud.  In  an  action  upon  the  policy,  it  was  held  that  the  warranty 
was  simply  that  the  statements  were  made  in  good  faith,  and  in  order 
to  sustain  a  defense  based  thereon  it  was  necessary  to  show  not  only 
that  the  statements  were  untrue,  but  that  they  were  known  to  be  so, 
and  were  made  with  a  fraudulent  intent. 

"  This  document,"  said  Rapallo,  J.,  "which  the  applicant  is  required 
to  sign,  concludes  with  a  declaration  that  his  answers  to  the  questions 
and  the  written  statements  in  the  preceding  statement,  declaration  or 
warranty,  together  with  the  statement  made  to  the  examining  physi- 
cians and  signed,  are  warranties  correct  and  true,  and  that  there  is  not 
concealed,  withheld  or  unmentioned  therein  any  circumstance  in  rela- 
tion to  the  past  or  present  state  of  the  health,  habits  of  life,  condition 
or  intentions  of  the  applicant,  nor  any  fact  concerning  his  relatives  or 
ancestry  with  which  the  company  ought  to  be  made  acquainted  (with- 
out specifying  what  is  the  nature  of  such  last  mentioned  facts) ;  also 
that  the  statements,  etc.,  shall  be  the  basis  and  form  part  of  the  con- 
tract or  policy,  and  if  not  in  all  respects  true  and  correct,  the  policy 
shall  be  void.  This  application  was  signed  by  Fitch,  the  questions 
being  wholly  or  in  part  answered  by  means  of  the  stipulated  hierogly- 
phics, and  a  policy  was  thereupon  issued  on  his  life  in  favor  of  the 
plaintiff  as  assured  for  $3,000.  This  policy  contains  a  declaration  on 
the  part  of  the  company  that  it  is  issued  in  entire  unconditional  honest  good 
faith  and  with  the  just -intent  of  scrupulously  fulfilling  all  the  conditions 
and  engagements  of  the  contract  with  absolute  certainty,  and  then  pro- 
ceeds to  state  that  fraud  or  intentional  misrepresentation  violates  the 

*  Fitch  V.  American,  etc.,  Life  Ins.  Co.,  59  N.  T.  557. 
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policy,  and  that  the  statements  and  declarations  made  in  the  applica- 
tion are  warranties  and  in  all  respects  true,  and  do  not  suppress  or  omit 
any  fact  relative  to  the  insured  affecting  the  interest  of  the  company,  or 
which,  whether  material  or  not,  would  tend  to  influence  the  company 
in  taking  the  risk.  To  this  policy  is  annexed  a  notice  to  the  policy- 
holders of  the  conditions  of  the  insurance,  one  of  which  is  that  proofs 
of  the  loss  may  be  presented  at  any  time,  but  that  as  the  payment  will 
be  contested  only  in  case  of  fraud,  it  is  agreed  and  provided  in  order  that 
the  facts  may  be  fresh  and  attainable,  that  no  action  on  the  policy 
shall  be  sustainable  unless  commenced  within  twelve  months  after  the 
decease  of  the  insured.  It  seems  to  us,  looking  at  all  these  papers 
together  and  considering  the  character  of  the  minute  inquiries 
made  of  the  applicant,  the  extravagance  of  supposing  as  to  many 
of  them  that  any  one  could  undertake  to  answer  them  categorically 
as  required  and  warrant  the  answers,  or  at  most  do  more  than 
express  an  opinion  concerning  the  subject  of  them;  coupled  with 
the  repeated  professions  of  good  faith  on  the  part  of  the  company 
and  exhortations  to  like  good  faith  on  the  part  of  the  applicant, 
and  the  declarations  that  if  the  application  is  made  in  good  faith 
equal  to  that  professed  by  the  company,  and  the  conditions  fulfilled, 
premiums  paid,  etc.,  the  assured  may  confidently  rely  upon  the 
prompt  payment  of  the  assurance  by  the  company  as  one  of  the  most  cer- 
tain of  human  events;  that  the  assurance  can  be  jeopardized  only  by 
dishonesty  or  inexcusable  carelessness  on  the  part  of  the  applicant ; 
that  the  sole  objeet  is  to  protect  the  honest  from  the  effects  of  misstate- 
ments by  having  everything  so  plain  that  a  misstatement  can  be  made 
by  intention  only  ;  that  fraud  or  intentional  misrepresentation  violates  the 
policy,  and  that  the  payment  will  be  contested  only  in  case  of  fraud;  the 
true  construction  of  the  papers  is  that  the  policy  is  to  be  void  only  in 
case  of  intentional  and  fraudulent  misrepresentation  or  suppression  of 
facts  by  the  applicant,  and  that  although  the  term  warranty  is  used, 
yet  its  legal  effect  is  so  modified  by  the  explanations'  and  declarations 
by  which  it  is  accompanied,  that  it  imports  no  more  than  an  assurance 
that  the  statements  are  made  honestly,  in  good  faith,  and  are  believed 
by  the  applicant  to  be  correct  and  true.  These  explanations  and  dec- 
larations are  so  inconsistent  with  the  legal  effect  of  a  warranty,  in  the 
strict  legal  sense  of  the  term,  that  both  cannot  stand  together ;  and  to 
hold  the  applicant  to  the  strict  rules  applicable  to  warranties,  would  be 
to  entrap  him  into  an  agreement  which  he  never  intended  to  make. 
The  statement  that  payment  of  the  loss  will  be  contested  oniy  in  case 
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of  fraud,  is  one  easily  comprehended  by  every  man  of  ordinary  under- 
standing; and,  together  with  the  other  plain  declarations,  explana- 
tions and  assurances  contained  in  the  papers,  must  have  been  intended, 
and  were  calculated,  to  inspire  confidence  in  applicants  for  insurance 
and  to  induce  them  to  believe  that  an  unintentional  and  honest  mis- 
take or  omission  on  their  part,  in  traveling  through  the  maze  of  com- 
plicated questions  put  to  them,  would  not  be  taken  advantage  of  by 
the  company.  Where  a  warranty  is  understandingly  and  clearly  given 
by  an  insured,  no  matter  how  immatei'ial  the  fact  warranted  may  be,  he 
will  be  held  strictly  to  his  contract.  But  when  thrown  off  his  guard  and 
induced  to  enter  into  such  a  contract  by  declarations  of  the  insurer,  such  as 
appear  in  this  case  to  have  been  contained  in  the  papers  prepared  by  the 
defendant  and  evidencing  the  contract,  the  declaration  in  the  same  papers 
that  the  statements  are  warranties  and  the  bccsis  of  the  contract,  etc.,  must 
be  so  constrvM  if  possible,  as  to  harmonize  with  the  explanations  and  decla- 
rations of  the  insurer ;  and  if  this  is  not  possible  they  should  be  rejected. 
Under  this  view  of  the  contract  it  was  necessary,  in  order  to  sus- 
tain the  defense,  to  show  not  only  that  the  statements  were  untrue, 
but  that  they  were  known  by  the  insured  so  to  be,  and  that  they  and 
the  alleged  omissious  were  made  intentionally  and  with  a  fraudulent 
design ;  and  to  entitle  the  defendant  to  the  nonsuit  asked,  it  was  nec- 
essary that  this  fraud  should  be  so  conclusively  proved  that  there  was 
no  question  for  the  jury." 

Where  the  matter  is  stated  merely  by  way  of  description,  and  is 
not  material  to  the  risk,  it  is  not  to  be  treated  as  importing  a  condi- 
tion or  warranty.  Thus,  where  the  assured  in  the  application  stated 
that  the  building  was  tenanted,  it  was  held  that  the  fact  that  it  was 
casually  vacant,  owing  to  the  difficulty  of  getting  a  tenant,  or  by  a 
bona  flde  intention  to  sell,  would  not  work  a  forfeiture  of  the  policy.' 

AH  statements  in  policy  relating  to  risk  are  warranties. 

Sec.  164.  All  the  conditions  set  forth  in  the  policy  are  warranties, 
and  must  be  strictly  and  literally  complied  with  ;  but  they  will  be  con- 
strued liberally,  and  will  not  be  extended  by  implication  beyond  the 
usual  scope  of  the  language  used.  Thus,  where  the  policy  provided 
that  the  risk  should  not  be  increased  by  the  assured,  it  was  held  that 
this  was  a  protection  against  the  erection  of  a  building  by  him  upon 
his  premises  that  enhanced  the  risk ; "  but  where  the  assured  owns 

'  Schultz  V.  Merchants'  Ins.  Co.,  57  Mo.  331 ;  5  Ben.  P.  I.  C.  562. 
^Murdock  v.  Cltenango,  etc.,  Ins.  Co.,  2  N.  Y.  210. 
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adjoining  premises,  that  are  described  in  his  application  as  "  vacant," 
he  may  build  upon  iuch  lot  without  avoiding  the  policy.  In  such  cases 
the  insurers  are  charged  with  notice,  because  such  is  the  usual  course, 
that  a  vacant  lot  will  be  built  upon  whenever  the  owner  sees  fit  to  do 
so,  and  if  it  would  avoid  the  increase  of  risk  thereby,  it  must  expressly 
stipulate  against  it.'  In  the  case  last  cited,  the  right  to  recover  where 
the  assured  had  built  upon  an  adjoining  lot,  was  made  to  depend  upon 
the  circumstance  that  the  loss  did  not  result  from  such  erection ;  but 
this  distinction  was  repudiated  in  the  former  case,  and  a  right  of 
recovery  held  to  depend  upon  no  such  condition,  but  to  exist  as  an 
absolute  right. 

Where  an  application  states  that  the  premises  are  occupied  by  A., 
this  is  not  a  warranty  that  A.  shall  continue  to  occupy  them,  but  is 
fully  met  if  he  in  fact  occupied  them  when  the  application  was  made, 
although  he  left  them  the  very  next  day ; ''  and  this  is  so,  although  A. 
was  a  very  careful  and  prudent  man,  and  the  tenant  who  succeeds 
him  is  very  careless."  Unless  the  policy  stipulates  against  the  prem- 
ises becoming  unoccupied,  the  policy  is  not  avoided  by  their  non- 
occupancy."  When  the  applicant  undertakes  to  set  forth  the  occu- 
pancy of  a  building,  he  must  state  it  fully.  Thus,  if  he  describes  it 
as  "  his  store,"  and  it  turns  out  that,  in  fact,  his  store  is  in  a  building 
occupied  as  a  tavern,  and  taverns  are  classed  as  hazardous,  his  neglect 
to  state  the  fact  is  such  a  fraudulent  concealment  of  a  material  fact 
as  will  avoid  the  policy,'  and  he  is  also  debarred  from  recovery  for  a 
loss  if  he  uses,  or  permits  the  premises  to  be  used  for  a  purpose  that 
is  more  hazardous  than  that  for  which  it  was  used  when  insured. 
Thus,  where  a  barn  was  insured  as  a  "  tavern  barn,"  and  there  was  a 
condition  against  increase  of  risk,  it  was  held  that  the  use  of  the  barn 
as  a  "  livery  stable  "  was  a  violation  of  the  condition  that  invalidated 
the  policy."  In  all  cases,  it  may  be  said  that,  where  the  policy  pro- 
hibits certain  uses  of  the  property,  or  the  keeping  of  certain  articles, 
there  is  a  prospective  or  promissory  warranty  on  the  part  of  the 
assured  that  the  premises  shall  not  be  devoted  to  such  uses,  or  that 
such  articles  shall  not  be  kept ;  and  its  breach,  whether  by  the  assured 


'  Toutig  V.  Washington  Co.  Mut.  Ins.  Co.,  14  Barb.   (N.  Y.)  545;  Stebbins  v. 
fflobelns.  Co.,  2  B.a.\l(N.Y.)  602.  ^  '       •''"'"'""•■'">''• 

'  O'Neil  V.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122. 

'  Q-ates  V.  Madison  Co.  Ins.  Co.,  5  N.  Y.  469. 

*  O'Neil  V.  Buffalo  Ins.  Co.,  ante. 

'Pmdhomme  v.  Salamander,  etc.,  Ins.  Co.,  27  La.  An.  695. 

'Bobly  V.  Dana,  17  Barb.  (N.  Y.)  111. 
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himself  or  by  his  tenants,  with  or  without  his  consent,  avoids  the 
policy."  So  where  the  assured  represents  that  certain  things  will  be 
done,  or  where  the  policy  states  that  certain  things  are  to  be  done,  as 
that  a  chimney  of  a  certain  character  is  to  be  erected,  or  that  certain 
safeguards  are  to  be  employed,  this  is  a  promissory  warranty  on  the 
part  of  the  assured  that  must  be  performed  within  a  reasonable  time, 
if  no  time  is  fixed."  So  where  the  application  or  the  policy  states  that 
a  "  watch  is  kept  on  the  premises  nights,"  this  is  construed,  in  view 
of  the  purposes  for  which  the  premises  are  employed,  as  a  promissory 
warranty  that  a  suitable  watch  will  be  kept  while  the  premises  are 
devoted  to  such  use;  and  whether  it  has-been  substantially  kept,  or 
rather,  whether  a  watch  suitable,  in  view  of  the  risk,  has  been  kept, 
is  a  question  for  the  jury.'  So  where  the  policy  provides  that  if  the 
premises  are  devoted  to  certain  uses,  or  certain  articles  are  kept  or 
used,  an  additional  premium  must  be  paid ;  as,  if  caraphene  is  used 
for  lights,  the  habitual  use  of  the  premises  for  such  purposes,  or  the 
keeping  or  use  of  such  articles  for  any  purpose,  violates  the  conditions 
of  the  policy  and  invalidates  it.*  But  where  the  policy  merely  pro- 
hibits the  keeping  of  certain  articles  for  sale,  and  then  provides  that 
certain  kinds  of  illuminators  shall  not  be  used,  any  illuminator  except 
those  expressly  prohibited  may  be  used,  although  embraced  in  the  list 
of  hazardous  articles,  unless,  from  the  description  of  the  risk,  a  license 
to  do  those  things,  or  keep  or  use  such  articles,  can  be  implied.' 

'Mead  v.  North  Wextem  Ins.  Co.,  7  N.  T.  530.  As  to  the  assured's  responsi- 
bility for  the  acts  of  tenants,  see  Duncan  v.  Sun  Mut.  Ins.  Co.,  6  Wend.  (N.  Y.) 
488. 

'  Murdoch  v.  Chenango  Ins.  Co.,  ante, 

'  Hovey  v.  Am.  Mut.  Ins.  Co.,  2  Duer  (N.  Y.)  554 ;  Glendale  Woolen  Co.  v.  Pro- 
tection Ins.  Co.,  21  Conn.  19  ;  May  v.  Buckeye  Ins.  Co.,  25  Wis.  V||.    ^A  f 

'Westfall  V.  Hudson  R.  Ins.  Co.,  12  N.  Y.  289 ;  Stelliner  v.  Granite  Ins.  Co.,  5 
Ihier  (N.  Y.)  594. 

»  Wall  V.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383  ;  aff 'd  Ct.  of  Appeals,  17  N.  Y. 
197.  In  Gates  v.  Madison  Co.,  etc.,  Ins.  Co.,  5  N.  Y.  469,  it  was  held  that  where 
a  policy  contains  such  a  condition,  an  habitual,  and  not  a  casual  use  is  referred 
to,  and  that  a  mere  temporai-y  use  for  such  pi'ohibited  purpose.  See  also,  SaJid 
V.  Citizen's  Ins.  Co.,  2  Gray  (Mass.)  221 ;  Shaw  v.  Robberds,  6  Ad.  &  El.  7(5 ; 
Dobson  V.  Sothetni,  1  M.  &  M.  90.  So  where  the  alleged  breach  arose  from  making- 
repairs.  Thus,  a  provision  prohibiting  the  use  of  the  premises  for  the  purpose 
of  eai-rying  on  or  exercising  any  trade,  etc.,  and,  among  others,  "house  building 
or  repairing,"  is  to  be  understood  as  refeii-ing  to  a  use  of  the  premises  for  carry- 
ing on  the  trade  of  buildii.g  or  repairing  houses,  and  is  not  broken  by  making 
repairs  to  the  building  itself.  Grant  v.  Howard  Ins.  Co.,  5  Hill  (N.  Y.)  10.  So 
where  the  conditions  specified  certain  trades  as  hazardous,  and  houses  building 
or  repairing  were  mentioned  as  insurable  only  at  special  rates,  and  oils  and  tur- 
pentine were  classed  among  articles  hazardous.  The  policy,  by  its  terms,  was  to 
become  void  if  the  building  should  be  used  for  any  trade  or  pui-pose  denomi- 
nated hazardous,  or  specified  in  the  special  rates  of  insurance  annexed,  or  for  the 
pui-pose  of  storing  hazardous  ai-ticles.  It  was  held  that  the  insurers  were  liable 
for  a  loss,  although  at  the  time  of  the  loss  the  dwelling  insured  was  repairing 
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A  warranty  is  to  be  construed  in  reference  to  the  subject-matter  to 
which  it  relates,  and  the  knowledge  of  the  insurer  as  to  the  condition  of 
the  property.  Thus,  where  a  policy  upon  a  building  in  the  course  of 
construction,  contained  a  clause  "  water  tanks  to  be  well  supplied  with 
water  at  all  times,"  it  is  complied  with,  if  the  tanks  at  the  commence- 
ment of  the  risk  are  reasonably  advanced  towards  completion,  com- 
pared with  the  then  state  of  the  buildings,  and  their  construction  is 
afterwards  continued  with  reasonable  dispatch  until  the  time  of  the 
lire." 

If  it  be  doubtful  from  the  words  of  a  policy  whether  certain  state- 
ments made  by  the  insured  relative  to  the  subject  of  insurance  are  to 
be  regarded  as  warranties  or  representations,  they  will  be  regarded 
as  representations  merely." 

and  painting,  and  for  that  purpose  oils  and  tui'pentinfe  wei'e  introduced.  Ordi- 
nary repairs  on  a  building-  insured  are  covered  by  such  a  policy,  the  object  of  the 
restraining  clause  being  only  to  prevent  the  habitual  use  of  the  building  for  the 
specified  trade  or  purpose,  and  the  habitual  deposit,  in  store,  of  the  specified 
articles.  O'Neil  v.  Buffalo F.  Itis.  Co.,  3  N.  Y.  122.  The  things  required  to  be 
done,  by  the  conditionsj  are  conditions  precedent,  and  excuses  for  non-perform- 
ance are  not,  in  general,  admissible.  Notice  of  loss  given  thirty-eight  days  after 
the  fire,  is  not  given  "  forthwith,"  within  a  requirement  to  that  effect  in  the  con- 
ditions, and  affords  no  ground  of  recovery.  Inman  v.  Western  P.  Ins.  Co.,  12 
Wend.  (N.Y.)  452;  McEvers  v.  Lawrwice,  Hoffm.  Ch.  (N.  Y.)  172.  So  where 
gunpowder  was  prohibited,  putting  it  in  a  building  for  the  purpose  of  blowing  it 
up  to  stop  the  spread  of  a  fire,  was  held  not  a  storing.  City  F.  Ins.  Co.  v.  Cor- 
lies,  21  Wend.  (N.  Y.)  367 ;  see  also,  Hynds  v.  Schenectady  Im.  Co.,  11  N.  Y.  554. 

'  Cfloucester  Maniif.  Co.  v.  Howard  Fire  Ins.  Co.,  5  Gray  (Mass.)  497. 

'  Thus,  in  Wilson  v.  Conway  Fire  Itis.  Co.,  4  R.  I.  141,  where  the  written  appli- 
cation for  a  policy  contained,  amongst  others,  the  following  questions  and  answers : 
"  Are  the  works  operated  on  account  of  the  proprietors,  oi  are  they  rented  ?  Ans. 
By  the  proprietor.  Are  they  immediately  superintended  by  one, of  the  proprie- 
tors ?  If  not,  by  whom  1  Ans.  Yes ; "  which  answers  were  both  untrue.  It  was 
held  that  evidence  was  inadmissible  to  show  that  these  misstatements  were  under 
the  circumstances  immaterial  to  the  risk  ;  since,  whethei'  they  were  to  be  regarded 
as  warranted  or  not,  they  were,  being  asked  and  answered,  made  by  the  pai-lies 
material  as  representations,  and  so  their  truth  made  a  condition  of  the  policy, 
whether  they  were  in  fact  material  or  not.  In  Wilson  v.  Hampden  Ins.  Co.,  4 
R.  I.  159,  which  was  an  action  for  a  loss  growing  out  of  the  burning  of  the  same 
property  as  the  previous  case,  the  court  held  that  in  construing  the  answei-s  to 
the  interrogatories  in  an  application,  although  the  proper  meaning  of  the  words 
used  is  to  be  first  resoi'ted  to,  yet  the  meaning  attached  by  the  applicant  to  them, 
clearly  ascertainable  from  the  connection  in  which  he  uses  them,  is  to  prevail 
over  their  proper  meaning.  Inaccuracies  in  the  answers  to  such  interrogatories, 
caused  by  the  ambiguity  of  the  interrogatories,  taken  in  their  connection  with 
each  other,  are  to  be  charged  to  the  account  of  the  insui'ers  who  prepared  the 
applications.  Where  the  applicant  for  insurance  on  a  cotton  mill  and  machinery, 
to  previous  questions  had  answered  that  the  buildings  and  machinery,  with  cer- 
tain specified  exceptions,  belonged  to  one  person,  himself,  and  that  certain 
machinery,  not  to  be  insured  in  the  policy,  belonged  to  one  A.  H.,  and  that  "the 
works  "  were  not  operated  by  the  proprietors  but  were  rented,  and  in  reply  to  the 
question,  "Are  they  (the  works)  immediately  superintended  by  one  of  the  pro- 
prietors ?"  answers  "Yes;  "the  answer  is  sufficiently  verified  by  the  fact,  that 
"the  works"  were  superintended  by  the  tenant  A.  H.,  in  common  parlance,  a 
"  xiropiietor,"  as  distinguished  from  his  employees,  and  who  actually  owned  a 
part  of  the  machinery  run  in  the  works,  whether  the  meaning  intended  to  be  con- 
veyed, or  actually  conveyed  by  the  answer,  under  the  circumstances,  be  considered. 
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CHAPTER   IV. 

PROMISSORY   WARRANTIES. 

Sec.  165.  Promissory  warranties,  what  are. 

Sbc.  166.  Effect  of  failui'e  to  keep. 

Sec.  167.  Construction  of. 

Sbc.  168.  Rule  in  Aurora  Fire  Ins.  Co.  v.  Eddy. 

Sbc.  169.  Rule  in  Ripley  v.  .Sltna  Ins.  Co. 

Sbc.  170.  Custom  of  trade— Incidents  of  business. 

Sec.  171.  How  extent  of  warranty  is  determined. 

Sec.  172.  Watchmen. 

Sec.  173.  Water— Substantial  compliance — Excuses,  when. 

Sec.  174.  Force  pump. 

Sec.  175.  Rule  in  Gloucester  Manufacturing  Co.        « 

Sec.  176.  Conditions  precedent. 

Promissory  wairantles,  what  are. 

Sec.  165.  Promissory  warranties,  or  an  agreement  or  assurance  by 
the  insured  that  certain  things  shall  be  done,  must  be  strictly  and  lit- 
erally performed,  or  rather  actually  performed.     It  has  been  held  in 
several  cases,  that  such  warranties  are  met  by  a  substantial  compli- 
ance ;'  but  it  seems  to  be  pretty  well  settled  that  the  compliance  must 
be  strict  and  literal.     Thus,  in  a  New  York  case,"  where  the  applica- 
tion or  survey  was  referred  to  and  made  a  part  of  the  policy,  it  was 
held  that  an  answer  made  by  the  applicant  to  an  inquiry,  "  Is  there  a 
watchman  kept  in  the  building  during  the  night  ?  "  that  "  there  is  a 
watchman  nights,''  was  a  promissory  warranty  on  the  part  of  the 
assured  that  a  watch  should  be  kept  there  every  night  during  the  life  of 
the  policy,  and  that  such  warranty  was  broken  by  a  failure  to  keep  a 
watch  there  from  twelve  o'clock  Saturday  night  until  twelve  o'clock 
Sunday  night,  and  the  policy  thereby  avoided.     And  it  was  held  that 
evidence  of  a  custom  on  the  part  of  similar  establishments  in  the 


^Percival  v.  Maine  Ins.  Co.,  33  Me.  242  ;  Hcroey  v.  Am.  Mut.  I-ns.  Co.,  2  Duer 
(N.  Y.^  554  ;  Parker  v.  Bridgeport  Ins.  Co.,  10  Gray  (Mass.)  202 ;  Crocker  v.  Peo- 
ples' Mut.  Ins.  Co.,  8  Cush.  (Maes.)  79. 

''Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136. 
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vicinity,  not  to  have  a  watchman  during  such  period,  was  not  admis- 
sible to  control  the  warranty.' 

The  parties  make  their  own  contract,  and  the  only  office  of  the  courts 
is  to  construe  and  effectuate  the  contract  made.  It  cannot  add  to,  or 
detract  from  it,  but  must  carry  out  the  evident  purpose  and  intention 
of  the  parties,  clearly  expressed  in  the  contract,  however  great  may 
be  the  hardship  to  either  party,  and  it  is  not  for  the  court  to  say  that 
this  condition  or  that  shall  not  be  enforced,  or  be  regarded  as  opera- 
tive, because  not  material  to  the  risk ;  it  is  enough  that  they  agreed 
upon  it,  however  foolish,  improvident,  or  immaterial."  But  in  order 
to  make  a  representation  a  warranty,  it  must  be  made  so  by  the  terms 
of  the  policy  itself,  or  by  some  direct  reference  therein  to  the  repre- 
sentation, or  to  papers  in  which  it  is  contained,  which  are  adopted  as 
a  part  of  the  policy,''  as  the  survey,*  the  application,'  or  any  other  docu- 
ments referred  to  in  the  policy,  as  the  charter  of  the  company,  by-laws, 
etc.,  and  made  a  part  of  it."  This  must  also  be  regarded  as  subject 
to  the  qualification  that  there  is  nothing  in  the  policy,  or  the  docu- 
ments referred  to,  that  shows  that  the  statements  made  were  to  be 
regarded  rather  as  representations  than  as  warranties.'    Thus,  in  the 

'  First  National  Bank  v.  Ins.  Co.  of  North  Ainerica,  50  N.  Y.  48.  See,  as  to 
effect  of  custom  upon  the  construction  of  conditions,  Citizen's  Ins.  Co.  \.  McLaugh- 
lin, 53  Penn.  St.  485.  In  First  National  Bank  v.  Ins.  Co.,  5  Lans.  (N.  Y.)  203  ; 
aff'd  50  N.  Y.  48,  it  was  held  that,  where  by  a  policy  of  insurance,  the  owner  of  a 
mill  was  required  to  keep  a  watchman  on  the  premises  nights,  the  condition  must 
be  strictly  performed,  and  the  fact  that  the  sheriff  had  levied  upon  the  property  and 
locked  up  the  building,  and  taken  away  the  key,  did  not  excuse  the  omission,  and 
that  the  warranty  was  not  satisfied  by  the  presence  of  the  sheriff,  during  the 
night,  who  did  not  undertake  the  duty  of  watchman,  in  a  shed  two  rods  from  the 
building,  although  he  entered  and  examined  the  mill  twice  during  the  night.  In 
N.  Y.  Belting  Co.  v.  Washington  F.  Ins.  Co.,  10  Bos.  (N.  Y.)  428 ;  Sayles  v.  N. 
TV.  Ins.  Co.,  2  Curtis  (U.  S.)  610 ;  Qloucester  Manuf.  Co.  v.  HovMrd  F.  Ins.  Co., 
5  Gray  (Mass.)  497;  Crocker  \.  Peoples'  F.  Im.  Co.,  8  Cush.  (Mass.)  79;  Leev. 
Howard  Ins.  Co.,  3  Gray  (Mass.)  583  ;  Lawless  y.  Tenn.  F.  Ins.  Co.,  Hunts'  Mei-. 
Mag.  Feb.  7,  1853,  205 ;  GUn  v.  Lewis,  8  Excheq.  607 ;  Aurora  F.  Ins.  Co.  v, 
Fdd'i/,  49  111.  106;  Percival  v.  Maine,  etc.,  Ins.  Co.,  33  Me.  242;  3  Ben.  F.  I.  C. 
314  ;  Hovey  v.  American  Ins.  Co.,  2  Duer  (N.  Y.)  554. 

"  State  Mut.  Fire  Ins.  Co.  v.  Arthur,  30  Penn.  St.  315. 

'Daniels  v.  Hudson  River,  etc.,  Ins.  Co.,  12  Cush.  (Mass.)  416  ;  Wilson  v.  Con- 
way  Fire  Ins.  Co.,  4  R.  I.  141 ;   Wall  v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383. 

*  Jennings  v.  Chenango  Ins.  Co.,  2  Den.  (N.  Y.)  75  ;  Farmers'  Ins.  Co.  v.  Snyder, 
16  Wend.  (N.  Y.)  481 ;  Rivley  v.  .^tna  etc.,  Ins.  Co.,  30  N.  Y.  136. 

'  Garcdon  V.  Hampden,  etc.,  Ins.  Co.,  50  Me.  580;  Draper  w.  Charter  Oak  Ins. 
Co.,  2  Allen  (Mass.)  564;  Ripley  v.  .Mtna,  etc.,  Ins.  Co.,  ante;  Kennedy  v.  St. 
Lavyrence  Co.,  etc.,  Ins.  Co.,  10  Barb.  (N.  Y.)  285;  Tebbetts  v.  Hamilton,  etc., 
Ins.  Co.,  1  Allen  (Mass.)  385;  see  same  case,  3  Allen,  569  ;  Kentucky  Ins.  Co.  v. 
Southard,  8  B.  Mon.  (Ky.)  634;  2  Benn.  F.  I.  C.  765;  Delonguetnare  v.  Trades- 
men's Ins.  Co.,  ante ;  Jefferson  v.  Cotheal,  ante. 

'  Commonwealth  Ins.  Co.  v.  Monninger,  18  Ind.  352  ;  Suneral  v.  Dubuaue,  etc., 
Ins.  Co.,  18  Iowa,  319. 

'  Houghton  v.  Manufacturers',  etc.,  Ins.  Co.,  8  Met.  (Mass.)  114. 


Promissory  Warranties.  319 

case  referred  to  in  the  last  note,  the  application  and  the  answers  made 
thereto  were  termed  representations  in  the  policy,  and  the  court  held 
that,  inasmuch  as  the  contract  undertook  to  fix  the  character  of  the 
application  and  answers  therein  given,  the  character  so  given  thereto 
in  the  policy,  should  be  adopted,  and  the  application  and  answers 
should  be  treated  as  representations  and  not  as  warranties.  But  this 
is,  of  course,  subject  to  the  qualification  that  the  policy  docs  not,  in 
direct  terms,  provide  that  such  representations  are  to  be  treated  as  war- 
ranties, as  in  such  a  case  they  would  be  treated  as  made  warranties 
by  the  agreement  of  the  parties.  In  a  Maine  case,'  a  doctrine  similar 
to  that  held  in  the  Massachusetts  case,  was  adopted.  In  that  case, 
the  applicant  covenanted  in  his  application  that  it  contained  "  a  just, 
full  and  true  exposition  of  all  the  facts  and  circumstances  in  regard  to. 
the  condition,  situation,  value,  and  risk  of  the  property  tc  be  insured, 
so  far  as  the  same  are  known  to  the  applicant,  and  are  material  to  the 
risk,  and  the  policy  declared  the  a'pplication  a  part  of  the  policy,  and 
that  it  is  made  and  accepted  upon  the  representation  of  the  assured  in 
his  application.  The  court  held  that,  from  the  language  used  in  the 
policy,  it  was  doubtful  whether  the  answers  of  the  assured  could  be 
regarded  as  warranties,  but  that  in  any  view,  taken  in  connection 
with  the  application,  they  must  be  treated  as  qualified  by  the  state- 
ment therein,  "  so  far  as  material  to  the  risk,''  and  could  not  be  avail- 
able as  avoiding  the  policy,  unless  they  were,  in  fact,  shown  to  be 
material,  thus  putting  them  upon  the  same  ground  as  mere  represen- 
tations, and  establishing  the  doctrine  that  a  warranty  will  not  be 
raised  when  the  language  used  in  the  contract  itself  leaves  it  doubtful 
whether  the  answers  were  so  intended  or  treated  by  the  parties. 

Failure  to  keep  warranty  avoids  policy. 

Sec.  166.  Where  the  assured,  expressly  or  by  fair  implication,  prom- 
ises to  do  a  specific  act  in  reference  to  the  risk,  a  failure  to  do  it  will 
avoid  the  policy,  and  if  it  relates  to  some  change  in  the  building,  or 
its  use,  and  no  time  is  named  in  which  it  shall  be  done,  he  will  be 
required  to  do  it  in  a  reasonable  time ;  and  as  to  what  is  a  reasonable 
time,  is  a  question  for  the  jury  in  reference  to  the  materiality  of  the 
change,  its  character,  and  the  evident  expectation  of  the  parties  from 
the  circumstances  existing  at  the  time  when  the  application  was  made. 
Thus,  where  the  insured  in  his  application,  which  was  made  a  part  of 
the  policy,  stated  that  there  was  one  stove  in  the  building,  and  that 

^Qurcelony.  Hampden,  etc.,  Ins.  Co. 
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the  pipe  passed  through  the  window,  but  that  a  stove  chimney  would 
be  built  and  the  pipe  pass  into  it  at  the  side  ;  it  was  held  that  this 
amounted  to  a  warranty  that  a  chimney  should  be  built  within  a 
reasonable  time,  a  violation  of  which  would  avoid  the  policy.  And 
where,  after  the  insurance,  no  chimney  was  built,  but  the  stove  was 
removed  to  another  part  of  the  building,  and  the  pipe  passed  through 
a  stone  fixed  in  the  roof,  and  the  secretary  of  the  company  indorsed 
upon  the  policy  "  consent  is  given  that  the  within  policy  remain  good 
notwithstanding  the  stove  has  been  removed ;"  it  was  held  that  this 
did  not  waive  compliance  with  the  terms  of  the  warranty.' 

Warranty  construed  in  reference  to  risk,  and  beneficialljr  to  insured. 

Sec.  167.  No  particular  form  of  words  is  necessary ;  it  is  enough 
if  the  language  is  such,  as  applied  to  the  risk,  to  indicate  that  it  was 
the  intention  of  the  parties  that  a  certain  thing  should  be  done,  or  a 
certain  state  of  things  continue,''  aijd  the  language  must  be  such  as  to 
leave  no  doubt  that  a  continuing  warranty  was  intended.  As  in  case 
of  doubt,  it  will  be  treated  either  as  a  mere  representation  or  a  war- 
ranty in  presenti.'  In  no  case  will  the  courts  extend  the  warranty  beyond 
its  apparent  scope.  Nothing  will  be  implied,  but  the  rigVits  of  the 
parties  will  be  determined  by  the  language  used.  A  warranty  will 
neither  be  extended  or  created  by  construction  ;  it  must  clearly  appear 
either  in  express  terms  or  as  a  necessary  result  from  the  nature  of  the 
contract.*  The  rule  is,  that  representations  in  a  policy  are  construed  to 
be  warranties  when  it  is  apparent  that  they  had  in  themselves,  or  in  the  view 
of  the  parties,  a  tendency  to  induce  the  com/pany  to  enter  into  the  contract 
on  terms  more  advantageous  to  the  insured  than  without  them.'' 

The  contract  must  embrace  everything  relied  upon  by  the  assured, 
and  nothing  can  be  imported  into  it  by  parol.  There  can  be  no  war- 
ranty except  as  to  matters  stated  and  written  or  printed  in  the  contract, 


'  Murdoch  v.  Chenango,  etc.,  Ins.  Co.,  2  N.  T.  210. 

^Stout  V.  City  F.  Ins.  Co.,  12  Iowa,  371;  Jennings  v.  Chenango  Ins.  Co.,  2 
Den.  (N.  T.)  75 ;  Wilson  v.  Conway  Ins  Co.,  4  R.  I.  141  ;  Bomadaih  v.  Hunter, 
5  M.  &  G.  639 ;  Murdoch  v.  Chenango  Ins.  Co.,  2  N.  T.  210 ;  Q-lendale  Woolen  Co. 
V.  Protection  Ins.  Co.,  21  Conn.  19;  Sayles  v.  N.  W.  Ins.  Co.,  2  Curtis  (U.  S.) 
610. 

'  Sheldon  v.  Hartford  F.  Ins.  Co.,  22  Conn.  235 ;  Lindsey  v.  Union  Ins.  Co.,  3 
R.  I.  157 ;  Delonguemare  v.  Tradesman's  Ins.  Co.,  2  Hall  (N.  Y.)  489 ;  Pi-vsbie  v. 
Fayette  Ins.  Co..  27  Penn.  St.  325  ;  Wall  v.  Hovjard  Ins.  Co.,  14  Barb.  (N.  Y.) 
483  ;  Grarcelon  v.  Hampton  F.  Ins.  Co.,  50  Me.  580  ;  Jefferson  Ins.  Co.  v.  CotheaZ, 
7  Wend.  (N.  Y.)  72  ;  Lycoming  Ins.  Co.  v.  Mitchell,  48  Penn.  St.  367. 

*  Jefferson  Ins.  Co.  v.  Cotheal,  ante. 

'IVisbie  v.  Fayette  Ins.  Co.,  ante. 
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but  representations  may  be  either  in  writing  or  by  parol.  If,  however, 
written  representations  are  made,  parol  representations  are  excluded, 
the  writing  is  presumed  to  embrace  all  that  were  made,  or  that  were 
required  by  the  insurer,  but,  if  no  written  application  exists  and  parol 
representations  were  made,  in  reliance  upon  which  the  policy  was 
issued,  they  may  be  proved.' 

Aurora  Fire  Ins.  Co,  v.  Eddy-SmokiDg— Buckets  flUed  with  water-Stoves  used  in  Building. 

Sec.  168.  Wan-anties  are  to  be  construed  accwding  to  the  evident  intent  of 
the  parties  in  view  of  the  language  used,  the  subject-matter  to  which  they  relate, 
and  the  matters  naturally  or  usually  incident  thereto.     Impossible  matters 
are  not  within  their  provisions,  neither  are  unusual  matters,  where  a  fixed 
and  definite  usage  exists,  nor  unlawful  acts,  unless  the  stipulation  is  speciflo 
and  imposes  an  absolute  duty  upon  the  assured,  which  excludes  the  idea 
that  the  warranty  is  limited  in  any  of  these  respects.''     This  rule,  as  well 
as  the  distinction  between  a  warranty  in  presenti  and  a  continuing 
warranty,  as  well  as  the  true  rule  for  construing  warranties,  is  most 
excellently  illustrated  in  an  Illinois  case.'     In  that  case,  there  was  a 
stipulation  in  the  policy  that  the  assured  should  keep  eight  buckets 
filled  with  water  on  the  first  floor  and  four  in  the  basement,  for  use  at 
all  times  in  case  of  fire  ;  also,  that  smoking  was  prohibited  in  or  about 
the  buildings.     There  was  also  a  statement  in  the  application  that  no 
stoves  were  used  to  heat  the  buildings.     The  defendant  claimed  that 
there  was  a  breach  of  these  warranties  on  the  part  of  the  plaintiff. 
The  facts  appear  in  the  opinion  of  Walker,  J.,  which  is  so  valuable 
as  a  guide  to  the  true  interpretation  of  contracts  of  this  class  that  I  give 
the  main  portions  of  it  here.     He  said  :  "There  was  a  stipulation  in 
the  policy  that  the  assured  should  keep  eight  buckets  filled  with  water 
on  the  first  floor  where  the  machinery  was  run,  and  four  in  the  base- 
ment by  the  reservoir,  ready  for  use  in  case  of  fire.     In  considering 
the  case  when  previously  before  us,  we  held  that  a  reasonable  con- 
struction of  this  clause  required  that  while,  from  freezing  or  unavoid- 
able causes,  a  literal  compliance  with  the  warranty  might  have  been 
impossible,  and  could  not  have  been  in  the  contemplatidn  of  the  par- 

'  Boardmuin  v.  N.  H.  Hut.  F.  Ins.  Co.,  20  N.  H.  5.91 ;  Glendale  Woolen  Co.  v. 
Protectitm  Itm.  Co.,  21  Conn.  19  ;  Lycomitig  Iris.  Co.  v.  Mitchell,  48  Penn.  St.  367  ; 
Witherell  v.  Maine  Ins.  Co.,  49  Me.  200 ;  Nicoll  v.  American  Im.  Co.,  5  W.  &  M. 
(U.  S.  C.  C.)  529 ;  Snyder  v.  Farmer's  Ins.  Co.,  13  Wend.  (N.  Y.)  92.  See  Waiii^ 
Wright  v.  Bland,  1  M.  &  "W.  32. 

'  See  vei-y  able  opinion  of  Leabxed,  P.J.,  in  Whitney  v.  Black  River  Ins.  Co., 
9  Hiln  (N.  Y.)  36,  as  to  effect  of  the  character  of  the  risk  upon  the  construction 
of  the  policy. 

'Aurora  F.  Ins.  Co.  v.  Eddy,  50  lU.  106. 
21 
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ties,  still,  it  was  incumbent  on  the  assured  to  show  that  the  required 
number  of  buckets,  in  good  and  serviceable  condition,  were  at  the  places 
designated  in  the  agreement,  ready  for  instant  use.  This  being  the 
requirement,  it  devolved  upon  the  assured  to  prove  that  he  had  com- 
plied therewith.  On  that  question,  there  was  some  contrariety  in  the 
evidence,  which  the  jury  were  required  to  reconcile,  or,  if  unable  to 
do  so,  then  to  give  weight  to  such  as  they  believed  to  be  true.  In 
such  cases,  it  is  the  province  of  the  jury  to  carefully  weigh  the  whole 
of  the  evidence,  and  to  find  according  to  its  weight,  and  the  presump- 
tion is,  that  they  have  done  so,  unless  we  see  from  the  record  that 
they  misunderstood  or  disregarded  the  proof.  The  court  will  not  dis- 
turb their  finding  on  any  question,  unless  it  appears  clearly  to  be 
unsupported.  In  this  case,  while  we  might  have  arrived  at  a  different 
conclusion,  we  are  not  prepared  to  say  that  there  were  not  the  required 
number  of  buckets  in  their  places,  in  good  order  and  ready  for  instant 
use.  The  testimony  on  this  question  introduced  by  appellee  is  more 
positive  and  affirmative  in  its  character  than  that  of  appellants.  The 
witnesses  of  the  latter,  in  the  main,  only  say  they  did  not  see  the 
buckets,  but  fail  to  state  that  they  had  searched  for  the  buckets,  or 
had  their  attention  called  to  the  matter.  It  is  true,  that  two  of  them 
say  they  had,  at  one  time,  occasion  to  use  some  buckets  but  only  found 
six.  This  may  have  been  true,  and  the  proper  number  still  have  been 
in  the  mill.  Dodds,  on  his  examination  in  chief,  seems  to  be  positive 
as  to  the  want  of  buckets,  but  the  value  of  this  testimony  is  greatly 
impaired  by  his  cross-examination,  when  he  was  not  at  all  positive  on 
the  subject.  On  the  other  hand,  appellee's  witnesses  all  examined 
expressly  to  see  if  the  buckets  were  there.  At  most,  it  seems  to  be 
no  more  than  doubtful  whether  the  buckets  were  all  there ;  but  it  is 
by  no  means  clear,  nor  is  there  a  clear  preponderance  of  evidence, 
that  there  was  not  the  requisite  number. 

It  is  next  urged  that  there  was  smoking  allowed  in  the  factory, 
contrary  to  the  stipulation  in  the  policy.  It  was  agreed,  that  smoking 
should  be  strictly  prohibited  in  and  about  the  premises.  Eddy  swears 
he  prohibited  smoking  in  and  about  the  building,  and  this  was  a  lit- 
eral compliance  with  his  part  of  the  agreement  to  prohibit  smoking. 
In  the  case  of  The  Insurance  Co.  of  North  America  v.  McDowell,  50  111. 
121,  it  was  stated,  in  answer  to  a  question  propounded  to  the  assured, 
and  which  became  a  part  of  the  conditions  upon  which  the  policy  was 
issued,  that  smoking  was  not  allowed.  And  it  appears  there  had  been 
smoking  by  some  of  the  employees  about  the  mill,  but  as  soon  as  the 
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attention  of  the  assured  was  called  to  the  fact  that  it  was  contrary  to 
the  terms  of  the  policy,  he  forbid  it,  and  put  up  a  notice  that  it  was 
not  allowed.  It  was  there  held,  that  in  such  a  case  the  assured  only 
undertakes  that  he  himself  will  not  do  the  act,  or  allow  others  to  do  so, 
if  by  reasonable  precaution  he  can  prevent  it.  In  this  case  appellee 
prohibited  smoking,  and  there  is  no  evidence  that  he  had  any  notice 
that  his  orders  had  been  disregarded,  so  as  to  require  him  to  resort  to 
other  and  more  energetic  steps  for  its  prevention.  He  did  not  agree 
that,  if  there  should  be  smoking  in  or  about  the  buildings,  the  policy 
should  be  void.  He,  or  any  man  who  is  at  all  qualified  to  transact  the 
most  ordiuary  business,  would  not  enter  into  such  an  engagement,  as 
strangers  and  others  over  whom  he  had  no  control  were  liable  to  smoke 
about  the  buildings.  Had  the  evidence  shown  that  his  orders  were 
disregarded,  and  that  it  had  come  to  his  knowledge,  then  a  different 
question  would  have  been  presented  for  our  consideration.  But  the 
jury  were,  under  the  evidence  before  them,  warranted  in  finding 
appellee  had  used  reasonable  efforts  to  prevent  smoking  in  or  about 
the  buildings. 

It  is  next  urged  that  there  was  a  violation  of  the  condition,  that 
if  the  title  to  the  property  should  be  transferred  or  changed,  the  policy 
should  be  void.  It  appears  that  when  the  property  was  insured  Eddy 
was  only  the  owner  of  the  equity  of  redemption.  Town  then  holding 
a  mortgage  on  the  premises,  and  loss,  if  any,  was  payable  to  Town,  as 
his  interest  might  show.  Subsequently,  appellee  conveyed  the  prem- 
ises, with  other  property,  to  Brown,  and  he,  at  the  same  time,  and  as 
a  part  of  the  same  transaction,  gave  back  to  appellee  a  defeasance. 
This  arrangement  was  made  to  enable  Eddy  to  take  up  his  mortgage 
to  Town,  which  was  done,  and  to  procure  means  for  other  purposes. 
That  this  conveyance  and  defeasance  only  constituted  a  mortgage,  is 
so  obvious  that  the  citation  of  authorities  to  establish  the  proposition 
is  wholly  unnecessary. 

The  question  is  then  presented  whether  the  execution  of  a  mort- 
gage on  the  premises  was  such  a  change  or  transfer  of  the  property  as 
rendered  the  policy  void.  It  was  but  an  equity  of  redemption  that 
was  insured,  and  this  transaction  still  left  appellee  as  fully  the  owner 
of  the  equity  of  r  demption  as  he  was  at  the  time  the  insurance  was 
effected.  This  was  not,  therefore,  any  change  or  transfer  of  title  in 
appellee,  but  the  only  change  was,  that  a  different  person  held  the 
mortgage,  and  it  was,  perhaps,  for  a  different  amount.  But  appellee's 
title  was  the  same.     But  eveu  if  this  were  not  so,  still,  the  execution 
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of  a  mortgage  on  the  insured  premises  has  been  held,  in  the  case  of 
the  Commercial  Ins.  Co.  v.  Spanknable,  52  111.  53,  not  to  be  a  sale, 
alienation,  conveyance,  transfer,  or  change  of  title,  such  as  is  prohib- 
ited by  a  similar  clause  in  a  policy,  and  that  the  right  to  insist  upon 
such  a  forfeiture  is  stricti  juris ;  that  liberal  intendments  and  enlaigi-d 
constructions  will  not  be  indulged  in  favor  of  such  forfeitures.  They 
must  be  brought  clearly  within  the  forfeiting  clause.  This,  then,  dis- 
poses of  that  question. 

It  is   also   urged   that,  by   erecting   and   putting  into   operation 
machinery  for  the  manufactnre   of  rope  increased  the  hazard   and 
avoided  the  policy.     It  appears  that  at  the  time  the  risk  was  taken 
appellee  notified  the  agent  that  he  intended  to  put  in  rope  machinery, 
and  he  inquired  whether  it  would  affect  the  policy,  and  was  informed 
it  would  not,  as  the  term  flax  factory  was  broad  enough  to  embrace  it, 
and  we  have  no  doubt  he  was  correct  in  his  definition  of  the  term  flax 
factory.     It  is  believed  to  be  quite  common  in  such  establishments  to 
manufacture  rope.     It  is  a  usual  part  of  the  business,  and  for  that 
reason  we  incline  to  the  opinion  that  this  was  no  breach  of  the  condi- 
tion.    But  if  it  was,  still  the  agent  of  the  company  assured  appellee 
that  it  would  not  be,  and  shall  appellee  be  misled  when  he  is  procuring 
a  policy,  and  induced  to  take  one  that  he  intends,  and  the  agent  of 
the  company  assures  him  is  broad  enough  tu  cover  rope  works,  when  it 
does  not,  and  shall  appellants  now  be  heard  to  say,  it  is  true  our  agent 
misled  appellee,  and  induced  him  to  do  an  act  that  we  knew  would 
avoid  his  policy,  and  thus  enable  us  to  obtain  the  premium  when  we 
incurred  no  risk  ?    A  court  of  justice  would  never  sanction  such  a 
fraud,  and  thus  enable  parties  to  obtain  and  enforce  such  an  unjust 
advantage.     The  agent  was  acting  within  the  scope  of  his  authority, 
and  was,  when  appellants  authorized  him  to  take  policies,  empowered 
to  give  a  construction  to  the  written  portion  of  the  policy,  if  no  more, 
and  the  company  must  be  held  estopped  by  this  declaration  of  their 
agent.     The  instruction  given  on  behalf  of  appellee,  on  that  question, 
was  proper. 

It  is  also  urged  that  there  was  a  breach  of  the  warranty  in  the 
policy,  that  no  stoves  were  used.  The  question  was  asked,  '  How  is 
the  building  warmed  ?  If  any  stoves  and  pipes,  how  are  they  secured  ? ' 
To  this,  it  was  answered,  'No  stoves  used.'  Appellee  agreed  in  the 
application,  that  if  any  untrue  answer  was  given  therein  the  insurance 
was  to  be  void,  and  the  policy  of  no  effect.  It  is  not  contended  that 
the  buildings,  or  any  part  of  them,  were  then  warmed  by  a  stove,  but 
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that  one  was  subsequently  used  for  the  purpose,  and  that  this  repre- 
sentation was  a  continuing  one,  and  was  a  warranty  that  a  stove  would 
not  be  used  for  warming  purposes.  In  the  case  of  Schmidt  v.  The 
Peoria  Fire  &  Marine  Ins.  Co.,  41  111.  295,'  a  similar  representation 
was  held  not  to  be  a  continuing  warranty  that  there  should  be  no  fire 
in  the  tannery,  except  under  the  boiler,  as  represented,  during  the  life 
of  the  policy,  but  only  a  representation  of  the  condition  of  the  property 
at  the  time  the  policy  was  issued.  We  will  not  give  a  forced  construc- 
tion to  language  to  enable  a  party  to  enforce  a  forfeiture,  but  rather 
adhere  to  the  natural  import  of  the  words  used.  In  this  case  the 
questions  and  answers  are  in  the  present  and  not  in  the  future  tense. 
The  use,  then,  of  the  stove  was  not  a  breach  of  the  warranty.  But 
if  used  recklessly  it  might  be  regarded  as  increasing  the  risk.  Dodd 
testifies,  that  on  the  evening  of  the  loss  he  made  a  fire  and  heated  it 
red  hot.  But  he  says  that  the  principal  or  foreman,  or  Eddy,  was  not 
there,  and  he  says  Ticknor,  Turner  or  Eddy  never  directed  him  to 
make  a  fire  in  the  stove,  and  he  says  '  the  bosses  '  did  not  want  him 
to  make  the  fire,  but  he  was  asked  to  do  so  by  the  girls  who  worked 
in  the  factory,  that  they  might  warm  their  feet  before  going  home. 
Hobom  also  testified,  that  he  had  seen  fire  in  the  stove  and  that  he 
had  seen  it  red  hot.  Other  witnesses,  who  had  better  opportunities  of 
seeing  and  knowing  the  facts,  speak  of  seeing  fire  in  the  stove,  but  do 
not  speak  of  its  being  unusually  hot ;  and  it  was  for  the  jury  to  say, 
whether  it  was  used  in  a  grossly  negligent  manner,  and  they  have 
found  it  was  not,  and  seem  not  to  have  given  much  weight  to  the 
evidence  of  Dodd  and  Hobom,  and  from  the  uncertainty  they  mani- 
fest in  reference  to  other  matters  about  which  they  testify,  we  are  not 
prepared  to  say  that  it  was  entitled  to  receive  more  weight  than  was 

given  to  it." 

Appellants  asked,  but  the  court  refused  to  give,  this  instruction  : 
'  The  jury  are  instructed,  that  so  far  as  relates  to  the  question  of 
buckets,  the  policy  requires  that  the  plaintiff  must  keep  '  at  all  times 
ready  for  use  in  case  of  fire,  four  buckets  of  water '  in  the  basement 
story  and  eight  buckets  on  the  middle  floor ;  and  the  plaintiff  must 
show  affirmatively  that  he  did  substantially  so  keep  said  buckets  of 
water,  and  if  he  has  not  proved  these  facts,  the  jury  must  find  for  the 

defendant.' 

While  this  instruction  may  not  be  entirely  incorrect,  it  was  cer- 
tainly calculated  to  mislead.  What  would  amount  to  a  substantial 
compliance  with  a  contract,  is  very  indefinite,  and  a  question  about 
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which  well  founded  differences  might  exist.  This  form  of  instrnction 
was  held  to  be  erronsous  when  this  case  was  previously  before  this 
court.  "We  then  but  followed  the  decision  on  the  same  point  in  the 
case  of  Taylor  v.  Beck,  13  111.  336.  The  court  below  had  already  given 
an  instruction,  clear,  definite,  and  free  from  misapprehension  on  this 
question.     It  was  this  : 

If  the  jury  believe  from  the  evidence  that  buckets  could  "not  be 
kept  in  the  mill  filled  with  water  all  the  time,  in  accordance  with 
the  literal  provisions  of  the  policy,  because  of  freezing,  then  a  literal 
compliance  with  the  said  provisions  of  the  policy  concerning  buckets, 
was  not  required  and  could  not  have  been  in  the  contemplation  of  the 
parties  when  the  policy  was  made,  but  all  that  was  required  by  the 
plaintiff  in  order  to  comply  with  such  stipulation  was  to  have  the 
required  number  of  buckets  in  good  and  serviceable  condition  at  the 
proper  places  ready  for  instant  use.' 

This  is  the  construction  we  gave  in  the  former  opinion,  on  the 
previous  trial.  The  instruction  on  this  point,  as  well  as  all  others,  is 
free  from  objection.     It  presented  the  law  of  the  case  fairly  to  the  jury. 

It  is  objected  that  the  court  below  permitted  appellee  to  introduce 
evidence  tending  to  prove  a  promise  by  the  president  and  secretary  of 
the  company  to  pay  the  loss,  after  it  had  occurred.  The  evidence  was 
proper  for  the  consideration  of  the  jury.  It  might  reasonably  be 
inferred  from  such  evidence,  that  these  oflB.cers  had  carefully  examined 
the  circumstances  of  the  loss,  and  become  convinced  it  was  a  fair  one, 
and  was  properly  payable.  It  would  certainly  be  evidence  to  that,  if 
to  no  greater  extent,  and  it  was  clearly  admissible. 

After  a  careful  examination  of  this  record,  we  fail  to  perceive  any 
error  requiring  a  reversal  of  the  judgment,  and  it  must,  therefore,  be 
alfirmed." 

Rttle  in  Ripley  v,  ^tna  Ins.  Oo.    Watchman,    Dnty  to  keep  on  Sundays. 

Sec.  169.  The  distinction  between  a  warranty  subject  to  the  qualifica- 
tions stated  in  the  previous  rule,  and  one  where  such  a  construction 
is  excluded  by  the  language  used,  was  well  illustrated  in  a  New  York 
case,'  in  which  in  answer  to  a  question  in  the  application,  whether 
there  was  a  watch  kept  in  the  mill  nights,  the  insured  answerd  "  ifi^e 
is  a  watchman  nights."  The  application  was  referred  to  and  made  a 
part  of  the  policy,  and  the  court  held  that  this  constituted  a  warranty 
that  there  should  be  a  watchman  in  the  building  every  night,  and  that, 

'  JRipley  v.  j^ima  Ins.  Co.,  30  N.  Y.  136. 
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it  being  conceded  that  no  watch  was  kept  from  twelve  o'clock  Satur- 
day night  until  twelve  o'clock  Sunday  night,  the  warranty  was  broken 
and  the  company  released  from  liability,  even  though  the  loss  had  no 
connection  with  the  breach.  The  court  also  held  that  the  language 
was  so  explicit  as  to  exclude  evidence  of  a  custom  of  similar  establish- 
ments not  to  keep  a  watch  daring  that  period.  It  is  proper  to  say, 
however,  that  there  was  at  the  time  this  decision  was  rendered,  no 
statute  in  New  York  prohibiting  secular  labor  upon  Sunday,  so  that 
that  question  was  not  raised  or  passed  upon  by  the  courts.  But  in  a 
Connecticut  case,'  the  question  was  presented  under  a  policy  issued 
in  and  controlled  by  the  laws  of  Massachusetts,  and  the  point  was 
made  that  the  keeping  of  a  watchman  between  the  hours  of  twelve 
o'clock  Saturday  nights  and  twelve  o'clock  Sunday  nights,  was  unlaw- 
ful under  the  statutes  of  Massachusetts,  but  it  will  be  seen  by  a  refer- 
ence to  the  opinion  of  the  court  that  the  statute  was  not  proved,  and 
the  court  did  not  seem  to  be  informed  whether  there  was  such  a  stat- 
ute or  not.  It  is  true  the  court  intimated  that  the  existence  of  such  a 
statute  would  make  no  diiference,  as,  even  though  the  warranty 
required  the  doing  of  an  unlawful  act,  it  was  obligatory.  But  this 
doctrine  can  hardly  prevail.  The  courts  are  hardly  inclined  to  uphold 
a  provision  of  a  contract  that  requires  the  violation  of  a  penal  statute 
by  the  other  party,  particularly  when  the  contract  will  hear  a  contrary 
constrtiction ;  and  a  contrary  and  much  more  acceptable  doctrine  was 
held  in  a  "Wisconsin  case,'  the  gist  of  which  is  given  elsewhere  in  this 
work. 

Oastom  of  Trade.    Incidents  of  business. 

Sec.  170.  An  insurer  is  bound  to  know  of  the  existence  of  customs 
or  usages  incident  to  any  business  that  he  undertakes  to  insure,*  as  well 
as  all  the  risks  usually  incident  thereto,  and  when  he  takes  a  risk, 
he  is  presumed  to  contemplate  all  the  perils  connected  with  it,  to  the 
minutest  detail  thereof,  so  far  as  the  same  are  usually  connected 
therewith,  in  the  prosecution  of  the  business,' .  and  even  though  the 


^  GlendaU  Woolen  Co.  v.  The  Protection  Ins.  Co.,  21  Oonn.  19. 

^  Prieger  v.  Exchange  Ins.  Co.,  6  Wis.  86. 

'  May  v.  Buckeye  Ins.  Co. ,25  Wis.,  291.  In  Sims  v.  State  Ins.  Co.,  47  Mo.  54  ;  4 
Am.  Rep.  311,  the  defendants  insured  a  tobacco  warehouse,  and  the  assured  stated 
the  use  of  the  building  to  be  a  "  tobacco  pressing,  no  manufacturing."  Hogsheads 
were  manufactured  in  a  shed  adjoining.  The  court  held  that  it  was  for  the  jury  to 
say  whether  the  manufacture  of  hogsheads  was  an  incident  of  the  business. 

*In  United  States,  etc.,  Ins.  Co.  v.  Kimberley,  34  Md.  224;  6  Am.  Rep.  325,  a 
policy  was  issued  "  on  a  four-story  warehouse  *  *  *  first  floor  occupied  by 
machinej-y  used  for  making  ban-els,  with  privilege  of  storing  barrels  on  the 
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particular  business  insured  is  not  conducted  in  the  usual  manner,  yet, 
if  the  insurer  sends  an  agent  to  examine  the  risk,  he  is  presumed  to 
act  upon  the  knowledge  of  such  agent  as  to  all  matters  apparent  to 
observation  or  which  would  have  been  ascertained  upon  reasonable 
examination  and  inquiry,  and  he  cannot  defend  against  the  policy 
upon  the  ground  that  he  was  misled  as  to  the  risk  in  any  matter 
chargeable  to  the  fault,  ignorance  or  incapacity  of  the  agent.  As  to 
all  the  ordinary,  apparent  hazards  he  is  presumed  to  act  upon  such 
agent's  knowledge  and  examination,  and  is  estopped  from  setting  up 
false  representations  or  fraudulent  concealment  of  facts  by  the  assured 
relating  thereto.'  Thus,  where  the  defendant  took  a  risk  on  a  sulphuric 
acid  manufactory,  and  machinery,  and  chemical  apparatus  connected 
with  the  establishment,  it  was  held  that  they  must  be  presumed  to 
know  the  methods  of  the  business  and  the  incidents  of  the  risk,  and, 
having  sent  an  agent  to  examine  the  risk  before  taking  it,  they  were 
estopped  from  repudiating  their  liability  upon  the  ground  of  fraud  on 
the  part  of  the  assured,  as  to  matters  which  it  was  the  business  of  the 
agent  to  have  seen  and  known." 

How  extent  of  warrantr  is  determined. 

Sec.  171.  In  construing  a  warranty  in  an  application,  every  part 
of  it  relating  to  the  matter  to  which  the  warranty  pertains,  must  be 
taken  and  construed  together  ;  and  the  warranty,  modified  or  enlarged 
by  every  matter  pertaining  thereto,  is  to  determine  the  rights  and  obli- 

premises,  and  other  merchandise  not  more  hazardous.''  The  policy  contained  a 
clause  requiring  a  true  and  accurate  description  of  the  use  and  occupation  of  the 
premises,  under  the  penalty  of  forfeiture.  The  policy  further  declared,  in  printed 
words,  that  it  was  the  intention  of  the  parties  that  in  case  the  insured  premises 
should  be  used  or  appropriated  for  the  purpose  of  canying  on  or  exercising  the 
trade,  business  or  vocation  of  (a  large  number  of  manufactures  specified  therein, 
including)  "cooper,  carpenter,  cabinetmaker,"  *  *  *  "so  long  as  the  said 
premises  shall  be  wholly  or  in  part  appropriated  or  used  for  any  or  either  of  the 
purposes  aforesaid,  these  premises  shall  cease  and  be  of  no  force  or  effect  unless 
otherwise  specially  agreed  by  this  corporation,  and  such  agreement  shall  be  signed 
in  writing  in  or  on  the  policy."  The  premises,  at  the  time  the  insurance  was 
effected,  were  used  for  making  and  storing  barrels  as  mentioned  in  the  written 
portion  of  the  policy.  Subsequently  small  circular  saws  and  a  work-bench  were 
introduced  and  boxes  were  manufactured,  but  this  kind  of  work  had  ceased  from 
two  to  four  months  when  a  loss  by  fire  occurred.  The  saws  and  work-bench  had 
remained  in  the  building  and  a  lathe  had  been  put  up  the  day  preceding  the  fire, 
for  the  pui-pose  of  making  broom-handles  and  brush-blocks.  In  an  action  on 
the  policy,  Mid,  (1)  that  the  description  of  the  property  was  not  a  continuing 
warranty,  but  a  warranty  in  presenti  ;  (2)  that  the  policy  was  suspended  during 
the  prohibited  use  of  the  premises,  but  was  revived  when  the  use  ceased  to 
exist ;  and  (3)  that  there  was  no  such  "  appropriation  "  of  the  premises,  at  the 
time  of  the  fire,  to  a  prohibited  use  as  was  contemplated  in  the  policy  or  as 
prevented  a  recovery. 

'  Washington,  etc.,  Ins.  Co.  v.  Davidson,  30  Md.  91. 
'  WaahiTigton,  etc..  Ins.  Co.  v.  Davidson,  ante. 
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gation  of  the  insurer."  Thus,  in  the  case  last  referred  to,  the  plaintiff, 
in  answer  to  an  inquiry,  stated  that  he  was  the  owner  of  the  property, 
and  that  no  other  person  had  an  interest  therein ;  but  in  answer  to  a 
question  as  to  incumbrances,  he  answered,  "  by  contract."  He  was  in 
possession  under  a  contract  for  a  deed,  but  the  premises  had  not  been 
conveyed  to  him.  The  insurer  claimed  that  tiiis  constituted  a  breach 
of  warranty  as  to  title  ;  but  the  court  held  that  all  his  statements  in 
reference  to  title  must  be  taken  together,  and  that  the  last  answer 
qualified  the  first  in  such  a  way  as  to  preclude  the  insurer  from  set- 
ting up  a  warranty  of  absolute  ownership,  or  exclusive  interest,  and, 
as  a  whole,  truthfully  set  forth  his  interest  in  the  premises. 

The  language  of  the  policy  is  to  be  looked  to,  and  the  intention  of  the 
parties  is  to  be  gathered  from  that,  if  possible,  and  the  language  is 
always  to  be  construed  most  liberally  for  the  assured.  If  it  can  be  con- 
strued so  as  to  prevent  a  forfeiture,  it  will  be  so  construed;  because 
forfeitures  are  odious  to  the  law,  and  the  insurer,  selecting  his  own 
language,  is  presumed  to  use  such  as  expresses  his  intention  and 
excludes  every  use  of  the  premises  which  he  desires  to  exclude. 
Thus,  -where  a  policy  provided  that,  if  gunpowder,  saltpetre,  phospho- 
rus, etc.,  were  kept  on  the  premises,  or  if  camphene,  burning  fluid, 
refined  coal  or  earth  oils  were  kept  for  sale,  stored  or  used  on  the 
premises  in  quantities  exceeding  one  barrel  at  any  one  time,  it  was  held 
that  the  keeping  of  gunpowder  in  quantities  less  than  one  barrel  did 
not  avoid  the  policy,  because,  by  a  fair  construction  of  the  policy,  such 
■was  the  expressed  intention  of  the  assured,  although  a  contrary  con- 
struction might  be  put  upon  it,  and  probably,  in  fact,  was  what  the 
insurer  intended." 

The  conditions  or  statements  in  a  policy  may  constitute  both  an 
affirmative  and  promissory  warranty,  as  where  the  policy  describes  the 
building  as  "  occupied  for  stores  below,  the  upper  portion  to  remain 
unoccupied  during  the  continuance  of  this  policy,"  the  portion  relating 
to  the  lower  part  of  the  building  is  an  aifirmative  warranty  that  is 
met,  if  true  when  the  policy  was  made,  but  that  portion  of  it  relating 
to  the  upper  stories  is  a  promissory  warranty  that  is  broken,  if  at  any 
time  during  the  life  of  the  policy,  the  upper  portion  of  the  building  is 
occupied.'  In  all  cases,  if  the  description  merely  relates  to  the  present 
condition  of  the  property,  and  there  is  nothing  in  the  policy  to  indicate 


'  McCulloch  V.  Norwood,  58  N.  Y.  563. 

'Ing.  Co.  V.  Slaughter,  12  Wall.  (U.  S.)  404. 

•  Stout  v.  City  F.  Inf.  Co.,  12  Iowa,  371 ;  4  Ben.  F.  I.  C.  556. 
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that  the  state  of  things  then  existing  is  to  remain  as  described,  the  war- 
ranty is  merely  affirmative,  and  is  met,  if  true  when  made ;  but  if 
from  the  language  of  the  policy  and  the  mages  of  the  business  insured, 
or  which  is  carried  on  upon  the  premises,  it  is  evident  that  the  parties 
contracted  in  reliance  upon  a  continuance  of  the  state  of  things 
described.  That  the  usages  and  incidents  of  the  business  are  to  be  con- 
sidered in  determining  this  question,  has  been  held  in  numerous  cases. 
In  policies  in  which  it  is  stated,  "  a  night  watch  kept,"  it  is  held  that 
this  amounts  to  a  warranty  that  a  suitable  watch  shall  be  kept,  according 
to  the  usuages  of  such  business  during  the  life  of  the  policy,  so  long  as 
the  property  is  devoted  to  such  uses.'  So  when  the  building  is  described 
as  a  barn,  "  no  fire  is  kept  and  no  hazardous  goods  deposited,"  while 
there  is  a  warranty  that  the  building  shall  not  be  devoted  to  a  more 
hazardous  purpose,  yet  a  temporary  hazardous  use,  essential  to  the 
repair  of  it,  does  not  avoid  the  policy,  because  it  is  an  incident  of  the 
risk,'  and  the  same  is  true  even  as  to  express  conditions  in  the  policy, 
when  the  description  of  the  business  is  such  that,  taken  in  connection 
with  its  usual  incidents  it  imports  a  license  to  do  certain  prohibited 
things.  Generally,  it  may  be  said  that  a  description  relating  to  the  occu- 
pancy of  a  building  is  a  warranty  in  presenti,  and  does  not  amount  to  a 
warranty  that  such  occupancy  shall  continue  daring  the  life  of  the  policy,' 
or  that  a  certain  state  of  things  shall  continue,*  but  it  does  import  a 
warranty  that  the  hazards  of  the  risk  shall  not  be  materially  increased, 
but  any  change  not  producing  such  a  result,  is  not  a  breach  of  war- 
ranty.* 

^May  V.  Buckeye  Mut.  Inn.  Co.,  25  Wis.  291  ;  Prieger  v.  JExcTuinge,  etc..  Ins. 
Cu.,  6  id.  89. 

"  DobS(m,  v.  Sotheby,  M.  &  M.  90 ;  Catlin  v.  Springfield  Ins.  Co.,  1  Sum.  (U.  S.) 
434;  Billings  v.  Tolland  Ins.  Co.;  Land  v.  Citizen's  Ins.  Co.;  Shawy.  Robberds, 
Ad.  &  El. ;  Williains  v.  N.  B.,  etc.,  Ins.  Co.,  31  Me.  219. 

=  O'Niel  v.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122 ;  Prisbis  v.  Fayette,  etc.,  Ins.  Co., 
27  Penn.  St.  325 ;  United  States  F.  &  M.  Im.  Co.  v.  Kimherly,  34  Md.  224 ; 
Prieger  v.  Exchange  Ins.  Co.,  ante;  May  v.  Buckeye  Ins.  Co.,  ante;  Maker  v. 
Hibernian  Ins.  Co.,  6  Hun  (N.  Y.)  353;  Smith  v.  Mechani&s,  etc.,  Ins.  Co.,  32 
N.  Y.  399. 

*  Schmidt  v.  Peoria,  etc.,  Ins.  Co.,  41  111.  295  ;  Cumberland  Valley,  etc..  Protec- 
tion Co.  v.  Schell,  29  Penn.  St.  31 ;  Catlin  v.  Springfield  F.  M.  Ins.  Co.,  ante. 

'  Whitehead  v.  Price,  5  Tryw.  825.  In  Mayall  v.  Mitford,  6  Ad.  &  El.  670,  the 
policy  covei'ed  cotton  mills,  wari'anted  brick  built.  The  policy  stated  that  they 
were  warmed  and  worked  by  steam,  lighted  by  gas,  and  worked  by  day  only. 
Plea :  the  steam  engine,  upright  and  horizontal  shafts,  parts  of  said  mills  were, 
without  leave  of  insurei'S,  woi-ked  by  night,  and  not  by  day  only.  Replications : 
that  the  engine,  upright  and  horizontal  shafts,  were  not  part  of  said  mills,  and 
were  not,  without  leave  of  insurers,  worked  by  night,  and  not  by  day  only.  The 
jury  found  the  issues  upon  that  plea  for  the  defendants.  Motion  for  judgment 
rwn  obstante  veredicto.     It  was  held  that  the  plaintiff  was  entitled  to  judgment, 
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Watchman. 

Sec.  172.  When  the  policy  provides  that  a  watchman  shall  be  kept 
nights,  it  is  construed  as  binding  the  assured  to  keep  a  watchman  on 
the  premises  evei-y  night,  until  the  usual  hours  for  resuming  work  in 
the  morning ; '  but  unless  the  language  is  specific,  and  requires  the 
watchman  to  be  kept  constantly  on  the  premises,  the  question  as  to 
whether  the  warranty  has  been  broken  by  a  temporary  absence  of  the 
watchman  from  the  premises,  is  for  the  jury,  and,  as  bearing  upon  the 
question,  the  usage  of  other  similar  establishments  in  this  respect  is 
admissible ; '  but  in  order  to  make  evidence  of  a  usage  in  this  respect 
admissible,  it  must  either  be  so  general  that  the  courts  will  presume 
that  the  insurer  had  notice  of  its  existence,  or  it  must  be  shown  that 
he  in  fact  had  knowledge  thereof,  so  that  it  will  be  presumed  that 
the  parties  contracted  in  reference  to  it.  "  For  this  purpose,"  said 
Mullen,  J.,'  "the  custom  must  be  established,  and  not  casual, — uni- 
form, and  not  varying, — general,  and  not  personal,  and  known  to  the 
parties."  The  court  fell  into  an  error,  which  resulted  from  the  wrong 
use  of  terms.  There  is  a  wide  distinction  between  an  usage  and  a 
custom.  Long  usage  makes  custom,  but  it  is  not  every  usage  that 
amounts  to  a  custom,  but  only  such  usages  as  have  become  so  fixed 
and  permanent  in  connection  with  a  particular  business  as  to  have 
become  an  incident  thereof  and  a  law  thei'sunto.  When  an  usage  has 
ripened  into  a  custom,  no  proof  except  of  the  existence  of  the  custom 
is  necessary,  because  the  law  presumes  all  persons  to  be  aware  of  it ; 
but  an  usage  simply,  must  not  only  be  shown  to  exist,  but  also  it  must 
be  shown  that  the  parties  knew  of  its  existence.  At  common  law, 
custom  is  immemoriaZ  usage — usage  so  long  continued  that  its  origin  can- 
not be  discovered.  If  its  inception  can  be  shown,  upon  the  ground 
that  thereby  the  person  by  whose  particular  will  it  was  originated 

notwithstanding  the  verdict,  for  the  plea  was  bad,  because  working'  a  part  of  the 
machinery  at  nig-ht  was  not  working  the  mills  at  night.  In  Aurcfra  F.  Ins.  Co.  v. 
Eddy,  55  111.  213,  the  application — made  a  part  of  the  policy — stated  that  no 
stoves  were  used  in  the  building.  A  stove  was  subsequently  put  into  the  building 
to  heat  it,  and  the  court  held  that  this  was  not  a  breach  of  the  warranty.  That 
the  language  did  not  amount  to  a  promise  on  the  part  of  the  assured  that  no  stoves 
should  be  used  therein. 

■  Crocks-  V.  People's  Ins.  Co.,  8  Cush.  (Mass.)  79 ;  3  Bennett's  P.  I.  C.  234 ;  R'q)- 
leyv.  .^tna  Iiis.  Co.,  29  Barb.  (N.  Y.)  552;  Olendale  Woolen  Co.  v.  Protection 
Ins.  Co.,  21  Conn.  19 ;  3  Bennett's  F.  I.  C.  213. 

'  Crocker  V.  Peoples  Im.  Co.,  ante,  the  policy  contained  this  clause,  "a  ma- 
chine shop  ;  a  watchman  kept  on  the  premises."  There  was  no  watchman  at  the 
time  of  the  lire,  and  had  been  none  for  some  ten  days  piioi'  to  the  fire.  AJay  \ . 
Buckeye  Ins.  Co.,  25  Wis.  291.  IJut  see  Qlendale  Woolen  Co.  v.  Protection  Ins. 
Co.,  ante,  for  instances  when  evidence  of  usage  will  not  be  permitted. 

"•  Ripley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136 ;  3  Benn.  P.  I.  C.  223. 
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is  thereby  ascertained,  it  cannot  be  treated  as  a  custom,  because  a 
custom,  being  a  law,  cannot  have  its  origin  in  the  impotent  act  of  any 
particular  individual,  but  in  the  wiU  of  the  whole.^  Thus,  a  distinction 
of  a  very  important  and  decisive  character  exists  between  an  usage 
and  a  custom,  and  this  distinction  must  not  be  lost  sight  of  in  the 
construction  of  policies  of  insurance,  even  though  the  courts,  by  con- 
fusing terms,  sometimes  seem  to  fail  to  observe  the  distinction.  "When 
a  custom  is  shown,  it  is  as  much  a  part  of  a  contract  in  reference  to  which 
it  relates  as  a  statute  is,  because  it  is  a  part  of  the  law  pertaining,  to  those 
matters,  and,  unless  specially  excepted  against  in  the  contract,  will 
control  its  interpretation. 

Where  the  warranty  is,  "  a  watch  kept,"  the  assured  is  treated  as 
contracting  to  keep  a  suitable  watch,  and  it  is  for  the  jury  to  say 
whether  or  not  there  has  been  substantial  compliance  with  the  war- 
ranty, and  in  determining  that  fact,  it  is  competent  to  show  that  such 
a  watch  was  kept  as  is  usually  kept  in  similar  establishments.'  If  the 
warranty  is  to  keep  a  watch  "  at  all  times  when  the  business  is  not  in 
operation,"  a  temporary  absence  of  the  watchman  during  such  periods, 
avoids  the  policy,  even  though  the  watchman  is  prevented  by  officers 
of  the  law  from  discharging  his  duties.'    And  a  warranty  to  keep  "  a 

^Simpson  v.  WelU,  L.  R.,  7  Q.  B.  314;  Hex  v.  Joliffe,  2  B.  &  C.  54;  Master 
Pilots,  etc.,  V.  Bradley,  2  E.  &  B.  428  n. 

'  Crocker  v.  People's  Mut.  I'M.  Co.,  ante.  In  Parker  v.  Bridgeport  Ins.  Co.,  10 
Gray  (Mass.)  30,  in  a  policy  upon  a  saw-mill,  the  assured  covenanted  "  that  a 
repi-esentation  given  in  the  application  for  this  insurance  contains  a  just,  full  and 
ti-ue  exposition  of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situa- 
tion, value  and  risk  of  the  j)roperty  insured,  so  far  as  the  same  are  known  to  the 
assured  and  material  to  the  i-isk ;  and  that  if  a.ny  material  fact  or  circumstance 
shall  not  have  been  fully  represented,  the  risk  hereupon  shall  cease  and  detennine, 
and  the  policy  be  null  and  void."  The  applicant,  to  a  question,  "Is  a  watch  kept 
upon  the  premises  during-  the  night?  Is  any  other  duty  required  of  the  watch- 
man than  watching  for  the  safety  of  the  premises?"  answered,  "A  good  watch 
kept ;  men  usually  at  work ;  watchmen  work  at  the  saws";  and  answered  in  the 
negative  this  question  :  "Is  the  building  left  alone  at  any  time  after  the  watchman 
goes  off  duty  in  the  morning  till  he  returns  to  his  charge  in  the  evening  ?"  In  fact, 
no  watch  wiis  ever  kept  on  the  premises  after  twelve  o'clock  on  Saturday  night, 
or  at  all  on  Sunday  night,  other  than  the  workmen  sleeping  there,  who  were 
instructed  to,  and  habitually  did,  examine  the  mill  with  refei-ence  to  tires  before 
going  to  bed ;  and  the  fire  occurred  on  Sunday  night,  when  no  one  was  on  the 
premises.  It  was  held,  that  the  term  "  good  watch  "  must  be  interpreted  to  mean 
"suitable  "  or  "  proper  watch  "  ;  and  that  it  was  for  the  jury  to  decide  whether 
the  watch  kept  was  a  suitable  and  proper  one,  and  whethei-  the  risk  was  affected 
by  the  watch  actually  kept,  as  compared  with  the  one  stipulated  for. 

■In  First  National  Bank  of  Ballston  v.  Ins.  Co.  of  N.  America,  50  N.  Y.  45, 
it  appeared  that,  in  a  survey,  which  was  referred  to  and  made  a  part  of  a 
policy  upon  a  paper  mDl,  this  inquiry  was  made,  "Watchman:  Is  one  kept  in 
the  mill  or  on  the  premises  during  the  night  and  at  all  times  when  the  mill  is  not 
in  opei'ation,  or  when  the  workmen  are  not  present  t  "  Answer  :  "  Yes."  On  the 
day  previous  to  the  destruction  of  the  property  by  fire,  the  personal  pi-operty  in  the 
mill  was  levied  upon  by  the  sheriff,  by  virtue  of  an  execution  against  the  assured. 
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watchman  nights,"  includes  Sunday  nights,  even  though  by  statute 
hibor  upon  that  day  is  prohibited.'  The  question  as  to  whether  the 
warranty  has  been  complied  with,  is  exclusively  for  the  jury.^ 

When  a  policy  requires  a  watchman  to  be  kept  on  the  premises,  the 
insured  is  not  required  to  keep  one  there  constantly,  but  only  at  such 
times  and  during  such  periods  as  men  of  ordinary  care  and  skill  in 
such  business,  employ  one,  and  in  this  respect  the  usage  of  similar 
establishments  is  admissible.' 


The  sheriff  excluded  the  employees  from  the  mill,  took  the  keys  and  locked  up  the 
building-.  The  dejiuty  sheriff  and  one  of  the  trustees  of  the  assured  remained  in 
the  office  of  the  mill,  about  two  rods  from  it,  during  the  night,  up  to  the  time  of 
the  discovery  of  the  fire,  which  occurred  about  4  a.  m.,  but  they  did  not  keep 
watch.  In  an  action  upon  the  policy,  it  was  held,  that  the  question  and  answer 
in  the  survey  constituted  a  warranty,  that  the  levy  did  not  excuse  from  the  oblig-a- 
tion  to  pei-form  it ;  that  the  deputy  sheriff  and  trustee  were  not  to  be  regarded  as 
watchmen  within  the  meaning-  of  the  policy,  and  that  there  being  a  breach  of  the 
wan-anty,  plaintiff  was  properly  nonsuited.  Grovek,  J.,  saying,  "Failure  to 
comply  with  a  warranty  will  bar  a  i-ecovery  in  case  of  loss,  whether  the  loss  was 
caused  by  such  failui'e  or  not.  Cases,  supra.  In  the  present  case  the  svu'vey  is 
made  part  of  the  policy.  In  the  survey  the  following  inquiry  is  made  :  '  "Watch- 
man :  Is  one  kept  in  the  mill  or  on  the  pi-emises  during  the  night  and  at  all  times 
when  the  mill  is  not  in  operation  or  when  the  workmen  are  not  present  ?  Ans. 
Yes.'  This  statement  was  promissory,  but  the  rights  and  duties  of  the  parties 
were  the  same  under  it  as  though  it  had  been  affirmative.  Ripley  v.  The  ^tna 
Ins.  Co.,  siipra.  The  proof  was,  that  upon  the  day  pi-evious  to  the  destruction  of 
the  property  by  tii-e,  the  sheriff  levied  an  execution  against  the  assured  upon  the 
personal  property  in  the  mill,  and  excluded  their  employees  thei'efrom,  took  the 
keys  and  locked  up  the  building.  The  counsel  for  the  appellant  insists  that  this 
act  of  the  sheriff,  being  an  act  that  it  was  his  legal  duty  to  perform,  must  be 
regarded  as  the  act  of  the  law,  and  cites  authorities  showing  that  when  perform- 
ance of  a  contract  becomes  impossible  by  the  act  of  God  or  the  law,  performance 
will  be  excused.  The  answer  to  this,  in  the  present  case,  is  that  it  was  the  default 
of  the  assured  in  not  paying  the  judgment  that  caused  the  issuing  and  levy  of 
the  execution.  The  levy  does  not,  therefore,  excuse  it  from  the  obligation  to 
perform  the  wan-anty.  The  counsel  further  insists,  that  as  the  deputy  sheriff  and 
one  of  the  trastees  of  the  assured  i-emained  in  the  office  of  the  company,  a 
building:  about  two  rods  fi-om  the  mill,  during  the  night  and  until  the  discovery 
of  the  tire,  they  should  be  regarded  as  watchmen  within  the  meaning  of  the 
policy.  But  the  testimony  failed  to  show  that  they  were  such,  or  even  so  regarded 
themselves.  That  shows  that  they  looked  through  the  building  twice  in  the 
evening-,  the  last  time  about  eleven  o'clock,  and  then  went  into  the  office,  laid 
down  and  dozed  until  about  four  o'clock,  when  the  deputy  sheriff  turned  over 
and  discovered  the  mill  in  flames,  the  fire  being  so  extensive  as  to  render  all 
attempts  to  save  the  building  and  property  hopeless.  It  is  clear  that  these  persons 
never  undertook  with  the  assured  to  act  as  watchmen,  and  consequently  incui-red 
no  liability  to  it  for  negligence  in  the  performance  of  the  duties  of  such  employ- 
ment. In  case  of  a  recovei-y  in  the  action,  the  defendant  would  have  no  right  by 
subrogation  to  any  remedy  against  them  on  that  gi-ound.  This  shows  that  they 
were  not  watchmen  within  the  meaning  of  the  term." 

'aiendale  Woolen  Co.  v.  Protection  Ins.  Co.,  ante;  Ripley  v.  ^tiui  Ins.  Co., 
ante.  But  see  May  v.  Buckeye  Ins.  Co.,  25  Wis.  291,  where  it  is  held  that  the  law 
■will  not  presume  that  the  parties  contemplated  an  unlawful  act. 

'  Crocker  v.  People's  Ins.  Co.,  ante;  Hovey  v.  American  Ins.  Co.,  2  Duer  (N.  Y.) 
554  ;  ISheldon  v.  Hartford  Ins.  Co.,  23  Conn.  553  ;  3  Bennett's  F.  I.  C,  551 ;  Hough- 
Urn  v.  Ins.  Co.,  8  Met.  (Mass.)  114. 

=  In  Crocker  v.  The  People's  Mat.  Fire  Ins.  Co.,  8  Gush.  (Mass.)  79,  the  plaintiff 
procured  insui-ance  upon  his  machine-shop,  and  the  policy  contained  a  provision  as 
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Water— Substantial  compliance— Aurora  Fire  Ins.  Oo.  v.  Eddy.  . 

Sec.  173.  Iti  all  cases,  when  a  strict  agid  literal  compliance  with 
the  terms  of  a  warranty  is  known  to  be  impossible,  it  is  presumed 
that  a  substantial  compliance  therewith  was  intended,  and  if  there 
is  a  substantial  compliance,  the  warranty  is  met,  as  when  the 
policy  requires  water  to  be  kept  in  the  building,  the  requirement 
need  only  be  substantially  complied  with.  Thus,  where  the  policy 
stipulated  that  the  "  insured  is  to  keep  eight  buckets  filled  with 
water  on  the  first  floor,  where  »the  machinery  is  run,  and  four  in 
the  basement  by  the  reservoir,  ready  for  use  at  all  times,"  it 
was  held  that  this  stipulation  was  to  be  construed  reasonably,  and  in 
view  of  natural  or  unavoidable  causes — such  as  freezing  weather — and  that, 
white  a  literal  compliance  might  not  he  possible,  yet  the  assured  must  show 
that  he  kept  the  buckets  at  all  times,  as  required  by  the  policy,  in  a  good  and 
sermceable  condition  at  the  places  designated,  ready  for  instant  use.'  So  a 
warranty  in  this  respect  is  to  be  construed  according  to  the  intent  and 
evident  understanding  of  the  parties,  as  applied  to  the  condition  of 
the  risk,  its  uses  and  purposes. 

Force  pump  or  other  appliances,  rule  as  to. 

Sec.  174.  The  same  rule  applies  where  the  assured,  by  the  terms  of 
the  policy,  is  required  to  have  a  force-pump  or  other  appliances  for 
extinguishing  fires  upon  the  premises.  In  such  cases,  the  warranty 
is  construed  as  requiring  him  to  have  the  appliances  there  in  condition 
for  use  at  all  times ;  but  even  though  the  warranty  is  in  express  terms 

follows  ;  "  Machine  shop,  watchman  to  be  kept  on  the  premises."  The  plaintiff 
employed  a  watchman  on  the  14th  of  November  to  watch  one-fourth  the  night, 
leaving  the  shop  at  about  half-past  seven  in  the  evening.  On  the  2Sth  of  Novem- 
ber the  watchman  was  hired  for  one-half  the  night,  leaving  the  shop  at  half-past 
ten  in  the  evening,  and  on  December  28th  at  about  one  o'clock  in  the  morning,  a 
fire  broke  out  and  the  building  was  destroyed.  The  defendant  resisted  payment 
upon  the  ground  that  plaintiffs  had  broken  this  condition  of  the  policy.  .The 
plaintiff  was  permitted  to  show  the  usage  in  this  respect,  by  different  similar 
establishments.  The  court  charged  the  jury  that,  under  this  condition  of  the 
policy,  "  some  watchman  must  have  been  kept  on  the  premises  in  order  to  com- 
ply with  this  clause.  It  must  not  have  been  a  pretense  merely,  or  only  a  colora- 
ble keeping  of  a  watchman.  But  if  in  good  faith,  and  without  fraud,  a  watch- 
man was  kept  upon  the  premises,  and  such  a  watchman,  and  for  such  a  portion 
of  the  time  or  at  such  specified  hours  as,  in  the  exercise  of  ordinary  care  and  pru- 
dence, was  deemed  sufficient  for  the  safety  of  the  building,  that  would  be  a  com- 
pliance with  the  provision  of  the  policy,  and  that,  in  order  to  determine  whether 
or  not  a  watchman  was  kept  on  the  premises  m  good  faith  and  in  the  exercise  of 
ordinary  care  and  prudence,  the  .iury  might  refer  to  the  evidence  in  the  case  as  to 
what  was  common  and  usual  in  regard  to  keeping  watchmen  in  other  similar 
establishments,"  and  upon  appeal  this  ruling  was  sustained.  "What  is  common 
and  usual,"  said  Shaw,  C.J.,  "under  given  circumstances,  is  evidence  tending  to 
show  what  is  reasonable." 

'  Aurora  Fire  Ins.  Co.  v.  Eddy,  49  111.  106 ;  Garrett  v.  Provincial  Ins.  Co:,  20 
Upper  Canada,  Q.  B.  200. 
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that  the  pump  shall  be  "  at  all  times  ready  for  use,"  yet,  if  it  is  ready 
for  use  when  the  tire  occurs,  the  fact  that  it  becomes  disabled  during 
the  fire,  does  not  operate  as  a  breach.'  Such  a  warranty  will  be  rea- 
sonably construed,  and  will  not  be  extended  beyond  its  terms.  But 
as  a  force-pump  would  be  useless  without  power  to  operate  it,  it  will 
be  construed  to  include  such  power,  but  not  to  include  any  particular 
power.  But  even  this  depends  upon  extrinsic  matters,  and  will  be 
construed  in  reference  to  the  subject-matter  of  the  risk.  This  was 
well  illustrated  by  Curtis,  J.,  in  the  case  last  cited.  He  said  :  "  If 
this  warranty  were  of  a  force-pump  in  a  dwelling-house  at  all  times 
ready  for  use,  I  should  hold  it  satisfied  by  the  existence  of  a  force- 
pump  in  a  condition  to  be  worked,  *  *  considering  the  nature  of 
the  works,  and  the  uniform  and  notorious  usage  to  have  such  a  pump 
in  such  a  position  driven  by  power.'"  A  warranty  of  this  kind,  how- 
ever, is  held  not  to  require  the  assured  to  have  hose  for  use  in  connec- 
tion with  the  pump.'' 

Grloucester  Manufacturing  Go.  v.  Howard  Fire  Ins.  Go. 

Sec.  175.  This  was  well  illustrated  in  a  Massachusetts  case.'  In 
that  case  the  policy  contained  this  stipulation:  "  water  tanks  to  be 
well  supplied  with  water  at  all  times."  An  indorsement  upon  the 
policy  converted  it  into  an  insurance  upon  buildings  "  in  course  of 
construction,"  and  the  court  held  that  the  warranty  in  reference  to  the 
water  tanks  and  water,  was  to  be  construed  in  reference  to  the  con- 
dition of  the  risk,  and  that,  while  in  the  course  of  construction,  the 
assured  was  not  required  to  have  them  supplied  with  water  in  the 
same  manner  and  to  the  same  extent  that  would  be  required  in  the 
case  of  finished  buildings. 

Warranties  conditions  precedent.    Affirmative,  nnless  clearly  otherwise  intended.    Instances  of 
application  of  rule. 

Sec.  176.  A  warranty,  affirmative  or  promissory,  is  in  the  nature  of  a  con- 
dition precedent.  An  affirmative  warranty  is  the  positive  and  unquali- 
fied statement  of  a  fact  as  then  existing,  and  for  the  truth  of  which  the 
assured  vouches  to  the  insurer,  and  which  is  satisfied,  if  the  fact  is  as 
stated  at  the  time  when  the  contract  is  entered  into.  They  are  sometimes 
denominated  warranties  in  presenti.  That  is,  warranties  that  a  certain 
state  of  facts  exists  in  relation  to  the  risk  at  the  time  when  they  are  made. 

'Sayles  v.  iV.  W.  Ins.  Co.,  2  Curtis  (U.  S.)  610. 

^Peoria,  etc.,  Itis.  Co.  v.  Leioll,  18  111.  553;  mem.  of  case  in  4  Bennett's  F.  I. 
C.  187. 
"  Gloucester  Manuf.  Co.  v.  Bernard  Fire  Ins.  Co.,  5  Gray  (Mass.)  497. 
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All  warranties  are  treated  as  affirmative,  unless  from  the  language 
used,  and  the  subject-matter  of  the  risk,  a  contrary  construction  is 
inevitable.  Thus,  the  words  "  occupied  as  a  dwelling,"  '  "  as  a  hotel,"  • 
as  a  paper  mill,'  merely  relate  to  the  present  condition  or  use  of  the 
property,  and  are  not  to  be  construed  as  warranties  that  they  shall  he 
usedfw  no  other  purpose.  But  they  are  warranties  that  the  premises  shall 
be  used  for  no  other  purposes  materially  increasing  the  risk.  In  a  policy 
"  on  a  four-story  warehouse,  first  floor  occupied  by  machinery  used  for 
making  barrels,  with  privilege  of  storing  barrels  on  the  premises,"  the 
warranty  was  held  to  relate  only  to  the  present  use  of  the  property, 
and  was  not  a  warranty  that  it  should  be  used  for  no  other  purpose, 
and  the  premises  having  subsequently  been  used  for  making  boxe.-<, 
and  a  circular  saw  and  work  bench  introduced  into  the  building  for 
that  purpose,  which  use,  however,  had  ceased  before  the  fire,  it  was 
held  that  the  policy  was  not  thereby  avoided.* 

So,  where  the  policy  described  the  building  as  "  a  two-story  framed 
building  used  for  winding  and  coloring  yarn,  and  for  the  storage  of  spun 
yarn,  etc.,"  and  the  policy  also  contained  a  clause  stating  it  "  to  be 
the  true  intent  and  meaning  of  the  parties  hereto,  that  in  case  the 
above  mentioned  premises  shall,  at  any  time  after  the  making  and 
during  the  time  this  policy  would  otherwise  be  in  force,  be  appropria- 
ted, applied  or  used  to,  or  for  the  purpose  of  carrying  on  or  exercising 
therein  any  trade,  business  or  vocation  denominated  hazardous,  or 
extra  hazardous,  or  specified  in  the  memorandum  of  special  rates  in 
the  terms  and  conditions  annexed  to  this  policy,  or  for  the  purpose 
either  of  depositing,  storing  or  keeping  therein  any  of  the  articles, 
goods  or  merchandise  in  the  same  terms  or  conditions  denominated 
hazardous,  or  extra  hazardous,  or  included  in  the  memorandum  of 
special  rates,  except  as  herein  expressly  provided  for,  or  hereafter 
agreed  to  by  this  corporation,  in  writing,  to  be  added  to,  or  indorsed 
upon,  this  policy,  then  .and  from  thenceforth  so  long  as  the  same  shall 
be  so  appropriated,  applied  or  used,  these  presents  shall  cease  and  be 
of  no  force  or  effect." 


^Schultz  v.  Merchants'  Ins.  Co.,  57  Mo.  331 ;  Cumberland,  etc.,  Ins.  Co.  v.  ScheU, 
29  Penn.  St.  31. 
'  Catlin  V.  Springfield  Mre  Ins.  Co.,  1  Sum.  (U.  S.)  434. 

•  Wood  V.  Ins.  Co.,  ante;  May  v.  Buckeye  Ins.  Co.,  ante. 

*  United  States  Ins.  Co.  v.  Kimberly,  34  Md.  224 ;  6  Am.  Rep.  325  ;  Billings  v. 
Tolland,  etc.,  Ins.  Co.,  20  Conn.  139  ;  Smith  v.  MecJianics'  d-  Trader.^'  Ins.  Co.,  32 
N.  Y.  399  ;  O'Niel  v.  Buffalo  Ins.  Co.,  3  N,  Y.  122 ;  Blood  v.  Boimrd  Fire  Ins. 
Co.,  ante. 
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Among  the  subjects  enumerated  in  the  memorandum  of  special  rates 
contained  in  the  conditions  annexed  to  the  policy  are  "  wool  mills,  wheel- 
wrights and  wool  waste,  and  generally  all  mills  and  manufacturing 
establishments  requiring  the  use  of  fire  heat  not  before  enumerated." 
In  October,  1861,  the  manufacture  of  carpets  having  been  tempo- 
rarily suspended  under  the  pressure  of  the  times,  the  insured  placed 
in  the  building  covered  by  the  policy  in  suit,  thirteen  hand-looms  for 
weaving  woolen  army  blankets,  which  looms  were  in  part  made  from 
materials  before  used  in  manufacturing  carpets,  and  partly  from  new 
materials.  On  the  1st  of  November,  1861,  defendant,  for  an  additional 
premium  at  an  enhanced  rate,  consented  that  building  "  C,"  one  of  the 
several  constituting  the  carpet  factory,  be  occupied  for  weaving,  full- 
ing and  storage  purposes,  and  gave  privilege  "to  run  the  mill  nights 
for  the  term  of  three  months."  After  this  period  the  insured  com- 
menced weaving  army  blankets  by  hand  power  in  the  building  insured 
by  defendants,  and  continued  that  business  until  the  whole  establish- 
ment was  destroyed  by  fire,  which  occurred  in  January,  1862,  and 
originated  in  another  building.  There  was  no  evidence  that  the 
change  in  the  use  of  the  building  increased  the  risk,  and  the  plaintiff 
offered  to  show  that  the  risk  was  in  fact  decreased,  but  the  evidence 
was  excluded.  It  was  proved  that  the  process  of  fulling  was  never 
used  in  the  manufacture  of  carpets,  but  was  a  necessary  part  of  the 
manufacture  of  blankets ;  and  that  it  was  not  customary  for  carpet 
factories  to  be  run  nights.  The  court  below  nonsuited  the  plaintiff, 
but  upon  appaal  the  judgment  was  reversed  and  the  warranty  held  to 
be  merely  a  warranty  in  presenti,  and  that  a  change  in  the  use  did 
not  avoid  the  policy  unless  it  materially  increased  the  risk.' 

'^  Smith  V.  Mechanics',  etc.,  Ins.  Co.,  32  N.  T.  397,  Davis,  J.,  said:  "The  state- 
ment of  the  policy  that  the  building  insured  was  '  used  for  winding  and  coloring 
yarn,  and  for  stoi-age  of  spun  yam,'  was  undoubtedly  a  -warranty  of  its  then 
present  use.  Jenkins  v.  Chenango  Mut.  Ins.  Co.,  2  Denio,  75  ;  Wall  v.  'The  East 
River  Ins.  Co.,  3  Seld.  370.  This  is  all  that  is  settled  by  the  above  cases.  But 
there  is  no  pretense  that  the  building  in  this  case  was  not  used  at  the  time  of  the 
insurance  pi-ecisely  as  stated,  and,  therefore,  none  for  saying  that  the  warranty 
was  broken  in  presenti,  as  it  was  in  the  cases  cited.  The  only  question,  there- 
fore, on  this  pai-t  of  the  policy  is,  whether  it  contains  a  warranty  that  the  build- 
ing, during  the  continuance  of  the  policj-,  should  be  used  only  '  for  winding, 
coloring  and  storing  yarn,'  with  the  tixturos  and  machinery  then  in  it.  In  O'Neil 
V.  The  Buffalo  Ins.  Co.,  the  premises  were  described  as  occupied  by  a  certain 
individual  as  a  private  dwelling.  The  occupant  moved  from  and  ceased  to 
occupy  the  house  several  weeks  before  the  fire,  and  it  stood  vacant  when  burned. 
This  court  held  that  the  description  in  the  policy  must  be  regarded  as  a  warranty 
of  the  fact  that  the  person  named  wji*  the  occupant  at  the  date  of  the  policy,  and 
nothing  more.  3  Corastock,  122.  In  Catlhi  v.  The  Springfield  Ins.  Co.,  1  Sum. 
435,  the  policy  was  on  a  dwelling-house,  •  at  present  occupied  by  one  Joel  Rogers 
as  a  dwelling-house,  but  to  be  occupied  hereafter  as  a  tavern,  and  privileged  as 

22 
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So  where  the  policy  described  the  building  as  "  a  two-story  frame 
building,  etc.,  occupied  by  the  Hon.  George  J.  Goodhue  as  a  private 


such,'  it  was  held  thit  there  was  no  continuing-  warranty  that  the  house  should 
be  occupied  as  a  tavei-n  or  otherwise,  and  that  the  company  were  liable,  although 
the  building-  was  destroyed  while  vacant,  by  foul  means,  which  probably  could 
not  have  occurred  if  it  had  been  occupied.  A  distinction  was  made  in  the  court 
below  between  the  use  of  the  word  'occupied'  and  the  word  'used,'  in  the 
description  of  policy  as  to  the  effect  upon  the  question  of  continuing  waiTanty ; 
but  to  my  mind  the  suggestion  is  without  force.  Both  relate  to  the  present  actual 
use  of  the  property,  and  are,  when  so  applied,  synonymous  in  intent  and,  mean- 
ing-. If  the  courts  do  not  find  a  warranty  in  the  phrase  oceiijned  in  a  particular 
manner,  it  would  be  overstraining  to  find  one  in  the  words,  used  in  a  specified 
way.  If  an  insurance  company  desii-e  to  protect  itself  by  a  warranty  as  to  future 
or  continued  use  in  the  same  manner  as  when  insui-ed,  it  may  always  do  so  by 
language,  the  object  and  meaning  of  which  will  be  understood  by  both  parties ; 
and  the  courts  should  not  thus  construe  words  which  are  fully  satisfied  as  a 
description  of  a  present  use  or  condition,  into  a  promissoi-y  warranty,  unless  the 
inference  is  natural  and  iiresistible  that  such  was  the  understanding  and  design 
of  both  parties.  Where  there  is  such  a  wari-anty  as  to  future  use,  the  designated 
use  must  continue,  or  th"  warranty  will  be  broken,  for  coui-ts  have  no  right  to 
say  that  the  assured  may  abandon  the  particular  use  or  occupancy,  and  allow 
the  pi'emises  to  lie  vacant  oi-  idle  ;  for  the  very  act  of  I'equiring  such  a  wan-anty 
is  conclusive  that  the  insurer  considered  the  continuance  of  the  designated  use 
,or  occupancy  material  to  the  risk,  and  made  the  contract  accordingly.  In  my 
opinion,  thei-e  was  no  continuing  warranty  of  future  use  in  the  clause  of  the 
policy  under  consideration.  The  view  that  the  description  was  not  designed  as 
such  continuing  warranty,  is  strengthened  by  the  fact  that  the  company  have 
retained  in  the  policy  the  clause  in  i-egai-d  to  using  o]-  appropi-iating  the  property 
in  any  manner  included  in  their  tabular  statement  of  hazardous,  extra  hazardous 
and  special  rates ;  and  thus,  by  force  of  the  well  known  maxim  '  express'w  unius 
est  exdusio  alterius,'  assented  to  changes  not  within  the  prohibition.  Another 
question  of  the  case  is,  whether  the  change  of  use  of  the  building  fi-om  the  pur- 
poses named  in  the  description  to  the  use  of  the  hand  looms  for  weaving  blankets, 
falls  within  the  prohibition  just  referred  to.  In  considering  this  question,  it  is  to 
be  remembered  that  the  property  was  insured  as  a  part  of  a  manufactory  of 
woolen  fabrics— cai-pets  made  of  wool — and  is  therefore  properly  within  the 
designation  '  wool  mills,'  as  used  in  the  list  of  special  i-ates.  Indeed,  the  factoiy 
is  described  by  defendants  as  '  the  mill '  in  the  privilege  given  for  running  nights. 
It  was  insured  at  the  special  rates  fixed  by  the  company  because  of  the  kind  of 
business  carried  on.  In  making  the  change,  no  new  or  additional  business  was 
superadded  to  that  of  manufacturing  carpets.  The  lattei-  was  temporarily  aban- 
doned, and  the  making  of  blankets  temporai-ily  substituted.  The  same  matei-ial 
was  used,  prepared  substantially  in  the  same  manner,  but  brought  to  a  differ- 
ently consti-ucted  loom  for.  the  purpose  of  turning  out  a  different  fabric.  But 
there  was  no  chang-e  of  the  premises  or  of  the  business  fi-om  something  not 
'hazardous  or  extra  hazardous,'  or  not  specified  in  the  memorandum  of  special 
rates,  to  something  coming  within  either.  ITie  wool  mills  remained  wool  mills, 
although  they  made  blankets  instead  of  eai-pets  for  the  time  being,  and  never  by 
the  change  lost  their  character  as  a  manufactory  of  woolen  goods  in  which  they 
were  insured.  In  no  just  sense  of  the  prohibitory  clause  above  quoted,  was 
there  any  change  obnoxious  to  its  provisions ;  for  an  establishment  within  the 
special  rates,  because  it  manufactured  woolen  goods  of  one  kind,  was  no  more 
■within  them  because  it  made  the  same  material  into  a  different  kind  of  goods. 
In  my  judgment,  the  policy  was  not  forfeited  by  force  of  the  clause  relied  upon 
by  substituting  the  making  of  blankets  for  cai-pets  in  the  manner  described  in 
the  evidence,  because  it  was  no  such  change  or  different  '  appropriation '  as  is 
contemplated  by  that  clause.  The  question  is,  therefore,  the  same  precisely  as 
though  the  insured,  instead  of  setting  up  hand  looms  for  weaving  blankets  in  the 
building  named  by  defendants,  had  put  there  the  same  number  of  looms  for 
weaving  carpets.  And  as  there  was  no  continuing  warranty  that  the  particular 
use  of  the  building  stated  in  the  policy  should  be  continued  while  the  policy  run, 
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dwelling,'-  it  was  held  that  this  was  merely  descriptive  of  the  present 
use  of  the  building,  and  was  not  a  warranty  that  it  should  continue 
to  be  occupied  by  the  same  tenant  during  the  whole  life  of  the  policy.' 
"  The  description  in  the  policy,"  said  RuaoLES,  J.,  "  must  be  regarded 
as  a  warranty  of  the  fact  that  he  was  the  occupant,  at  the  date  of  the 
policy,  and  nothing  more.  The  description  imports  nothing  more.  The 
defendant  insists  that  the  description  warrants  not  only  that  he  (the 
tenant  named)  was  the  occupant  at  the  date  of  the  policy,  bnt  that  he 
was  to  remain  the  occupant  during  the  continuance  of  the  risk.  But 
the  parties  have  not  thought  it  proper  to  express  themselves  to  that 
effect.  *  *  If  it  had  been  the  intention  of  the  parties  to  make  it 
a  condition  that  he  should  remain  the  occupant  during  the  term  of 
the  insurance,  it  would  have  been  easy  to  say  so,  and  th&re  is  no  good 
reason  in  the  case  for  supposing  that  the  parties  intended  what  they  have 
not  expressed." 

A  policy  often  contains  both  an  affirmative  and  a  promissory 
warranty  as  to  the  risk.  That  is,  a  warranty  may  be  in  part 
affirmative,  and  in  part  promissory.  Thus  in  an  Iowa  case,'  the  policy 
described  the  occupancy  of  the  property  thus :  "Occupied  for  stores 
below,  the  upper  portion  to  remain  unoccupied  during  the  continuance  of 
this  policy."  The  court  held  that  the  former  part  of  the  statement  was 
an  affii-matite,  and  the  latter  part  a  promissory  warranty.  The  former 
merely  affirmed  that  a  certain  state  of  facts  did  exist,  the  latter,  not 
only  that  a  certain  state  of  facts  did,  but  should  continue  to  exist.  The 
former  was  not  broken  by  a  change  in  the  use,  unless  the  use  substi- 
tuted was  more  hazardous,  while  in  the  latter  case,  an  occupancy  of 
the  upper  portion  of  the  building  for  any  purpose,  was  a  breach  of  the 
warranty,  and  avoided  the  policy. 

Where  a  policy  stated  that  no  stoves  "  are  used  in  the  building,"  it 

the  case  ought  to  have  gone  to  the  jury  on  the  question  whether  the  risk  was 
materially  increased  by  the  conduct  of  the  assured  without  the  consent  of  the 
company.  The  evidence  which  was  offered  to  show  that  the  change,  in  fact, 
diminished  instead  of  increasing  the  risk,  should  have  been  allowed  upon  this 
question.  I  have  not  considered  the  force  to  be  given  (if  any)  to  the  consent  of 
the  company,  that  one  of  the  buildings,  constituting  a  part  of  the  manufacturing 
estabhshment,  might  be  used  for  a  process  wholly  unknown  in  carpet  nialdng, 
but  requisite  to  the  manufacture  of  most  other  woolen  goods,  as  implying  that 
such  goods  might  be  made  in  the  establishment  as  required  that  process.  It  is 
not  necessai-y  to  the  determination  of  this  case,  in  its  present  aspect,  that  any- 
thing furthei-  should  be  done  than  to  settle  the  construction  of  the  clauses  of  the 
policy  above  considered." 

'  O'Niel  V.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122 ;  3  Bennett's  F.  C.  I.  103. 

'Stout  v.  City  Mrelns.  Co.,  12  Iowa  374  ;  4  Bennett's  F.  I.  C.  555.  See  also, 
Carter  v  Humboldt,  etc.,  F.  Ins.  Co.,  17  id.  456. 
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was  held  a  mere  in  presenti  warranty,  and  that  the  use  of  a  stove  in 
the  building,  subseqvsntly,  did  not  avoid  the  policy.' 

A  warranty,  being  always  expressed  in  the  body  of  the  policy,  or 
in  papers  expressly  referred  to  therein  and  made  a  part  thereof,  is  a 
part  of  the  contract,  and  a  condition  precedent,  full  performance  of 
which  is  essential  in  order  to  entitle  the  assured  to  recover  for  a  loss 
under  the  policy ;  and  this  applies  equally  to  an  affirmative  or  promis- 
sory warranty.  The  former  must  be  shown  to  be  literally  true,  and 
the  latter  to  have  been  strictly  performed,  and  that  too,  without  any 
reference  to  the  question  whether  they  were  material  to  the  risk. 
The  insurer  is  permitted  to  judge  for  himself  upon  what  conditions 
he  will  assume  a  risk,  and  what  is  material  thereto,  and  if  he  sees  fit  to 
insert  immaterial  conditions  in  the  policy,  the  assured  cannot  defend 
against  a  breach  thereof  upon  that  ground.  By  inserting  them  in 
the  policy,  the  insurer  has  made  them  material,  and  the  assured  is 
estopped  from  going  into  that  inquiry.  Thep  are  conditions  of  the 
contract,  and  must  be  literally  performed,  even  though  the  risk  is  thereby 
increased.  The  assured  has  no  election,  but  must  stand  upon  his  perform- 
ance of  them.' 

Unless  it  is  clear  from  the  language  used,  that  the  parties  intended 
a  warranty  to  apply  to  the  future  use  of  the  premises,  it  will  be  con- 
strued as  a  warranty  in  presenti  merely.  Thus,  where  the  assured 
stated  in  his  application,  "  clerk  sleeps  in  the  store,"  it  was  held  that 
this  merely  referred  to  the  present  occupancy  of  the  store,  and  could 
not  be  construed  as  a  warranty  that  the  same  state  of  things  would 
continue.'  "  Whether,"  says  Lowrie,  J.,  "  a  statement  shall  be  taken 
as  a  warranty,  is  a  mere  question  of  interpretation  to  be  ascertained  in 
policies  of  insurance  just  as  in  other  contracts.  *  *  Here  it  does 
not  expressly  appear  that  the  clerk  was  to  sleep  in  the  store  as  a  pre- 
caution against  fire,  and  it  is  not  otherwise  obvious  that  that  was  the 
intention  of  sleeping  there.  *  *  It  may  be  a  mere  license.  1  Sum. 
(U.  S.)  C.  C.  435.  "We  may  illustrate  the  impossibility  of  the  arbitrary 
construction  contended  for,  by  changing  the  sentence  and  making  it 
read,  "  clerk  cooks  his  victuals  in  the  store."  It  would  hardly  be  con- 
tended that  he  should  continue  to  do  so,  for  this  would  increase  the 
risk.  Or,  let  it  read,  "  a  tavern  is  kept  in  part  of  the  house,"  this 
would  not  be  regarded  as  a  warranty  that  he  should  continue  to  do  so, 

'  Aurora  F.  Ins.  Co.  v.  Eddy,  ante. 

'Marshall  on  Ins.  249. 

'Fnabie  v.  Fayette  Mut.  Ins.  Co.,  37  Penn.  St.  325  ;  4  Benn.  V.  I.  C.  159. 
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for  the  by-laws  show  that  the  company  regarded  such  a  use  of  the 
house  as  addins^  to  the  risk.  The  rule  seems  to  be  that  such  represen- 
tations in,  or  a  part  of  the  policy,  are  construed  to  be  warranties  when 
it  appears  to  the  court  that  they  have  had,  in  themselves,  or  in  the 
view  of  the  parties,  a  tendency  to  induce  the  company  to  enter  into 
the  contract  on  terms  more  favorable  to  the  insured,  than  without 
them.  If  the  court  cannot  say  so,  then  they  are  treated  as  representations, 
and  it  is  left  to  the  jury  to  say  whether  or  not  they  are  material  mis- 
representations tending  to  mislead,  and  actually  misleading  the  insur- 
ers. The  rule  perhaps  may  be  more  concisely  stated  thus.  Any  state- 
ment or  descriptio7i,  or  any  undertaking  on  the  part  of  the  assured,  on  the 
face  of  the  policy,  which  relates  to  the  risk,  is  a  warranty,  an  express  war- 
ranty, and  a  condition  precedent.  It  is  not  necessary  that  it  should  be 
stated  to  .be  a  warranty,  or  that  it  should  be  so  by  construction.  It  is 
enough  that  it  appears  upon  the  face  of  the  policy  and  relates  to  the  risk.' 


'In Wood  V.  Ins.  Co.,  13  Conn.  533,  the  subject  of  insurance  was  described  in 
the  policy  as  "  the  one  nndivided  half  of  the  paper-mill  which  the  insured  owned 
at  W.,  tog-ether  with  the  half  of  the  machinery,  wheels,  gearing-,"  etc.,  and  in  a 
memorandum  in  the  conditions  annexed  to  the  policy,  paper-mills  and  grist-mills 
were  mentioned  among  the  articles  which  were  to  be  insured  at  special  rates  of 
premium,  in  contradistinction  to  those  which  wei-e  not  hazardous,  hazardous  or 
extra  hazardous.  In  February,  when  the  insurance  was  eifected,  the  building  in 
question  was  a  paper-mill,  and  was  used  for  no  other  pui-pose.  In  August  fol- 
lowing, its  use  as  a  paper-mill  was  discontinued,  the  rag-cutter  and  duster  were 
removed,  and  a  pair  of  millstones,  for  grinding  grain,  were  put  in  their  places, 
moved  by  the  same  gearing,  and  by  the  power  of  the  same  water-wheel,  all  the 
other  machinery  remaining  as  it  was.  By  the  use  of  the  millstones,  the  risk  was 
gi-eater  than  it  would  have  been  if  no  use  had  been  made  of  the  premises,  but 
not  gi-eater  than  if  the  paper-mill  only  had  been  in  operation.  In  September, 
during  the  continuance  of  the  risk,  the  premises  were  destroyed  by  fire,  not 
caused  by  the  millstones.  In  an  action  on  the  policy  against  the  insurers,  it  was 
held  that  the  description  of  the  building  as  a  paper-mill  related  to  the  risk ;  that 
it  was  a  warranty,  and  that  if  the  building  was  not  a  paper-mill  at  the  time  of 
the  loss,  the  warranty  was  not  complied  -with ;  that  at  the  time  of  the  loss  it  was 
a  paper-mill,  ready  for  use,  and,  con.=eiiuently,  the  warranty  was  duly  kept ;  and 
that  the  insurers  were  not  absolved  from  their  obligations  by  reason  of  any 
increased  hazard  resulting  from  the  alterations  in  the  mill. 


342  Application. 


CHAPTER  V. 
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Representations ;  what  are  ;  must  be  material. 

Sec.  177.  A  representation  precedes  the  contract ;  and,  being  only 
the  inducement  thereto,  need  only  be  true  as  to  matters  material  to  the 
risk,  and  that  influence  the  insurer  in  taking  or  rejecting  the  risk,  or 
in  fixing  the  rate  of  premium  therefor.'  It  is  not,  however,  for  the 
insurer,  but  for  the  jury  to  say  whether  the  representation  is  material.  The 
mere  fact  that  the   insurer  insists  that  the  risk  would  have  been 


'  Soardman  v.  N.  H.,  etc.,  Itis.  Co.,  20  N.  H.  551 ;  Price  v.  Phoenix,  etc.,  Ins.  Co., 
17  Minn.  497 ;  Mcoll  v.  American  Ins.  Co.,  3  W.  &  M.  (U.  S.)  i  2  ;  Williams  v.  N. 
E.,  etc.,  Ins.  Co.,  31  Me.  289  ;  Columbian  Ins.  Co.  v.  Laiorence,  10  Pet.  (U.  S.)  i)07  ; 
see,  also  same  case,  2  Pet.  (U.  S.)  25;  Stebbins  v.  Globe  Ins.  Co.,  2  Hall  (N.  Y. 
S.  C.)  632 ;  Barber  v.  Fletclier,  1  Doug.  305 ;  Danish  v.  Hudson  River  Ins.  Co., 
12  Cash.  (Mass.)  416  ;  Dennison  v.  Thomaston,  etc.,  Ins.  Co.,  20  Me.  125 ;  Delong- 
uemere  v.  Tradesman's  Ins.  Co.,  2  Hall  (N.  T.  S.  C.)  589 ;  Harmer  v.  Protection 
Ins.  Co.,  2  Ohio  St.  452  ;  Glendale  Mf'g  Co.  v.  Protection  Ins.  Co.,  21  Conn.  19 ; 
Peoria  M.  &  F.  Ins.  Co.  v.  PerMns,  16  Mich.  380  ;  Witherill  v.  Maine  Ins.  Co.,  49 
Me.  200 ;  Marshall  v.  Columbian  Ins.  Co.,  27  N.  H.  157 ;  Cumberland  Valley,  etc., 
Protection  Co.  v.  Scliell,  29  Penn.  St.  31 ;  Wall  v.  Howard  Ins.  Co.,  14  Barb. 
(N.  Y.)  383  ;  Carpenter  v.  American  Ins.  Co.,  1  Story  (U.  S.)  57 ;  Roth  v.  City  F. 
Ins.  Co.,  6  McLean  (U.  S.)  324 ;  aark  v.  N.  E.  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.) 
842;  Gould  V.  York  Co.  Mut.  F.  Ins.  Co.,  47  Me.  403. 
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rejected,  or  the  rate  of  premium  would  have  been  higher,  if  the  real 
facts  had  been  known  to  him,  is  not  enough  to  weaken  the  validity  of 
the  policy.  The  jury  nuts!  find,  as  a  matter  of  fact,  that  the  representa- 
tions were  mateiHal,  and  in  fact  influenced  the  insure^'  in  taking  the  risk  at 
a  lower  rate  of  premium  than  he  would  have  taken  it  f'm;  if  the  real  state 
of  the  risk  had  been  known.' 

In  arriving  at  a  proper  result,  the  jury  may  consider  the  evidence 
of  insurance  men  as  to  the  materiality  of  the  statements,  but  that  is 
only  an  aid  to  the  result,  and  by  no  means  decisive.  The  jury  must 
say,  from,  all  the  facts  and  circumstances,  whether'  the  representations  were 
materiai  or  not.'  But  in  a  case  where  the  facts  are  not  in  dispute,  the 
question  of  materiality  is  for  the  court.' 

The  assured  is  not  held  to  the  strict  or  even  literal  truth  of  his 
representations.  It  is  enough  if  they  are  subtantially  true.''  "  It  is 
enough"  says  Sutherland,  J.,'  "if  a  representation  be  made  without 
fraud,  and  be  not  false  in  any  material  point ;  or  if  it  be  substantially, 
althoughnot  literally  true.°    Although,"  he  adds,  "the  description  may 

'In  Classen  v.  Smith,  3  Wash.  (U.  S.  C.  C.)  156,  the  assured  repi'esented  to  the 
insurer  that  they  had  no  doubt  that  they  could  get  the  insurance  in  New  York  for 
15  per  cent.  The  defendants  chai-ged  them  20  per  cent.  In  fact,  the  assui-ed  had 
applied  to  several  offices  in  New  York,  and  20  per  cent,  had  been  demanded.  In 
an  action  upon  the  policy  this  misrepresentation  was  set  up  in  defense.  The 
court  held  that  the  representation  was  not  material,  as  it  did  not  influence  the 
insui-ei-s  to  take  15  per  cent.,  and  that,  as  they  charged  and  received  the  risk  at 

20  per  cent.,  it  must  be  presumed  that  they  acted  upon  their  own  judgment  rather 
than  upon  what  the  assured  said.  "  While,"  say  the  court,  "  the  statement  could 
not  be  defended  at  the  bar  of  conscience,  the  misrepresentation  could  have  had  no 
influence  affecting  the  rate  of  jiremium,  because  upon  their  own  judgment  they 
demanded  20  per  cent,  instead  of  15  ;  nor  ought  it  to  have  induced  the  acceptance 
of  the  risk  at  all,  nor  influenced  the  rate  of  premium,  for  the  representation 
expressed  nothing  bat  an  opinion  that  the  insurance  could,  be  effected  at  that 
rate ;  and  the  insurer  could  not  have  accepted  it  a.i  a  candid  opinion,  because  the 
facts  shiwed  that  it  was  not;  for,  if  it  were,  why  leave  New  York  and  go  to 
Philadelphia,  and  then  pay  20  instead  of  15  per  cent.  1 "  Huhhard  v.  Glover,  3 
Camp.  313. 

'  Wainwright  v.  Bland,  1  M.  &  W.  32  ;  McLanahan  v.  Universal  Ins.  Co.,  1  Pet. 
(U.  S.)  170;  McLawsv.  United  Kingdom,  etc..  Institution,  23  C.  C.  S.  (Sc.)  559  ; 
Sexton  V.  Montgomery,  etc.,  Ins.  Co.,  9  Barb.  (N.  Y.)  191 ;  Fower  v.  City  F.  Ins. 
Co.,  8  Phila.  (Penn.)  566 ;  Mut.  Ins.  Co.  v.  Deah,  18  Md.  26  ;  Life  Ins.  Co.  v. 
Fransisco,  17  Wall.  (U.  S.)  672  ;  Peroival  v.  Mains  Ins.  Co.,  33  Me.  242 ;  ParTter 
v.  Bridgeport  Ins.  Co.,  10  Gray  (Mass.)  302  ;  Board/man  v.  N.  H.,  etc.,  Ins.  Co., 

21  N.  H.  551 ;  Bulkley  v.  Protection  Ins.  Co.,  2  Paine  (U.  S.)  82. 

'  Ourry  v.  Com.  Im.  Co.,  10  Pick.  (Mass.)  535 ;  Fletcher  v.  Com.  Im.  Co.,  18  id- 
419 ;  1.  Ben.  F.  I.  C.  556. 

*Nichol  v.  American  Ins.  Co.,  3  W.  &  M.  (U.  S.)  527;  Edwards  v.  Footner,  1 
Camp.  530. 

^Jefferscm  Ins.  Co.  v.  Cotheal,  7  Wend.  (N.  Y.)  72 ;  1  Ben.  F.  I.  C.  354. 

•  Paw.ion  V.  Watson,  Camp.  787.  The  force  of  this  proposition  will  perhaps  be 
more  readily  grasped,  from  a  brief  statement  of  what  has  been  held  by  the  courts 
in  various  cases  involving  the  question.  Thus  in  Delonguemare  v.  Tradesinen's 
Ins.  Co.,  ante,  the  building  was  represented  as  completed ;  held,  complied  with  if 
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differ  very  considerably  from  the  actual  state  of  the  property  insured, 
if  such  variation  were  not  fraudulently  intended,  and  did  not  in  fact  affect 
the  rate  of  insurance,  or  change  the  actual  risk,  it  can  scarcely  he  deemed 
material." '  The  assured  is  not  bound  to  state  what  his  opinion  is  of 
the  risk,  but  the  bald,  naked  facts  relating  thereto." 

Where  the  misrepresentation  alleged  is  of  something  that  is  inde- 
pendent of  the  property  insured,  the  policy  is  not  invalidated 
when  the  loss  is  not  affected  thereby ; '  nor  when  the  application 
was  made  out  by  the  insurer's  agent,  and,  knowing  the  facts, 
he  misstated  them ;  ■"  or  when  the  facts  were  stated  as  they  were, 
by  his  direction.'  A  representation  may  be  made  either  in  writing  or 
by  parol,  and  is  equally  fatal  to  a  recovery  in  the  one  case  as  in  the 
other,  if  false  and  material  to  the  risk." 

If  an  answer  to  an  interrogatory  is  false  and  relates  to  a  material 
matter,  it  is  fatal  to  a  recovery  under  the  policy.'  The  assured  is 
bound  to  answer  truly  or  not  at  all ;  and  as  to  whether,  in  view 

substantially  finished.  In  Collins  v.  Charlestoion  Mut.  F.  Ins.  Co.,  10  Gray 
(Mass.)  155,  the  building  was  represented  as  used  for  manufacturing'  lead 
pipe  only.  Reels,  for  winding  pipe  on,  were  also  made  in  the  buitding ;  held, 
no  misrepresentation.  In  Suddey  v.  Delafield,  2  Caines  (N.  Y.)  222,  it  was  repre- 
sented that  the  ship  would  sail  with  ballast,  she  sailed  with  one  trunk  and  ten 
barrels  of  gunpowder ;  held,  a  substantial  compliance.  In  Alexander  v.  Campbell, 
27  L.  T.  (N.  S.)  462,  the  vessel  was  represented  as  having  been  raeio  metaled,  in 
fact  new  metal  had  only  been  put  on  where  needed ;  held,  the  representation  was 
met.  In  Ins.  Co.  of  N.  America  v.  McDowell,  50  111.  120,  the  assured  represented 
that  no  open  lights  were  used  in  the  mill,  in  fact  an  open  kerosene  lamp  was  used 
in  the  counting-room ;  held,  no  misrepresentation.  In  Lee  v.  Hmeard  Ins.  Co., 
11  Cush.  (Mass.)  324,  the  value  of  the  goods  was  represented  as  being  between 
?2,000  and  $3,000.  When  the  application  was  made  there  was  not  $2,000  worth 
of  goods  on  hand ;  held,  that  the  policy  was  not  thereby  avoided,  if  the  assured 
in  good  faith  intended  and  expected  to  keep  that  amount  during  the  life  of  the 
policy.  In  Irvin  v.  Sea  Ins.  Co.,  22  "Wend.  (N.  Y.)  380,  it  was  represented  "no 
spirits  allowed  on  board."  There  were  two  kegs  of  four  or  five  gallons  each  on 
board,  but  they  were  not  on  board  for  use,  nor  were  they  tapped  during  the 
voyage ;  held,  not  a  misrepresentation.  See  also,  Wynne  v.  Liv.,  Lon.  &  Globe 
Ins.  Co.,  71  N.  C.  121 ;  Denniion  v.  Thomaston,  etc.,  Ins.  Co.,  20  Me.  125;  Allen 
V.  Charlestovm  Ins.  Co.,  5  Gray  (Mass.)  384. 

'See  also,  Daniels  v.  Hudson  River  Ins.  Co.,  12  Cush.  (Mass.)  416 ;  Clason  v. 
Smith,  ante;  Chase  y.  Washington  Mut.  Ins.  Co.,  12  Barb.  (N.  Y.)  695  j  Williains 
v.  N.  E.  Mut.  F.  Ins.  Co.,  ante. 

^Dennison  v.  Mut.  Ins.  Co.,  20  Me.  125. 

'  Howard  F.  &  M.  Ins.  Co.  v.  Comick,  24  111.  455. 

*  Michael  v.  Mut.  Ins.  Co.,  10  La.  An.  737 ;  Hmne  Mut.  F.  Ins.  Co.  v.  Garfield, 
60  111  124 ;  Ayres  v.  Hartford  Fins.  Co.,  17  Iowa,  176 ;  Pltaey  v.  Glen's  Falls 
Ins.  Co.,  65  N.  Y.  6  ;  Viele  v.  Genmnia  F.  Ins.  Co.,  26  Iowa,  9 ;  Anrles  Ins.  Co. 
V.  Shipman,  77  111.  189  ;  Reaper  City  Ins.  Co.  v.  Jones,  62  id.  458 ;  McBi-ide  v. 
Repioblic  Ins.  Co.,  30  Wis.  562. 

'  Rockford  Ins.  Co.  v.  Nelson,  75  111.  548. 

'  Wainwright  v.  Bland,  1  M.  &  W.  32. 

'BuTTitty.  Saratopa,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  188  ;  Owmherland  Valley,  etc., 
J^otecttvn  Co.  V.  SMI,  27  Penn.  St.  31. 
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of  the  language  of  the  whole  instrument,  and  the  facts  attending 
the  risk,  his  answer  is  true,  or  relates  to  a  material  matter,  is  a 
question  for  the  jury.'  It  is  not  necessary  that  the  jury  should  find 
that  the  assured  made  the  Tepresentntion  viith  a  fraudulent  intent ; 
for  if  it  does  not  relate  to  a  material  matt&i;  it  does  not  defeat  the  policy, 
howe-oer  fraudulent  may  have  been  the  intent  or  purpose  of  the  assured.'^ 
The  question  is,  whether  it  related  to  a  matter  so  material  that  if  it 
had  not  been  made  on  the  one  hand,  or  if  made  on  the  other,  the 
insurer  would  have  been  influenced  to  reject  the  risk  or  materially 
modify  his  contract.'  If  the  representation  is  material  to  the  risk,  although 
the  result  of  accident  or  mistake,  it  avoids  the  policy.' 

The  insurer  takes  the  burden  of  establishing  both  the  falsity  of  the 
statements  and  their  materiality,'  and  this  must  be  done  by  full  proof, 
as  the  law  will  not  presume  fraud,  but  the  reverse,  and  will  not  set 
aside  a  contract  upon  that  ground,  unless  the  fraud  and  materiality 
of  the  statement  are  fully  established." 

Bepresentations  affecting  the  risk.     Tests  of  materiality. 

Sec.  178.  Any  representation  of  the  assured,  in  reference  to  the 
property,  that  is  material  to  the  risk,  and  influences  the  insurer  either  in 
taking  or  rejecting  it,  and  affects  the  rate  of  premium  at  which  the  risk 
is  assumed,  if  relied  upon  by  the  insurer,  and  is  untrue,  avoids  the  policy,' 

?— 

'  Cumberland,  etc.,  Protection  Co.  v.  ScTiell,  ante;  Crocker  v.  People's  Ins.  Co.,  8 
Cush.  (Mass.)  79 ;  Parker  v.  Bridgeport  Ins.  Co.,  10  Gray  (Mass.)  302 ;  Bellatty 
V.  ThanMskm  In.s.  Co.,  61  Me.  414;  Curtis  v.  Home  Ins.  Co.,  1  Bias.  (U.  S.)  485. 

'  Contineiital  Ins.  Co.  v.  Kasey,  25  Gratt.  (Va.)  268. 

'  Hollowiaan  v.  Life  Im.  Co.,  1  Woods  (U.  S.  C.  C.)  674 ;  Columbian  Iiis.  Co.  v. 
Lawrenee,  2  Pet.  (U.  S.)  25  ;  Quin  v.  JYational  Ass.  Co.,  IJ.  &  C.  (Irish)  316.  In 
Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507,  Stokt,  J.,  says,  in  I'eference 
to  the  effect  of  a  misdescription  of  the  risk,  that  "  if  the  misde.^cription  were  mate- 
rial to  the  risk,  and  would  increase  it,  but  yet  would  not  reduce  the  premium,  it 
would  not  avoid  the  policy."  Thus  holding  that  the  test  of  materiality  is  the  effect 
which  the  misrepresentation  had  in  inducing  the  taking  of  the  lisk  at  a  higher  or 
lower  rate  of  premium.  This,  however,  while  one  of  the  tests,  is  not  now  regarded 
as  the  only  one.  See  Battlts  v.  York,  etc.,  Ins.  Co.,  ante;  Hollowman  v.  Life  Ins. 
Co.,  ante;  Battles  v.  York  Co.,  etc.,  In^.  Co.,  41  Me.  208  ;  /Swift  v.  Mut.  Life  Ins. 
Co.,  2  T.  &  C.  (N.  Y.)  302. 

*  Carpenter  v.  American  Ins.  Co.,  1  Story  (U.  S.)  57. 

'  Cushman  v.  U.  S.  Life  Ins.  Co.,  4  Hun  (N.  Y.)  783. 

'Pine  V.  Vanuxem,  3  Yeates  (Penn.)  30. 

'  The  distinction  between  a  representation  and  a  waiTanty  in  an  application  for 
an  insurance  is,  that  in  the  one  case  the  underwriter's  action  is  induced  or  affected 
theieby,  while  a  representation  may  or  may  not  be  fatal  if  false,  in  proportion  as 
it  is  matei'ial  or  immaterial  to  the  i-isk  undertaken,  Comtnonwealth  Ins.  Co.  v. 
Monninger,  18  Ind.  352,  and  a  warranty  will  be  strictly  construed.  Grant  v.  Lex. 
Ins.  Co.,  5  Ind.  23;  Pawson  v.  Watson,  Cowp.  601-784;  De  Hahn  v.  Hartley, 
1  T.  R.  343.  Where  the  survey  is  in  tei-ms  made  a  pai-t  of  the  policy,  the  state- 
ments thej'ein  are  i-egarded  as  wan-anty.  Cox  v.  JEtiM  Ins.  Co.,  29  Ind.  586.  ; 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  25.;   Sheldon  v.  Hartford  Ins. 
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and  this  applies  to  representations  as  to  the  title,'  the  character  of  the 

Co.,  22  Conn.  235  ;  Nicoll  v.  American  Ins.  Co.,  3  W.  &  M.  (U.  S.)  529.  In  Qirard 
Fire  and  Marine  Irui.  Co.  v.  Stephenson,  37  Penn.  St.  292,  the  plaintiff,  in  conver- 
sation with  the  defendant's  ajfent  who  took  the  application,  stated  that  he  expected 
to  be  from  home  much  of  the  time,  and  that  the  carpenter's  shop  would  be  but 
little  used,  though  he  might  want  to  use  it,  and  that  there  would  be  no  fire  in  it. 
This  conversation  was  not  reported  to  the  company,  and  they  issued  the  policy  in 
ignorance  of  it.  The  court  held  that  it  couldnot  operate  as  a  defense  to  the  policy, 
though  false,  because  the  insurei'S  not  knowiny  of,  could  not  have  been  influenced  by  it. 
Representations  precede  and  are  no  part  of  the  contract,  but  ai-e  merely  collat- 
eral thereto.  They  may  induce  the  making  of  the  contract,  but  are  no  part  of, 
unless  in  terms  incorporated  into  it.  When  they  are  imported  into  the  contract, 
they  become  wan-anties,  and  must  be  stiictly  ti-ue,  otherwise  they  need  only  be 
substantially  true,  and  have  no  effect,  unless  they  relate  to  matters  material  to 
the  risk.  Hicjbee  v.  Guardian  Ins.  Co.,  66  Bai'b.  (JS'.  Y.  )  462;  Buford\.  New 
York  Life  his.  Co.,  5  Oi-eg.  334  ;  Cox  v.  JEtna  Ins.  Co.,  29  Ind.  586  ;  Ijycoming 
Ins.  Co.  V.  Mitchell.  48  Penn.  St,  362  ;  Daniels  y.  Hudson  River  Ins.  Co.,  >2  Cush. 
(Mass.)  416  ;  Nicoll  v.  American  In.^.  Co.,  3  W.  &  M.  (U.  S.)  529  ;  Wilsonv.  Con- 
way Ins.  Co.,  4  R.  I.  141  ;  Glendale  Woolai  Co.  v.  Protection  Ins.  Co.,  21  Conn. 
19 ;  State,  etc.,  Ins.  Co.  v.  Arthur,  30  Penn.  St.  315 ;  Wall  v.  Howard  Ins.  Co., 
14  Barb.  (N.  Y.)  383.  But,  if  they  ai'e  incoi'porated  into  the  pohcy,  they  become 
warranties,  and  must  be  literally,  strictly  true.  Battles -v.  York  Mut.  /ns.  Co.,  41 
Me.  208 ;  Penjisylvania  Ins.  Co  v.  ffottman,  48  Penn.  St.  151  ;  Gould  v.  York, 
etc.,  Ins.  Co.,  47  Me.  403  ;  Gahagan  v.  Union,  etc.,  Ins.  Co.,  48  N.  H.  176  ;  Leath- 
ers V.  Ins.  Co.,  24  id.  259. 

■  Bellatty  v.  Thojnaston  Ins.  Co.,  61  Me.  414.  An  application  nlade  to  a  mutual 
insurance  company,  in  a  piinted  form  issued  by  them,  by  one  of  their  agents, 
without  knowledge  of  the  person  to  be  insured,  for  insurance  on  a  building, 
stated  that  "  the  pi'opei-ty  to  be  insured "  belonged  to  him,  when,  in  fact,  he 
owned  the  building  only,  and  was  a  mere  tenant  at  will  of  the  land  on  which  it 
stood.  A  policy  was  issued  thereon,  expressly  made  subject  to  the  lien  of  the 
company  on  the  interest  of  the  assured  in  any  personal  property  or  buildings 
insured  and  the  land  under  such  buildings,  upon  which  lien  the  company 
expressed  their  intention  to  rely  ;  and  to  the  by-laws,  the  conditions  of  which 
were  declared  to  be  part  of  the  policy,  and  provided  that  the  application  should 
be  a  part  of  the  policy  and  warranty  on  the  part  of  the  assured,  that  any  policy 
should  be  void,  "  unless  the  true  title  and  interest  of  the  insured  be  expressed  in 
the  proposal  or  application ;  that  property  held  by  lease,  or  standing  on  land 
so  held,  shall  not  be  insui'ed,  unless  specially  desci-ibed  as  such  in  the  applica- 
tion ; "  that,  "  in  case  the  application  is  made  through  an  agent,  the  applicant 
shall  be  held  liable  for  the  representation,"  and  that  "no  insurance  agent  or 
broker  forwarding  applications  to  this  office  is  authorized  to  bind  the  company  in 
any  case  whatever."  The  court  held  that  the  assui-ed,  by  accepting  the  policy, 
adopted  the  rera-esentations  of  the  agent ;  that  the  failure  to  specify  the  nature 
of  his  interest  avoided  the  policy  ;  and  that  parol  evidence  of  the  agent's  knowl- 
edge of  the  actual  facts  was  inadmissible.  Kibbe  v.  Hamilton,  etc.,  Ins.  Co., 
11  Gray  (Mass.)  163.  Two  partners,  in  an  application  for  insurance  on  a  build- 
ing which  was  required  to  contain  "  a  full,  fair  and  substantially  a  true  repre- 
sentation of  all  the  facts  and  circumstances  respecting  the  property,  so  far  as  they 
are  within  the  knowledge  of  the  assured  and  are  material  to  the  risk,"  stated  that 
they  owned  the  land  on  which  it  stood.  In  fact,  one  of  them,  to  whom  the  policy 
was  made  payable,  owned  it,  and  the  other  was  charged  on 'their  books  with  half 
its  cost.  The  partnership  was  afterwards  dissolved,  and  all  that  owner's  interest 
in  its  assets  transferred  to  his  co-partner,  to  whom  the  insurers,  with  notice  of  the 
facts,  agreed  that  the  policy  should  "  stand  good."  It  was  held  that  the  insui'ers 
were  liable  for  a  loss  by  a  subsequent  fire.  Collins  v.  Charlestovm,  etc.,  Ins.  Co., 
10  Gray  (Mass.)  155 ;  Phenix  Ins.  Co.  v.  Lavyrence,  4  Met.  (Ky.)  9.  A  lessee  of 
land  for  a  term  of  yeara,  with  the  rtght  to  remove  the  buildings  to  be  erected 
thereon  at  the  termination  of  his  term,  effected  an  insurance  of  the  buildings,  as 
the  owner  thei-eof ;  the  policy  contained  a  condition  that,  "if  the  interest  in  the 
pi'opei-ty  to  be  insured  be  a  leasehold  interest,  or  other  interest  not  absolute,  it 
must  be  so  represented  to  the  company  and  expressed  in  the  policy  in  writing, 
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risk,'  or  as  to  any  matter  in  relation  to  the  risk  stated  by  the  assured." 

otherwise  the  insurance  shall  be  void."  It  was  held  that  the  insured,  being  the 
absolute  owner  of  the  buildings,  had  a  light  to  insure  them  as  such,  and  was  not 
bound  to  disclose  the  extent  of  his  interest  in  the  land.  Hope,  etc.,  Ins.  Co.  v. 
Brolaskey,  35  Penn.  St.  282.  If  an  application  is  expressly  made  a  part  of  the 
pohcy,  and  the  policy  is  also  made  subject  to  the  conditions  and  limitations 
expressed  in  the  by-laws  annexed,  and  these  by-laws  provide  that  the  policy 
shall  be  void  if  the  application  shall  not  contain  a  full,  fair  and  substantially  true 
i-epresentation  of  all  the  facts  and  circumstances  respecting  the  property,  so  far 
as  they  are  within  the  knowledge  of  the  assured  and  material  to  the  risk,  and  the 
premises  ai'e  subject  to  two  mortgages  made  by  the  insured,  the  mentioning  of 
only  one  of  them,  in  reply  to  a  question  in  the  application,  "  Is  the  property  mort- 
gaged or  otherwise  incumbered,  and  to  what  amount  1 "  will  avoid  the  policy. 
And  the  fact  that  the  insured  did  not  then  recollect  the  other  mortgage  is  imma- 
terial. Tcmne  v.  Fitchburg,  etc.,  Ins.  Co.,  7  Allen  (Mass.)  51.  A  policy  was 
issued  under  the  conditions  and  limitations  expressed  in  the  by-laws  of  the  insur- 
ance company,  one  of  which  was  that,  when  any  property  insured  should  be 
taken  possession  of  by  a  mortgagee,  the  policy  should  be  void,  and  the  application, 
which  was  expressly  made  a  part  of  the  policy,  contained  an  agreement  that,  if 
the  answers  did  not  give  a  full,  just  and  true  exposition  of  all  the  facts  and  cir- 
cumstances in  relation  to  the  condition,  sitiiation,  value  and  risk  of  the  property 
to  be  insui-ed,  the  policy  should  be  void,  the  omission  to  disclose  in  the  application 
the  fact  that  possession  of  the  premises  to  be  insured  had  been  taken  under  a 
second  mortgage,  and  a  subsequent  retaking  of  possession  under  the  same  mort- 
gage, without  the  consent  of  the  underwriters,  will  avoid  the  policy.  Battles  v. 
York,  etc.,  Iiis.  Co.,  41  Me.  208 ;  Smith  v.  Empire  Ins.  Co.,  25  Barb.  (N.  Y.)  497. 
The  policy  will  also  be  rendered  invahd  if,  in  reply  to  a  question  m  the  appli- 
cation calling  for  the  amount  of  incumbrances,  the  answer  was  that  there  were 
two  mortgages,  for  !P2,700  in  all,  the  first  of  which  was  for  $1,150,  and  the  second 
for  Sl,550,  when  in  fact  the  first  was  for  §1,150  as  principal,  and  for  accrued 
interest  to  the  amount  of  §300  more.  Jacobs  v.  Eagle  Ins.  Co.,  7  Allen  (Mass.) 
132 ;  Murphy  v.  Pecrple's,  etc.,  Ins.  Co.,  id.  239. 

'In  Farmers',  etc.,  Ins.  Co.  v.  Snyder,  l>i  Wend.  (N.  Y.)  481,  the  plaintiff 
described  the  building  in  his  application,  which  was  wt  made  a  part  ot  the  policy, 
as  follows:  "Thick  stone  partitions  running  lengthwise  through  the  building  to 
the  roof  "  The  stone  partition,  in  fact,  did  not  extend  beyond  the  garret  floor. 
The  court  held  that  the  policy  was  valid,  unless  the  fact  that  the  stone  partition 
did  not  extend  higher  th^n  the  garret  floor  was  material  to  the  i;isk  and  that  the 
iui-y  were  the  sole  judges  of  the  fact.  In  Boardman  v.  N-^-  ^{»*-  ^f  •  P";'  f 
Th  551,  the  application  stated  that  the  store  was  occupied  by  tenants  includ- 
ing a  cabinetmaker.  The  third  stoi-y  was  vacant.  There  were  carpenters  and 
Tofnei-s'  shops  in  the  ti.-st  story.  It  was  held  not  ^  l^e  a  warranty  as  to  occu- 
pancy? and  not  to  avoid  the  P0li'=y.™i??«tl^«A"7f°r^„'  aHaUm  7)632 
occupancy  was  material  to  the  risk.     Stebbtns  v.  aiobe  Ins.  Co.,  2  Hall  (N.\.)  b6^. 

'Holhmman  v.  Life  Ins.  Co.,  1  Woods  (U.  S.)  671 ;  C<yntmentalB^.Co.y^ 
Kaseu    25   Gratt.    (Va.)  268 ;    Quin  v.   National  Assurame  Co.,  1  J.  &  C.  316. 

desciibed  ^^eing  m  I  j         |,  ,.ep,-esentation  as  to  the  contiguity  of 
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The  utmost  good  faith  is  required,  both  on  the  part  of  the  assured  and 
the  insurer,  and  the  same  rules  of  construction  that  are  applied  in  ordi- 
nary contracts,  are  not  always  applicable  in  these  cases.  If  they  were, 
the  consequences  might  be  disastrous.' 

The  distinction,  however,  between  a  representation  and  a  waranty, 
is  marked,  as  in  the  one  case  it  is  sufficient  if  the  statement  is  substan- 
tially  true,'  whereas  a  warranty  must  be  strictly  true  whether  material  to 
the  risk  or  not,^  and  whether  it  was  made  bona  fide  by  the  insurer, 


held  that  this  must  be  construed  to  mean  within  fifty  feet,  and  that  it  was  suffi- 
cient, although  one  was  within  tvx)  feet.  Allen  v.  Charlestown,  etc.,  Ins.  Co.,  5 
Gray  (Mass.)  384.  A  false  description  of  the  interest  of  the  assured  in  a  policy, 
when,  by  tlte  charter  of  the  company,  the  insurer  has  a  lien  upon  the  property  for 
payment  of  the  premiums,  invalidates  the  policy  whether  the  assured  knew  that 
the  charter  gave  such  lien  or  not.  Pinhham  v.  Morany,  40  Me.  587.  So  also, 
where  the  by-laws  are  made  a  part  of  the  policy,  and  they  require  a  true  state- 
ment of  title,  although  there  was  no  intent  to  deceive.  HayvMrd  v.  N.  E.  Mwt. 
F.  Ins.  Co.,  10  Gush.  (Mass.)  444 ;  Wilbur  v.  Bowditch  Ins.  Co.,  10  id.  446.  But 
the  misstatement  must  be  radical,  if  it  is  in  effect  con-ect,  although  not  so  techni- 
cally, the  policy  is  not  avoided.  Thus,  where  the  by-law  of  a  mutual  dompany, 
to  which  the  policy  was  made  subject,  provided  that  the  policy  should  be  void 
unless  the  true  title  of  the  assured  was  expressed  in  the  proposal,  the  plaintiff 
called  the  property  "his,"  but  stated  it  was  incumbered.  In  fact,  two  mortgages 
then  existed  on  the  estate,  given  by  a  former  owner  to  third  persons ;  and  the 
former  owner's  equity  of  redemption  had  been  sold  on  execution  to  another  per- 
son before  the  plaintiff  acquired  his  interest  in  the  estate.  The  court  held  that, 
as  the  insured  still  had  the  right  to  redeem  and  make  his  title  absolute,  there 
was  no  essential  misrepresentation  of  title.  Buffum  v.  Bowditch  Ins.  Co.,  10 
Gush.  (Mass.)  540  ;  Chase  v.  Hamilton  Ins.  Co.,  22  Barb.  (N.  Y.)  527. 

'  Farmers'  Mut.  Fire  Ins.  Co.  v.  Marshall,  29  Vt.  23. 

"  Mr.  Marshall,  in  his  excellent  work  upon  Insurance,  thus  clearly  and  accu- 
rately defines  the  distinction  between  representations  and  warranties.  "There  is 
a  material  difference,"  he  says,  "  between  a  representation  and  a  warranty.  A 
warranty  being  a  condition  upon  which  the  contract  is  to  take  effect,  is  always  a 
pai-t  of  the  written  policy,  and  must  appear  upon  the  face  of  it."  This  must  be 
regarded  as  subject  to  the  quaUficatiori,  except  in  cases  where  the  order  for  insur- 
ance or  application  is  I'eferred  to  in  the  policy  and  made  a  part  of  it,  in  which  case 
the  wai-ranty  may  be  shown  by  the  order  or  application  and  need  not  be  stated  in 
the  policy.  "  Whereas,"  he  continued,  "  a  representation  is  only  matter  of  col- 
lateral information  or  intelligence  on  the  subject  insured,  and  makes  no  part  of 
the  policy.  A  warranty  being  in  the  nature  of  a  condition  precedent,  must  be 
strictly  and  literally  complied  with,  but  it  is  sufficient  if  a  representation  is  true  in 
substance.  By  a  waiTanty,  whether  inaterial  to  the  risk  or  not,  the  insured  states 
his  claim  of  indemnity  upon  the  precise  truth  of  it,  if  it  be  affirmative,  or  upon 
the  exact  performance  of  it,  if  it  be  executory  ;  but  it  is  sufficient  if  a  represen- 
tation be  made  without  fraud,  and  be  not  false  in  any  material  point ;  or  if  he 
svhtantially,  though  not  literally,  peformed  a  false  warranty,  avoids  the  policy  as 
being  a  breach  of  a  condition  upon  which  it  is  to  take  effect,  and  an  insurer  is  not 
liable  for  any  loss  though  it  do  not  happen  in  consequence  of  the  breach  of  the  war- 
ranty. A  false  representation  is  no  breach  of  the  contract,  but  if  material  to  the 
risk,  avoids  the  policy  on  the  ground  of  fraud,  or  at  least  because  the  insurer  has 
been  misled  by  it."  Lycoming  Ins.  Co.  v.  Mitchell,  48  Penn.  St.  367 ;  Cflendale 
Woolen  Co.  v.  Protection  Itis.  Co.,  21  Gonn.  19;  Witherellv.  Maine  Ins.  Co.,  48 
Me.  200 ;  8taU,  etc.,  Ins.  Co.  v.  Arthu/r,  30  Penn.  St.  315. 

'State  Mut.  Fire  Ins.  Co.  v.  Arthur,  30  Penn.  St.  315. 
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believing  it  to  be  true,  or  through  ignorance  or  mistake,  or  fraudu- 
lently and  with  a  purpose  to  deceive  it.' 

Fatal  representation  of  interest. 

Sec.  179.  A  false  representation  as  to  the  interest  of  the  assured 
in  the  property,  is  regarded  as  material,  and  such  as,  if  substan- 
tially false,  avoids  the  policy.  In  reference  to  such  representations, 
Marshall,  J.,'  pertinently  says:  "The  contract  for  insurance  is 
one  in  which  the  underwriters  generally  act  on  the  representation 
of  the  assured,  and  that  representation  ought  consequently  to  be 
fair,  and  to  omit  nothing  which  it  is  material  for  the  under- 
writers to  know.  It  may  not  be  necessary  that  the  person  requiring 
insurance  should  state  every  incumbrance  on  his  property,  which 
it  might  be  required  of  him  to  state  if  it  was  offered  for  sale ;  but  fair 
dealing  requires  that  he  should  state  everything  which  might  influ&nce, 
and  probably  would  influence,  the  mind  of  the  underwriter  in  forming 
or  declining  the  contract.  A  building  held  under  a  lease  for  years, 
about  to  expire,  might  be  generally  spoken  of  as  the  building  of  the 
tenaTit,  but  no  underwriter  would  be  willing  to  insure  it  as  if  it  was 
his,  and  an  offer  to  insure  it,  stating  that  it  belonged  to  him,  would  be 
a  gross  imposition.  Generally  speaking,  insurances  against  fire  are 
made  in  the  confidence  that  the  assured  will  use  all  the  precautions 
required  to  avoid  the  calamity  insured  against  which  would  be  sioggested 
by  his  interest.  The  extent  of  this  interest  must  always  influence  the 
underwriter  in  taking  or  rejecting  the  risk  and  estimating  the  premium. 
So  far  as  it  may  influence  him  in  this  respect,  it  ought  to  be  communicated 
to  him.  Underwriters  do  not  rely  so  much  upon  the  principles,  as  on 
the  interest  of  the  assured,  and  it  would  seem,  therefore,  to  be  always 
materia],  that  they  should  know  how  far  this  interest  is  engaged  in 
guarding  the  property  from  loss."  In  this  case,  the  plaintiffs  repre- 
sented the  property  to  be  theirs,  when  in  fact  their  title  was  a  lease- 
hold interest  in  one-sixth  of  it,  as  mortgagees  of  one-half  of  two-thirds, 
and  under  an  executory  contract  whose  conditions  had  not  been  com- 
plied with  for  a  moiety  of  the  two-thirds,  which,  if  complied  with, 
would  give  them  title  to  two-thirds  as  mortgagees.  The  court  held 
that,  as  a  matter  of  law,  these  facts  did  not  sustain  the  representation 
of  the  plaintiffs,  that  they  were  the  owners  of  the  property,  and,  the 


'Richardson  v.  MaiTie  Ins.  Co.,  46  Me.  394;  Bowditch,  etc.,  Ins.  Co.  v.  Winslow, 
3  Gray  (Mass.)  38. 

"  Colwinhian  Ini.  Co.  v.  Laiorence,  2  Pet.  (U.  S.)  48 ;  Bohrhack  v.  Cfermania  F. 
Ins.  Co.,  62  N.  Y.  47. 
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conrt  below  having  directed  the  jury  that  this  proof  established  such 
an  interest  in  the  property  in  the  plaintiffs,  as  they  had  described 
in  their  offer  for  insurance,  the  judgment  was  reversed.' 

As  to  occnpancy. 

HiiC.  180.  When  the  answers  of  the  assured  in  the  application,  set 
forth  the  manner  of  occupancy,  it  will  not  be  construed  as  a  promissory 
warranty,  but  merely  affirmative,  and  if  true  in  presenti,  the  policy  is 
not  avoided,  because  at  a  subsequent  period  during  the  life  of  the  policy, 
the  premiums  are  used  for  another  purpose  not  more  hazardous."  Thus, 
a  statement  that  "  the  building  is  a  dwelling  occupied  by  a  tenant,"  is 
a  warranty  that  at  the  time  when  the  application  was  made,  it  was  so 
occupied,  and  if  false,  avoids  the  policy,  but  it  is  not  a  warranty  that 
it  shall  continue  to  be  so  occupied  during  the  whole  life  of  the  policy,' 

'  The  doctrine  of  this  case,  so  far  as  it  relates  to  the  particular  misrepresentation 
as  to  title,  was  repudiated  by  the  court  upon  re-argument.  See  10  Pet.  (U.  S.)  507, 
and  is  generally  repudiated  by  the  State  couiis  throughout  the  coxmtry.  See  sec. 
86,  page  168,  et  seq.  See  also,  Strong  v.  Manufactwers'  Ins.  Co.,  10  Pick.  (Mass.) 
40 ;  1  Ben.  P.  I.  C.  326 ;  Curry  v.  Com.  Ins.  Co.  10  id.  535. 

'  Neio  England  In£.  Co.  v.  Wetmore,  32  111.  221.  Where  the  application 
described  the  occupation  as  "a  four-story  warehouse.  First  floor  occupied  by 
machinery  used  for  making  barrels,  with  privilege  of  storing  barrels  on  the  prem- 
ises, it  was  held  that  this  was  only  a  wai-ranty  as  to  the  present  use  of  the  prem- 
ises, and  that  a  subsequent  change  in  the  use,  not  more  hazardous,  or  not  within 
prohibited  uses,  would  not  avoid  the  policy.  U.  S.  Fire,  etc.,  Itis.  Co.  v.  Kiinberly, 
34  Md.  224.  Where  the  insured  in  his  application  stated  that  the  building  was 
"  occupied  for  stores  below,  the  upper  portion  to  remain  unoccupied  during  the 
continuance  of  this  policy,"  was  construed  as  only  a  warranty  in  presenti  in  ref- 
erence to  the  lower  floor,  but  a  continuing  warranty  as  to  the  upper.  Stout  v. 
City  F.  Ivs.  Co.,  12  Iowa,  371.  So,  where  the  application  described  the  building 
as  "  a  two-stoi"y  frame  building,  used  for  winding  and  coloring  yarn,  and  storing 
spun  yarn."  Held,  only  a  warranty  in  presenti  as  to  occupancy.  Smith  v. 
Mechanics',  etc.,  Ins.  Co.,  32  N.  Y.  399.  So,  whei'e  a  kiln  drying  machine  wa.s 
described  as  designed  "for  burning  hard  coal,"  it  was  held  that  this  could  not  be 
construed  as  a  warranty  that  it  should  be  used  with  hard  coal,  or  that  the  insui-ed 
would  not  use  other  fuel  therein  if  necessary.  Tillou  v.  Kingston  Mut.  Ins.  Co., 
7  Barb.  (N.  Y.)  570.  "     ' 

"  Cumberland,  etc.,  Ins.  Co.  v.  Douglass,  58  Penn.  St.  419.  Unless  the  character 
of  the  occupancy  is  known  to  be  otherwise  by  the  agent  or  company  insuring. 
Sarsfleld  v.  Metropolitan  Ins.  Co.,  61  Barb.  (N.  Y.)  479.  Whei'e  the  application 
stated  that  no  lamps  were  used  in  the  picking  room  of  a  factory,  and  it  appeared 
that  at  the  time  when  the  application  was  made,  lamps  had  been  suspended  thei'e 
for  years,  and  were  occasionally  used,  it  was  held  that  the  policy  was  void.  Clark 
v.  Manufacturers'  Ins.  Co.,  2  W.  &  M.  (U.  S.)  472.  In  Sarsfield  v.  Metropolitan 
Ins.  Co.,  61  Barb.  (N.  Y.)  479,  in  an  action  upon  a  policy  of  insurance  to  recover 
a  loss  by  fire,  the  insurance  was  upon  the  plaintift''s  "two-story  frame  dwelling- 
house,  situated,"  etc,  and  it  was  provided  in  the  contract  that  if,  at  any  time  dur- 
ing the  period  covered  by  the  policy,  the  premises  "  shall  be  used  for  the  purpose 
of  carrying  on  therein  any  trade  or  occupation,"  etc.,  denominated  hazardous  or 
extra-hazardous  in  the  printed  classes  of  hazards  annexed  to  the  policy,  that  "  fi'om 
thenceforth,  so  long  as  the  same  shall  be  so  used,  this  policy  shall  be  of  no  force 
or  eflfect."  Among  the  printed  class  of  hazards  annexed  to  the  policy,  and  denom- 
inated exira-hazai'dous,  were  "billiard  saloons  and  their  contents,"  "lager  beer 
saloons,"  "  restaurants,"  "  bar  rooms,"  etc.     It  appeared  that  at  the  time  of  the 
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and,  nnless  occupied  in  a  manner  that  increases  the  risk,  the  policy  is 
not  avoided.  Thus,  where  the  application  stated  that  the  building 
was  occupied  as  a  dwelling-house,  but  was  hereafter  to  be  occupied  as 
a  tavern,  and  the  policy  contained  the  same  language,  with  the  addi- 
tion, "and  to  be  privileged  as  such,"  it  was  held  that  this  did  not 
amount  to  a  warranty  that  it  should  be  used  as  a  tavern.'  So,  where 
the  application  set  forth  that  the  premises  were  occupied  by  a  tenant, 
naming  him,  it  has  been  held  that  this  is  merely  a  warranty  in  presenti, 
and  if  true,  the  policy  is  not  avoided,  because  such  tenant  ceases  to 
occupy  the  premises,  and  another  succeeds  him  during  the  life  of  the 
policy.'  So,  where  the  application  states  matter  which  is  merely 
descriptive  of  the  occupancy,  unless  from  the  whole  tenor  of  the  policy 
and  papers  referred  to,  show  that  it  was  intended  as  a  warranty,  it  can- 
not have  that  effect,  as  where  in  an  application  for  insurance  upon  a 
stock  of  goods,  the  insured  stated  that  the  "  clork  sleeps  in  the  store," 
but  upon  the  night  when  the  fire  occurred  he  was  not  there.  It  was 
held  that  this  was  merely  descriptive  of  the  general  character  of  the 
occupancy,  at  the  time  when  the  application  was  made,  and  not  a 
warranty  that  the  clerk  should  continue  to  sleep  there  every  night.' 

As  to  method  of  use. 

Sec.  181.  So,  where  the  policy  stated  that  there  was  "no  fire  in  or 
about  the  building,  except  one  under  a  kettle,  securely  imbedded  in 
masonry,  used  for  heating  water,  and  made  perfectly  secure  against 
accident,  it  was  held  that  this  could  not  be  regarded  as  referring  to  the 
future  use  of  the  building,  and  was  merely  descriptive  of  the  manner  of 
its  use,  as  to  fires,  at  the  time  when  the  policy  was  issued,  and  if  true 
then,  the  policy  was  not  avoided  because  other  fi.res  were  used  in  the 
building  subsequently  during  the  life  of  the  policy.*  But  if  from  the  Ian- 
fire,  one  portion  of  the  building'  was  used  as  a  billiard  saloon,  another  portion  as 
a  i-estaurant  or  eating-house,  and  that  a  bar  was  kept  there.  It  also  appeared 
that  one  room  in  the  second  story  was  used  as  a  billiard  saloon  at  the  time  the 
contract  was  made.  Held,  that  the  description  of  the  building  as  a  dwelling- 
house  in  the  policy,  was  a  warranty  by  the  insured  that  the  building  was  a  dwell- 
ing-house, and  used  as  such  exclusively,  and  that  no  trade  or  occupation  was  carried 
on  there  which  was  denominated  hazardous  or  extra-hazardous  in  the  printed  list 
annexed  to  the  policy.  Held,  also,  that  the  use  of  the  building  for  such  purposes, 
at  the  time  of  the  fire,  rendered  the  policy  of  no  force  or  effect  at  that  time,  and 
that  plaintiff  could  not  recover.  Such  statement  is  a  warranty  in  presenti,  and 
such  use  at  the  time  when  the  contract  was  made  avoids  the  policy,  unless  the 
agent  effecting  the  insurance  knew  the  use  to  which  the  building  is  devoted. 

'  Catlin  V.  Springfield  F.  Ins.  Co.,  1  Sum.  (U.  S.)  434. 

'  O'JS^eil  V.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122. 

'  Frishie  v.  Fayette  Ins.  Co..  27  Penn.  St.  325. 

*  Schmidt  v.  Pecyria  M.  c£-  F.  Ins.  Co.,  41  111.  295.  In  Williains  v.  N.  England 
Mut.  F.  Ins.  Co.,  31  Me.  219,  the  applicant,  in  answer  to  an  inquiry,  "ho\jphany 
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giiage  used,  it  is  evident  that  the  parties  referred  to  the  future  as  well 
as  present  use  of  the  building ;  the  statement,  either  in  the  policy  or 
application,  when  made  a  part  of  the  policy,  will  be  treated  as  a  con- 
tinuous warranty,  the  violation  of  which  will  render  the  contract  inop- 
erative. Thus,  where  the  policy  recited  that  "  no  fire  is  kept,  and  no 
hazardous  goods  are  deposited,"  it  was  held  that  the  statement  referred 
to  the  habitual  use  of  the  premises,  and  not  an  occasional  necessary  use, 
and  they  having  been  destroyed  by  the  burning  of  a  tar  barrel  upon 
the  premises  while  making  repairs,  the  policy  was  not  avoided,  and 
a  recovery  could  be  had.' 


stoves  are  used  in  the  building  "i  "  answered  "  none,"  and  it  was  held  that  the  use 
of  a  stiive  for  a  few  days  in  drying-  paint,  did  not  avoid  the  policy,  as  the  state- 
ment could  only  be  regarded  as  referring-  to  the  habitual  use  of  stoves,  and  was 
not  a  warranty  that  none  should  be  used  if  rendered  necessai-y  by  a  contingency. 
In  Aurora  Fire  Ins.  Co.  v.  Eddij,  53  111.  213,  a  similar  doctrine  was  held.  In 
Mickey.v.  Burlington  I-n-s.  Co.,  35  Iowa,  174,  the  plaintiff,  applying  for  a  policy  of 
tire  insui-ance,  covenanted  to  keep  his  stoves  and  pipes  well  secured.  The  pipe 
of  one  stove  passed  through  a  hole  in  the  floor  of  an  upper  room,  and  the  wife, 
when  summer  came,  took  down  the  pipe  in  the  upper  j-oom,  and  to  "  secure  "  the 
hole,  set  the  bed  over  it.  Afterward,  forgetting  about  the  removal  of  the  pipe 
above,  she  kindled  a  fire  in  the  stove  below,  and  lost  not  only  her  bed,  but  the 
hou:ie.  The  court  held  that  a  recovery  might  be  had.  It  thus  seems,  that 
although  one  may  not  take  advantage  of  his  own  wrong,  he  may  of  his  wife's 
folly. 

'  Dohson  V.  SotJieby,  1  Moo.  &  M.  90.  In  Houghton  v.  Manufacturers'  Mut.  Fire 
Itui.  Co.,  8  Met.  (Mass.)  114,  the  policy  covering  a  woolen  mill,  contained  a  provi- 
sion as  follows  :  "If  the  representations  made  in"  the  api)lication  of  the  assured 
for  insui-ance  "  do  not  conlain  a  just,  full  and  true  exposition  of  all  the  facts  and 
circumstances  in  regard  to  the  condition,  situation,  value  and  risk  of  the  property 
insured,,  so  far  as  the  same  are  known  to  the  said  applicants,  and  are  material  to 
the  risk ;  or  if  the  situation  or  circumstances  affecting  the  risk  thereupon  shall 
be  so  altered  or  changed,  by  or  with  the  advice,  agency  or  consent  of  the  assured 
or  their  agent,  as  to  increase  the  risk  thereupon,  without  the  consent  of  this  com- 
pany," (the  underwriters)  "this  policy  shall  be  void."  There  were  annexed  to 
the  application  of  the  assured,  various  questions  by  the  underwritei-s,  and  a  notice 
that  it  was  expected  that  the  answers  thereto,  would  meet  the  requii-ements  of 
the  underwriter's  office,  one  of  which  requirements  was,  that  an  examination 
should  be  had  of  the  insured  premises,  thirty  minutes  after  work.  Among  the 
written  answers  of  the  assured  to  said  questions  were  these  :  The  factory  is  worked 
from  "  5  o'clock  A.  M.  to  8^  o'clock  p.  M.  Sometimes  extra  work  -will  be  done  in 
the  night."  "  No  watch  is  kept  in  or  about  the  building,  but  the  mill  is  examined 
thirty  minutes  after  work."  'The  court  held  that  the  representations  of  the  assured 
were  legally  adopted  and  embodied  in  the  policy,  as  part  of  the  contract,  to  the 
same  effect  as  if  they  had  been  thei-ein  set  forth  at  large,  also,  that  although  the 
answex'S  of  the  assured  were  representations  i-ather  than  waiTanties,  and  were 
therefore  sufficient,  if  the  statements  therein,  of  the  facts  relied  on  as  the  basis  of 
the  contract,  were  made  in  good  faith,  and  were  substantially  ti-ue  and  coi-rect, 
as  to  existing  circumstances,  and  were  substantially  complied  with,  so  far  as  they 
were  executory  ;  yet  that,  subject  to  this  qualification,  it  was  a  condition  prece- 
dent to  the  liability  of  the  undei-writers,  that  the  answers  should  contain  a  just, 
full  and  true  exposition  of  all  the  facts  and  circumstances  in  regai-d  to  the  condi- 
tion, situation,  value  and  risk  of  the  property  insured,  so  far  as  known  to  the 
assured,  and  material  to  the  risk,  and  that  although  the  assui'ed  were  them.selves 
the  ownei's  and  occui:)ants  of  the  property  insured,  and  made  the  application  for 
insurance,  yet  the  question  whether  they  knew  certain  facts  and  circwmstances 
respfjtting  it,  which  were  omitted,  or  not  accurately  stated  in  their  answers,  v>as  a 
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Warranty  not  to  be  so  construed  as  to  require  an  unlawful  act. 

Sec.  182.  But,  even  though  the  statements  in  reference  to  the  use  of 
the  building  are  to  be  regarded  as  warranties,  yet  they  are  not  to  be 
so  interpreted,  as  to  require  the  insurer  to  do  an  unlawful  act,  in  order 
to  keep  the  same,  and  it  will  be  presumed  that,  the  occupancy  or  use 
of  the  premises  as  described,  was  only  a  warranty  so  far  as  it  could 
be  lawfully  performed.  Thus,  where  the  application,  which  was  made 
a  part  of  the  policy,  described  the  building  as  a  paper  mill,  one  and 
a  half  stories  high,  are  used  for  drying  paper;  that  the  premises 
were  constantly  worked,  and  no  watch  kept,  except  the  people  work- 
ing in  the  mill  during  the  night,  and  the  application  declared  that  all 
the  statements  contained  therein  were  a  just,  full  and  true  exposition 


question  of  fact  to  he  left  to  a  jury.     It  was  also  held  that  the  representations 
made  by  the  assured,  as  to  certain  usages  and  practices  observed  at  the  factory, 
concerning  the  modes  of  conducting  their  business,  and  the  precautions  taken  to 
guard  against  fire,  amounted   to  a  stipulation  that  such  modes  of  conducting 
their  business  should  substantially  continue  to  be  adopted,  and  such  prccautiotii 
substantially  continue  to  be  taken,  during  the  term  of  insurance;  and  that  a 
discontinuace  thereof  by  the  assured,   or  by  those  entrusted  by  them  with  the 
management   of  the  property,  without  the  consent  of  the  underwriters,  would 
render  the  policy  void,  by  virtue  of  the  proviso  therein  respecting  an  alteration  or 
change  in  the  situation  or  clrcmnstaiices  affecting  the  risk,  and  that  the  answers  of 
the  a^suj'ed  were  to  be  construed  with  reference  to  the  requirements  of  the  under- 
writers, as  specified  in  the  notice  accompanying  the  questions  ;  and  that  a  mere 
literal  conformity  and  compliance  would  not  be  suflRcient.     The  assured  were  boun^, 
by  tlieir  representation  that  tlie  mill  was  examined  thirty  minutes  after  work,  to 
•make  such  examination  thirty  minutes  after  the  extra  work,  as  well  as  after  the 
other  work  ;  and  that  the  question,  what  is  a  cessation  of  work  at  the  factory,  from 
which  the  thirty  minutes  ai-e  to  be  computed,  is  a  question  for  the  jury,  under  all 
the  cfrcumstances  of  each  particulai-  case.     In  Bilbrough  v.  Metropolis  Itis.  Co., 
5  Duer.  (N.  Y. )  587,  the  application  which  was  made  a  part  of  the  policy  contained 
an  inquiiy  :  "  During  what  hours  is  the  factory  worked  ? "  The  answer  was  :  "  We 
run   the  cards,  pidker,  drawing-frames   and  speeder,  day  and  night,  the  rest 
only  twelve  horn's  daily.    We  only  intend  running  nights  until  we  get  more  cards, 
etc.,  which  are  making ;  shall  not  run  nights  over  foui'  months,"  it  was  held,  that 
this  statement  of  an  intention  to  cease  i-unning  when  the  cards  were  received,  was 
equivalent  to  an  agreement  to  that  effect,  the  intervening  period,  at  all  events, 
not  to  exceed  four  months,  and  a  subsequent  renewal  of  night  work  avoided  the 
policy.     In  answer  to  the  printed  inten-ogatories  of  the  company,  an  applicant 
for  insurance  represented  that  the  premises  were  a,  stone  building  of  certain 
dimensions,  roof  of  wood.     After  answering  the  question  touching  the  distances 
and  direction  of  adjacent  buildings,  etc.,  he  answered  in  reply  to,  the  last  ques- 
tion :  "  Are  thei-e  any  other  material  circumstances  V  "  No."  In  the  notice  given 
the  company  of  a  loss,  the  insured  subsequently  described  the  premises  as  a  stone 
dwelling-house  of  certain  dimensions,  etc.,  with  a  one-story  wood  kitchen  part 
attached  thereto.     Held,  that  as  it  did  not  appear  whether  this  kitchen  part 
attached  to  the  house  was  a  mere  temporary  structure,  or  how  it  was  consti'ucted 
and  attached,  and  whether  or  not,  it  was  a  part  and  parcel  of  the  house,  the  court 
could  not  say  as  the  case  appeared  before  them,  that  the  referee  was  bound  to  find 
a  false  representation  or  description  of  the  "stone  dwelling-house."    It  was  also 
held  that  whether  the  omission  avoided  the  policy,  under  the  provision  in  the  by- 
laws making  the  policy  void,  unless  the  applicant  makes  a  true  representation  of 
the  property,  so  far  as  concerns  the  risk  and  value  thereof,  was  a  question  of  fact 
for  the  referee,  and  that  if  the  answer  in  the  negative  of  the  insured,  to  the  ques- 
tion as  to  the  existence  of  "any  other  material  circumstances,"  was  a  warranty, 
the  referee  had  found,  by  his  decision  for  the  plaintiff,  that  it  was  not  broken.  ■ 

23 
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of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situation, 
value  and  risk  of  the  property,  so  far  as  the  same  were  material  to  the 
risk;  and  it  appeared  that  the  mill  was  not  operated  upon  Sunday,  it 
was  held,  that  this  did  not  avoid  the  policy,  because  it  must  be  pre- 
sumed that  the  parties  did  not  contemplate  an  unlawful  use  of  the 
property  by  the  assured,  but  merely  that  it  should  be  constantly  used, 
so  far  as  it  could  be  done  lawfully,  during  the  usual  customary  working 
days  and  hours.'  So  where  there  is  a  general  usage  as  to  the  time  or 
manner  in  which  a  certain  business  is  conducted,  or  a  special  custom 
established  by  the  insured  as  to  the  time  and  manner  in  which  his 
business  is  conducted,  of  which  the  company  or  its  agent,  through 
whom  the  insurance  is  procured,  is  aware  the  policy  will  be  presumed 
to  have  been  made  in  reference  thereto,  and  will  be  construed  in 
reference  to  such  general  or  special  custom.^  Thus,  where  the  assured 
in  his  application,  in  answer  to  the  questions,  "  During  what  hours 
are  the  premises  worked  ?  "  "  From  six  A.  m.  to  seven  p.  m."  "  How 
many  hands  are  employed?"  " About  twenty ."  "Have  you  a  night 
watch  always  on  duty?"  "We  have."  "Is  the  building  left  alone 
after  the  watchman  goes  oif  duty  in  the  morning  until  he  returns  to  his 
charge  at  evening  ?  "  "  It  is  not."  "  Is  any  duty  required  of  him  other 
than  watching  for  the  safety  of  the  premises  ?  "  "  None."  "  Is  there  a 
force  pump  upon  the  premises  expressly  for  putting  out  fire  ? " 
"  There  is."  "Is  it  a  good  pump,  and  in  condition  at  all  times  for 
immediate  use  ?  "  "It  is."  "  How  often  is  it  tried  to  know  if  it  is  in 
order  ?  "  "  Every  two  or  three  days,"  and  by  the  terms  of  the  applica- 
tion covenanted  that  the  statements  contained  therei*  were  a  just,  full 
and  true  exposition  of  all  the  facts,  etc.,  material  to  the  risk,  and  it 
appeared  that  in  fact,  the  mill  was  only  run  during  a  part  of  each  year, 
of  which  fact  the  agent  was  aware,  when  he  took  the  application;  it  was 
held,  that  the  usage  of  the  plaintiff  in  the  conduct  of  the  business,  to 
run  his  mill  only  a  part  of  each  year,  knmen  to  the  agent  of  the 
defendant  at  the  time  when  the  insurance  was  effected,  must  be  treated 
as  qualifying  the  plaintiff's  statements,  to  the  extent  that  the  pruden- 


'Prieger  v.  Exchange  Mut.  Ins.  Co..  6  Wis.  86. 

1  "  ^?V7-  ^^^^fj'^;  ^?-.  25  Wis.  291.  But  unless  the  usage  is  general,  so  that 
knowledge  thereof  by  the  insurer  can  be  presumed,  it  is  held  not  to  .lifect  the  con- 
r^o  r  T^\  fj  ^-  l  ^'f'^'-'t^  I^-  Co.,  21  Conn.  19;  8tebbins  v.  Globe 
n^;  ^^■'J',  n\^^-  J-  K^-}  "S^  'Hartfcyrcl  Protection  Ins.  Co.  v.  Harvuyr,  2 
Ohio  St.  452 ;  Cobhy.  Jjinie  Sack  F.  &  M.  Ins.  Co.,  58  Me.  326  ;  or  if  it  leads  to 
absurd  results.    Lecomb  v.  Provincial  Ins.  Co.,  10  Allen  (Mass.)  305. 
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tial  measures  referred  to  in  the  application,  were  only  adopted  during 
the  season  in  which  he  usually  run  the  mill.'- 

Flactnatlng  uses—  Permanent  uses. 

Sec.  183.  It  may  fairly  be  stated  as  a  proposition  settled  by  the 
better  class  of  recent  cases,  that  all  matters  stated  in  reference  to 
the  occupancy  of  premises,  the  occupancy  of  which  is  fluctuating 
and  subject  to  change,  which  merely  purport  to  describe  the  pres- 
ent condition  and  occupancy  thereof,  are  to  be  treated  only  as  war- 
ranties in  presenti,  and  do  not  amount  to  an  engagement  that  it 
shall  continue  during  the  life  of  the  policy,  and  if  true  when  made, 
the  policy  is  not  avoided  by  any  subsequent  change  in  the  use 
of  the  property  that  does  not  essentially  increase  the  risk  or  is  not 
within  a  class  of   prohibited  uses."      But  whm,  hy  the  usual  course 

'As  to  the  eflfect  of  knowledge  by  the  agent  of  peculiarities  of  the  business,  as 
conducted  by  the  assured,  see  Im.  Co.  v.  Schetteler,  38  111.  166 ;  Rowley  v.  Itis. 
Co.,  3b  N.  Y.  5o0 ;  Colwnbian  Ins.  Ck).  v.  Coaper,  50  Penn.  St.  331 ;  Viele.  v 
eermanw  Ins.  Co.,  26  Iowa,  9.  In  Carter  &  Co.  v.  PMladelpHa  Coal  Co  , 
1  Week.  Not.  Cas.  384,  the  Supreme  Court  of  Pennsylvania  considered  the 
question  how  far  evidence  of  custom  or  usage  is  admissible  to  intei'pret  a 
contract.  The  suit  was  brought  to  recover  back  certain  commissions  claimed 
by  defendants,  and  allowed  to  them  on  a  previous  settlement.  It  appears 
that  defendants,  who  did  business  at  Philadelphia,  managed  the  affairs  of  plain- 
tiff company  and  sold  coal  for  them;  that  in  doing  so  they  employed  S.  & 
Co.,  as  brokers,  to  make  sales  of  coal  to  the  P.  &  R.  railroad  company.  Plaintiff 
company  now  claims  that  the  employment  of  the  brokers  was  unauthorized,  and 
that  the  commissions  to  the  amount  paid  to  the  brokers  should  be  recovered  back. 
Defendant  offei-ed  to  show  that  it  was  the  usual  and  customary  method  of  the 
Philadelphia  coal  trade  to  sell  coal  through  the  agency  of  brokers,  to  whom  a 
commission  was  paid ;  that  defendants  sold  largely  to  the  P.  &  R  railroad  com- 
pany through  S.  &  Co.,  and  that  the  sales  so  effected  could  not  have  been  made 
in  any  other  way.  This  offer  was  rejected,  and  the  court  on  appeal  held  that  the 
rejection  was  error.  The  court  said  :  "  It  is  not  necessary  to  prove  all  the  ele- 
ments of  a  custom  necessary  to  make  law ;  the  object  here  is  to  interpi-et  a 
contract.  The  usages  of  a  particular  trade  or  business  are  presumed  to  be  known 
to  those  engaged  therein.  They  may,  therefore,  in  the  absence  of  any  express 
stipulation  inconsistent  therewith,  be  supposed  to  have  entered  into  the  under- 
standing of  the  parties  in  making  the  contract ;  they  furnish  a  most  valuable  aid 
in  ai'riving  at  the  mutual  assent  of  the  parties,  and,  when  not  contrary  to  law, 
are  admissible  in  evidence.  Lemisw.  Marshall,  7  Mann.  &  Gr.  729  ;  United  States 
V.  Duval,  1  Gil.  (Ind.)  372 ;  Furniss  v.  Hone,  8  Wend.  247 ;  Oatwater  v.  Nelson, 
29  Barb.  29  ;  Oirard  Fire  and  Marine  Ins.  Co.  v.  Stephenson,  1  Wright,  293  ; 
Helme  v.  The  Philadelphia  Life  Ins.  Co.,  H  P.  F.  Smith,  107  ;  McMasters  v.  The 
Pennsylvania  R.  R.  Co.,  19  id.  374. 

'  United  States  F.  <£•  M.  Ins.  Co.  v.  Kimberly,  34  Md.  224 ;  6  Am.  Rep.  326. 
A  policy  was  issued  "  on  a  foui'-story  warehouse,  *  *  *  first  floor  occupied 
by  machinery  used  for  making  bari'(!ls,  with  piivilege  of  storing  barrels  on  the 
premises  and  other  merchandise  not  more  hazardous."  The  policy  contained  a 
clause  I'equiring  a  true  and  accurate  desciiption  of  the  use  and  occupation  of  the 
premises  under  penalty  of  forfeiture.  The  policy  further  declared,  in  printed 
words,  that  it  was  the  intention  of  the  pai-ties  that  in  case  the  insured  premises 
should  be  used  or  appropriated  for  the  purpose  of  carrying  on  or  exercising  the 
trade,  business  or  vocation  of  (a  lai-ge  number  of  manufactures  specified  therein, 
including)  "cooper,  carpenter,  cabinet-maker,"  *  *  *  "so  long  as  the  said 
premises  shall  be  wholly  or  in  part  appropriated  or  used  for  any  or  either  of  the 
pui'poses  aforesaid,  these  premises  shall  cease  and  be  of  no  force  or  effect  unless 
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of  business,  the  uses  referred  to  is  permanent  and  continuous,  and 
from  a  fair  interpretation  of  the  whole  contract  it  is  evident  that  the 
parties  contracted  in  reference  to  such  continued  use  of  the  property 
by  the  insured,  and  he  can  fairly  be  held  to  have  contracted  to  make 
no  changes  in  the  condition  or  use  of  the  premises,  the  warranty  will 
be  deemed  continuing,  except  so  far  as  it  may  be  affected  by  a  gen- 
eral custom,  a  special  custom  of  the  insured  known  to  the  insurer,  or  as 
such  use  may  be  unlawful  at  particular  periods.'  It  must  be  under- 
stood, however,  that  it  is  competent  for  the  parties  to  contract  for  the 
use  of  the  premises  in  a  specific  manner;  and  when  they  do  so,  the 
contract  is  obligatory  and  binding;'  and  in  all  cases,  as  to  whether  the 
applicant's  statements  in  reference  to  the  occupancy  of  the  premises 
is  to  be  regarded  as  a  continuing  warranty,  or  only  in  presenti,  must 
be  determined  from  the  language  used  and  the  subject-matter  to  which 
it  relates.  This  species  of  contracts  are  not  uniform,  nor  are  they 
required  to  be.  Every  insurer  has  a  right  to  say  upon  what  terms  he 
will  insure  property,  and  the  terms  agreed  upon,  as  expressed  in  the 
policy  or  contract,  must  control,  except  so  far  as  they  are  qualified  by 
general  or  special  customs,  or  extraneous  matter  referred  to  in  the 
■  policy. 

Of  course,  the  language  of  a  policy  may  be  such  as  to  constitute  the 

otherwise  specially  agreed  by  this  corporation,  and  such  agreement  be  signed  in 
writing  in  or  on  the  policy."  The  premises,  at  the  time  the  insurance  was 
eifected  were  used  for  making  and  storing  barrels,  as  mentioned  in  the  written 
portion  of  the  policy.  Subsequently,  small  f  ircular  saws  and  a  work-bench  were 
introduced  and  boxes  wei'e  manufactured,  but  this  kind  of  work  had  ceased  from 
two  to  four  months  when  a  loss  by  fire  occurred.  The  saws  and  work-bench  had 
remained  in  the  building,  and  a  lathe  had  been  put  up  the  day  preceding  the 
fire,  for  the  pui-pose  of  making  broom  handles  and  brush  blocks.  In  an  action 
on  the  policy,  it  was  held  that  the  description  of  property  was  not  a  continuing 
warranty,  but  a  warranty  in  presenti  ;  that  the  policy  was  suspended  during  the 
prohibited  use  of  the  premises,  but  was  revived  when  the  use  ceased  to  exist ; 
and  that  there  was  no  such  "  appropriation  "  of  the  premises,  at  the  time  of  the 
fire,  to  a  prohibited  use,  as  was  contemplated  in  the  policy  or  as  prevented  a 
recovery.  As  to  effect  of  description  of  premises  and  uses  to  which  devoted,  and 
that  it  is  to  be  regarded  as  merely  a  warranty  in  presenti,  and  that  the  premises 
will  not  be  devoted  to  more  hazardous  uses,  see  Maryland  F.  Ins.  Co.  v.  White- 
fmd,  31  Md.  221;  Smith  w.  Merchants'  Im.  Co.,  29  How.  Pr.  (N.  Y.)  884;  N.  E. 
F.  &  M.  Ins.  Co.  V.  Wetmore,  32  111.  221 ;  Herrick  v.  Union,  etc.,  Ins.  Co.,  48  Me. 
588  ;  Lownsbury  v.  Protective  Ins.  Co.,  8  Conn.  467 ;  Catlin  v.  Springfield  F.  Ins. 
Co.,  1  Sum.  (U.  S.)  442 ;  Blood  v.  Howard  F.  Ins.  Co.,  12  Cush.  (Mass.)  472 ; 
IHsbie  V.  Fayette  Mut.  Ins.  Co.,  27  Penn.  St.  325  ;  O'Neil  v.  Buffalo  Ins.  Co.,  3 
N.  Y.  122 ;  Billings  v.  Tolland,  etc.,  Ins.  Co.,  20  Conn.  139 ;  Hough,  v.  City  F.  Ins. 
Co.,  29  id.  10;  Boardman  v.  iV.  H.  Mut.  F.  Im.  Co.,  20  N.  H.  551 ;  Hawkes  v. 
Dodge  Co.  Mut.  Ins.  Co.,  11  "Wis.  188;  Annapolis  R.  R.  Co.  v.  Baltiiiurre  Ins.  Co., 
32  Md.  37 ;  May  v.  Buckeye  Ins.  Co.,  25  "Wis.  291. 

'  May  V.  Buckeye  Ins.  Co.,  ante. 

'  United  States  v.  Kinherley,  34  Md.  227 ;  Reynolds  v.  Ct»nmerce  Ins.  Co.,  47 
N.  Y.  597 ;  Atlantic  Bock  Co.  v.  Lihby,  45  N.  Y.  499  ;  Dittmer  v.  Qermania  Ins. 
Co.,  23  La.  An.  458  ;  Ins.  Co.  v.  Slaughtei;  12  "Wall.  (U.  S.)  404. 
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representations  as  to  occupancy,  a  continuing  warranty,  and  when  such 
is  the  case,  any  change  therein  would  invalidate  the  policy,  but  in 
order  to  have  that  effect,  the  representation  mmt  be  such  as  to  leave  no 
doubt  as  to  the  intention  of  the  parties  ;  and,  generally,  the  cases  in  which 
such  an  interpretation  has  been  put  upon  the  policy,  it  will  be  found 
that  it  related  to  the  me,  or  method  of  use  of  the  property  insured,  w7ien 
wed  for  a  specific  purpose,  and  not  as  a  restriction  of  its  use  to  a  par- 
ticular purpose,  although  such  a  restriction  would  be  competent,  but 
in  order  to  have  that  effect,  it  must  be  expressly  stated,  or  be  fairly  infer- 
rable from  the  language  wed,  and  no  such  inference  will  be  made  if  there 
is  any  re<zsonable  ground  for  a  contrary  construction  ;  but  in  all  cases, 
the  use  will  be  treated  as  restricted  to  a  use  not  more  hazardous,  than 
that  to  which  the  property  was  devoted  when  the  policy  issued. '  Thus 
it  has  been  held  that,  when  the  assured  in  his  application  stated  that 
no  lamps  were  used  in  the  building,  that  this  should  be  treated  as  a 
warranty  that  none  would  be  used  therein  go  long  as  the  building  was 
used  for  the  purposes  for  which  it  was  insured. " 

An  answer  in  an  application  to  a  question  as  to  what  are  the  facilities 
for  extinguishing  fires?  being  "a  force  pump  and  abundance  of 
water,"  it  was  held  that  this  could  not  be  construed  as  a  warranty,, 
except  in  presenti,  and  did  not  amount  to  a  warranty  that  the  pump 
should  at  all  times  during  the  life  of  the  policy  be  kept  in  repair. ' 

So  a  description  of  a  building  as  an  "  occupied  dwelling-house"  is 
held  not  to  amount  to  a  warranty  that  it  shall  continue  to  be  so  occu- 
pied during  the  existence  of  the  policy,  but  that  the  warranty  is 
answered  if  the  building  was  ia  fact  so  occupied  when  the  application 
was  made.  *  But  if  it  is  specially  provided  in  the  contract  that  if  the 
building  shall  be  used  for  any  other  purpose  than  that  named,  or  that 
if  it  shall  be  used  for  a  more  hazardous  purpose,  the  policy  shall  be 
void,  a  fulfillment  of  this  covenant  is  a  condition  precedent  to  a 
recovery,  and  if  any  portion  xA  the  building  is  used  for  any  other  nuyre 
hazardous  business,  the  policy  is  avoided,  as  much  as  though  the  whole 

'^May  V.  Buckeye  Ins.  Co.,  ante;  Cla/rk  v.  Ins.  Co.,  8  How.  (U.  S.)  235  ;  Qlendale 
Woolen  Co.  v.  Protection  Ins.  Co.,  21  Conn.  19  ;  Barrett  v.  Ins.  Co.,  7  Cush. 
(Mass.)  175  ;  Roberts  v.  Ins.  Co..  3  Hill  (N.  Y.)  501 ;  8t(mt  v.  Ins.  Co.,  12  Iowa, 
371. 

'  Clarke  v.  Manufacturers'  Ins.  Co.,  ante.  The  case  of  Qlendale  Woolen  Co.  v. 
Protection  Ins.  Co.,  21  Conn.  19,  has  sometimes  been  cited,  and  ^eg.^rded  as  hold- 
ing a  different  rule,  but  an  examination  of  that  case  will  disclose  the  fact  that  it 
fuUy  sustains  the  doctrine  of  the  text. 

'GilUatt  V.  Pawtucket,  etc.,  Ins.  Co.,  8  R.  I.  282;  but  holding  a  contrary  doc- 
trine, see  Sayles  v.  N.  A.  Ins.  Co.,  2  Curtis  (U.  S.  C.  C.)  610. 

*  Cuinberland,  etc.,  Ins.  Co.  v.  Douglass,  58  Penn.  St.  419. 
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building  was  so  occupied.  As  if  the  building  is  insured  as  a  dwelling- 
house,  and  the  owner  permits  a  portion  of  it  to  be  occupied  as  a  work- 
shop for  currying  hides,  the  policy  is  avoided,  eoen  though  the  owner 
continues  to  reside  in  a  portion  of  the.building ! '  So  where  the  occupancy 
was  described  as  that  ^f  a  grist  mill,  when  in  fact  a  part  of  the  build- 
ing was  occupied  as  a  carpenter 's  shop  occasionally,  the  policy  was 
held  void.  '^ 

Bule  as  to  incidental  or  ordinary  uses  —  Billings  v.  Tolland  Oo,  Mnt.   Ins.  Oo.  —  Dobson  v. 
Sotheby  —  Shaw  v.  Robberds. 

Sec.  184.  lu  a  Connecticut  case,'  where  in  a  policy  of  insurance  on 
sundry  buildings,  they  were  described  as  barns,  to  which  this  clause 
was  added,  "  all  the  above  described  barns  are  used  for  hay,  straw, 
grain  unthreshed,  stabling  and  shelter ;  "  and  on  the  trial,  after  proof 
of  a  loss  by  fire,  it  appeared,  that  on  the  day  preceding  the  night  of  the 
fire,  the  insured  had  caused  about  two  bushels  of  lime  and  six  or  eight 
pails  of  water  to  be  placed  in  a  tub  standing  in  a  room  generally  used 
for  keeping  therein  unthreshed  corn,  in  one  of  the  barns,  for  the  pur- 
pose of  preparing  the  lime  for  rolling  in  it  some  wheat,  which  he  was 
about  to  sow  upon  his  farm;  that  a  short  time  previous  to  the  fire,  he 
had  commenced  the  painting  of  his  house,  and  his  painter  had  mixed 
his  paints  in  the  same  room,  and  at  the  time  of  the  fire,  there  were  in 
it  an  oil  barrel,  containing  about  a  gallon  of  oil,  a  keg  of  white  lead 
and  a  pot  with  about  a  pint  of  mixed  paint ;  that  in  another  building, 
described  in  the  policy  as  used  in  part  for  a  cider-mill,  the  insured, 
before  and  after  the  execution  of  the  policy,  had  been  in  the  habit  of 
repairing  his  farming  utensils,  and  had  also  made  in  it  a  bee-hive, 
and  planed  some  boards  for  a  room  in  his  house ;  but  a  day  or  two 
before  the  fire,  the  building  had  been  cleared  out,  leaving  nothing 
in  it  but  some  apples.  The  court  held,  1.  That  the  clause  relating  to 
the  use  of  the  buildings  insured,  was  not  a  warranty  that  they  should 
be  used  in  that  manner,  and  in  no  other;  but  was  inserted  merely  for 
the  purpose  of  designating  the  buildings  insured,  and  not  to  limit  their 
use,  or  to  deprive  the  insured  of  the  enjoyment  of  his  property  in  the 
same  manner  as  buildings  of  that  description  are  generally  used  and 
enjoyed  ;  2.  That  the  acts  of  the  insured,  so  far  as  they  were,  or  could 
have  been,  the  cause  of  the  loss,  were  in  accordance  with  the  ordinary 
use  of  such  buildings  by  farmers.    Therefore,  where  the  court,  on  the 


'  ffamer  v.  Metropolitan  Ins.  Co.,  13  Minn.  483. 
^Jennings  v.  Chenango  Mut.  Ins.  Co.,  2  Den.  (N.  Y.)  75. 
'Billings  v.  Tolland,  etc.,  Ins.  Co.,  20  Conn.  139. 
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trial  of  the  cause,  instructed  the  jury,  that  if  the  buildings  insured 
were,  in  the  ordinary  acceptation  of  the  terms,  of  the  description  stated 
in  the  policy,  and  continued  such  to  the  time  of  the  fire,  and  were 
only  put  to  the  ordinary  use  of  such  buildings,  the  pplicy  remained  in 
force ;  but  that  the  iusured  had  no  right  to  change  the  nature  and 
use  of  the  buildings,  and  if  he  did,  he  would  lose  the  benefit  of  the 
policy— that  a  single  act  or  so,  which  did  not  belong  to  the  ordinary 
and  appropriate  use  of  the  buildings,  would  not  change  their  nature 
and  character,  and  would  not  vacate  the  policy,  or  prevent  a  recovery 
thereon,  unless  such  acts  were  fraudulent,  or  grossly  careless,  and  if 
grossly  careless,  were  the  cause  of  the  loss— and  the  jury  found  for 
the  plaintiff ;  it  was  held  no  misdirection. 

Waite,  J.,  in  commenting  upon  the  effect  of  usage  or  the  ordinary 
use  of  property  in  construing  warranties  or  conditions  in  policies  of 
insurance,  said :  "  The  acts  done  by  the  plaintiff  are  set  forth  in  the 
motion,  so  that  one  can  see  what  they  were,  and  whether  they  were  a 
departure /rom  the  common  and  ordinary  use  of  such  buildings.  We 
very  well  know  that  farmers  in  the  /State  are  in  the  habit  of  using  their 
bams  for  a  variety  ef  purposes,  connected  with  their  agricultural  busi- 
ness, besides  that  of  storing  their  hay,  and  stabling  their  cattle. 
Their  barns  are  frequently  used  as  a  shelter  for  their  wagons,  plows, 
sleds,  and  other  farming  implements.  When  the  plaintiff  procured 
the  insurance  to  be  effected  on  the  buildings,  it  is  not  to  be  presumed 
that  he  meant  to  deprive  himself  of  their  common  and  ordinary  use,  or 
that  the  defendants,  by  their  policy,  intended  any  such  thing.  And 
excepting,  so  far  as  there  is  an  express  prohibition  in  relation  to  the  use  of 
them,  the  understanding  of  the  parties  undoubtedly  was,  that  the  common 
and  ordinarg  use  of  them  was  to  be  continued  in  the  same  manner  as  if  the 
policy  had  never  been  issued." 

And  in  all  cases,  where  the  breach  complained  of  is  only  such  a  use 
of  the  property  as  is  consistent  with  its  ordinary  use,  it  cannot,  in  the 
absence  of  an  express  warranty  or  condition,  be  made  available.  Thus, 
in  a  leading  English  case,'  the  plaintiff  procured  an  insurance  upon 
an  agricultural  building  under  the  erroneous  name  of  a  barn,  but  it 
appeared  that  the  rate  of  premium  would  have  been  the  same  if  it 
had  been  correctly  described,  and  the  policy  recited,  "  no  fire  is  kept 
and  no  hazardous  goods  deposited,"  and  in  repairing  the  roof,  which 
required  tarring,  a  fire  was  lighted  in  the  building  and  a  barrel  of 

'  Dobson  V.  Sotheby,  1  Moo.  &  M.  90. 
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tar  was  brought  in  for  the  purpose  of  performing  the  necessary  opera- 
tion ;  it  was  held  that  the  policy  was  not  thereby  avoided,  for  the  con- 
dition must  be  taken  to  relate  to  the  habitual  use  of  a  fire,  and  not  to 
one  rendered  necessary  in  the  ordinary  course  of  making  necessary 
repairs,  or  for  doing  those  things  essential  for  the  protection  and  pre- 
servation of  the  property.  When  there  is  no  warranty,  express  or 
implied,  that  the  premises  shall  continue  to  be  occupied  during  the 
whole  time  of  insurance,  in  the  manner  or  for  the  purpose  specified  in 
the  policy,  and  the  policy  undertakes  to  reciue  what  uses  are  prohib- 
ited, or  will  render  the  policy  void,  the  temporary  use  of  the  premises 
for  any  other  purpose  than  that  named  in  the  policy,  if  not  within  the 
prohibited  class,  and  does  not  involve  a  change  of  business,  will  not 
render  the  policy  void,  even  though  such  use  is  more  hazardous,  and 
is  the  proximate  cause  of  the  destruction  of  the  property.  Thus,  in 
an  English  case,"  the  plaintiff  effected  an  insurance  upon  his  premises, 
describing  them  as  a  granary  and  a  kiln  for  drying  corn.  He  was  in 
the  habit  of  using  the  kiln  for  drying  corn,  and  for  no  other  purpose. 
While  the  policy  was  in  force,  a  vessel  laden  with  oak  bark  was  sunk 
near  the  plaintiffs  premises,  and  the  owner  of  the  bark  requested  him 
to  allow  him  to  dry  the  bark  on  his  premises,  which  he  did  gratuit- 
ously, and  the  owner  commenced  drying  it  there.  No  notice  of  this 
was  given  to  the  insurers.  The  fire  used  in  drying  the  bai-k  was  no 
greater  than  that  used  in  drying  corn,  but  on  the  third  day,  while  the 
bark  was  drying,  the  kiln  and  all  the  premises  took  fire  and  were  con- 
sumed. Lord  Chief  Justice  Denman  directed  the  jury  to  say,  1st. 
Whether  drying  corn  and  drying  bark  were  different  trades  ?  2d. 
Whether  drjring  bark  was  more  dangerous  than  drying  corn  ?  And 
3d.  Whether  the  tire  was  occasioned  by  drying  the  bark  ?  The  jury 
found  that  they  were  different  trades ;  that  drying  bark  was  most  dan- 
gerous, and  that  the  fire  was  occasioned  by  drying  the  bark,  where- 
upon he  directed  a  verdict  for  the  defendant,  with  leave  to  the  plain- 
tiff to  move  for  leave  to  enter  a  verdict  for  the  full  sum  if  the  court 
should  be  of  opinion,  that,  upon  these  facts,  he  was  entitled  thereto. 
Upon  a  rule  to  show  cause,  the  court  held  that  the  plaintiff  was  enti- 
tled to  recover  upon  the  ground  that  the  description  of  the  premises, 
and  their  use,  was  true  when  made;  that  the  plaintiff'  had  not  war- 
ranted not  to  use  the  premises  temporarily  for  any  other  purpose,  and 
that  there  was  no  condition  of  the  policy  which  was  thereby  violated. 


'  Shaw  v.  Bohherdjs,  6  Ad.  &  El.  75. 
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Lord  Denman,  C.J.,  in  delivering  the  opinion,  said:  "  The  sixth  con- 
dition points  at  an  alteration  of  business  ;  at  something  permanent  and 
habitual;  and  if  the  plaintiff  had  either  dropped  his  business  or  corn 
drying  and  taken  up  that  of  bark  drying,  or  added  the  latter  to  the 
former,  no  doubt  the  case  could  have  been  brought  within  that  condi- 
tion. Perhaps  if  he  had  made  any  charge  for  drying  the  bark,  it  might 
have  been  a  question  for  the  jury  whether  he  had  done  so  as  a  matter 
of  business,  and  whether  he  had  not  thereby  (although  it  was  the  first 
instance  of  bark  drying),  made  an  altei'ation  within  the  meaning  of 
that  condition.  But,  according  to  the  evidence,  we  are  clearly  of  the 
opiidon  that  no  such  question  arose  for  the  jury,  and  that  this  single  act 
of  kindness  was  no  breach  of  the  condition,"  and  a  verdict  was  entered 
for  the  plaintiff  for  the  full  amount  of  the  loss,  so  far  as  covered  by 
the  policy.'  Warranties  and  conditions  of  a  policy  must  be  liberally 
construed  so  as  to  effectuate,  as  far  as  possible,  the  intention  of  the 
parties." 


'  See,  similar  in  its  facts,  and  identical  in  its  docti-ine,  Loud  v.  Citizens'  I-ns. 
Co.,  2  Gray  (Mass.)  221. 

'  In  the  application  for  a  policy,  the  assured  stated  that  his  stoves  and  pipes 
wei-e  well  secured,  and  that  he  would  engage  to  keep  them  so.  After  the  policy 
was  issued,  the  wife  of  the  assured,  intending-  to  remove  during  the  summer  a 
stove,  the  pipe  of  which  passed  through  the  floor  in  an  upper  room,  and  thence 
into  a  chimney,  took  down  the  pipe  in  the  upper  room,  and  put  a  bed  over  the 
hole  in  the  floor  through  which  the  pipe  passed,  but  did  not  remove  the  stove  and 
pipe  below.  A  few  days  after,  forgetting  what  she  had  done,  she  built  a  fire  in 
the  stove,  which  set  fire  to  the  bed,  and  burnt  the  house.  Held,  that  the  assured 
could  recover  on  the  policy.  Mickey  v.  Burlington  Ins.  Co.,  35  Iowa,  174.  A 
similar  doctrine  was  held  in  Loud  v.  Citizen's,  etc.,  Ins.  Co.,  ante,  the  plain- 
tiflFs  procured  a,  policy  upon  lumber,  etc.,  in  their  two  stores  on  their  wharf 
in  Weymouth.  In  the  application  for  insurance,  which  was  expressly  made  a 
part  of  the  policy,  it  was  stated  that  the  stores  were  used  for  storing  lumber, 
etc.,  and  that  one  room  was  used  for  a  counting-room.  It  was  also  stated  that 
the  counting-room  was  warmed  by  a  coal  stove,  funnel  and  stove  well  secured, 
and  that  no  lights  were  used  in  the  building  evenings,  all  of  which  was  true  ai 
the  tiine  when  the  application  vxis  made  and  the  policy  issued.  Subsequent  to  the 
issue  of  the  policy,  a  schooner,  when  near  the  wharf,  got  aground  and  failed  with 
water.  The  beds  and  bedding  on  board  having  been  brought  on  deck,  and  being 
wet  with  the  rain,  were,  by  the  plaintiffs'  permission,  removed  into  the  store  m 
which  the  counting-room  was.  About  midnight,  one  of  the  plaintitt^s,  at  the 
request  of  the  captain  and  crew,  gave  them  pei-mission  to  sleep  in  the  counting- 
room,  but  expressly  told  them  they  must  not  make  any  fire,  use  any  light,  or  even 
smoke.  There  was  a  stove  in  the  counting-room,  the  funnel  of  which  passed 
through  the  loft  overhead,  but  was  not  then  in  a  safe  condition.  Ihe  captain  and 
crew  disregarding  the  instructions  of  the  plaintiff;  kindled  a  fire,  and  very  soon 
the  building  was  in  flames.  The  defendant  claimed  that  it  was  not  liable  lor  the 
loss,  because  the  plaintiff's  had  violated  their  warranty  as  to  the  condition  of  the 
funnel,  and  because  they  had  put  the  building  to  haz.-irdous  uses  without  its  con- 
sent The  court  held  that  the  warranty  as  to  the  condition  of  the  funnel  was  only 
a  warranty  in  presenti,  and  was  not  a  continuing  wai-raiitj,  and  that  the  use  ol 
the  building  for  one  night  for  the  pui-pose  of  lodging  strangers  in  distress,  was 
not  putting  the  building  to  hazardous  uses,  within  the  meaning  of  the  condition 
of  the  policy. 
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Prohibited  uses  —  Use  for  prohibited  purpose  does  not,  in  all   cases,  invalidate  the  policy  — 
Oerif  V.  Home  Ins.  Oo.  —  Wiliiams  v.  Fireman's  Fund  Ins.  Oo. 

Sec.  185.  If  a  certain  use  of  the  premises  is  prohibited,  and  there  is 
nothing  in  the  language  used  from  which  a  license  to  use  the  premises 
for  any  of  such  prohibited  purposes  can  be  inferred,  the  policy  is 
avoided  by  such  use.  When  the  insurer  annexes  a  list  of  hazardous 
uses,  which  are  prohibited,  the  use  of  the  premises  for  any  of  such  pur- 
poses is  fatal  to  a  recovery  for  a  loss  under  the  policy ;  as,  in  such 
eases,  the  assured  is  treated  as  warranting  that  the  premises  shall  not  be 
used  for  any  of  su^h  prohibited  uses  during  the  life  of  the  policy.' 

'In  MeaA  v.  N.  W.  Ins.  Co.,  7  N.  Y.  530,  the  policy  proMftifeti  the  carrying  on 
of  certain  hazardous  trades,  and  the  coui't  very  properly  held  that  this  amounted 
to  a  promissory  warranty  that  no  such  trades  should  be  carried  on  upon  the 
premises  during  the  life  of  the  policy,  and  that  the  question  whether  such  use 
was  material  to  the  risk,  was  not  open.  Welles,  J.,  said:  "Upon  the  trial  the 
defendants'  counsel  oifered  to  prove  by  the  witness  Halliday,  who  occupied  one 
of  the  buildings  insured  at  the  time  of  the  fire,  that  he  did  business  and  kept  arti- 
cles in  said  building  denominated  hazardous  and  extra  hazardous  at  the  time  of 
the  fire.  The  evidence  was  objected  to,  and  the  objection  sustained  by  the  judge, 
to  which  the  defendants'  counsel  excepted.  In  this,  I  think,  there  was  en-or. 
The  policies  all  provided  that  in  case  the  premises  insured  should,  at  any  time 
after  the  making  and  dui-ing  the  continuance  thereof,  be  appropriated,  applied, 
or  used  to  or  for  the  purpose  of  cai'rying  on  or  exercising  therein  any  trade,  busi- 
ness, or  vocation  denominated  hazardous  or  extra  hazardous,  or  specified  in  the 
memorandum  of  special  rates  in  the  proposals  annexed  to  the  policy,  or  for  the 
purpose  of  storing  therein  any  of  the  articles,  goods,  or  merchandise  in  the  same 
proposals  denominated  hazardous  or  extra  hazardous,  or  included  in  the  memo- 
randum of  special  rates,  unless  thei'ein  otherwise  specially  provided  for,  or  there- 
after agreed  to  by  the  company  in  writing,  to  be  added  tii  or  indorsed  upon  the 
policy,  then  and  from  thenceforth  so  long  as  the  same  should  be  so  appropriated, 
applied,  or  used,  the  policy  should  cease  and  be  of  no  force  or  effect.  Tiie  offer 
was  nearly  in  the  language  of  one  of  the  above  provisions  to  show  its  violation. 
The  answers  given  by  the  respondent's  counsel  to  this  point  are,  fii-st,  that  the  fire 
did  not  originate  in  the  store  occupied  by  the  witness  ;  second,  that  no  knowledge 
of  the  business  carried  on  was  shown  in  the  respondent ;  third,  that  there  was  no 
proof  that  the  business  had  been  changed  from  the  time  the  insurance  was  effected 
to  the  time  of  the  tire ;  and  fourth,  that  this  point  was  not  reserved  by  the  appellants' 
counsel  at  the  close  of  the  case,  and  is  not  among  the  objections  then  raised.  None 
of  those  answers  are  sufficient.  The  provision  of  the  policy  referred  to  amounted 
to  a  prospective  or  promissoi-y  warranty,  and  was  as  obligatory  as  if  it  had  been 
retrospective  or  concui-rent.  It  was,  therefore,  of  no  consequence  that  the  fire 
was  not  produced  by  its  violation  or  breach.  Murdoek  v.  Chenango  Co.  Mut.  Ins. 
Co.,  2  Comst.  210.  It  is  equally  unimportant  that  the  respondent  was  ignorant 
that  such  business  was  carried  on.  The  question  whether  a  warranty  has  been 
broken  can  never  depend  upon  the  knowledge  or  ignorance  or  intent  of  the  party 
making  it  touching  the  acts  or  the  fact  constituting  the  breach.  It  was  undoubt- 
edly competent  for  the  parties  to  contract  in  relation  to  the  future  business  to  be 
carried  on  in  the  building  insured  without  reference  to  the  previous  business,  and 
such  was  the  case  here.  That  the  business  prohibited  had  been  can-ied  on  up  to 
the  time  the  policy  was  made  was  no  excuse  for  a  violation  of  the  contract.  And 
finally  it  was  not  necessary  or  proper  for  the  counsel  to  do  more  than  to  except  to 
the  decision  of  the  judge  at  the  circuit  overruling  the  evidence  offered.  He  was, 
in  fact,  precluded  from  making  the  point  in  any  other  stage  of  the  case  by  the 
exclusion  of  the  evidence."  Kelly  v.  Hoine  In.i.  Co.,  97  Mass.  288 ;  Davem  v. 
Merchants'  Ins.  Co.,  7  La.  An.  344;  Lee  v.  Howard  Ins.  Co.,  3  Gi-ay  (Mass.)  183. 
■'  Cabinet  making  "  was  prohibited.  Held,  that  "  finishing  chairs  "  was  within 
the  prohibition,  and  was  not  excused  because  the  policy  covered  cabinet  ware. 
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But  of  course  it  is  understood,  that  where  hazardous  or  prohibited 
articles  are  included  in  the  class  of  goods  insured,  so  as  to  overcome 
the  force  of  a  general  prohibition  in  reference  thereto,  yet  when  the 

See  also,  Appleby  \.  Astor  F.  Ins.  Co.,  54  N.  Y.  253.  So,  where  "hat  bleaching" 
was  included  in  the  list  of  hazards,  and  the  policy  covered  a  stock  of  "  millineiy 
goods,"  it  was  held  that  "  bleachin"'  bonnets  "was  "hat  bleaching  "  within  the 
terms  of  the  policy  and  avoided  it.  Merrick  v.  Provincial  Ins.  Co.,  14  U.  C.  (Q.  B.) 
439.  In  Bemers  v.  Manhattan  Ins.  Co.,  35  N.  J.  3l36,  the  policy  covered  a  build- 
ing "occupied  as  a  country  store,"  and  contained  a  provision  that  "in  case  the 
pi-emises  shall,  at  any  time  during  the  period  foi-  which  this  policy  would  other- 
wise continue  in  force,  be  used  for  the  purpose  of  carrying  on  therein  any  trade 
or  vocation,  or  for  storing  and  keeping  therein  any  articles,  goods,  or  merchandise 
denominated  hazardous,  extra  hazardous,  or  specially  hazardous,  in  the  second 
class  of  the  classes  of  hazards  annexed,  from  thenceforth,  so  long  as  the  same 
shall  be  so  used,  this  policy  shall  be  void."  At  the  time  the  policy  was  taken,  and 
from  thence  to  the  time  the  fire  occurred,  the  premises  were  used  in  part  as  a  sta- 
ble. Among  the  extra  hazardous  risks  that  of  a  private  stable  was  enumerated. 
This  was  held  a  violation  of  the  contract,  which  was  not  cured  by  the  fact  that 
insurei"s'  agent,  who  made  the  policy,  knew  at  the  time  that  the  premises  were 
u.'sed  for  the  purpose  pi-ohibited.  In  Mattheios  v.  Queen  City  Ins.  Co.,  2  Gin.  S.  C. 
(Ohio)  109,  the  policy  specified  planing-mills,  saw-mills,  and  carpenter  shops 
as  "  hazardous  ;  "  and  the  use  of  the  pi'emises  for  any  hazardous  trades,  business, 
or  vocations,  in  the  conditions  mentioned,  were  pi'ohibited,  unless,  by  agreement, 
indoraed  upon  the  policy.  The  policy  was  on  a  planing-mill  and  saw-mill.  The 
second  story  was  used  as  a  carpenter  shop,  a  risk  in  the  same  class  of  hazards  a.«i 
planing  and  saw-mills,  and  it  was  held  that  using  the  second  story  as  a  carpenter 
shop  was  a  breach  of  the  conditions.  The  doctrine  of  this  case  is  not,  however, 
believed  to  express  the  true  rule  in  such  cases,  and  the  later  and  better  class  of 
cases  hold  that,  where  a  building  is  insured  for  a  hazarcUms  purpose,  or  rather  a 
purpose  denominated  as  hazardous  in  the  list  of  hazards  embraced  in  the  policy, 
the  use  of  the  premises  for  any  other  purpose  embraced  in  the  same  list  of  haz- 
ards, does  not  avoid  the  policy.  Reynolds  v.  Cmnmei-ce  InJi.  Co.,  47  N.  Y.  597 ; 
iSmith  V.  Mechanics'  &  Traders'  Ins.  Co.,  52  N.  Y.  399.  At  least  such  is  the  true 
construction,  unless  the  risk  is  increased  by  such  use.  State  Mut.  F.  Ins.  Co.  v. 
Arthur,  30  Penn.  St.  315  ;  Reynolds  v.  Cmmnerce  Ins.  Co.,  ante.  The  fact  that  the 
use  of  the  premises  for  a  prohibited  purpose  was  without  the  knowledge  of  the 
assured,  is  held  to  constitute  no  defense.  Thus,  in  Hoxsie  v.  Prov.  Mut.  Ins.  Co., 
6  R.  I.  517,  the  policy  covered  a  building  described  as  "  a  dwelling-house,  the 
basement  being  of  stone  and  wood."  The  charter  provided :  "No  policy  shall 
extend  to  any  sugar-house,  bake-house,  distill-house,  joiner  shop,  or  other  house, 
except  on  such  terms  only  as  shall  be  specially  agreed  on  by  the  directors,  unless 
expressly  mentioned  in  the  policy."  The  defendant  pleaded  that  after  the  pohcy 
was  assigned  the  premises  were  used  and  occupie'l  as  a  joiners'  shop,  and  that 
the  risk  was  thereby  increased.  The  plaintiff  replied  it  was  so  used  and  occupied 
without  the  knowledge  of  the  plaintiff.  It  was  held  that  the  plea  was  a  good  bar, 
and  the  repUcation  no  answer  to  it.  In  Steinmitz  v.  Franklin  F.  Ins.  Co.,  b  Phila. 
(Penn  )  21,  the  policy  contained  a  stipulation  that  "  nulls  and  manufactories, 
among  other  things,  were  extra  hazardous,  and,  therefore,  that  no  pohcy  would 
be  coSstrued  to  extend  to  such  a  risk,  unless  liberty  be  given  for  the  purpose  and 
expressed  thereon.  The  fifth  story  of  the  building  was  used  for  making  of  muslm 
window  shades  by  nine  or  ten  persons  regularly  employed  in  that  business  as  the 
sole  means  of  their  livelihood,  and  it  was  held  that  this  constituted  a  manufactory 
within  the  meaning  of  the  condition,  and  was  a  bar  to  the  plaintiff  s  action,  bee 
also,  &a.^sner  v.  Metropolitan  Ins.  Co.,  13  Minn.  483,  in  which  the  policy  provided 
that  "  the  interest  of  the  mortgagee  shall  not  be  invahdated  by  any  act  ot  the  mort- 


insured  as  a  dwelling-house,  and  all  specially  hazardous  trades  (among  which  waa 
that  of  a  currier)  were  prohibited.  The  owner  used  the  premises  tor  currying, 
and  it  was  held  that  the  policy  was  thereby  avoided. 
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language  of  the  prohibition  is  specific,  and  leaves  no  doubt  as  to  the 
intention  of  the  insurer,  and  the  assured  at  least  ought  from  the 
language  used  to  have  known  that  the  prohibition  applied,  the  mean- 
ing of  the  term  used  in  describing  the  goods  as  "groceries"  or  "goods 
such  as  are  usually  kept  in  country  stores,"  cannot  be  permitted  to 
overcome  the  plain  prohibitory  words  used.  Thus,  in  a  California 
case,'  the  plaintiff's  assignor  procured  an  insurance  from  the  defendant 
upon  his  stock  of  goods  and  fixtures,  in  a  store  occupied  by  him  in 
Sacramento.  The  goods  were  covered  by  two  several  policies  in  the 
defendant  company,  both  of  which  contained  a  provision  that  if  the 
"assured  shall  keep  gunpowder,  fire- works,  nitro-glycerine,  phospho- 
rus, saltpetre,  nitrate  of  soda,  petroleum,  naptha,  gasoline,  benzine, 
or  benzine  varnish,  or  keep  or  use  camphene,  spirit  gas,  or  any  burning 
fluid  or  chemical  oils,  without  written  permission  in  their  policy,  then, 
and  in  every  such  case,  this  policy  shall  be  void.  Kerosene  oil,  how- 
ever may  be  used  for  lights  in  dwellings,  and  kept  for  sale  in  stores, 
in  quantities  not  exceeding  five  barrels,  to  be  drawn  by  daylight 
only."  The  insured  and  his  clerk  slept  in  the  store,  in  a  back-room 
adjoining  the  store-room  proper.  The  store  was  lighted  with  gas  in 
the  evening,  and  at  night  the  gas  was  turned  off  and  a  small  lamp, 
filled  with  kerosene  oil,  was  left  burning  on  the  counter  in  the  store 
all  night,  to  keep  off  burglars.  The  court  held,  as  a  matter  of  law, 
that  the  use  of  kerosene  oil  as  an  illuminator  in  the  store,  was  expressly 
excluded  by  the  language  of  the  policy,  and  that  the  fact  that  the 
insured  and  his  clerk  slept  in  the  room  adjoining  the  store,  did  not 
constitute  it  a  "  dwelling,"  within  the  ordinary  meaning  of  the  term, 
and  the  verdict  for  the  plaintiff,  in  the  court  below  was  reversed.  In 
this  case,  the  use  of  kerosene  was  expressly  prohibited,  except  as 
stated  in  the  policy,  and  Walla.ce,  J.,  well  said,  in  the  course  of  his 
opinion,  "and  in  the  face  of  this,  it  would  be  doing  violence  to 
the  plain  intention  of  the  parties  as  shown  in  the  language  of  the 
policy,  to  extend  that  privilege  so  as  to  embrace  the  case  of  a  store,  as 
such."  But  all  conditions  in  a  policy  are  strictly  construed,  and  in  favor 
of  the  assured,  upon  the  ground,  that  inasmuch  as  the  insurer  fixes  his 
own  terms,  if  he  intends  to  impose  restrictions  upon  the  insured,  he  must 
use  such  language  as  clearly  discloses  his  intention,  and  nothing  can  he 
claimed  by  implication.  If  there  is  any  doubt  as  to  the  meaning  of  the 
language  employed,  the  benefit  of  the  doubt  is  given  to  the  insured.' 

'  Cerf  V.  Hmne  Ins.  Co..  44  Cal.  320  ;  13  A.m.  Rep.  165. 
'Smith  V.  31.chanics'  &  Traders'  Ins.  Co.,  32  N.  Y.  399. 
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In  a  case  recently  decided  by  the  Commission  of  Appeals/  the  nile 
of  strict  construction  was  well  illustrated,  and  Reynolds,  C,  in  the 
course  of  his  opinion,  shew  the  utter  absurdity  of  making  construc- 
tions, to  uphold  and  extend  conditions  which  the  insurer  has  seen  iit 
to  impose.     In  that  case,  the  plaintiff  procured  a  policy  of  insurance 
m  the  defendant  company,  upon  his  office   furnitute,  fixtures  and 
merchandise,   hazardous   and  extra  hazardous,  contained  in  prem- 
ises occupied  by  him  in  New  York  City.     It   was  provided   in  the 
policy,  that  if  the  premises  should  be  used  for  storing  or  keeping 
therein,  any  articles,  goods  or  merchandise,  denominated  hazardous,  or 
extra  hazardous,  or  specially  hazardous,  except  as  specially  provided 
for  in  the  policy,  so  long  as  the  same  continued,  the  policy  should  be 
of  no  force.     It  was  also  provided  that  the  policy  should  be  void  if 
petroleum,  rock  oil,  earth  oil,  benzole,  benzine,  or  naptha  shall  be  stored 
in  said  premises,  without  written  permission  therefor,  endorsed  on  the 
policy.     There  was  also  a  further  provision  in  the  policy,  that  the 
following  trades,  occupations  and  merchandise  add  to  the  rate  of  the 
building  and  its  contents  fifty  cents  or  more  per  $100,  and  to  be 
covered,  must  be  specially  written  in  the  policy:    "burning  fluid, 
camphene,"  also,  that  camphene,  spirits,  gas  or  burning  fluid,  or  any 
similar  inflammable  fluid,  when  used  in  stores,  warehouses,  shops,  m-  manu- 
factories, as  a  light,  subjects  the  goods  therein  to  an  additional  charge, 
etc.     There  was  also  another  provision  in  the  policy,  that  in  case  the 
risk  should  be  increased  hy_  any  means  within  the  contract  of  the  insured, 
or  by  the  occupation  of  the  premises  for  more  hazardous  purposes,  the 
policy  should  be  void.     It  appeared  that  the  plaintiff  did  not  keep 
any  of  the  prohibited  articles  for  sale,  nor  did  he  store  them  on  his 
premises,  or   use   them  for  lights  in  his   store;  but,   being  afflicted 
with  a  severe  cutaneous  disease,  he  used  crude  petroleum  oil  as  a 
remedy  therefor,  and  kept  a  small  quantity  thereof  for  that  purpose  in 
a  jug,  on  a  shelf  in  his  store,  and  it  was  there  at  the  time  of  the  fire. 
The  defendants  insisted  that  the  keeping  of  the  oil  for  medicinal 
purposes,  avoided  the  policy  under  the  conditions  named.     The  court 
held  that  the  keeping  of  the  oil  for  the  purpose  named,  was  not  a 
keeping  or  storing  within  the  meaning  of  the  condition  of  the  policy, 
because  it  was  not  for  mercantile  or  commercial  purposes,  or  as  a  busi- 
ness,' and  that,  not  being  used  or  kept  for  any  of   the  prohibited 

^Williams  v.  Fireman's  Fund  Ins.  Co.,  M  N.  Y.  569 ;  13  Am.  Rep.  620. 
'Hoffman  \\  j^trm  In,s.  Co.,  32  N.  Y.  405  ;  Reynolds  v.  Commerce  Ins.  Co.  of 
N.  Y.,  47  id.  597 ;  Cation  v.  Springfield  Ins.  Co.,  1  Sum.  (U.  S.)  434 ;  iV^.  Y.  Equit- 
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purposes,  and,  the  jury  having  found  that  it  did  not  materially  increase 
the  risk,  the  keeping  and  using  of  it  as  alleged,  did  not  avoid  the  policy. 
The  court  correctly  holding  that  the  insurer  having  imposed  its  own 
conditions,  must  be  regarded  as  having  intended  no  other  prohibition 
than  that  clearly  stated  in  the  policy,  and  that  if  the  keeping  or  use 
of  any  such  articles  for  any  purpose  was  intended,  it  should  have  been 
so  stated  in  the  policy,  «o  that  the  insured  could  be  upon  his  guard, 
and  properly  protect  his  interests.  Reynolds,  C,  pertinently  said : 
"  It  is  very  clear  that,  when  the  policy  was  written,  no  one  understood 
that  the  keeping  of  petroleum  oil  for  merely  medicinal  purposes  would 
render  void  the  obligation  of  the  defendant.  The  provision  against 
'  storing  or  keeeping '  was  obviously  aimed  at  storing  or  keeping  in  a 
mercantile  sense,  in  considerable  quantities,  for  the  purposes  of  com- 
mercial traffic.  It  was  not  intended  to  prohibit  its  use  as  a  medicine. 
It  might  as  well  be  claimed  that  if  the  plaintiff  went  to  his  medical 
advisor  and  had  his  shirt  and  drawers  saturated  with  petroleum,  with 
the  view  to  a  peaceful  repose  of  a  night,  and  brought  them  to  bed,  on 
the  insured  premises,  or  if,  indeed,  he  had  taken  a  quantity  internally 
for  that  purpose,-it  would  have  been  'a  keeping  or  storing'  within  the 
meaning  of  the  policy." 

Change  of  use  does  not  avoid  policy. 

Sec.  186.  The  fact  that  a  particular  use,  which  is  regarded  as  hazar- 
dous, is  specially  permitted,  does  not  amount  to  a  warranty  or  condition 
that  such  use  shall  continue  during  the  life  of  the  policy;  but  the 
assured  may,  in  the  absence  of  any  express  prohibition  to  the  contrary, 
devote  the  premises  to  any  other  use  that  does  not  increase  the  risk." 
Thus,  in  a  Pennsylvania  case,''  a  policy  of  insurance  on  a  building  had 
this  condition  :  "The  following  risks  being  considered  more  hazardous 
than  others,  buildings  intended  to  be  occupied  by  persons  carrying  on 
any  of  the  undermentioned  trades  or  business,  or  in  which  any  large 
quantities  of  the  undermentioned  goods  are  deposited,  will  be  sub- 

able  Ins.  Co.  v.  Langdon,  6  Wend.  (N.  Y)  623.  In  Wood  v.  North  Wtstem  Ins. 
Co.,  46  N.  Y.  421,  the  policy  contained  a  clause  forbidding  the  use  of  "  camphene, 
spirit  gas,  phosgene,"  etc.,  or  "any  other  inflammable  liquid."  The  court  held, 
that  a  liquid  not  mentioned  by  name,  to  be  covered  by  the  clause,  "  any  other- 
inflammable  liquid,"  must  be  inflammable,  as  are  those  enumerated  articles. 
And  where  "  kerosene  "  was  not  named,  and  there  was  no  finding  or  proof  of  its 
character  in  this  regard,  this  court  cannot  take  judicial  notice  of  its  qualities. 
Judicial  notice  cannot  be  taken  that  the  article  of  "  kerosene  "  is  in  all  cases  explo- 
sive, the  legislature  having  declared  that  there  is  a  degree  of  purity  to  which  it 
may  be  brought  at  which  it  may  safely  be  kept  on  sale  in  cities. 

^Reynolds  v.  Commerce  Ins.  Co.,  ante. 

'  Franklin  Iiis.  Co.  v.  Broci,  57  Penn.  St.  184. 


Warranties  and  Representations.  367 

jected  to  an  extra  premium  on  that  account.  No  policy,  therefore, 
will  be  construed  to  extend  to  such  a  risk,  unless  liberty  be  given  for 
the  purpose,  and  expressed  thereon."  One  of  the  specifications  of  such 
risks  was,  "  mills  and  manufactories  of  any  kind."  With  the  consent 
of  the  company  the  tenant  kept  hay,  straw,  produce,  etc.  This  he 
gave  up  and  kept  broom-corn,  and  made  brooms  by  hand.  The 
insurer  claimed  that  this  avoided  the  policy  5  but  the  court  held  that 
it  did  not  come  within  the  prohibition  of  "mills  and  manufactories;" 
also  that  a  mill,  within  the  meaning  of  the  prohibition,  is  not  merely 
a  place  where  something  might  be  ground,  nor  a  manufactory  merely 
where  something  may  be  made  by  hand  or  machinery,  but  what  com- 
mon usage  recognizes  as  a  mill  or  manufactory  respectively. 

Distinct  contracts. 

Sec.  187.  When  two  adjoining  houses  of  the  same  owner  are  insured 
by  one  company  at  the  same  time,  but  in  two  distinct  policies,  the 
policies  are  distinct  contracts,  and  the  assured  can  recover  for  damage 
by  fire  to  one  building,  although  the  other  building  may  have  been 
used  in  a  manner  prohibited  by  the  policy,  and  the  fire  originated  in  it.' 

Bate  of  premlnm  does  not  necessarily  determine  character  of  risk. 

Sec.  188.  A  premium  for  insurance  above  the  usual  rate,  is  evidence 
indicating,  though  not  proving,  that  a  more  than  usual  risk  was  assumed; 
but  a  jury  should  not  infer  that  a  concealed  or  misrepresented  fact  was 
to  be  at  the  risk  of  the  insurers." 

Description  of  nse,  nnless  otherwise  clearly  intended,  relates  only  to  present  nse. 

Sec.  189.  Describing  a  building  insured  as  a  "storehouse,"  is 
descriptive  only,  and  not  a  warranty  or  representation  that  nothing  should 
be  done  in  it  but  Iceeping  a  store  or  a  storehouse.^  A  storehouse  was 
insured,  and  keeping  broom-corn  was  not  specified  as  a  hazardous 
risk.  The  assured  had  a  right  to  keep  broom-corn  there.  Keeping 
it  did  not  prevent  his  recovery  for  damage  to  the  building  by  fire, 
because  the  danger  was  greater  by  keeping  it,  or  because  the  fire 
originated  in  it." 

Efiect  of  list  of  hazards  upon  contract. 

SeS.  190.  A  policy  enumerating  certain  risks  as  hazardous,  does  not 
cover  any  of  them,  unless  liberty  be  given  to  keep  the  articles  mentioned 

'  Franklin  Ins.  Co.  v.  Brock,  ante. 
'  Fn'anklin  Ins.  Co.  v.  Brock,  ante. 
'  Fi-a7iklin  Ins.  Co.  v.  Brock,  ante. 
*  Franklin  Ins.  Co.  v.  Brock,  ante. 
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as  hazardous ;  but  if  words  in  a  policy  are  of  doubtful  signification,  the 
meaning  most  favorable  to  the  assured  is  to  be  adopted.'  If  the  pro- 
hibited article  was  commonly  used  in  the  busine.-s  at  the  time  when 
the  insurance  was  effected,  the  fact  that  another  and  less  hazardous 
article  might  have  been  employed  will  not  affect  the  right  of  the  assured. 
It  is  presumed  that  the  insurer  knew  the  custom  and  necessities  of  the 
trade,  and  such  custom  enters  into  and  forms  a  part  of  the  contract 
and  modifies  the  force  of  the  conditions.  If  the  insurer  desires  to 
obviate  the  use  of  articles  generally  employed  in  the  business,  he  must 
expressly  so  provide  in  the  policy." 

Implied  license. 

Sec.  191.  In  a  recent  case  before  the  court  of  appeals  of  New  York,' 
the  policy  covered  a  printing  press,  types,  negatives  "  and  their  stock 
as  photographers,  including  engravings  and  materials  used  in  their 
business."  The  policy  contained  a  clause  prohibiting  the  keeping  or  use 
of  kerosene  in  a  building  containing  the  property  insured  except  by 
consent  in  writing.  The  plaintiffs  used  in  their  business,  as  photo- 
graphers, a  portable  kerosene  stove,  such  as  was  generally  employed 
in  the  business,  and  while  so  using  the  stove,  and  from  itn  use,  the 
premises  were  fired  and  the  loss  incurred.  It  was  proved  that  a  port- 
able gas  lamp  or  stove  might  have  been  as  well  used  in  the  business, 
but  that  a  kerosene  stove  was  customarily  used.  The  company  was 
held  liable  for  the  loss,  Grover,  J.,  remarking :  "  When  a  policy  is 
issued  upon  a  stock  of  goods  in  a  specified  business,  the  underwriter  is 
presumed  to  know  what  goods  are  usually  kept  by  those  insured  in  that 
business.*    "When  a  policy  is  issued,  as  in  the  present  case,  upon  the 


'  Prariklin  Ins.  Co.  v.  Brock,  ante. 

'iSteinback  v.  LaFayette  F.  Ins.  Co.,  54  N.  Y.  98  ;  Harper  v.  The  Albany  Mut. 
Ins.  Co.,  17  id.  194 ;  Harper  v.  N.  Y.  City  Ins.  Co.,  22  id.  441 ;  Bryant  v.  Pemgh- 
keepsie  Ins.  Co.,  17  id.  200. 

'Hall  V.  Ins.  Co.  of  N.  Ainenea,  58  N.  Y.  292. 

* Stemback  V.  LaFayette  F.  Ins.  Co.,  54  N.  Y.  98.  In  Whitmarsh  v.  Conway 
Ins.  Co.,  16  Gray  (Mass.)  359,  the  plaintiffs  were  merchants,  and  procm-ed  a  policy 
of  insurance  upon  "  their  stock  in  trade,  consisting'  of  the  usual  variety  of  a 
country  store  (except  dry  goods),  and  on  their  store  fixtures,  etc.  ;  *  *  » 
permission  to  keep  and  sell  burning  fluids  and  gunpowder,  as  per  application." 
There  were  conditions  annexed  to  the  policy,  providing  that  if  the  insured  should 
keep  or  store  any  of  the  articles  enumerated  therein  as  hazardous  or  extra  haz- 
ardous, "  included  in  the  memorandum  of  special  rates  i>r  of  risks  prohibited, 
unless  herein  otherwise  specially  provided  for,  or  hereafter  agreed  by  this  com- 
pany in  writing,  and  added  to  or  indorsed  upon  this  policy  then  and  from  thence- 
forth, so  long  as  the  same  shall  be  so  appropriated,  etc.  ;  these  presents  shall 
cea-se,  and  be  of  no  form  or  effect."  There  were  five  classes  of  hazards  enumer- 
ated. Among-  the  ai-ticles  belonging  to  these  classes,  and  enumerated  as  such, 
were  "  burning  fluids,"  "  earthen  or  glassware,"  "  oil,"  and  among  a  class  not  to 
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materials  used  in  the  business  of  photography,  it  includes  all  such  as 
are  in  ordinary  tcse,  although  some  other  things  might  be  substituted 
therefor."  In  an  earlier  New  York  case,'  the  plaintiff  procured  an 
insurance  upon  his  printing  and  book  materials,  machinery,  etc.,  with 
privilege  for  a  printing  office,  bindery  and  book  store.  The  use  of 
camphene  was  prohibited  by  the  printed  conditions  of  the  policy. 
The  premises  were  consumed,  and  the  fire  was  shown  to  have 
originated  from  a  lighted  match  -thrown  into  a  pan  of  camphene, 
which  was  kept  on  the  premises  for  cleaning  the  ink  rollers,  plates, 
etc.  The  use  of  camphene  for  this  purpose  was  not  only  shown 
to  be  general  among  printers,  but  also  necessary  for  the  purposes 
named.  The  court  held  that  the  use  of  camphene  by  printers  being 
common,  and  its  use  necessary,  the  defendants  must  be  treated  as 
having  taken  the  risk  subject  to  this  usage  of  the  trade,  and  a  recovery 
was  upheld.  Thus,  it  will  be  seen  that  mere  general  conditions  will 
not  prevail  to  avoid  a  policy  because  of  a  use  of  the  premises  in  a  par- 
ticular manner,  or  because  of  the  keeping  or  use  of  certain  prohibited 
articles,  when  the  use  of  such  premises  or  of  such  articles  are  either 
necessary  or  usual  in  the  business  which  the  policy  covers,  provided 
such  use  is  reasonable,  in  view  of  the  business  and  its  necessities." 

be  insured  at  any  rates,  were  "gunpowder,"  "  friction  matches  and  match  shops." 
The  application  was  expressly  made  a  part  of  the  policy,  and  in  answer  to  an 
inten-ogatory,  "  Is  thei-e  any  other  fact  or  circumstance  affecting  the  risk  V  the 
insured  stated,  "  applicant  wants  permission  to  use  and  sell  burning  fluids,  and 
also  to  retail  gunpowder,  to  be  sold  only  in  the  day-time."  The  plaintiffs  kept  in 
their  store  for  sale,  during  the  existence  of  the  policy,  as  a  part  of  their  usual 
stock  in  trade,  "  whale  oil,  friction  matches  and  earthern  and  glassware."  In  a,n 
action  to  recover  a  loss  under  the  policy,  the  defendants  set  up  this  alleged  breach 
of  the  conditions  of  the  policy  in  defense.  The  plaintiffs  offered  to  show  that  all 
these  ai-ticles  were  usually  kept  in  counti-y  stores,  and  so  were  embraced  in  the 
terms  of  the  policy.  But  the  court  excluded  the  evidence,  and  thereupon  the 
defendants  had  a  verdict.  Upon  appeal,  this  verdict  was  set  aside,  the  court 
holding  that  the  evidence  to  show  that  sijch  goods  were  usually  kept  in  a  country 
store  was  admissiable,  and  if  established,  entitled  the  plaintiff's  to  a  recovery. 
"  If,"  said  Chapman  J.,  "  the  plaintiffs  can  prove  that  oil,  fiiction  matches,  earth- 
enware and  glassware,  in  such  qiumtities  ax  they  kept  them,  compose  a  part  of  the 
usual  variety  of  a  country  store,  they  have  not  violated  the  policy  by  keeping 
them,"  and  he  refers  to  the  case,  Elliott  v.  Hamilton  Mut.  Ins.  Co.,  13  Gray 
(Mass.)  139,  as  an  authority  in  support  of  this  position.  In  that  case  an  applica- 
tion was  made  for  insurance  on  a  stock  represented  as  being  "  all  of  goods  usually 
kept  in  a  country  store"  and  that  there  was  no  cotton  or  woolen  waste  or  rags 
kept  in  or  near  the  property  to  be  insured.  The  by-laws  to  which  the  insurance 
was  specially  made  subject,  provided  that  no  building  in  which  cotton  or  woolen 
waste,  or  oily  rags  were  allowed  to  remain  at  night,  should  be  insured ;  and  that 
aU  cotton,  hempen,  or  oily  waste  <yr  rags,  should  be  destroyed  or  removed  every 
evening.  The  court  held  that  the  keeping  of  clean,  white  cotton  rags,  if  usually 
forming  part  of  the  stock  of  a  counti-y  store,  did  not  avoid  the  policy. 

^Harper  v.  Nem  Tcn-k  Ins.  Co.,  22  N.  Y.  441 ;  Harper  v.  Albany  Mut.  Ins.  Co., 
17  id.  194. 

'  Whitmarsh  v.  CmvMy  F.  Ins.  Co.,  16  Gray  (Mass.)  359  ;  Franklin  Ins.  Co.  v. 
Updegraff,  43  Penn.  St.  350 ;  Steinhack  v.  LaFayette  Ins.  Co.,  54  N.  Y.  90.    See 
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In  a  case  quite  recently  heard  in  the  Commission  of  Appeals  in 
New  York,"  the  question  came  up  in  this  form:  The  plaintiffs  pro- 
cured an  insurance  on  their  paper  mill,  in  which  kerosene  oil  was 
used  for  lights.  The  policy  expressly  provided  that  petroleum,  rook 
and  earth  oils,  benzine,  benzole  and  naptha  should  not  be  stored  or  used 
on  the  premises,  without  written  permission  indorsed  on  the  policy, 
and  that  refined  coal,  carbon  and  kerosene  oils,  when  stored  in  less 
quantities  than  ten  barrels,  shall  be  classed  as  extra  hazardous.  The 
plaintiffs,  at  the  time  of  the  fire,  had  about  forty  gallons  of  kerosene 
oil  in  the  mill,  to  be  used  for  lighting  the  mill.  Earl,  C,  in  passing 
upon  the  question  whether  a  verdict  for  the  plaintiff  was  sustainable 
in  view  of  these  facts,  said :  "  The  quantity  was  reasonable  for  the 
use  for  which  it  was.  provided.  This  kerosene  was  not  stm'ed  within 
the  meaning  of  the  policy,  and  hence  there  can  be  no  claim  that  the 
provision  against  storing  was  violated.  But  it  was  used,  and  the  ques- 
tion is,  whether  its  use  for  lighting  violated  and  avoided  the  policy. 
I  am  inclined  to  think  that  the  prohibition  of  the  use  of  rock  and  earth 
oils  upon  the  premises  includes  kerosene.  *  *  But  I  do  not  think 
that  its  use  for  lighting  was  intended  to  be  prohibited.     Other  use  was 

Steinback  v.  Royal  F.  In^.  Co.,  13  Wall.  (U.  S.)  183,  which  is  in  conflict  with  the 
previous  case,  and  which  really  is  in  conflict  with  all  the  better  class  of  cases,  as 
it  was  held  that  evidence  was  not  admissible  to  show  that  the  business  of  a  "  Ger- 
man jobber,"  as  which  the  plaintiff  was  insured,  included  the  sale  of  fire-works. 
The  doctrine  of  this  case  is  not  genei'ally  accepted  as  expi'essive  of  the  I'ule  of 
law  prevailing-  in  such  cases.  Harper  v.  N.  T.  City  F.  Ins.  Co.,  ante;  Harper  v. 
Albany  Mut.  Ins.  Co.,  ante;  Bryant  v.  PougJikeepsie  Mut.  Ins.  Cn.,  17  N.  Y.  200; 
Elliott  v.  Hamilton  Mut.  Ins.  Co.,  13  Gray  (Mass.)  139 ;  Niagara  F.  Ins.  Co.  v. 
De  &raff,  12  Mich.  124  ;  Hall  v.  Ins.  Co.  of  North  Anoenca,  58  N.  T.  292  ;  Pindar 
V.  Kings  Co.  Ins.  Co.,  36  N.  Y.  648 ;  Duncan  v.  Sun  F.  Ins.  Co.,  6  Wend.  (N.  Y.) 
488  ;  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9.  In  Archer  v.  Merchants'  &  Mfrs. 
Ins.  Co.,  43  Mo.  434,  this  rule  was  well  illustrated.  In  that  case,  the  plaintiflT 
procured  an  insurance  upon  a  wagonmaker's  shop  and  materials.  The  poUcy 
prohibited  the  use  of  camphene,  benzine,  etc.  The  plaintiff  had  a  paint  shop  in 
connection  with  his  business,  where  the  wagons  were  painted,  and  had  a  half 
ban'el  benzine  in  the  shop  for  mixing  the  paints.  A  loss  occurring,  payment  was 
resisted,  upon  the  ground  that  the  keeping  of  benzine  was  in  violation  of  the 
conditions  of  the  policy.  But  the  court  held  that,  if  a  paint  shop  was  a  common 
part  of  a  wagonmaker's  shop,  and  paints  were  used  for  manufacturing  wagons, 
and  were  customarily  kept  in  the  building  and  used  for  that  pui-pose,  and  ben- 
zine was  customarily  used  for  mixing  paints,  the  printed  conditions  were  plainly 
repugnant  to  the  written  clause,  and  were  to  be  rejected.  In  Minnesota,  Pjuenix 
Ins.  Co.  v.  Tayloj;  5  Minn.  492,  the  same  rule  was  adopted  as  to  gunpowdei-.  In 
that  case,  the  plaintiff  procured  an  insurance  upon  his  sstock,  "  di-y  goods,  gro- 
ceries," etc.,  such  as  are  usually  kept  in  a  general  retail  store.  The  policy  pro- 
hibited the  storing  of  gunpowder,  saltpeter  or  phosphorus.  The  plaintiff  kept 
gunpowder  for  sale,  and  in  an  action  to  recover  for  a  loss,  the  company  set  up 
this  breach  of  the  condition  of  the  policy  in  defense.  The  court  held  that  if  gun- 
powder and  the  articles  pi-ohibited  were  usually  kept  in  general  retail  stores,  the 
printed  conditions  were  I'epugnant  to  the  written  portions  of  the  policy,  and 
inoperative. 

^Buchanan  v.  Exchange  F^e  Ins.  Co.,  61  N.  Y.  26. 
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intended.  Kerosene  is  considered  reasonably  safe  for  lighting,  and 
IS  in  ordinary  and  general  use  for  lighting  buildings  in  all  parts  of  the 
country  outside  of  cities  where  gas  is  n^^d,  and  the  policy  must  have 
been  made  in  refe^-enee  to  this  well-known  fact."  There  was  another 
clause  m  the  policy  which  covered  the  subject  of  lighting,  which  pro- 
vided that  caniphene,  spirit  gas  or  burning  fluid,  phosgene,  or  any 
other  inflammable  liquid,  when  used  in  stores,  warehouses,  manufac- 
tories, etc.,  which  provided  that  the  use  of  such  articles  for  lighting 
purposes  should  subject  the  property  to  additional  rates,  and  should 
avoid  the  policy,  unless  consent  was  indorsed  on  the  policy.  Kero- 
sene was  not  named  in  the  prohibited  list,  and  Earl,  C,  said: 
"  Construing,  therefore,  the  two  clauses  of  the  policy  together,  I  am 
of  opinion  that  kerosene  for  lighting  was  not  prohibited." 

Thus  it  will  be  seen  that  the  force  of  a  warranty,  or  condition  in  a 
policy,  is  to  be  construed  in  view,  not  only  of  the  entire  language  of 
the  policy  and  other  papers  forming  a  part  of  the  contract,  hut  also  in 
view  of  the  subject-matter  to  which  it  relates,  the  necessities  of  the  busi- 
ness, or  of  the  insured,  so  far  as  relates  to  the  warranty  or  condition, 
and  the  general  or  special  usage  affecting  the  same.     This  was  well 
illustrated  in  a  New  York  case,'  in  which  a  policy  was  issued  provid- 
ing that,  if  the  premises  should  be  used  for  the  purpose  of  carrying  on 
any  trade,  business  or  vocation  denominated  hazardous  or  extra  haz- 
ardous, or  specified  in   the  memorandum  of  special  rates,  in  the  pro- 
posals annexed  to  the  policy,  or  for  the  purpose  of  storing  therein  any 
articles  of  goods  coming  within  the  same  conditions,  that,  during  such 
time,  the  policy  should  be  of  no  effect.      Oil  and  turpentine,  and 
house  building  or  repairing,  were  specially  declared  to  be  in  the  haz- 
ardous class.     The  plaintiff,  while  having  the  house  painted  upon  the 
inside,  kept  there  for  use  in  making  such  repairs  a  quantity  of  paints, 
oils  and  turpentine,  and  while  the  painters  were  at  work  there,  and 
the  aforesaid  articles   were  there,  the  house  was  consumed  by  fire. 
The  defendants  resisted  payment  upon  the  ground  that  the  policy  was 
avoided  by  a  breach  of  such  conditions,  but  the  court  held  that,  in 
construing   the   conditions,    the  subject   of    the   condition   should    be 
regarded,  and  that  they  should  not  be  strictly,  but  liberally  construed 
in  favor  of  the  insured,  and  that  the  policy  must  be  held  to  relate  to 
the   habitual  use   of  such  articles  upon  the  premises,  and  were  not 
intended  to,  and  did  not  prohibit  their  use  for  necessary  repairs. 


'(yNell  V.  Buffalo  Ins.  Co.,  3  BT.  Y.  122. 
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As  has  previously  been  stated,  a  warranty  in  a  contract  of  insurance 
may  be  qualified  by  proof  of  a  general  custom,  or  of  a  special  custom 
known  to  the  insurer,  or  by  the  language  of  the  contract  itself,  and  in 
construing  the  language  used,  the  actual  intention  of  the  parties  is  to 
control,  in  view  of  the  language  used,  the  subject-matter  to  which  it 
relates,  the  knowledge  of  the  insv/rer  in  reference  to  the  matters  to  which 
the  warranties  relate,  and  the  law  relating  thereto,  statutory  or  comr 
mon.  Thus,  where  a  policy  covers  a  building  occupied  as  a  country 
store,  and  insures  the  goods  therein  as  a  general  stock  of  merchandise, 
such  as  is  usually  kept,  etc. ;  although  the  policy  specially  provides 
that  the  keeping  of  any  hazardous  articles,  enumerating  them,  shall 
avoid  the  policy ;  yet,  if  in  point  of  fact,  such  articles  are  usually 
kept  for  sale  in  a  country  store,  the  condition  in  reference  thereto  is 
treated  as  qualified  by  the  nature  of  the  business  and  the  language 
relating  thereto,  and  the  keeping  of  such  articles  for  sale  will  not  avoid 
the  policy, '  even  though  their  sale  is  prohibited  by  law, '  so  where  a 


'In  the  Niagara  F.  Ins.  Co.,  v.  De  Gfraff,  12  Mich.  124,  this  question  arose  under 
a  policy  covering  a  stock  of  groceries.  The  goods  wei-e  desci-ibed  in  the  appli- 
cation as  a  stock  of  dry  goods,  groceries,  etc.,  and  the  sum  insured  was  specifi- 
cally divided,  covering  in  part  the  dry  goods,  and  in  part  the  gi-oeeries.  The 
policy  had  annexed  to  it  a  condition  that  if  the  premises  were  used  for  storing, 
or  keeping  therein  certain  hazardous  articles,  among  which  were  enumerated 
alcohol  and  spiiitous  liquors,  "except  as  herein  specially  provided  for  or  here- 
after agreed  to  by  the  corporation  in  writing  upon  this  policy,"  the  policy  should 
be  void,  etc.  Alcohol  and  spirituous  liquors  were  kept  as  a  part  of  the  stock,  and 
it  was  insisted  by  the  defendants  that  the  policy  was  thereby  avoided ;  but  the 
court  below  held,  and  so  instracted  the  jury,  that  if  such  articles  were  included, 
the  terra  "  groceries"  as  used  in  the  policy,  then  their  being  kept  by  the  plaintiffs 
did  not  avoid,  but  was  specially  provided  for  in  writing  in  the  policy.  The  juiy 
found  that  they  were  included  in  the  term,  and  upon  appeal  the  ruling  was  sus- 
tained ;  Campbell  J,  saying,  "  The  question  arises  whether  the  court  rightly  left 
it  to  the  jury  to  say,  as  a  matter  of  fact,  whether  the  te]-m  groceries  included 
spirituous  liquors  and  alcohol.  That  it  may  include  them  in  the  absence  of  such 
a  statute  (a  statute  prohibiting  their  sale,  see  next  note),  is  not  denied,  the  recog- 
nized definitions  embracing  them  clearly,  so  that  it  may  be  doubted  whether  it 
might  not,  in  that  case,  require  evidence  of  usage  to  exclude  that  meaning,  if  such 
articles  existed  in  an  insured  stock  of  groceries.  New  York  Equitable  Ins.  Co. 
V.  Langdon,  6  Wend.  (N.  Y.)  623.  There  was  evidence  before  the  jury  in  the 
case  before  us,  that  these  things  did  in  fact  form  a  part  of  the  stock,  and  evidence 
tending  to  show  a,  knowledge  by  the  agent  of  that  fact.  *  *  *  If  the  jury 
found  (as  they  must  have  done)  that  the  term  groceries  included  the  liquoi-s  in 
question,  then  the  other  instructions  complained  of,  which  held  that,  hy  insuring 
such  a  stock  the  liquors  were  embraced,  although  extra  hazardous,  were  clearly 
correct.  _  By  the  use  of  a  term  iTieluding  them,  they  are  specially  provided  for  in 
writing  in  the  policy.  Insuring  a  class  of  goods  includes  what  is  usually  con- 
tained i?i  it,  whether  extra  hazardous  or  not.  Bryant  v.  Poughkeepsie  Mut.  Ins, 
Co.,  17  N.  Y.  200 ;  Harper  v.  Albany  Mut  Im.  Co  ,  id.  194  ;  Harper  v.  N.  Y.  City 
Ins.  Co.,  22  id.  441  ;  Delonguemare  v.  The  Tradesman's  Ins.  Co.,  2  Hall  (N.  Y.) 
589  ;  Moore  v.  Protection  Ins.  Co.,  29  Me.  97. 

"In  Insurance  Co.  v.  Be  Graff,  ante;  it  was  insisted  by  the  defendants  that  the 
policy  was  avoided,  if  for  no  other  reason,  because  the  sale  of  the  articles  was 
prohibited  by  law  ;  but  the  court  held,  and  so  instructed  the  jury,  that  if  alcohol 
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business  is  insured,  in  winch  certain  prohibited  articles  are  commonly 
used,  although  the  use  of  such  articles  is  expressly  prohibited ;  yet,  as 
the  insurer  is  presumed  to  know  the  usages  of  a  business,  and  the 
articles  usually  employed  therein  by  insuring  property  used  in  such 
business,  or  a  building  in  which  such  business  is  conducted,  the  con- 
ditions in  reference  to  such  articles  is  qualified  by  such  usage  and  the 
ordinary  hwwn  necessities  of  the  business,  and  is  regarded  as  specially 
provided  for  in  the  policy  by  the  terms  used  to  designate  the  business.' 

and  spirituous  Uquors  were  included  in  the  term  "  groceries,"  as  used  in  the 
policy,  then  they  were  specially  provided  for  in  the  policy,  and  that  the  fact  that 
their  sale  was  prohibited  would  not  render  their  keeping  a  violation  of  the  con- 
ditions of  the  policy,  and  the  jury  having  so  found,  upon  appeal,  the  ruling  was 
sustained.  Campt!t?ll,  J.,  in  deliveringthe  opinion  of  the  court,  remarks  :  "  It  was 
claimed  on  behalf  of  the  plaintiff  in  error,  that  if  these  liquors  can  be  allowed 
to  be  included  in  a  poHcy,  the  policy  will  be,  to  all  intents  and  purposes,  insuring 
an  illegal  traffic ;  and  several  cases  were  cited  involving  marine  policies  on  unlaw- 
ful voyages  and  lottery  insurances,  which  have  been  held  void  on  that  ground. 
These  cases  are  not  at  all  parallel,  because  they  rest  upon  the  fact  that,  in  each 
instance,  it  is  made  a  necessary  condition  of  the  policy  that  the  illegal  act  shall 
be  done.  The  ship  being  insured  for  a  certain  voyage,  that  voyage  is  the  only 
one  upon  which  the  insurance  would  apply,  and  the  underwriter  becomes  thus 
directly  a  party  to  an  illegal  act.  So,  insuring  a  lottery  ticket  requires  the  lottery 
to  be  drawn  in  order  to  attach  the  insurance  to  the  risk.  If  this  policy  were  in 
express  terms,  a  policy  insuring  the  party  selling  liquors  against  loss  by  line  or 
foi-feitui-e,  it  would  be  quite  analogous.  But  this  insurance  attaches  only  to  prop- 
perty,  and  the  rislis  insured  against  are  not  the  consequences  of  illegal  acts,  but 
of  accident.  Our  statute  does  not  in  any  way  destroy  or  affect  the  right  of  prop- 
erty in  spirituous  liquoi-s,  or  prevent  title  being  transmitted,  but  renders  sales 
unprofitable  by  preventing  the  vendor  from  availing  himself  of  the  ordinary 
advantages  of  a  sale,  and  also  affixes  certain  penalties ;  Hlbbard  v.  People,  i 
Mich.  125  ;  Bagg  v.  Jerome,  7  id.  145.  If  the  owner  sees  fit  to  retain  his  prop- 
erty without  selling  it,  oi-  to  ti'ansmit  it  into  aiiother  state  or  country,  he  can  do 
so.  By  insuring  his  property,  the  insurance  company  has  no  concei-n  with  the 
use  he  may  make  of  it,  and  as  it  is  susceptible  of  lawful  uses,  no  one  can  be  held 
to  contract  concerning  it  in  an  illegal  manner,  unless  the  contract  Itself  is  for  a 
distinctly  illegal  purpose.  Collateral  contracts,  in  which  no  illegal  design  enters, 
are  not  affected  by  an  illegal  transaction  with  which  they  may  be  remotely  con- 
nected. In  the  case  of  The  Ocean  Ins.  Co.  v.  Polleys,  13  Peters,  157,  an  insurance 
upon  a  ship  known  by  the  insurance  company  to  be  liable  to  forfeiture  under  the 
registry  laws  of  the  United  States,  was  held  valid,  and  a  recovery  was  permitted 
for  a  loss  while  sailing  under  papers  known  to  be  illegal.  The  case  of  Annstrong 
v.  Toler,  11  Wheat.  258,  is  still  stronger.  It  is  difficult  to  perceive  how  public 
policy  can  be  violated  by  an  insurance  of  any  kind  of  property  recognized  to 
exist."  The  question  is,  not  whether  the  goods  are  hazardo^LS,  but  whether  they 
are  required  in  the  ordinai-y  coui-se  of  the  pei-son's  trade,  and  are  embi'aced  in 
the  class  of  goods  insui-ed.  In  that  case,  unless  expressly,  and  in  terms  pro- 
hibited, liberty  to  keep  them  in  reasonable  quantities  will  be  implied.  Moore  v. 
Protection,  Ins.  Co.,  29  Me.  97. 

'  Insurers  are  presumed  to  know  the  general  usages  of  the  business  in  which 
the  propert;y  insured  is  employed,  and  the  policy  will  be  intei-preted  with  refer- 
ence to  such  usages.  Orant  v.  Lexington  F.,  etc.,  Ins.  Co.,  5  Ind.  23.  In  Citizen's 
Ins.  Co.  v.  McLaughlin  53  Penn.  St.  485  ;  6  Am.  Law  Reg.  (N.  S.)  374,  the  plaintiffs 
were  the  proprietors  of  a  patent  leather  manufactory,  and  procured  an  insurance 
thereon  in  the  defendant  company.  It  was  insured  as  "  a  patent  leather  manii- 
factwy,  and  the  building  having  been  destroyed  by  fire,  the  company  resisted 
payment  upon  the  gi-ound  that  benzole  was  kept  or  used  in  the  building  contrary 
to  the  provisions  of  the  policy.     The  policy  provided  that  benzole  in  quantities 
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and  if  they  know  the  special  usage  of  the  insured  and  insure  him 
■withont  objection  thereto,  they  are  estopped  from  setting  up  such 
matter  in  defense  in  an  action  on  the  policy. 

But,  if  the  use.  of  the  premises  for  certain  purposes,  or  the  keeping 

not  exceeding  five  barrels  in  a  small  shed,  entirely  detached  from  the  other  build- 
ing's, situated  on  the  rear  end  of  the  lot,  about  one  hundred  feet  from  the  main 
building,  and  nowhere  else  mi  said  premises.  It  was  well  known  that  benzole  was 
an  essential  article  in  the  prosecution  of  the  business,  and  was  necessarily  and 
univer-sally  used  in  such  business.  The  custom  of  the  workmen  was  to  carry  an 
open  bucket  of  it  into  the  factory  as  often  as  wanted,  to  be  used  in  reducing-  the 
composition  called  "sweet  meat,"  an  article  used  in  the  process  of  manufacture, 
and  on  the  morning  of  the  fire  a  workman  carried  an  open  bucket  containing 
three  or  four  gallons  of  benzole  into  the  factory,  and  set  it  down  upon  the  floor, 
when  it  almost  instantly  ignited,  and  communicating  the  flames  to  the  building,  it 
was  wholly  destroyed.  It  was  shown  by  the  testimony  of  a  witness,  that  it  was 
the  custom  in  twelve  similar  factoHes  in  Newark,  N.  J.,,  to  take  benzole  into  the 
buildings  in  an  open  bucket,  as  was  done  by  the  plaintitis,  and  no  evidence  was 
introduced  to  show  a  contrary  custom  in  Pittsburgh,  where  the  plaintiffs  factory 
was  located.  Woodard,  J.,  in  delivering  the  ojiinion  of  the  court,  said:  "The 
argument  o»  behalf  of  the  company  is,  that  the  policy  both  in  letter  and  spirit 
meant  to  confine  the  benzole  to  the  shed  on  the  rear  of  the  lot,  and  to  exclude  it 
from  any  other  part  of  the  premises;  that  carrying  it  from  the  shed  in  open 
buckets  across  the  yard,  and  setting  it  down  in  a  room  with  the  door  open,  was 
an  abuse  of  the  privilege  granted  by  the  company,  which,  if  it  could  have  been 
anticipated,  would  have  prevented  their  taking  the  risk ;  that  such  use  of  it  was 
keeping  it  elsewhere  than  in  the  shed,  and  was,  therefore,  a  palpable  violation  of 
the  covenant. 

The  answer  which  the  learaed  judge  made  to  this  argument  was  substantially 
as  follows :  You  insui-ed  a  patent-leather  manufactory  ;  you  knew,  for  you  were 
bound  to  know,  that  benzole  loas  ordinarily  used  in  such  factories ;  you  stipulated 
that  five  barrels  of  it  might  be  kept  on  hand  near  to  the  factory  ;  and  the  neces- 
sary presumption  is  that  you  meant  it  might  be  kept  for  use  in  that  factoiy,  as 
the  article  is  ordinarily  used  in  similar  factories.  If,  therefore,  it  was  kept  in  the 
place  stijjulated,  and  used  according  to  the  custom  of  the  trade,  it  was  one  of  the 
risks  covered  by  the  policy.  The  j  ury  found  the  fact  that  the  mode  of  using  it  was 
according  to  custom,  and  so  recovery  was  had. 

It  appears  to  us  that  the  argument  was  well  answered.  This  business  is  not 
enumerated  in  the  list  of  hazardous  risks,  and  the  company  could  not  have 
expected  it  to  be  suspended,  nor  to  be  carried  on  in  any  other  than  the  customary 
modes.  They  insured  it.  They  took  the  risk,  after  having  their  attention  drawn 
to  the  dangeroiis  article,  and  after  excluding  it,  as  stored  in  bulk  from  the  policy. 
But  did  they  mean  to  exclude  it  from  the  factory  as  an  element  or  agent  in  the 
conduct  of  the  business  1  To  assume  that  they  did,  in  the  absence  of  language 
to  that  effect,  would  be  to  assume  that  they  expected  the  business  to  stop,  or  to  be 
carried  on  out  of  the  usual  mode.  The  words  of  the  policy  descriptive  of  the 
subject-matter  of  the  insurance,  are,  "th£  buildings  of  their  tannery  and  patent- 
leather  manufactory,"  and  it  must  be  intended  that  these  words  included  whatever, 
not  expressly  excepted,  was  iiecessary  and  essential  in  conducting  such  a  Inisiness. 
In  the  case  of  Harper  v.  Tfte  (Xty  Itis.  Co.,  1  Bos.  N.  Y.  Rep.  520,  this  was  the 
doctrine  applied  to  a  printing  establishment  where  the  fire  originated  fi'om  the 
use  of  camphene,  which  was  one  of  the  hazardous  articles  enumerated  by  the 
policy,  but  it  appeared  that  camphene  was  ordinarily  used  by  printers  for  clean- 
ing their  types  and  plates,  and  was  so  used  in  that  instance.  On  this  ground  it 
was  treated  as  one  of  the  risks  covered  by  the  policy.  See  also,  CHrard  Ins. 
Co.  V.  Stephenson,  1  Wright  (Penn.)  198. 

We  think  there  was  no  error  in  the  admission  of  the  testimony  of  P.  T.  Harden. 
He  gave  an  intelligible  account  of  the  mode  of  using  benzole  in  twelve  factories 
at  Newark,  New  Jersey,  and  said  it  was  brought  in  and  used  from  cans  and 
buckets.  If  any  other  custom  had  been  established  at  Pittsburgh  it  could  have 
been  shown  ;  but  in  the  absence  of  all  other  evidence  on  the  subject,  this  was 
competent  to  fix  the  usage  of  the  business." 
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of  certain  articles  is  prohibited,  and  the  use  is  not  a  usual  incident  of 
the  business  covered  by  the  policy,  which  the  plaintiff'  takes  the  bur- 
den of  establishing,  such  use  will  avoid  the  policy,  even  though  such 
use  does  not,  in  fact,  enhance  the  risk  or  contribute  to  the  loss.  And 
it  makes  no  diflference  that  the  insured  himself  did  not  assent  to  the 
prohibited  use.  It  is  enough,  if  the  premises  were  devoted  to  such 
use  by  one  who  was  lawfully  in  possession  as  a  sheriff  under  an  attach- 
ment or  levy ;  *  or  a  mortgagee  before  the  equity  of  redemption  has 
expired."  Thus,  in  the  case  first  cited  in  the  last  note,  the  plaintiff 
procured  insurance  on  his  dwelling-house  and  store,  in  which  there 
■was  a  provision  that  if  the  premises  were,  during  the  life  of  the  policy, 
appropriated  to  or  used  for  any  purpose  denominated  hazardous  or 
extra-hazardous  in  the  policy,  it  should  be  of  no  force  or  eff'ect.  In  the 
list  of  hazardous  trades  was  that  of  "  sail-makers,"  and  in  the  extra- 
hazardous class  were  included  "  confectionery  and  confectionery 
manufacturers,"  The  property  being  mortgaged,  the  mortgagee  took 
possession  for  the  purposes  of  foreclosure,  and  let  the  premises  to  various 
persons,  one  of  whom  occupied  a  portion  of  the  dwelling  as  a  barber's 
shop,  but  also  kept  confectionery  for  sale  in  glass  jars,  on  the  counter 
a'nd  shelves,  in  small  quantities.  The  loft  of  the  store  was  let  to  a 
sail-maker  about  two  weeks  before  the  fire,  who  moved  his  tools  and 
stock,  of  the  value  of  about  one  hundred  and  fifty  dollars,  into  the 
building,  but  had  not  commenced  work  there  at  the  time  of  the  loss, 
but  intended  to  commence  the  day  after  the  loss.  The  court  held  that 
no  recovery  could  be  had  under  the  policy." 

When  the  conditions  of  a  policy  have  been  broken,  by  devoting  the 
property  to  a  use  prohibited  in  the  policy,  the  policy  does  not  thereby 
become  a  dead  instrument,  but  is  merely  rendered  inoperative,  is  sus- 
pended during  the  period  of  such  use,  and  at  once  revives  when  such 
use  ceases.  It  is  the  uses  to  which  the  property  was  devoted  at  the 
time  when  the  loss  occurred,  that  is  to  determine  the  question  whether 
or  not  a  condition  prohibiting  certain  uses  has  been  broken,  and  the 
condition  is  to  be  construed  strictly,  and  not  extended  by  implication  to 
cover  matters  that  are  not  within  its  obvious  meaning.  In  a  recent  case 
in  Pennsylvania,*  the  policy  provided  that  the  risk  of  property  insured 

^  First  National  Bank  v.  Ins.  Co.,  ante. 

'  Witherell  v.  (My  F.  Ins.  Co.,  16  Gray  (Mass.)  276  ;  Macomher  v.  Howard  Ins. 
Co.,  7  id.  257. 

'Macornber  v.  Haviard  Fire  Ins.  Co.,  7  Gray  (Mass.)  257;  Lee  v.  HovMrd  Fire 
Ills.  Co.,  3  id.  583. 

*  Mui:  F.  Ins.  Co.,  etc.,  v.  Coatenille  SJuie  Factory,  80  Penn.  St.  375. 
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should  be  determined  by  the  rates  annexed,  and  if  the  risk  should  be 
increased  as  contemplated  by  a  by-law  annexed,  the  rates  should  be 
evidence  of  the  additional  risk.  The  by-law  provided  that  if  the 
insured  devoted  any  part  of  the  insured  building,  or  one  located  by 
him  near  it,  "  to  a  more  hazardous  business,"  the  policy  should  be 
immediately  void.  The  insured  for  light  introduced  gasoline,  named 
as  increasing  the  risk ;  he  afterward  removed  it ;  subsequently,  the 
building  was  burned.  The  court  held  the  policy  was  not  void,  and 
that  the  absence  of  a  stipulation  to  that  effect,  the  validity  of  the  policy 
depended  on  the  state  of  the  premises  at  the  time  of  the  loss,  and  that 
lighting  with  gasoline  was  not  devoting  the  building  to  a  more  hazard- 


BepresentationB  need  only  be  substantially  true. 

Sec.  192.  If  the  representations  made  by  the  insured  are  substantially 
true,  the  insurer  cannot  avoid  his  liability  upon  the  policy  because 
they  are  not  literally  so.  It  is  enough,  if  the  variance  is  not  such  as 
materially  affects  the  risk.  Thus,  where  the  insured  represented  the 
building  as  finished,  it  was  held  sufficient  if  it  was  substantially 
finished.'  "Where  the  insured  stated  that  there  was  a  dwelling  and 
cabinet  shop  within  fifty  feet,  and  in  fact  there  was  a  cabinet  shop 
within  two  feet,  it  was  held  not  to  avoid  the  policy."  Where  the  rep- 
resentation is  a  mere  expression  of  an  opinion,  and  the  insurer  ought 
to  have  known  that  it  was  no  more  than  an  expression  of  the  judgment 
of  the  assured,  unless  fraudulent,  the  policy  is  not  avoided,  however 
erroneous  his  opinion  may  have  been.  Thus,  where  the  assured,  in 
describing  the  risk,  stated  that  there  was,  on  the  east  side  of  the 
building  a  small  one-story  shed,  which  could  not  endanger  the  build- 
ing if  they  should  burn,  but,  in  fact  the  fire  was  communicated  to  the 
building  by  the  burning  of  the  sheds,  the  insurer  was  held  liable  under 
the  policy.'  So,  where  the  building  is  represented  to  be  used  for  a 
certain  purpose,  the  insurer  is  bound  to  know  what  is  incident  to  such 
purpose  or  business,  and  cannot  escape  liability  unless  such  use  as  is 
incident  to  the  business  is  specially  excepted.  Thus,-  where  the 
assured  stated  that  the  building  was  used  for  the  manufacture  of  lead 
pipe  only,  but  in  fact,  reels  upon  Awhich  to  wind  the  pipe  were  also 


' Dekmguemare  v.  Tradesman's  Ins.  Co.,  2  Hall  (N.  Y.)  589  ;  Williams  v.  N.  E. 
Mut.  F.  Ins.  Co.,  31  Me.  219 ;  Pawson  v.  Watson,  Cowp.  785 ;  Kentucky,  etc., 
Ins.  Co.,  V.  Southard,  8  B.  Mon.  (Ky.)  634. 

'  Allem  V.  CharlesUnm,  Ins.  Co.,  5  Gray  (Mass.)  384. 

'Dennison  v.  Thomaston  Ins.  Co.,  20  Me.  125. 
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made  there  ;  it.  was  held  that,  as  such  use  was  incident  to  the  manu- 
facture of  lead  pipe,  and  necessary  for  carrying  on  the  business,  the 
insurers  were  liable.'    In  an  Illinois  case,"  the  assured  represented  that 


^CoUiTisy,  CharlestoXLm  Ins.  Co.,  10  Gray  (Mass.)  155.     In  Sims  v.  /State  Ins. 
Co.,  47  Mo.  54  ;  4  Am.  Rep.  311,  the  assured  stated  in  his  application  that  the 
building  was  used  for  "tobacco-pressing,  no  manufacturing."     In  a  shed  adjoin- 
ing, hogsheads  were  made  in  which  to  pack  the  tobacco,  and  the  insurer  claimed 
that  this  avoided  the  policy,  but  the  court  held  otherwise.     Bliss,  J.,  in  deliver- 
ing the  opinion  of  the  court,  said:  "The  insurance  was  upon  plaintiff's  tobacco, 
in  a  certain  building  in  DeWitt,  Carroll  county.     In  the  application  for  the  insur- 
ance, and  in  answer  to  the   question  '  for  what  purpose  the   building  was  used,' 
the  plaintitF  i-eplied,  'tobacco-pressing;  no  manufacturing.'    The  evidence  shows 
that  in  a  shed — an  addition  to  the  main  building — the  tobacco  hogsheads  were 
manufactured.     This,  it  is  claimed,  was  a  concealment  of  the  uses  to  which  the 
building  was  put,  was  a  breach  of  the  warranty,  and  vitiated  the  policy.     The 
plaintiflF  sought  to  prove  that  the  business  of  making  the  hogsheads  in  which  the 
tobacco  was  packed,  was  incident  to  and  appertained  to  the  business  of  pressing, 
and  by  general  custom  was  included,  and  underetood  to  be  included,  in  the  term 
'  tobacco-pressing,'  without  being  specially  mentioned.      If  such  were  the  fact 
there  was  no  false  warranty,  and  it  was  no  more  necessary  for  the  plaintiff  to 
state  that  branch  of  the  business  than  any  other.     The  officers  of  the  company, 
in  issuing  the  policy,  should  be  supposed  to  know  all  the  incidents  of  the  business 
of  the  insured,  and  if  there  was  any  branch  of  it  considered  extra-hazardous,  and 
which  they  wei-e  unwilling  to  cover  by  their  contract,  it  should  have  been  spe- 
cially provided  against.     The  law  upon  this  subject  has  been  recently  consideied 
by  us  in  Archer  v.  T?ie  Merchants'  and  Manufacturers'  Ins.  Co.,  43  Mo.  434,  and  it 
is  quite  unnecessary  to  i-eview  the  general  doctrine.     "Whether  the  preparation  of 
the  hogsheads  was  such  an  incident  to  the  business  as  to  be  included  in  it,  was  a 
question  of  fact,  and  we  have  only  to  see  if  the  subject  was  fairly  presented  to 
the  juiy.     The  jury  were  instructed  that  the  application  was  a  warranty  as  to 
the  condition  and  occupancy  of  the  premises,  that,  if  false,  would  make  void  the 
policy,  and  that  the  words  quoted  were  an  undertaking  that  there  should  be  no 
manufacturing  in  the  premises.     But  they  were  also  fui-ther  instructed  in  these 
words :   '  No.  7.   The  jui-y  will  find  for  the  plaintiff  on  the  fourth  ground  of 
defense  set  up  in  defendant's  answer,  if  they  find  that  the  business  of  tobacco- 
pressing  only  was  carnii  on  in  the  building  in  which  the  insured  property  was 
contained,  and  that  the  only  coopei-ing  done  therein  was  that  connected  with, 
appertaining  to,  and  incident  to  the  business  of  tobacco-pressing,  although  the 
iuiTT  may  believe  that  said  use  for  setting  up  of  hogsheads  was  an  increase  ot  the 
i-isk.'     Does  this  instruction  present  the  question  to  the  jury  fairly  1    It  seems  to 
me  not.     It  fails  to  present  to  their  mind  the  true  issue.     First,  for  obscurity  ; 
the  construction  they  might  put  upon  it  is,  that  the  court  supposes  that  there  is  a 
class  of  coopering  incident  to  the  business,  and  they  are  to  inquire  whether  the 
coopei-ing  complained  of  belongs  to  that  class.      The  court  seems  to  take  lor 
granted  the  main  question  in  dispute      The  sentence  is  obscure,  and  may  bear 
Inother  interpretation,  but  it  is   so  drawn  that  the  jury,  especially  it  inclined 
against  the  defendant,  might  very  easily  interpret  it  as  assuming  the  chiet  prop- 
osition.    Second,  it  does  not  give  the  jury  to  understand  what  facts  they  are  to 
find  in  order  to  make  any  coopering  incident  to  plaintiff's  business.     1  he  mquny 
should  be,  whether  it  is  so  generally  customai-y  for  those  engaged  m  the  business 
of  tobacco-pressing  to  prepare  their  own  hogsheads,  and  in  the  bui  ding  where 
the  business  is  conducted,  that  such  preparation  can  properly  be  called  an  inci- 
dent to  the  business.     The  existence  of  such  a  custom  is  an  affirmative  proposi- 
tion, and  must  be  affii-matively  found.     To  illustrate  ;  coopering  is  necessary  lor 
the  manufactm-e  of  flour,  whisky,  powder,  etc.,  and  m  a  loose  sense,  is  incident 
to  the  business.    So  box  making  is,  in  the  same  sense,  inci.lent  to  various  kinds  ol 
manufacturing  ;  but  the  making  of  flour  or  whisky  bai;rels,  or  powder  kegs,  or 
boxes,   cannot  be  said  to  be  so  incident  to  the  manufacture  ot  flour,  whisky. 

"  l7ts.  Co.  of  N.  America  v.  McDowell,  50  111.  120. 
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no  open  lights  were  used  in  the  mill.  It  appeared,  however,  that  one 
open  kerosene  lamp  was  used  in  the  office  of  the  mill,  but  not  in  the 
mill  proper.  The  court  held  that  this  was  a  substantial  compliance 
with  the  representation.' 

Ashes,  method  of  keeping. 

Sec.  193.  A  representation  in  an  application  for  insurance  that 
ashes  are  kept  in  brick,  iron  or  other  safes  or  places  of  deposit,  is  met 
if  they  are  kept  in  any  other  place  equally  safe ; ''  and  if  the  applica- 
tion is  made  a  part  of  the  policy,  this  would  equally  be  the  rule,  unless 
the  statement  can  be  regarded  as  a  continuing  warranty.  If  the  ashes 
were  kept  as  represented  at  t/ie  time  when  the  application  is  made  the  war- 
ranty is  met,  if  no  increase  of  risk  is  created  by  a  change  in  the  mode 
of  keeping  them,  unless  the  warranty  is  clearly  continuing." 

Breaches  of  contract  must  be  plead,  or  speciallr  relied  on  at  the  trial. 

Sec.  194.  In  order  to  avail  himself  of  a  breach  of  warranty  in  a 
contract  of  insurance,  or  of  the  falsity  of  representations  made  by  the 
assured,  the  particular  matters  relied  on  must  either  be  set  forth  in  the 
pleadings,  or  specially  relied  on  at  the  trial,  otherwise  they  will  be 
regarded  as  having  been  waived,  and  points  in  reference  to  which  no 
question  of  law  is  raised  in  the  lower  court,  cannot  be  raised  on  appeal.* 
The  question  as  to  whether  there  has  been  a  breach  of  warranty,  or 
whether  certain  representations  are  false  in  a  substantive  matter,  is 
wholly  for  the  jury,  and  their  finding,  unless  clearly  contrary  to  the 
evidence,  cannot  be  disturbed.' 


powder  or  the  articles  to  be  packed  in  the  boxes,  as  to  be  included  in  the  general 
term  applicable  to  such  manufacture,  unless  by  a  general  custom  they  are  pre- 
pared in  connection  with  and  as  a  pai't  of  the  business.  If  it  be  the  custom 
among  country  millers  to  make  their  own  flour  barrels  in  the  miU,  then  the  term 
'  flour  mill '  or  '  flour  making '  may  be  properly  held  to  include  the  necessary 
coopering ;  but  the  existence  of  such  custom  should  be  clearly  and  distinctly  put 
to  the  juiy,  and  in  no  equivocal  or  ambiguous  terms." 

'  In  Peoria,  M.  &  F.  Ins.  Co.  v.  Perkins,  16  Mich.  380,  the  plaintiff,  in  answer 
to  inquiiies  in  the  application  :  "  For  what  purposes  used  % "  replied,  "  It  is  used 
for  stores."  "How  many?"  "  Tv>o."  The  building  was  in  fact  occupied  as  a 
boot  and  shoe  store  by  the  plaintiff,  also  as  a  newsroom,  tobacco  store,  etc.,  and 
the  upper  story  as  sleeping  rooms.  The  court  held  that  the  representation  was 
substantially  correct. 

'  UnderMll  v.  Agawam  Mut.  K  Ins.  Co.,  6  Gush.  (Mass.)  440. 

'  Underhill  v.  Agawam  Ins.  Co.,  ante. 

*  Boos  v.  The  World  Mut.  Life  Ins.  Co.,  64  N.  Y.  236. 

'J3oos  v.  The  World  Life  Ins.  Co.,  ante. 
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CHAPTER    VI. 

MISREPRESENTATION  AND  CONCEALMENT. 

Sec.  195.  Concealment  and  misrepresentation  defined. 

Sbc.  196.  Concealment  of  material  facts— need  not  be  fraudulenV-illustrations, 

Sec.  197.  Not  bound  to  disclose  facts  which  the  insurer  oug-ht  to  know. 

Sec.  198.  Nor  facts  arising  subsequent  to  policy. 

Skc.  199.  Must  be  material  facts — test  of  materiality. 

Sec.  200.  Concealment  or  misrepresentation  of  interest,  etc. 

Sec.  201.  Incendiary  threats. 

Sec.  202.  Interest  need  not  be  particularly  stated,  unless  called  for. 

Sec.  203.  Concealment  may  be  waived. 

Sec.  204.  When  facts  are  covered  by  warranty. 

Sec.  205.  Rule  when  insurer  knew  the  facts. 

Sec.  206.  Misdescription,  effect  of. 

Sec.  207.  Falso  demonstratio  non  nocet — Bryce  v.  Lorillard  Ins.  Co. 

Sec.  208.  lonides  v.  Pacific  F.  &  M.  Ins.  Co. 

Sec.  209.  American  Central  Ins.  Co.  v.  McLanathan. 

Sec.  210.  Policy  can  only  attach  according  to  its  tei"ms. 

Sec.  211.  General  rule. 

Sec.  212.  Oral  misrepresentations. 

Sec.  213.  Rule  in  Pawson  v.  Watson. 

Sec.  214.  Actual  fraud  need  not  be  shown. 

Sec.  215.  No  distinction  between  concealment  and  misrepresentation  of  facts. 

Sec.  216.  Inquiiies  must  be  answered. 

Sec.  217.  Proximity  of  other  buildings. 

Sec.  218.  Failure  to  disclose  true  state  of  title. 

Sec.  219.  Insurer  bound  to  know  extent  of  risk. 

Sec.  220.  Over  valuation. 

Sec.  221.  Questions  for  jury. 

Sec.  222.  Misrepresentation  as  to  premiums  paid  other  insurers. 

Sec.  223.  Fi-aud  not  presumed. 

Sec.  224.  Re-insurers. 

Sec.  225.  Examination  of  risk  by  insurer. 

Ooncealment  and  misrepresentation  defined. 

Sec.  195.  A  misrepresentation  is  the  statement  of  something  as  fact 
which  is  untrue,  and  which  the  assured  states,  knowing  it  to  he  untrue,  and 
with  intent  to  deceive,  or  which  he  states  positively  as  true,  nM  knowing  it  to 
be  true,  and  which  has  a  tendency  to  mislead,  such  fact  being  in  either 
case  material  to  the  risk ;  and  concealment  is  the  designed  and  inten- 
tional withholding  of  any  fact  material  to  the  risk,  which  the  assured 
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in  honesty  and  good  faith  ought  to  communicate ;  and  any  fact  is 
material,  knowledge  or  ignorance  of  which  would  naturally  influ- 
ence the  insurer  in  making  the  contract  at  all,  or  in  estimating  the 
degree  and  character  of  the  risk,  or  in  fixing  the  rate  of  insurance/ 
The  insurer  has  a  right  to  be  informed  of  every  circumstance  which 
may  fairly  influence  him  in  taking  or  rejecting  the  risk,  or  fixing  the 
rate  of  premium  therefor,''  and  it  is  settled  beyond  all  question  that  the 
suppression  of  a  material  fact  relating  to  the  risk,  as  well  as  a  false 
representation  relating  thereto,  avoids  the  policy.'  Therefore,  while 
it  is  for  the  jury  to  say,  where  there  is  any  dispute  as  to  the  facts, 
whether  a  misrepresentation  or  concealment  relates  to  a  fact  material 
to  the  risk,*  yet,  as  a  matter  of  law,  where  the  facts  were  such  as,  if 
the  truth  had  been  known,  they  would  have  influenced  the  insurer 
in  accepting  or  rejecting  the  risk,  or  in  fixing  a  higher  rate  of  pre- 
mium therefor,  the  policy  is  void.*  In  determining  this  question,  the 
jury  are  to  say,  not  necessarily  whether  the  particular  insurer  would 
have  been  influenced  thereby,  but  whether  a  man  of  ordinary  pru- 
dence, in  business  matters,  would  have  been  likely  to  have  been  influ- 
enced as  stated.  It  follows,  then,  that  facts  relating  to  the  construction, 
location,  situation  and  uses  of  the  risk  are  materia],  as  well  as  its  char- 
acter and  value. 

Concealment  of  material  facts.    Need  not  be  fraudulent. 

8bc.  196.  It  is  the  duty  of  the  assured  to  disclose  to  the  insurer 
every  such  fact,  even  though  he  does  not  know  that  it  would  have 
the  efiiect  to  influence  his  action  in  declining  or  accepting  the  risk,  or 
in  fixing  the  terms  upon  which  it  would  be  taken."    The  law  implies 


^Daniels  v.  Sud.  M.  Im.  Co.,  12  Cush.  (Mass.)  416 ;  Houghton,  v.  Manufactur- 
ers' Ins.  Co.,  8  Met.  (Mass.)  114;  Locke  \.  N.  American  Ins.  Co.,  13  Mass.  97; 
Clarke.  Union,  etc.,  Im.  Co.,  40  N.  H.  333;  GHrard  F.  and  M.  Ins.  Co.  v.  Steph- 
enson,  37  Penn.  St.  293 ;  Protection  Ins.  Co.  v.  Hariner,  2  Ohio  St.  452 ;  Washing- 
ton, etc.,  Ins.  Co.  v.  Merchants',  etc.,  Ins.  Co.,  1  Handy  (Ohio)  408 ;  Lexington 
Ins.  Co.  V.  Powers,  1  Ohio,  324. 

'  As  that  attempts  have  been  made,  or  that  rumoi-s  exist  that  an  attempt  has 
been  made,  to  set  fire  to  adjacent  property,  that  would,  if  bumed,  seriously  jeop- 
ardize the  property  sought  to  be  insured.  Walden  v.  Louisiana  Ins.  Co.,  12  La. 
134 ;  1  Ben.  P.  I.  C.  668. 

» Lindemu  v.  Deshorough,  3  C.  &  P.  350  j  WainwrigM  v.  Bland,  1  M.  &  W.  32. 
*  Fletcher  v.  Com.  Im.  Co.,  18  Pick.  (Mass.)  419;  Columbian  Ins.  Co.  v.  Lav>- 
rence,  10  Pet.  (U.  S.)  507. 

'  Columbian  Ins.  Co.  v.  Lawvence,  ante. 

'McLanahan  v.  Umver.ial  Ins.  Co.,  1  Pet.  (U.  S.)  170;  Columbian  Ins.  Co.  v. 
Lawrence,  10  id.  507;  2  id.  25  ;  Bunday  v.  Union  Ins.  Co.,  2  "Wash.  C.  C.  (U.  S.) 
243  ;  Vale  v.  Phenix  Ins.  Co.,  1  id.  283.  The  same  degi-ee  of  diligence  in  disclos- 
ing matters  affecting  the  risk,  is  not  required  in  fire  as  in  marine  insurance,  as  the 
pai-ties  are  differently  .situated  in  reference  to  the  risk,  and  the  insurer,  in  the  case 
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a  contract  between  the  parties,  that  everything  material  to  the 
risk,  if  inquired  about,  shall  be  disclosed,  and  this,  whether  the 
party  applying  therefor  knows  whether  it  is  material  or  not.  It  is 
not  a  question  what  the  party  supposed  or  believed  in  reference 
thereto,  but  simply  whether  in  fact  it  .is  material,  and  if  so,  its 
suppression  is  a  fraud,  whatever  may  have  been  the  supposition, 
knowledge  or  belief  of  the  insured,  and  this  rule  applies  with 
equal  force  to  all  species  of  insurance.'  The  maxim  caveat  emptor 
does  not  apply  to  this  species  of  contracts.  In  the  very  nature  of 
things,  it  rests  largely  in  the  confidence  of  the  parties,  and  the  insured 
is  bound  to  exercise  the  utmost  good  fAith,  and  the  test  by  which  to 
determine  whether  a  fact  should  have  been  communicated  to  the 
insurer,  depends  entirely  upon  whether  it  was  material.''  The  rules  of  fair 
dealing,  equity,  and  that  degree  of  integrity  and  good  faith  that  should 
characterize  all  commercial  transactions,  alike  require  that  the  parties 
should  contract  pari  passu.  But  as  has  previously  been  intimated, 
the  suppression  of  a  material  fact,  although  it  is  in  law  regarded  as  a 
fraud  which  renders  the  contract  void  ah  initio,  yet  does  not  always 
evidence  or  involve  fraud  in  fact.  It  is  equally  fatal  to  the  contract 
whether  the  concealment  is  fraudulently  made,  or  is  the  result  of 
ignorance,  accident,  inadvertence  or  mistake. °  "  The  insured,"  said 
Lord  Mansfield,  in  the  case  referred  to  from  Park  on  Insurance,  "  is 
bound  to  represent  to  the  underwriters,  all  the  material  circumstances 
relative  to  the  ship  and  the  voyage ;  and  if  he  does  not,  though  the 
omission  is  by  accident  or  negligence,  the  underwriters  are  not  liable." 
In  order,  however,  that  a  suppression  of  a  material  fact  should  have 
the  effect  to  avoid  the  contract,  it  must  not  only  be  material  to  the 

of  fire  insurance,  has  better  facilities  for  ascertaining-  the  nature  and  extent  of 
the  hazai'd,  than  in  cases  of  marine  insurance,  where  in  a  lai-ge  measure,  the 
insurer  must  necessarily  depend  upon  the  good  faith  of  the  insured,  in  imparting- 
information  in  reference  thereto.  Therefore,  a  higher  degree  of  good  faith  is 
required  in  the  one  case  than  in  the  other,  and  in  cases  of  marine  insurance,  the 
insui-ed  is  hound  to  disclose  all  mattei-s  within  his  knowledge,  material  to  the 
risk,  whether  inquiries  are  made  of  him,  calling  for  such  information  or  not, 
while  in  the  case  of  fii-e  insurance,  the  insured  may  be  silent  as  to  many  matters 
— indeed,  as  to  all  mattei-s  open  to  observation  when  the  insurer  examines  t.ie 
property  for  himself  before  insuring.  Gfreen  v.  Merchants'  Ins.  Co.,  10  Pick. 
(Mass  )  402  ;  jF^A  v.  Cottinett,  44  N.  Y.  538.  Particularly  as  to  such  matters  as 
the  insurer  is  presumed  to  know  about.  Thus,  where  a  cai-penter's  ahop  was 
insured,  it  was  held  that  an  omission  to  state  that  it  was  heated  by  a  stove  was 
not  a  fraudulent  concealment.  Qirard,  etc.,  Ins.  Co.  v.  Stephenson,  37  Penn.  St. 
293.  See  also,  Norris  v.  S^.  Amencan  Ins.  Co.,  3  Yeates  (Penn.)  84;  Columbian 
Ins.  Co.  V.  Lawrence,  ante. 

'  Von  Idndeau  v.  Desborough,  3  C.  &  P.  353. 

'  Columbian  Ins.  Co.  v.  Laiarence,  10  Peters  (U.  S.)  507. 

'Hatcliffe  v.  Shoolbred,  Park  on  Ins.  181. 
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risk,  but  also  of  some  fact  that  is  not  equally  within  the  knowledge  of  the 
insurer,  and  that  is  not  patent,  or  such  as  may  fairly  be  regarded  as 
probable.' 

If  ot  bound  to'disclose  facts  which  insurer  knows,  or  onght  to  know. 

Sec.  197.  Mr.  Maeshall,  iu  his  work  on  Insurance,  p.  353,  7ery 
tersely  and  aptly  expresses  the  rules  of  law  applicable  to  concealment. 
He  says :  "  Either  party  may  be  innocently  silent  as  to  many  matters 
which  are  open  to  both,  and  upon  which  they  may  both  exercise  thdr  judgments. 
Aliud  est  celare,  aliud  tacere  :  Neque  enim  id  est  celare  quicquid  reticeas  / 
sed  eum  quod  tu  scias,  id  ignorare,  emolumenti  tui  causa,  velis  eos,  qttorum 
intersit,  id  scire!'  This  definiliion  of  concealment,  restrained  to  the 
efficient  motives  and  precise  subject  of  any  contract,  will  generally 
hold  to  make  it  void  in  favor  of  either  party  who  is  misled  by  his 
ignorance  of  the  thing  concealed.  The  insured  may  be  innocently  silent 
as  to  what  the  underwriter  knows  as  well  as  he,  however  he  may  have  come 
by  his  knowledge :  iScientia  utrinque  par  pares  contrahentes  facit.  The 
insured,  therefore,  needs  not  mention  what  the  underwriter  ought  to  know, 
what  he  takes  upon  himself  the  knowledge  of,  or  what  he  waives  being 
informed  of.  The  underwriter  needs  not  to  be  told  what  lessens  the  risk 
agreed  upon,  and  is  understood  to  be  comprised  within  the  express  terms  of 
the  policy.  He  needs  not  be  told  what  is  the  result  of  political  specula- 
tions, or  general  intelligence.  For  instance,  he  is  bound  to  know  every 
cause  which  may  occasion  natural  perils,  as  the  difficulty  of  the  voy- 
age, the  variation  of  seasons,  the  probability  of  lightning,  hurricanes, 
etc. ;  he  is  bound  to  know  every  cause  which  may  occasion  political 
perils,  from  the  rupture  of  States,  from  war,  and  the  various  opera- 
tions of  war ;  he  is  bound  to  know  the  probability  of  safety  from  the 
continuance  and  return  of  peace,  from  the  imbecility  of  the  enemy, 
the  weakness  of  their  councils,  or  their  want  of  strength.  If  an 
underwriter  insure  private  ships  of  war  from  ports  to  ports,  and  from 
places  to  places  anywhere,  he  needs  not  be  told  the  secret  enterprises 
upon  which  they  are  destined,  because  he  knows  that  some  expedition 
must  be  in  view ;  and,  from  the  nature  of  the  case,  he  waives  the 
information.     If  he  insures  for  a  certain  term,  he  needs  not  be  told 


,c^TJi-^^'^'  ^  ^\^  ^-  '^^  '  ^^^  V-  -^«-  ■^^o™-  *  G'^o6«  I'n.i-  Co.,  2  N.  Y. 
(S.  C.)  268;  Gh-emy.  Merchants'  Ins.  Co.,  10  Pick.  (Mass.)  402:  De  Wolf  v  N 
Y.Firemmn's  Ins.  Co.,  20  John.  (N.  Y.)  214;  Pnere  v.  Woodlumse,  Holt,  N.  V. 
5(2  ;  Fishv  Iav.,  Lon.  &  G-hibe  Ins.  Co.,  44  N.  Y.  538  ;  Nonis  v.  Ins.  Co.  of  N 
^inenca,  3  Yeates  (Perni.)  84 ;  De  Longuemare  v.  N.  T.  F.  Ins.  Co..  10  John  (N 
Y  )  120  ;  Satterthwaite  v.  Ins.  Co.,  14  Penn.  St.  343 ;  Berhauser  v.  Ins.  Co.,  7  Nev' 
174 ;  Lexington  Ins.  Co.  v.  Paver,  16  Ohio  324. 
=  Cic.  de  off.  1.  3,  c.  12,  13. 
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any  circumstance  to  shew  that  the  risk  may  be  over  in  leas  time ;  or,  if 
he  insure  a  voyage,  with  liberty  of  deviation,  he  needs  not  to  be  told 
what  tends  to  shew  that  there  will  be  no  deviation.  Neither  is  it 
necessary  to  communicate  to  the  underwriters  that  the  ship  insured  is 
foreign  built,  though  this  enabled  her  to  sail  without  convoy,  and 
without  a  license  to  do  so,  being  within  the  exception  in  the  stat.  38 
Gr.  III.  c.  76,  §  6,  it  being  the  business  of  the  underwriter  to  obtain 
this  information  for  himself. '  Men  argue  differently,  from  natural 
phenomena  and  political  appearances.  They  have  different  capacities, 
different  degrees  of  knowledge,  and  different  intelligence  ;  but  the 
means  of  information  and  judging  upon  those  subjects  are  open  to 
both.  Each  professes  to  act  from  his  own  sagacity,  and  therefore 
neither  needs  to  communicate  to  the  other.  The  reason  of  the  rule 
which  obliges  the  parties  to  a  mutual  disclosure  of  all  material  infor- 
mation, is  to  prevent  fraud  and  Jiromote  good  faith ;  but  it  is  applica- 
ble to  such  facts  only  as  vary  the  nature  of  the  contract,  which  one 
party  privately  knows,  and  the  other  is  ignorant  of,  and  has  no  oppor- 
tunity of  knowing,  nor  any  reason  to  suspect.  The  question,  there- 
fore, in  cases  of  concealment,  must  always  be,  whether  there  was, 
under  all  the  circumstances,  at  the  time  the  policy  was  underwritten, 
a  full  and  fair  statement,  or  a  concealment ;  fraudulent,  if  designed, 
or,  though  not  designed,  varying  materially  the  object  of  the  policy, 
and  changing  the  risk  understood  to  be  run,'  and  in  both  cases  avoid- 
ing the  contract. 

It  is  a  rule  that  it  is  unnecessary  to  make  any  communication. or 
disclosure  of  that  which  the  insured  undertakes  for  by  a  warranty, 
express  or  implied ;  and,  therefore,  it  is  not  necessary  that  there  should 
be  any  representation  as  to  the  state  or  condition  of  the  ship  previous 
to  the  effecting  of  the  policy,  because,  in  every  contract  of  insurance, 
there  is  an  implied  warranty  that  the  ship  is  sea-worthy.  This  was 
determined  in  the  following  case :  An  insurance  was  made  on  a  ship 
and  cargo  from  Madeira  to  Charlestown.'  The  ship  being  captured  in 
her  voyage  to  Charlestown,  an  action  was  brought  on  the  policy,  in 
which  it  appeared  that  the  captain  had  wrote  two  letters  from  Madeira 
to  the  owner,  stating  that  the  ship  had  been  very  leaky  on  her  voyage 
thither,  and  that  the  pipes  of  wine  had  been  half  covered  with  water. 
But,  in  answer  to  this,  it  was  proved  that  the  leak  had  been  com- 


'  Long   v.    Bolton,   2  Bos.  &  Pul.  209. 

'  Per  Lord  Mansfield  in  Carter  v.  Boehm,  1  Bl.  594 ;  3  Bur.  1909. 

'Shoolbred  v.  Nutt  at  N.  P.  Hil.,  1872,  MSS.  case;  Park,  229. 
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pletely  stopped  before  the  ship  sailed  from  Madeira.     It  was  insisted, 
however,  that  the  not  disclosing  of  the  two  letters  was  a  material  con- 
cealment which  avoided  the  policy.     Lord  Mansfield  told  the  jury 
'  that  there  was  no  necessity  to  communicate  the  letters  to  the  under- 
writer, or  to  show  the  condition  of  the  ship  or  cargo  at  the  end  of  the 
former  voyage.     It  is  true,'  said  he,  '  that  there  should  be  a  repre- 
sentation of  everything  relating  to  the  risk  which  the  underwriter  has 
to  run,  except  it  be  covered  by  a  warranty.     But  it  is  a  condition,  or 
implied  warranty,  in  every  policy,  that  the  ship  is  sea-worthy,  and 
therefoxe  there  is  no  necessity  for  a  representation  of  that.     If  she  sail 
without  being  so,  the  policy  is  void.     The  letters  might  be  material 
evidence  to  shew  that  the  ship  was  leaky  in  her  outward  voyage ;  and, 
if  nothing  had  been  done  to  her  at  Madeira,  there  would  have  been 
ground  to  suppose  that  she  was  not  sea-worthy  when  she  sailed  from 
thence.     But  the  fact  now  appears  that  the  leak  was  stopped  and  she 
was  in  good  condition  before  she  sailed  from  Madeira.'    Accordingly, 
there  was  a  verdict  for  the  plaititiff.      Emeriqon'  mentions  a  case 
from  which  it  may  be  inferred  that,  in  some  instances,  the  state  of  the 
ship  ought  to  be  represented  to  the  insurers,  and  that,  in  others,  the 
insurers  will  be  presumed  to  know  that  the  ship  is  not  sea-worthy. 
That  was  the  case  of  a  ship  taken  by  a  French  privateer,  after  an 
action  in  which  she  lost  her  main  and  mizen  masts.     The  captain  of 
the  privateer  brought  the  prize  to  an  anchor,  and  immediately  sent 
orders  to  get  her  insured,  which  was  done,  but  without  mentioning 
the  state  she  was  in.     The  ship  being  retaken  by  the  English,  the 
insurers  objected  to  pay  the  loss,  because  the  debilitated  state  of  the 
ship  had  not  been  stated  to  them      They  were  condemned,  however, 
to  pay  the  full  sum  insured,  upon  the  ground  that  they  ought  to  have 
presumed  that  a  vessel  captured  after  a  battle  must  have  been  dam- 
aged.    The  following  case  will  shew  that  the  insured  is  not  bound  to 
disclose  a  circumstance  made  material  by  a  foreign  ordinance,  which 
may  be  known  by  either  party,  but  which  neither  is  bound  to  know, 
and  which  neither  in  fact  knows.   An  insurance  was  made  on  a  Por- 
tuguese ship,  warranted  neutral,  at  and  from  Madeira  to  her  port  of 
discharge  in  Jamaica,  with  liberty  to  touch  at  the  Leeward  islands.' 
The  ship  was  captured  by  a  French  privateer,  and  condemned  in  the 
Court  of  Admiralty  in  France,  on  the  ground  of  her  having  an  English 
supercargo  on  board,  the  French  having  lately  made  an  ordinance  to 

'Vol.  1,  p.  172. 

"  Mayne  v.  Walter,  MSS.  case  ;  Park,  195. 
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authorize  this,  similar  to  one  made  in  1756.  In  an  action  to  recover 
this  loss,  it  was  insisted  for  the  defendant  that  the  plaintiff  ought  to 
have  disclosed  to  him  that  the  supercargo  wras  English.  Bat  it  was 
determined  by  Lord  Mansfield  and  the  court  that,  if  neither  party 
knew  of  its  arbitrary  ordinance,  which  was  against  the  law  of  nations, 
neither  was  guilty  of  any  fault.  If  the  defendant  knew  of  it,  he  ought 
to  have  inquired  what  supercargo  was  on  board.  But,  in  this  case, 
both  being  ignorant  of  this  ordinance,  both  were  innocent ;  and,  in 
such  case,  the  underwriter  must  run  all  risks. 

I  shall  conclude  the  present  chapter  with  the  following  singular  case, 
which,  though  not  upon  a  marine  policy,  turned  upon  a  question  of 
concealment. 

An  insurance  was  made  for  a  year,  from  the  16th  of  October,  1759, 
against  the  capture  of  Fort  Marlborough,  in  the  island  of  Sumatra, 
by  an  enemy,  for  the  benefit  of  the  governor,  George  Carter.'  The 
governor's  instructions  for  the  insurance  were  dated  the  22nd  of  Sep- 
tember, 1759,  and  the  policy  was  signed  in  May,  1760.  The  fort  was 
taken  by  Count  D'Estaigne  within  the  year,  viz.,  in  April,  1760,  and 
an  action  brought  to  recover  the  loss.  On  the  trial  it  was  objected 
that  there  was  fraud  on  the  part  of  the  insured,  by  the  concealment  of 
circumstances  which  ought  to  have  been  disclosed ;  particularly  the 
weakness  of  the  fort,  and  the  probability  of  its  being  attacked  by  the 
French.  This  was  offered  to  be  proved  by  two  letters  ;  one  from  the 
governor  to  R.  Carter,  his  brother  and  agent ;  and  the  other  to  the 
India  Company,  from  which  it  appeared  that  the  French,  being  unable 
to  relieve  their  friends  on  the  coast,  were  the  more  likely  to  make  an 
attack  on  this  settlement,  which  they  had  designed  to  take  by  surprise 
the  year  before  ;  and  that  the  broker  who  effected  the  policy,  on  his 
cross-examination,  said  that  in  his  opinion,  these  letters  ought  to  have 
been  produced  or  the  contents  disclosed ;  for  if  they  had,  the  policy 
would  not  have  been  underwritten.  In  reply  to  this,  it  was  shewn  that 
the  governor  had  £20,000  in  effects  in  the  fort,  and  only  insured 
£10,000 ;  that  it  did  not  appear  that  the  French  had  any  design  to 
make  the  attack  till  the  end  of  March ;  that  the  governor  had  acted 
as  in  full  security  down  to  February,  and  in  that  month  turned  his 
money  into  goods;  and  that,  though  his  office  was  mercantile  and  not 
military,  he  was  guilty  of  no  fault  in  the  defense  of  the  place,  which 
was  not  calculated  to  resist  an  European  force,  but  only  for  defense 
against  the  natives.    The  plaintiff  had  a  verdict.    A  new  trial  was 

'  Carter  v.  Boehm,  3  Burr.  1905. 
25 
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moved  for,  on  the  ground  that  all  the  circumstances  were  not'  suffi- 
ciently disclosed  to  the  underwriters.  But  the  court,  after  time  taken 
to  deliberate,  were  clearly  of  opinion  that  the  plaintiff  was  entitled  to 
recover,  and  that  the  verdict  ought  to  stand.  Lord  Majisfield,  in 
delivering  the  opinion  of  the  court,  said;  "The  contingency  was, 
whether  Fort  Marlborough  would  be  attacked  by  an  European  power, 
by  sea,  between  October,  1759  and  October  1760.  If  it  was,  it  must 
be  taken,  being  incapable  of  resistance.  The  underwriter  in  London, 
in  May,  1760,  could  judge  much  better  of  the  probability  of  this  con- 
tingency, than  Governor  Carter  could  at  Fort  Marlborough  in  Septem- 
ber, 1759.  He  knew  the  success  of  the  operations  of  the  war  in 
Europe,  what  naval  forces  the  English  and  French  had  sent  to  the 
East  Indies,  and  whether  the  sea  was  open  to  any  attempt  from  the 
French.  He  knew,  or  might  have  known,  every  thing  which  was 
known  at  Fort  Marlborough  in  September,  1759,  of  the  general  state 
of  affairs  in  the  East  Indies,  or  of  the  particular  condition  of  Fort 
Marlborough,  by  the  ship  which  brought  the  orders  for  the  insurance. 
Under  these  circumstances,  he  insures  against  the  general  contingency 
of  the  place  being  attacked  by  an  European  power.  If  there  had 
been  any  design  on  foot  or  enterprise  begun  in  September,  1759,  it 
would  have  varied  the  risk  understood  by  the  underwriter,  on  account 
of  his  not  being  told  of  a  particular  design  then  subsisting.  But  the 
governor  had  no  notice  of  such  a  design,  nor  was  there,  in  fact,  any 
such  design.  The  attempt  was  made  without  premeditation,  from  the 
sudden  opportunity  of  a  favorable  occasion,  by  the  connivance  of  the 
Dutch,  which  tempted  D'Estaigne  to  break  his  parol.  As  to  the  first 
concealment,  that  he  did  not  disclose  the  condition  of  the  place  ;  the 
underwriters  knew  that  the  insurance  was  for  the  governor,  who  must 
be  acquainted  with  the  state  of  the  place,  and  who  could  not  disclose 
it  consistently  with  his  duty  ;  but,  by  insuring,  he  apprehended  at 
least  the  probability  of  an  attack.  With  this  knowledge,  and  with- 
out asking  a  question,  he  underwrote,  and  by  so  doing,  he  took  the 
knowledge  of  the  state  of  the  place  upon  himself ;  though  it  was  a 
matter  about  which  he  might  have  been  informed  various  ways :  It  was 
not  a  matter  within  the  private  knowledge  of  the  governor  only.  But, 
independent  of  that,  it  is  enough  that  the  fort  was  in  the  condition  in 
which  it  ought  to  be,  which  was  only  to  resist  the  natives ;  in  like 
manner  as  that  a  ship  insured  is  presumed  to  be  sea-worthy.  The  con- 
tingency insured  against  was,  whether  the  place  would  be  attacked 
by  an  European  force,  and  not  whether  it  would  be  able  to  resist  such 
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an  attack,  if  the  ships  could  get  up  the  river.  It  was  found  that  this 
was  the  contingency  in  the  contemplation  of  the  parties.  The  second 
concealment  was,  his  not  having  disclosed  that  the  French,  not  being 
able  to  relieve  their  friends  on  the  coast,  might  make  an  attack  on 
him.  This  was  mere  speculation  dictated  by  fear,  and  not  a  fact  in 
the  case.  It  was  a  bold  attempt  for  the  conquered  to  attack  the  con- 
queror in  his  own  dominion.  The  practicability  of  it  depended  on  the 
English  naval  force  in  those  seas,  of  which  the  underwriter  f^ould  better 
judge  at  London  in  May,  1760,  than  the  governor  at  Fort  Marlborough 
in  September,  1759.  The  third  concealment  was  that  he  did  not  dis- 
close the  design  of  the  French  to  attack  the  place  the  year  before. 
That  design  rested  merely  in  report ;  but  taking  it  in  the  strongest 
light,  it  is  the  report  of  a  design  the  year  before  ;  but  then  dropped. 
Another  silence,  not  objected  to  was,  that  it  appeared  by  the  governor's 
letter  to  his  agent,  that  he  was  apprehensive  of  a  Dutch  war ;  that  he 
had  good  grounds  for  this  apprehension  appeared  from  the  subsequent 
conduct  of  the  Dutch,  to  whom  the  loss  of  the  place  was  owing.  The 
reason  why  the  counsel  did  not  object  to  this  concealment  was,  because 
it  must  have  arisen  from  political  speculation,  and  general  intelligence  ; 
and  it  is  not  necessary  to  disclose  such  things  to  an  underwriter. 
With  respect  to  the  opinion  of  the  broker,  the  jury  were  not  bound  to 
pay  the  least  regard  to  it.  It  was  mere  opinion,  after  the  event.  If 
rightly  formed,  it  could  only  be  drawn  from  the  same  premises  from 
which  the  court  and  jury  were  to  determine  the  cause  ;  and  therefore 
improper  and  irrelevant  in  the  mouth  of  a  witness.  With  respect  to 
the  governor,  there  was  no  ground  to  impute  fraud  to  him.  By  the 
same  conveyance  which  brought  his  orders  to  insure,  he  wrote  to  the 
company  every  thing  he  knew  or  suspected.  He  desired  nothing  to 
be  kept  secret  which  he  wrote  to  them  or  to  his  brother.  The  reason 
of  the  rule  against  concealments  is,  to  prevent  fraud  and  encourage 
good  faith.  If  the  defendant's  objections  were  to  prevail,  in  the  pres- 
ent instance,  the  rule  would  be  turned  into  an  instrument  of  fraud. 
The  underwriter,  knowing  that  the  governor  apprehended  danger, 
and  that  he  must  have  some  ground  for  his  apprehension,  being  told 
nothing  of  either,  signed  the  policy,  without  asking  a  question.  If 
the  objection,  '  that  he  was  not  told'  be  sufficient  to  vacate  it,  he  took 
the  premium,  Icnawing  the  policy  to  be  void,  in  order  to  gain  if  the  alter- 
native turned  one  way,  and  make  no  satisfaction,  if  it  turned  out  the 
other.  There  was  not  a  word  said  to  him  of  the  affairs  of  India,  or 
the  state  of  the  war  there,  or  the  condition  of  Fort  Marlborough.     If 
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he  thought  that  omission  an  objection  at  the  time,  he  ought  not  to  have 
signed  the  policy,  with  a  secret  reserve  in  his  own  mind  to  make  it 
void.  If  he  dispensed  with  the  information,  and  did  not  think  this 
silence  an  objection  then,  he  cannot  take  it  up  now  after  the  event." 

Mere  silence,  especially  as  to  some  matter  which  the  assured  does  not 
consider  it  important  for  the  insurer  to  know,  is  not  such  a  concealment. 
Aliud  est  celare  aliud  tacere.  Every  fact,  untruly  stated,  or  wrongfully 
suppressed,  the  knowledye  or  ignorance  of  which  would  naturally  influence 
the  judgment  of  the  insurer  in  making  the  contract  at  all,  or  in  estimating 
the  degree  and  character  of  the  risk,  or  in  fixing  the  rate  of  premium,  is 
material  to  the  risk.  If  the  facts,  untruly  stated,  or  purposely  sup- 
pressed, are  not  of  this  character,  it  is  not  a  misrepresentation  or  con- 
cealment within  the  meaning  of  the  term.' 

The  assured  is  only  bound  to  disclose  such  facts  as  are  material  to  the 
risk,  and,  if  inquired  of,  he  must  do  this  at  his  peril,  and  any  failure 
in  that  respect  will  be  fatal  to  his  policy,  even  though  it  was  the  result 
of  a  mistake,  and  was  not  fraudulent  or  designed."  Mere  rumors, 
without  any  known  or  reliable  origin,  need  not  be  disclosed,  but  intel- 
ligence, in  the  ordinary  and  usual  sense  of  the  term,  when  known, 
should  be  disclosed,  and  two  questions  are  always  presented  in  such 
cases,  to  wit :  were  reliable  rumors  or  reports  in  circulation,  which  if 
true,  would  be  likely  to  influence  the  insurer  in  taking  or  rejecting  the 
risk,  or  which  would  have  caused  him  to  fix  a  higher  rate  of  premium 
for  the  risk ;  and  secondly,  were  such  rumors  or  reports  known  by  the 
assured ; '  and  the  question  of  materiality  is  for  the  jury.*  Where 
fraudulent  concealment  is  relied  upon,  the  defendant  must  satisfy  the 
jury  either  that  the  assured  had  knowledge,  or  the  means  of  knowledge  in 
his  possession ; '  and  the  mere  fact  that  an  agent  of  the  assured  pos- 
sessed such  knowledge,  does  not  establish  knowledge  on  the  part  of 
the  assured."    When  no  inquiries  are  made,  the  intention  of  the  assured 

'  Shaw  C.  J.,  in  Daniels  v.  Hudson  River  Ins.  Co.,  Cush.  (Mass.)  425. 

'  WoMen  v.  Louisiana  Ins.  Co.,  12  La.  134  ;  Bcmery  Ins.  Co.  v.  N.  Y.  F.  Ins. 
Co.,  17  Wend.  (N.  Y.)  359. 

'Dun-ell  V.  Bederly,  Holt  (N.  P.)  283;  Greenviell  v.  Nicholson,  1  Jur.  285; 
Boggs  v.  American  Ins.  Co.,  30  Mo.  63 ;  Hartford  Pratsetion  Ins.  Co,  v.  Harmer, 
2  Ohio  St.  452 ;  Gates  v.  Madison  Co.,  etc.,  Ins.  Co.,  5  N.  Y.  43. 

*  Gates  V.  Madison  Co.,  etc.,  Ins.  Co.,  ante;  PerMns  v.  EquitaMe  Ins.  Co.,  4 
Allen  (N.  B.)  562  ;  Huguenin  v.  Rayley,  6  Taunt.  186  ;  EUon  v.  Larlcm,  8  Bing. 
198 ;  Littledale  v.  Dixon,  4  B.  &.  P.  151 ;  Franklin  F.  Ins.  Co.  v.  Coates,  14  Md. 
285 ;  People  v.  Liverpool,  etc.,  Ins.  Co.,  2  T.  &  C.  (N.  Y.)  268 ;  iSyneersv.  Glasgow 
Ills.  Co.,  19  Scotch  Jur.  49. 

'  Bates  v.  HevMt,  4  F.  &  P.  1023. 

°  Clemmt  v.  Piumix  Itis.  Co.,  6  Blatch.  (U.  S.  C.  C.)  481. 
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becomes  material,  and  in  order  to  avoid  the  policy,  they  must  find, 
not  only  that  the  matter  was  material,  but  also  that  it  was  intentionally 
fraudulently  concealed.^  If  the  insurer  makes  any  inquiries,  the 
assured  has  a  right  to  suppose  that  he  inquires  as  to  all  matters  that 
he  regards  as  material,  and  waives  knowledge  as  to  all  other  matters, 
except  it  be  in  reference  to  unusual  or  extram-dinary  circumstances,  in  ref- 
erence to  which  the  assured  has  knowledge,  but  in  reference  to  which  there  is 
nothing  to  put  the  insurer-  upon  inquiry."  It  was  well  said  by  Bronson, 
J.,  in  the  case  last  cited,  that  "  if  a  man  is  content  to  insure  my  house 
withx)ut  taking  the  trouble  to  inquire  of  what  materials  it  is  composed,  how 
it  is  situated  in  reference  to  other  buildings,  or  to  what  uses  it  is  applied,  he 
has  no  ground  of  complaint  that  the  hazard  proves  to  be  greater  than  he  had 
anticipated,  unless  I  am  chargeable  with  some  misrepresentation  concerning 
the  nature  of  the  risk."  In  a  case  in  the  United  States  court,"  Wood- 
bury, J.,  in  discussing  the  question,  says:  "As  to  the  ordinary 
risks  connected  with  the  property  insured,  if  no  representations  what- 
ever are  asked  or  given,  the  insurer  must  be  supposed  to  assume  them ; 
and  if  he  acts  anywhere  concerning  them,  seems  quite  as  negligent 
as  the  assured  who  is  silent  when  not  requested  to  speak."  The  rule  thus 
expressed,  extended  as  it  was  in  an  Ohio  case  ■*  by  Ramsay,  J.,  may  be 
said  to  be  the  rule  generally  applied  in  such  cases.  He  said,  in  speak- 
ing of  the  rule  expressed  in  these  cases :  "  This,  I  confess,  seems  to 
me  the  true  rule  ;  perhaps  with  the  qualification  more  distinctly  indi- 
cated, *  *  that  the  insured  does  not  withhold  information  of  such 
unusual  and  extraordinary  circumstances  of  peril  to  the  property,  as 
could  not  with  reasonable  diligence  be  discovered  by  the  insurer,  or  reason- 
ably anticipated  as  a  foundation  for  specific  inquiries." 

Where  the  insured,  at  the  time  of  obtaining  insurance,  knows  that 
the  building  has  just  previously  been  on  fire,  and  suspects,  but  has  no 
reliable  reason  therefor,  that  it  was  set,  the  question  as  to  whether 
the  concealment  of  such  fact  is  material,  is  for  the  jury,  and,  in  deter- 


^ Foster  v.  Mentor,  etc.,  Ins.  Co.,  3  El.  &  Bl.  48;  Gates  v.  Madison,  etc.,  Ins. 
Co.,  ante;  Clark  v.  Manufacturers'  Ins.  Co.,  8  How.  (U.  S.)  235;  Holmes  v. 
Charlestmen,  etc..  Ins.  Co.,  10  Met.  (Mass.)  211. 

'  Hartford  Protection  Ins.  Co.  v.  Hanner,  2  Ohio  St.  452  ;  3  Bennett's  F.  Ins.  C. 
643  ;  Gates  v.  Madiscm,  etc.,  Ins.  Co.,  5  N.  Y.  43 ;  3  Bennett's  F.  I.  C.  288 ;  Clark 
V.  Manufacturers'  In.i.  Co.,  8  How.  (U.  S.)  235 ;  2  Bennett's  F.  I.  C.  520 ;  Burntt 
V.  The  Saratoga  Ins.  Co.,  5  Hill  (N.  Y.)  192 ;  2  Bennett's  F.  I.  0.  276  ;  Com.  v. 
Hide  &  Leather  Ins.  Co.,  112  Mass.  136  ;  17  Am.  Rep.  72  ;  lAierty  Hall  Ass'n  v. 
Housatonic,  etc.,  Ins.  Co.,  7  Gray  (Mass.)  261 ;  Hall  v.  People's  Ins.  Co.,  6  id.  185. 

'  Clark  V.  Manufacturer^  Ins.  Co.,  ante. 

'  Hartford  Protectvm  Ins.  Co.  v.  Harmer,  ante. 
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mining  that  question,  it  is  proper  for  them  to  consider  the  grounds  of  the 
assured's  suspicion,  as  well  as  the  fact  that  they  proved  to  be  unfounded.^ 

Where  the  plaintiff,  in  seeking  re-insurance  of  a  risk,  knowing 
that  the  owners  of  the  propery  had  liad  difhcnlties  about  their 
losses,  and  were  in  bad  repute  among  insurers,  failed  to  disclose  the 
fact,  it  was  held  a  fraudulent  concealment.''  So,  where  there  had 
been  a  rumored  attempt  to  destroy  the  premises  by  an  incendiary,  of 
which  the  insurer  had  knowledge.'  But,  if  there  is  no  foundation 
in  fact  for  the  rumor,  it  has  been  held  not  to  amount  to  a  concealment 
of  a  material  fact* 

Where  the  assured  has  attempted  to  procure  insurance  elsewhere 
upon  a  ship,  but,  on  account  of  apprehensions  of  the  loss  of  the  vessel, 
the  risk  was  refused,  and  he  omitted  to  disclose  the  existence  of  such 
apprehensions,  and  the  vessel  was  in  fact  lost,  it  was  held  a  fatal 
concealment,'  and  it  seems  that,  if  he  has  heard  of  the  loss,  and 
neglects  to  disclose  the  fact,  and  the  intelligence  proves  correct,  a 
policy  obtained  without  disclosing  the  fact  is  void,"  and  it  seems  that 
this  is  so,  if  the  assured  had  no  actual  intelligence  of  a  loss,  but  had 
reason  to  apprehend  it,'  or  even  if  he  had  heard  rumors  of  a  loss,  but 
did  not  believe  them.' 

■In  Harmer  v.  Protection  Ins.  Co.,  2  Ohio  St.  452  ;  3  Bennett's  P.  I.  C.  643,  the 
plaintiff  procured  insurance  upon  some  buildings  and  tobacco  stored  therein.  It 
appeared  that,  just  prior  to  the  procurement  of  the  insurance,  one  of  the  buildings 
had  been  on  fire,  and  the  plaintiff  suapeeted  that  it  was  fired  by  an  incendiary. 
The  plaintiff  did  not  communicate  this  fact  to  the  agent  of  the  insui-ei',  and,  in 
fact,  his  suspicions  were  not  well  grounded,  and  it  was  proved  that  the  building 
was  accidentally  fired.  The  court  insti-ucted  the  jury  to  refer  to  and  be  governed 
by  the  true  cause  of  the  fire,  and  not  by  the  belief  of  the  assured,  in  determining  the 
materiality  of  the  facts  concealed.  This  I'uling  was  sustained,  Ramsay,  J.,  perti- 
nently remarking :  "So  far  as  his  belief  was  of  any  value  as  an  admission  of  the 
true  cause,  it  went  to  the  jury  for  what  it  was  worth,  and  the  company  had  the 
full  benefit  of  it,  and,  if  his  belief  corresponded  with  the  true  cause,  of  course  no 
injury  was  done  them.  If  it  did  not,  of  wluit  importance  was  his  belief  or  suspi- 
cion to  them?  Before  the  duty  of  disclosure  arises,  the  fact  must  be  material  to  the 
risk — that  is,  it  must  increase  the  chances  of  loss.  If  it  was  not  in  truth  Tuaterial, 
could  his  erroneous  suspicions  make  it  so  ?  It  was  not  pretended  that  he  knew  the 
cause,  or  had  received  any  information,  true  or  false,  which  he  failed  to  communi- 
cate. In  such  cases,  the  marine  rule  is,  that  the  assui-ed  is  not  bound  to  commu- 
nicate his  own  expectations  and  opinions  and  speculations  upon  facts,"  and  this 
was  held  by  the  court  to  be  the  rule  applicable  to  fire  insurance. 

"Bowery  F.  Im.  Co.  v.  N.  Y.  F.  Ins.  Co.,  17  Wend.  (N.  Y.)  359.  See  same  in 
principle,  Leigh  v.  Adams,  25  L.  T.  (U.  S.)  566  ;  Costa  v.  Scandrer,  2  P.  W.  (U. 
S.)  176. 

"  Walden  v.  Louisiana  Ins.  Co.,  12  La.  134 ;  American  F.  Ins.  Co.  v.  Throop, 
22  Mich.  146. 

'Hartford  Protection  Ins.  Co.  v.  Harmer,  ante. 

"Vale  v.  Phoenix  Ins.  Co.,  1  Wash.  C.  C.  (U.  S.)  283. 

'Johnjion  v.  Phmnix  Ins.  Co.,  1  Wash.  C.  C.  (U.  S.)  878  ;  Moses  v.  Lei.  Ins.  Co., 
lid.  385. 

''Moses  V.  Lei.  Ins.  Co.,  ante;  Hoyt  v.  GHlman,  8  Mass.  336 ;  Bowkei-  v.  iSmith, 
F.  C.  (Sc.)  571. 

'(Graham  v.  Ins.  Co.,  6  La.  An.  432. 
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When  the  assured  is  required  to  give  information  upon  a  particular 
point,  he  must  give  it  correctly,  and  he  must  not,  upon  any  ground, 
withhold  material  information  or  knowledge  that  he  has  in  reference 
thereto.  By  putting  an  inquiry  to  him,  the  insurers  have  made  the  mat- 
ter material,  and  he  cannot  excuse  himself  for  not  stating  all  the  facts, 
upon  the  ground  that  he  did  not  suppose  it  was  material.  As,  when 
inquiry  is  made  as  to  the  present  value  of  the  property,  it  should  be 
stated  at  its  present  value,  and  not  at  its  expected  value  at  some  future 
time.'  In  such  cases,  so  far  as  the  question  of  value  is  concerned, 
strict  exactness  is  neither  expected  or  required;  but  the  insurer  is 
entitled  to  have  the  honest  jvdgment  of  the  assured,  and  not  a  fanci- 
ful or  knowingly  false  statement  thereof.  The  mere  fact  that  the 
property  is  over-valued  does  not  of  itself  necessarily  establish  fraud  on 
the  part  of  the  assured,  so  as  to  avoid  the  policy ;  but  if  the  valuation 
is  knowingly  excessive,  or  if  it  is  grossly  and  enormously  excessive,  it  is 
a  circumstance  to  be  considered  in  determining  whether  it  is  fraudu- 
lent.°  But  where,  from  the  character  of  the  risk,  it  is  evidently  the 
understanding  of  the  parties  that  the  value  will  be  fluctuating,  and  that 
the  policy  relates  to  the  average  value,  rather  than  the  value  at  any 
particular  time,  if  the  assured  overstates  the  value  of  the  property  as 
then  existing,  but  states  it  at  a  sum  that  he  reasonably  expects  it  soon 
will  be,  his  statement  thereof  will  not  amount  to  an  over-valuation, 
although  his  expectations  were  not  realized.' 

Assured  not  bound  to  communicate  &cts  arising  subsequently  to  issue  of  policy. 

Sec.  198.  The  concealment  of  a  fact  transpiring  or  coming  to  the 
knowledge  of  the  assured  after  the  contract  is  made,  even  though  before 
the  policy  is  made  or  delivered,  will  not  avoid  the  policy,  unless 
provision  is  made  therefor.*     Thus,  in  an  English  case,'  this  question 

^Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  (Ky.)  411 ;  3  Bennett's  F.  I.  C.  777. 
'Protection  Ins.  Co.  v.  Sail,  ante;  Franklin  F.  Ins.  Co.  y.  Vaughn,  92 U.  S.  516. 

See  OVEK-VALBATION. 

'  In  Lee  v.  The  Howard  Ins.  Co.,  11  Cusli.  (Mass.)  321,  the  policy  contained  a 
clause  by  which  it  was  covenanted  that  the  application  was  "a  just,  full  and 
tiiie  exposition  of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situ- 
ation, value  and  risk  of  the  property,  so  far  as  the  same  are  known  and  are 
material  to  the  risk."  The  application  stated  the  value  of  the  goods  to  be  between 
iJ-.^.OOO  and  §3,000.  The  value  of  the  property  was  much  less  than  $2,000  at  Uie 
time  when  the  policy  was  issued,  and  a  loss  having  occurred,  the  insurer  insisted 
that  the  policy  was  void  because  the  warranty  as  to  value  was  broken  ;  but  the 
court  held  that,  if  Vie  representation  was  made  in  good  faith,  that  the  stock  on 
hand,  with  that  which  was  to  be  added  and  kept  during  the  life  of  the  policy, 
should  range  between  those  sums,  the  policy  was  not  void. 

*  0>ry  V.  Patton,  L.  R.,  9  Q.  B.  577  ;  Lisliman  v.  iV.  Western  Ins.  Co.,  L.  R.,  10  C. 
P.  179  ;  Curry  v.  Coni.  Ins.  Co.,  10  Pick.  (Mass.)  535.     In  Itisurance  Co.  v.  Lyman, 

'  Cory  V.  Patton,  ante. 
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■was  carefully  considered.  In  that  case  it  was  held  that  where 
underwriters  have,  by  initialing  a  slip,  made  a  contract  of  assur- 
ance, which,  although  invalid  at  law  and  equity  for  want  of  stat- 
utory requisites,  is,  nevertheless,  in  practice,  and,  according  to  the 
usage  of  those  engaged  in  marine  insurance,  a  complete  and  final 
contract  binding  upon  them  in  honor  and  good  faith,  whatever  events 
may  subsequently  happen,  the  assured  need  not  couimunicate  to  the 
underwriters  facts  which  afterward  come  to  his  knowledge  material  to 
the  risk  insured  against ;  arid  the  non-disclosures  of  such  facts  will  not 
vitiate  the  policy  of  insurance  afterward  executed.  And  it  makes  no  differ- 
ence that,  the  insurance  being  negotiated  by  an  agent  of  the  assured,  the 
slip  was  initialed  subject  to  the  ratification  of  the  assured.'- 

In  a  later  English  case,'  a  proposal  for  insurance  on  freight  was 
made  and  accepted  on  the  11th  of  March.  On  the  16th  the  ship  was  lost. 
On  the  17th  the  assured  with  knowledge  of  the  loss,  but  without  communicat- 
ing it  to  the  insureds,  demanded  a  stamped  policy.  The  insurers  then,  for  the 
first  time,  required  to  be  informed  as  to  the  amount  of  the  insurance 
upon  the  hull,  and  inserted  in  the  policy  (which  the  assured  accepted) 
the  following  warranty :  "  Hull  warranted  not  insured  for  more  than 
£2,700  after  the  20th  of  March."  The  vessel  was  then  insured  for  an 
additional  £500  in  an  insurance  club,  by  the  rules  of  which  all  ships 
belonging  to  members  were  insured  from  the  20th  of  March  in  one 
year  to  the  20th  of  March  in  the  following  year,  "  and  so  on  from 
year  to  year,  unless  ten  days'  notice  to  the  contrary  be  given ;"  and 
in  the  absence  of  notice,  the  managers  of  the  club  were  to  renew  each 

15  Wall.  (U.  S.)  664,  where  a  parol  agreement  to  insure  was  made  Dec.  31st,  and 
the  vessel  was  lost  Jan.  8th,  and  the  policy  was  not  executed  and  delivered  until 
Jan.  15th,  and  it  appeared  that  the  plaintiff  knew  that  the  vessel  was  lost  before 
the  policy  was  delivered  but  did  not  disclose  the  fact,  and  the  policy  only  took 
effect  from  the  day  of  its  execution,  it  was  held  that  no  recovery  could  be  had", 
and  that  the  insured  could  not  be  permitted  to  vary  the  terras  of  the  policy  actu- 
ally accepted  by  him  by  proving  that  this  contract  was  in  fact  made  on  the  8th. 
The  court  said,  however,  that,  if  the  plaintiff  had  gone  to  the  insurers  and  com- 
municated the  loss,  and  demanded  a  policy  covering  the  contract,  he  would  then 
have  been  in  a  position  to  have  enforced  the  parol  contract.  See  aJso,  McLanaJmn 
V.  Universal  Ins.  Co.,  1  Pet.  (U.  S.)  170,  where  it  was  held  that,  even  after  the 
application  is  made,  but  before  its  acceptance,  a  loss  occui-s  known  to  the  assured, 
he  is  bound  to  use  due  diligence  to  infonn  the  insurer  befoi'e  the  contract  is  com- 
plete. Also  see  Seangall  v.  Young,  F.  C.  (Sc.)  166.  But  if  the  contr.act  is  com- 
plete, and  no  change  is  made  or  assented  to  therein,  the  insured  is  not  bound  to 
communicate  facts  that  come  to  his  knowledge  after  it  is  completed,  but  before 
the  contract  is  executed,  by  delivery  of  the  policy.  Lishinan  v.  i\^.  Mariiie  Ins. 
Co.,  L.  R.,  8  C.  P.  216.  Mere  sensations  and  appreJiensions  need  not  be  communi- 
cated, unless  predicated  to  the  knowledge  of  the  assured,  upon  reasonable 
grounds.     Bell  v.  Bell,  2  Camp.  475. 

'  Hagadorn  v.  Oliverson,  2  M.  &  S.  485. 

"  Lishman  v.  N.  Westeiii  Ins.  Co.,  ante. 
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policy  on  its  expiration.  The  court  held,  afBrming  the  decision  of  the 
court  below,  that,  notwithstanding  those  rules,  the  club  policy  was  not 
a  continuing  policy  beyond  the  20th  of  March  of  the  current  year ; 
and  that  the  ship  having  been  lost  before  that  date,  no  new  eflfective 
policy  could  have  been  made,  and,  consequently,  the  warranty  was 
complied  with  ;  also,  that  the  risk  having  been  accepted  by  the  insur- 
ers on  the.llth  of  March,  the  addition  on  the  17th  of  a  term  for  their 
benefit,  and  not  affecting  the  risk,  did  not  prevent  the  policy  from 
being  one  drawn  up  in  respect  to  the  risk  accepted  on  the  11th,  and, 
therefore,  upon  the  authority  of  Cory  v.  Patton,'  the  concealment  of 
the  loss  was  not  a  concealment  of  a  material  fact  so  as  to  avoid  the 
policy.  This  case  presents  in,  perhaps,  the  strongest  possible  form 
the  affirmance  of  the  principles  first  laid  down  in  Cory  v.  Patton,'  and 
since  acted  upon  in  several  cases,  that  after  the  acceptance  of  the  risk 
there  is  no  obligation  on  the  assured  to  communicate  any  information 
to  the  underwriter.  In  this  case,  after  the  acceptance  of  the  risk,  but 
before  the  execution  of  the  policy,  the  ship  was  lost,  and  the  fact 
became  known  to  the  assured ;  he  nevertheless  asked  for  and  obtained 
the  stamped  policy.  The  court  of  common  pleas  held  that  the  assured 
was  entitled  to  recover,  and  the  exchequer  chamber  has  affirmed  the 
decision.  The  weight  of  recent  authority  in  favor  of  the  plaintiff  was 
felt  to  be  so  great  that  on  this  branch  of  the  case  it  was  scarcely 
argued  that  he  would  not  be  entitled  to  recover,  but  for  one  circum- 
stance. That  circumstance  was,  that,  on  issuing  the  policy,  the 
defendants  had,  with  the  consent  of  the  plaintiff,  inserted  the  addi- 
tional term  of  a  modified  warranty  against  double  insurance ;  but  this 
was  held  to  make  no  difference,  and  indeed,  the  desperate  nature  of 
the  argument  shows  how  difficult  it  was  felt  to  maintain  the  defense. 
For  the  future,  therefore,  the  observations  in  Mead  v.  Davison'  as  to 
the  non-communication  of  a  loss  which  becomes  known  to  the  assured 
between  the  acceptance  cf  the  risk  and  the  making  of  the  policy, 
must  be  read  in  the  light  of  the  late  decisions,  and  of  the  statute  of 
30  and  31  Vict.  c.  23,  which,  by  taking  away  the  absolute  inadmissi- 
bility in  evidence  of  a  slip,  led  the  way  to  them. 

This  question  has  been  considered  in  several  American  cases,  and 
the  same  doctrine  held,'  and  it  is  difficult  to  conceive  how  any  other 

»L.  R.,  7Q.B.  304. 

»  20  W.  R.  364 ;  L.  R.,  7  Q.  B.  304. 

•  3  A.  &  E.  303. 

*  Whittdker  v.  The  Farmers'  Union  Ins.  Co.,  29  Barb.  {N.  Y.)  312 ;  KoJiTie  v. 
Ins.  Co.  of  iY.  America,  1  Wash.  C.  C.  (U.  8.)  93 ;  Baldwin  v.  CHoteav,  Ins.  Co., 
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doctrine  could  be  regarded  as  tenable.  "When  the  contract  has  been  made, 
and  all  its  terms  agreed  upon,  the  rights  of  the  parties  under  it  are  com- 
plete, and  their  duties  and  obligations  thereunder  are  fixed.  A  policy 
issued  in  pursuance  of  the  agreement  relates  back  to  the  time  of  the 
agreement,  and  can  only  properly  bear  that  date.  Everything  to  be 
done  subsequent  to  the  making  of  the  contract,  is  simply  to  furnish  the  evi- 
dence by  which  the  contract  itself  is  to  be  proved.  The  contract  exists,  the 
only  defect  is  in  the  evidence  of  it ;  when  that  can  be  established,  the 
parties'  rights  are  as  complete  •without  as  with  the  policy  itself.  The 
contract  exists  as  soon  as  its  terms  are  agreed  upon,  and  the  minds  of 
the  contracting  parties  have  met.' 

When  that  stage  in  the  negotiations  between  the  parties  is  reached, 
and  nothing  remains  to  be  done  but  to  execute  what  has  been  agreed 
upon,  the  contract  is  complete,  and  the  courts  will  interpose  to  compel 
either  a  specific  performance  of  the  contract  by  compelling  the  execu- 
tion of  the  policy,''  or  by  upholding  an  action  upon  the  contract  for  the 
loss,  if  the  contract  is  of  insurance,^  or  for  a  breach  thereof  if  it  is  for 
insurance,  and  the  company  refuses  to  execute  a  policy.'' 

In  a  Missouri  case,'  the  question  arose  in  the  same  form  as  in  the 
English  cases  previously  commented  on,  except  that  this  was  a  case  of 
fire  insurance.  In  this  case  an  application  for  insurance  was  made 
and  accepted  February  9th,  but  the  policy  was  not  delivered,  and  five 
days  after  the  contract  was  made  the  premises  burned.  After  their 
destruction  the  plaintiff",  without  disclosing  the  loss,  paid  the  premium 
and  took  the  policy.  One  of  the  grounds  upon  which  the  defendants 
resisted  payment  of  the  loss  was,  that  the  plaintiff  had  fraudulently 

56  Mo.  1.51 ;  13  Am.  Rep.  671 ;  Commercial  Mut.  Marine  Ins.  Co.  v.  Union  Mut. 
Marine  Ins.  Co.,  19  How.  (U.  S.)  318;  Kdm  v.  Bmne-Mut.  F.  &  M.  Ins.  Co.,  42 
Mo.  38. 

'  American  Horse  Ins.  Co.  v.  Pattersmi,  28  Ind.  17  ;  Lightbody  v.  No.  Mo.  Ins. 
Co.,  23  Wend.  (N.  Y.)  18;  JTeraasv.  Wickham,  L.  R,,  2  H.  L.  296  ;  Ealloek  v.  Com. 
Ins.  Co.,  26  N .  J.  L.  268  ;  Flint  v.  Ohio  Ins.  Co.,  8  Ohio,  501 ;  Tyler  v.  New  Amster- 
dam Ins.  Co.,  4  Robt.  (N.  Y.)  151 ;  Bill's  v.  Albany  City  Ins.  Co.,  50  N.  Y.  402; 
Com..  Mut.  Marine  Ins.  Co.  v.  Union  Mut.  Marine  Ins.  Co.,  ante;  Trustees,  etc.,  v. 
Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305  ;  Mobile  Marine,  etc.,  Ins.  Co.  v.  McMillan,  31 
Ala.  711 ;  Kelly  v.  Commonwealth  Ins.  Co.,  10  Bos.  (N.  Y.)  82;  JV.  i?.,  etc.,  Iiis. 
Co.  V.  Robinson,  25  Ind.  536  ;  West.  Mass.  Ins.  Co.  v.  I>ii,fv,  2  Kan.  347  :  Audubon 
V.  Bzcelsior  Ins.  Co.,  27  N.  Y.  216. 

'  Kentucky  Mut.  Ins.  Co.  v.  Jenlts,  5  Ind.  96  ;  CominerciaZ  Mut.  Marine  Ins.  Co. 
V.  Union  Mut.  Marine  Ins.  Co.,  19  How.  (U.  S.)  318. 

'MoUle  Marine,  etc.,  Ins.  Co.  v.  McMillan,  31  Ala.  711 ;  West.  Mass.  Ins.  Co. 
V.  Duffy,  2  Kan.  347 ;  First  Baptist  Church  v.  Brooklyn  Ins.  Co.,  19  N.  Y.  305. 

■•Angell  v.  Hartford  F.  Ins.  Co.,  56  N.  Y.  171 ;  17  Am.  Rep.  322;  Audubon  v. 
Bxcehior  Ins.  Co.,  27  N.  Y.  216. 

'■Keimw  Hoine  Mut.  F.  Ins.  Co.,  42  Mo.  38. 
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concealed  the  fact  of  the  loss ;  but  the  court  held  that,  as  the  contract 
itself  was  complete  on  the  9th  of  February,  the  plaintiff  was  under 
no  obligation,  legal  or  moral,  to  disclose  the  fact  of  a  loss  occurring 
subsequent  thereto.  Many  cases  similar  in  principle  have  arisen  in 
our  courts,  and  the  doctrine  is  firmly  established.' 

It  follows  from  the  doctrine  of  these  cases,  that  where  a  valid  con- 
tract for  insurance  f)as  been  made,  for  the  breach,  of  which  an  action 
could  be  brought,  although  the  policy  has  not  been  made  or  the  pre- 
mium paid,  the  non-communication  of  the  fact  that  the  buildings  have 
been  destroyed,  or  of  any  other  fact  arising  material  to  the  risk,  does 
not  destroy  or  detract  from  the  validity  of  the  policy  subsequently 
obtained."  The  rule  as  to  concealment  only  applies  to  facts  existing 
when  the  contract  is  made.' 

Must  be  material  facts.    Test  of  materiality. 

Sec.  199.  The  rule  applicable  to  the  concealment  of  facts,  is  the  same 
that  applies  in  the  case  of  representations.  Whenever  the  facts  are  such 
that  if  known  to  the  insurer  they  would  have  or  might  have  a  real  influence 
upon  him,  either  in  accepting  or  rejecting  the  risk,  or  in  determining  the  rate 
of  premium  to  be  charged  therefor,  it  is  deemed  a  concealment  of  mat&'ial 
facts,  if  a  higher  rate  of  premium  would  have  been  charged  if  such  facts 
had  been  known.*  Facts  that  if  known,  would  have  induced  the  taking 
of  the  risk  at  a  less  rate,  are  not  within  the  rule,  because  it  is  of  no 
importance  to  the  insurer  that  the  risk  is  less  than  he  had  supposed. 
That  is  to  his  advantage.  The  insured  alone  suffers  from  the  non- 
communication of  such  facts,  and  no  principle  of  fair  dealing  or  com- 
mercial integrity  is  violated  by  their  non-communication.  But  where 
the  facts  are  such  that  if  known,  the  insurer  would  be  influenced 
thereby  to  fix  a  higher  rate  of  premium,  or,  in  accepting  or  rejecting 
the  risk,  every  principleof  honesty  and  fair  dealing  requires  that  the 
facts  should  be  disclosed,  and  from  whatever  cause  a  failure  to  disclose 
them  arises,  the  law  treats  their  suppression  as  a  fraud ; '  and  the  legal 
effect  is  determined  by  the  materiality  of  the  matters  stated  or  sup- 


^ Baldwin  v.  Clwteau,  Ins.  Co.,  56  Mo.  151 ;  17  Am.  Rep.  671 ;  Angdl  v.  HaH- 
ford  Fire  Ins.  Co.,  59  N.  Y.  171 ;  17  Am.  Rep.  322 ;  Commercial  Mut.  Marine  Ins. 
Co.  V.  Union  Mut.  Marine  Ins.  Co.,  19  How.  (N.  Y.)  318 ;  Whittaker  v.  Farmers', 
etc.,  Ins.  Co.,  29  Barb.  (N.  Y.)  312. 

» Kernochan  v.  Bowery  Ins.  Co.,  17  N.  Y.  428  ;  Norwich  F.  Ins.  Co.  v.  Boomer, 
52  111.  442  ;  Clapp  v.  Union,  etc.,  Ins.  Co.,  27  N.  H.  143  ;  BeMiy  v.  Memphis  Ins. 
Co.,  8  Humpli  (Tenn.)  684. 

'  Curry  v.  Com.  Ins.  Co.,  ante. 

*Boggs  v.  American  Ins.  Co.,  30  Mo.  63. 

»  Coluinbian  Iiis.  Co.  v.  Laierence,  2  Pit.  (U.  S.)  25. 


396  MjSRBFRESENTATION. 

pressed,'  and  the  question  is  one  for  the  jury,  it  being  left  for  them  to 
say  whether  in  fact  the  insurer  was  influenced  thereby  in  taking  the 
risk  or  fixing  the  rate  of  premium  therefor ; "  and  their  finding  is  con- 
clusive.' 

Story,  J.,  in  a  leading  American  case,*  gave  the  rule  applicable  to 
representations  or  concealments  thus :  "  "Whenever  the  nature  of  this 
interest  would  have,  or  might  have  a  real  influence  upon  the  under- 
writer, either  not  to  underwrite  at  all,  or  not  to  underwrite  except  at  a  higher 
premium,  it  must  be  deemed  material  to  the  risk,  and  if  so,  the  misrepre- 
sentation or  concealment  of  it  will  avoid  the  policy.  One  of  the  tests, 
and  certainly  a  decisive  test,  whether  a  misrepresentation  is  material  to 
the  risk,  is  to  ascertain  whether,  if  the  true  state  of  the  property  or  title 
had  been  known,  it  would  have  enhanced  the  premium.  If  it  would,  then 
the  misrepresentation  or  concealment  is  fatal  to  the  policy."  It  must 
be  a  concealment  of  such  facts  as  afiect  the  risk  to  such  an  extent,  that 
the  risk  taken  is  difi'erent  from  that  which  the  insurer  understood  he 
was  taking,  and  induces  him  to  enter  into  a  contract  different  from 
that  which  he  supposed  he  was  entering  into.'  The  distinction 
between  a  false  representation,  and  a  concealment  of  matters  relating 
to  the  risk  is,  that  in  the  one  case,  the  contract  is  induced  by  facts 

'  Kohn  V.  Ins.  Co.  of  -ZV.  America,  6  Binn.  (Penn.)  219 ;  Ins.  Co.  v.  Lyman,  15 
Wall  (U.  S.)  664 ;  Bowerg  Ins.  Co.  v.  iV.  ¥.  Ins.  Co.,  17  Wend.  (N.  Y.)  359  ;  N. 
A.  Ins.  Co.  V.  Throop,  22  Mich.  146  ;  Hitt  v.  Washington  Itis.  Co.,  41  Barb.  (N. 
Y.)  353. 

"  Maryland  Ins.  Co.  v.  Ruden,  6  Cr.  (U.  S.)  338.  In  Sttssex  County  Ins.  Co.  v. 
Woodruff,  26  N.  J.  541,  the  insui-ed  did  not  disclose  the  nature  of  his  interest  in  the 
premises.  The  policy  covered  his  "  woolen  manufactory  and  machinery  therein." 
lie  was  simply  mortgagee.  The  court  held  that  the  question  was  exclusively  for 
the  juiy,  whether  the  concealment  of  his  interest  was  material  or  not.  A  similar 
question  arose  in  Franklin  Ins.  Co.  v.  Coates,  14  Md.  285,  and  a  similar  doctrine 
held.  In  that  case,  the  assured  procured  a  policy  "  on  their  lumber."  Their 
real  interest  was  that  of  material  men  for  lumber  supplied  the  builders.  The 
court  held  that  it  was  for  the  jury  to  say  whether  the  concealment  of  their  real 
interest  in  the  property  was  material.  See  also,  Perkins  v.  EqmtaJble  Ins.  Co., 
4  Allen  (N.  B.)  562 ;  Bates  v.  Madison  Conmty  Mut.  Ins.  Co.,  2  N.  Y.  43;  Little- 
dale  V.  Dixon,  4  B.  &  P.  151. 

'In  an  early  case  in  Massachusetts,  Cwry  v.  Cojji.  Ins.  Co.,  10  Pick.  535,  the 
defendants,  under  a  policy,  set  up  the  concealment  of  the  following  facts  in  defense. 
It  appeared  that  the  plaintiff  had  been  instrumental  in  securing  the  arrest  of  an 
escaped  convict,  who,  while  being  retui-ned  to  piison,  uttered  threats  of  revenge 
by  setting  buildings  on  fire,  in  case  he  should  evei-  find  out  who  had  informed  against 
him.  The  court  below  left  the  question  as  to  the  materiality  of  these  facts  to  the 
jury,  and  they  having  found  a  verdict  for  the  plaintiff,  upon  appeal,  in  passing 
upon  this  question,  Wilde,  J.,  said  :  "  As  to  the  other  objections,  that  respecting 
the  alleged  concealment,  and  that  of  the  supposed  increase  of  risk,  by  the  addi- 
tion to  the  house — these  seem  to  depend  on  facts  which  have  been  settled  by  the 
jury,  and  we  are  of  opinion  that  the  evidence  well  supports  the  verdict.  The 
instructions  of  the  judge  to  the  jury  were  perfectly  correct  on  both  points." 

*  Culuinbian  Ins.  Co.  v.  Lavyrence,  10  Peters  (U.  S.)  516. 

''Hodges  v.  Marine  Ins.  Co.,  5  Cr.  (U.  S.)  100. 
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stated,  while  in  the  otljer,  it  is  by  facts  suppressed,  and  the  same  rules 
apply  in  either  case. 

Concealment  of  misrepresentation  of  interest.    Incendiary  threats.    Rumors  of,  etc. 

Sec.  200.  The  concealment  of  facts  relating  to  the  interest  of  the  assured 
in  the  property,"  or  relating  to  peculiar  hazards  to  which  the  property  is 
exposed,  as  incendiary  threats  to  destroy  it,  or  rumored  attempts  to  do 
so,"  or  threats,  or  attempts  to  burn  adjacent  buildings,  the  burning  of 
which  would  necessarily  endanger  the  property  of  the  insured,  if  mate- 
rial to  the  risk,  avoid  the  policy.'  So,  if  the  property  is  located  in  the 
vicinity  of  buildings,  in  which,  to  the  knowledge  of  the  insured,  extra 
hazardous  trades  are  prosecuted,  or  uses  which  materially  enhance  the 
risk,  as  a  petroleum  store-house,  oil  refinery,  oil-cloth  manufactory, 
powder  mill,  cabinet  shop,  steam  saw  mill,  or  other  similar  establish- 
ments, there  would  seem  to  be  no  question  that  ordinarily,  within  the 
principle  applicable  to  the  concealment  of  material  facts,  the  policy 
would  be  void.  Proximity  to  what  establishments  would  bring  the 
insured  within  this  rule,  cannot  be  stated,  but  it  is  believed  to  be  safe 
to  say,  that  if  any  trade  or  business  is  carried  on  in  the  immediate 
neighborhood  of  the  property  of  the  insured,  that  materially  affects 
the  risk,  in  the  respects  previously  stated,  a  concealment  of  such  facts 
would  render  the  policy  inoperative  and  void.'' 

'  Sussex  Co.  Tns.  Co.  v.  Woodruff,  ante ;  Franklin  Ins.  Co.  v.  Coates,  14  Md. 
285;  Colurnbian  Ins.  Co.  v.  Lawrence,  10  Peters  (U.  S.)  507;  Catron  w.  Term.  M. 
&  F.  Ins.  Co.,  6  Humph.  (Tenn.)  176 ;  Cousins  v.  Nantes,  3  Taunt.  513. 

'In  North  American  F.  Ins.  Co.  v.  Throop,  22  Mich.,  inquiries  were  made  of 
the  plaintiff  whether  incendiary  attempts  had  been  made  to  fire  the  property,  to 
which  he  answered,  no  ;  but  the  evidence  shows  that  such  attempts  had  been  made, 
of  which  he  had  notice.  The  court  instructed  the  jury  that  sucli  attempts  to  fire 
the  building  might  not  be  material  to  the  risk.  Upon  appeal  this  was  held  error, 
the  court  holding  that,  as  matter  of  law,  such  attempts  were  material,  and  that 
if  such  threats  had  been  made  and  the  plaintiff  failed  to  disclose  them,  he  could 
not  recover.  The  effect  of  neglecting  to  disclose  incendiary  threats  or  attempts 
to  bum  the  property  is  necessaiily  material. 

'  In  Bufe  V.  Turner,  6  Taunt.  328,  a  fire  broke  out  on  Saturday,  in  a  boat 
builder's  shop,  near  the  plaintiff's  premises,  and  was  apparently  extinguished  at 
about  eight  o'clock  that  evening.  It  was  thought  necessary  to  watch  the  premises, 
however,  and  on  Monday  the  fire  broke  out  again,  and  consumed  a  warehouse 
next  but  one  to  the  premises  that  first  took  fire.  On  the  Saturday  evening,  when 
the  fire  was  apparently  out,  after  the  ordinary  mart  had  been  started,  the  owner 
of  the  warehouse  sent  instructions  for  its  insurance  by  an  extraordinary  convey- 
ance, but  failed  to  communicate  the  fact  of  the  fire  which  had  occurred.  It  was 
held  on  general  principles,  and  without  reference  to  the  rules  and  conditions  of 
the  company,  that  this  concealment  rendered  the  policy  void. 

•Bunyon  on  Fire  Insurance,  65.  In  McFarland  v.  PeaJ)ody  Ins.  Co.,  6  W.  Va. 
425,  an  application  was  made  for  insurance  upon  the  plaintiff's  building,  and  a 
diagram  was  made  showing  the  situation  of  other  buildings  in  reference  thereto. 
There  was  a  building  contiguous  to  the  plaintiff's  used  for  painting  ban-els,  and  in 
which  benzine  was  kept  and  used,  and  it  was  held  that  a  failure  by  the  plaintiff 
to  communicate  such  facts  to  the  insurer  rendered  the  policy  void,  such  fact  being 
material  to  the  risk. 
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Incendiaiy  threats. 

Sec.  201.  In  order  to  avoid  the  policy  upon  the  ground  of  incendiary 
threats,  the  danger  must  be  real  and  substantial,  and  such  as  materially 
enhances  the  risk,  and  which  a  person  of  ordinary  prudence  would  not 
regard  as  mere  idle  talk  or  reports.'  The  fact  that  the  property  is  in  a 
section  of  country  where  desperate  measures  for  the  gratification  of  pri- 
vate revenge  are  sometimes  resorted  to,  and  that  the  assured  is  very 
unpopular,  or  that  those  having  the  custody  of  the  property  are  so, 
need  not  be  disclosed,  as  the  insurers  are  presumed  to  know  the  condi- 
tion of  society  in  communities  in  which  they  insure  property,'  and  it 
is  a  well-settled  rule  that  a  party  is  not  bound  to  communicate  facts 
which  the  law  presumes  the  other  party  knows,'  and  if  the  insurer 
k7iew  the  facts,  which  he  complains  were  concealed,  from  any  source, 
at  the  time  he  made  the  contract,  a  fraudulent  concealment  cannot  be 
predicated  thereon,  as,  where  the  insurers  had  previously  directed  a 
policy  upon  the  same  risk  to  be  canceled,  because  of  incendiary  threats 
to  destroy  it,  it  was  held  that  the  fact  that  the  insured  did  not  state 
the  fact, was  not  a  concealment  of  a  material  fact; '  at  least  the  point 
was  made  by  the  defendant  in  the  last  named  case,  and  the  court  did 
not  deem  it  of  sufficient  importance  to  notice  it  in  their  opinion.  If 
inquiries  are  made,  even  in  reference  to  matters  about  which  the  insurer 
has  knowledge,  he  is  bound  to  disclose  all  material  facts.' 

Interest  need  not  be  particularly  stated,  unless  called  for. 

Sec.  202.  In  the  absence  of  anything  in  the  contract  calling  therefor, it 
is  not  obligatory  upon  the  insured  to  state  his  interest  in  the  property 
insured ; "  the  existence  of  a  mortgage ; '  that  he  holds  only  as  lessee ; ' 
that  the  property  has  been  levied  upon  and  is  held  by  assured  as 
attaching  creditor ;  °  that  litigation  is  pending  concerning  the  title  of 
the  property ;  "  that  the  property  has  been  set  off  on  execution,"  or 


^McBride  v.  Republic  Ins.  Co.,  30  Wis.  .562. 

=  Keith  V.  Globe  Ins.  Co.,  52  111.  518. 

°  Norris  v.  Ins.  Co.  of  N.  America,  3  Yeates  (Peuu.)  84 ;  Delonguemare  v.  N.  T. 
F.  Ins.  Co.,  10  John.  (N.  Y.)  120. 

'  Fish  V.  Cottinett,  44  N.  Y.  538. 
'  Ch-em  V.  Merchants'  Ins.  Co.,  10  Pick.  (Mass.)  402. 
"  Turner  v.  Burrows,  5  "Wend.  (N.  Y.)  541. 

''Keennchan  v.  N.  Y.,  etc.,  Ins.  Co.,  17  N.  Y.  428 ;  Beldhy  v.  Memphis  Ins.  Co., 
8  Humph.  (Tenn.)  684 ;  Cumberland,  etc.,  Ins.  Co.  v.  Mitchell,  48  Penn.  St.  374. 
'Fletcher  v.  Com.  Ins.  Co.,  18  Pick.  (Mass.)  419. 
'  Colmnbia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331. 
"'Hill  V.  LaFayette  Ins.  Co.,  2  Mich.  465. 
"  Clapp  V.  Union,  etc.,  Ins.  Co.,  27  N.  H.  143. 
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that  the  assured  holds  it  as  mortgagee.'     It  is  enough  if  an  insurable 
interest  exists,  unless  the  policy  requires  the  real  title  to  be  stated." 

Maf  be  waived. 

8ec.  203.  While,  however,  upon  general  principles,  irrespective  of  any 
provisions  or  conditions  in  the  application  or  the  policy  issued  thereon, 
the  fraudulent  concealment  of  material  facts  renders  the  policy  void, 
yet  the  insurer  may,  by  his  conduct,  waive  all  such  considerations  and 
do  that  which  will  estop  him  from  setting  up  such  concealment  as  a  , 
ground  for  avoiding  his  liability  under  the  contract.  As,  where  the 
facts  are  known  to  him  as  well  as  to  the  assured,^  or  where  they  are  a 
matter  of  general  knowledge,  of  which  he  is  bound  to  take  notice.'' 

'  JVoneich  F.  Ins.  Co.  v.  Boomer,  52  111.  442. 

^Fletcher  v.  Com.  Ins.  Co.,  ante;  Gilhei-t  v.  iV.  Ammean  Ins.  Co.,  23  Wend. 
(N.  Y.)  13 ;  Im.  Co.  v.  Marselles  Manuf.  Co.,  6  111.  236. 

=  Oi-een  v.  Merchants'  Ins.  Co.,  10  Pick.  (Mass.)  402.  In  an  application  which 
provided  that  questions  not  answered  should  be  consti'ued  most  favorably  to  the 
i-isk,  the  applicant  left  unanswered  a  question  whether  there  was  any  livery  stable 
in  the  vicinity.  In  an  action  on  the  policy,  of  which  this  application  was  made 
part,  the  jxu'y  were  instructed  that,  if  thei-e  was  a  livery  stable  in  the  vicinity  at 
the  time  of  the  application,  they  were  to  determine  what  was  the  meaning-  of  the 
question  and  of  the  word  "vicinity,"  and  whether  there  was  a  livery  stable  in 
that  vicinity,  having-  refei-ence  to  the  situation  of  the  building-  in  which  the  prop- 
erty insui-ed  was  situated,  the  situation  of  other  buildings,  and  the  locality,  as 
ascertained  from  the  contract  and  evidence.  It  was  held  that  the  defendants  had 
no  ground  of  exception.  Haley  v.  Dorchester,  etc.,  Ins.  Co.,  12  Gray  (Mass.)  5)45. 
In  the  same  case  it  was  also  held  that,  in  an  application  made  part  of  a  policy  on 
propei'ty  in  the  second  story  of  a  large  building,  and  providing  that  the  descrip- 
tion therein  given  shall  be  a  fuU  and  ti-ue  description  of  the  propei'ty  to  be 
insured,  and  of  all  circumstances  in  i-elation  thereto,  material  to  the  risk,  and  that 
the  questions  not  answered  shall  be  construed  most  favorably  to  the  risk,  an 
omission  in  answer  to  the  question,  ""Who  occupies  it ?"  to  state  the  occupation 
and  occupants  of  all  the  rooms,  does  not  avoid  the  policy,  if  the  jury  are  satisfied 
that  those  not  disclosed  make  the  risk  less  hazardous  than  it  would  have  been  if 
the  whole  building  had  been  occupied  as  stated  in  the  answer.  A  policy  issued 
on  an  oral  promise,  innocently  made,  that  the  premises  insured  would  be  occupied, 
is  not  avoided  by  the  non-fultillment  of  such  promise.  Kimball  v.  ^tna  Ins.  Co., 
9  Allen  (Mass.)  540.  The  concealment  of  the  fact  that  a  ship,  upon  which  a  policy 
of  insurance  is  effected,  is  in  command  of  a  master  who  sails  her  at  halvesi  man- 
ning and  victualling  her  and  paying  her  port  charges,  does  not  avoid  the  policy. 
Russ  V.  Waldo,  etc.,  Ins.  Co.,  52  Maine,  187.  A  policy  issued  by  an  agent  is  not 
void  for  faiUng  to  state  that  the  interest  of  the  insured  was  that  of  mortgagee, 
•when  his  title  was  fully  known  to  tfie  agent,  and  no  written  application  was  made, 
although  a  condition  of  the  policy  was  that,  if  the  property  was  held  by  any  other 
than  an  absolute  title,  "it  must  be  represented  to  the  company,  and  expressed  m 
the  policy  in  -svriting  ;  othei-wise,-  the  insurance  as  to  such  property  to  be  void." 
The  insured  may  recover  upon  such  a  policy,  in  case  of  loss,  to  the  extent  of  his 
interest  in  the  property.  Emery  v.  IHscataqua,  etc.,  Ins.  Co.,  52  Maine,  322.  A 
mortgagee  of  a  part  of  certain  buildings  may  recover  the  amount  of  his  loss, 
although  his  policy  covered  his  interest  as  mortgagee  of  the  whole  property.  Fox 
V  PhSnix,  etc.,  Ins.  Co.,  52  Maine,  333.  From  the  answer  to  a  question  m  an 
application,  that  the  factoiy  insured  is  "  worked  usually  "  certam  specified  hours 
in  the  daytime  "in  the  summer,"  and  certain  specified  hours  "m  the  -winter— 
shoi-t  time  now,"  it  may  be  inferred  that  it  was  expected  at  times  the  factory 
would  be  run  nights.  Ncrrth  BerwicJc  Co.  v.  New  England,  etc.,  Ins.  Co.,  52 
Maine,  336. 

*Narris  v.  Ins.  Co.  of  N.  Ammca,  3  Yeates  (Penn.)  84. 
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Neither  can  they  set  up  such  matter  in  defense  when  they  issue  the 
policy  upon  the  knowledge  of  their  agent,  and  not  upon  information 
derived  from  the  assured,'  unless  the  information,  the  concealment  of 
which  is  complained  of,  was  peculiarly  within  the  knowledge  of  the 
assured,  and  not  known  to  the  agent,  or  likely  to  be  discovered  by  the 
person  sent  by  them  to  examine  the  premises.'  If  the  insurer  chooses 
to  send  its  own  agents  to  examine  the  risk  and  ascertain  its  nature 
and  extent,  it  cannot  complain  of  the  concealment  of  any  matter  which 
a  person  of  reasonable  prudence,  by  the  exercise  of  reasonable  dili- 
gence would  be  likely  to  discover.'  So,  if  the  policy  is  issued  upon 
the  knowledge  of  the  agent,  without  any  application  in  writing  by  the 
insured,  or  inquiries  made  of  him  in  reference  thereto,  the  insurer 
cannot  complain  that  it  has  been  misled  or  deceived  by  the  assured, 
and  must  submit  to  the  consequences  of  its  own  folly.  By  pursuing 
such  a  course,  the  insurer  is  thrown  off  his  guard,  and  has  a  right  to 
presume  that  the  agent  can  determine  the  nature  of  the  risk  to  the 
satisfaction  of  his  principal.     But,  if  there  are  facts  or  circumstances 


'  Continental  Inn.  Oo.  v.  Kasey,  25  Gratt.  (Va.).  This  question  was  considered 
in  Morrison  v.  The  Universal  Marine  Ins.  Co.,  L.  R.  8  Exchq.  40,  in  which  the 
plaintiff's  insurance  broker  effected  an  insurance  with  the  defendants  on  the  char- 
tered freight  of  the  plaintiff's  ship  Cambria,  without  disclosing'  to  the  defendants 
certain  information  in  his  possession,  which  it  was  material  that  they  should  know. 
(October  10.)  In  so  doing  he  actedin  good  faith,  supposing,  from  inqiiiries  that 
he  had  made,  that  the  infonnation  was  incorrect.  After  initialing  the  slip,  but 
before  executing  the  policy,  the  defendants  (October  13)  became  possessed  of  the 
infoiTQation  which  the  broker  had  not  disclosed ;  and  they  afterward  executed  and 
delivered  out  the  policy  ^vithout  any  protest  or  any  notice  that  they  would  treat  it 
as  void.  (October  14  or  1.5.)  Upon  receiving  news  of  the  loss  of  the  vessel,  they 
gave  notice  to  the  plaintiff  that  they  did  not  consider  the  policy  binding  on  them. 
(October  20.)  On  the  trial  of  an  action  upon  the  policy,  the  judge  directed  the 
jury,  in  substance,  that  the  defendants  were  bound  to  make  their  election  within 
a  reasonable  time  after  they  became  aware  of  the  concealment,  and  left  it  to  them, 
without  expressing  any  opinion,  whether  the  defendants  had  elected  to  go  on  with 
the  p(jlicy.  Held  (Clbasby,  B.,  dissenting),  a  misdirection,  on  the  ground  (by 
Martin,  B.),  that  if  the  conduct  of  the  defendants  in  delivering  out  the  policy 
would  induce  the  plaintiff  to  suppose  that  he  had  a  valid  policy,  they  were 
estopped  from  denying  it  (by  Bramwell,  B.)  ;  that  delivering  out  the  poUcy  with 
knowledge  of  the  concealment  was  priina  fc^Ae  an  election,  and  threw  on  the 
defendants  the  burden  of  showing  circumstances  to  explain  it.  The  information 
not  disclosed  by  the  broker  had  appeared  in  Lloy&'s  lAst,  which  is  a  daily  news- 
paper containmg  hundreds  of  entries  i-elating  to  shipping  in  all  parts  of  the 
world,  and  circulating  among  ship-owners,  under writera,  and  insurance  lookers ; 
the  defendants  were  in  fact  subscribers  to  this  newspaper.  Held,  that  the  broker 
was  not  entitled  to  assume  a  knowledge  by  the  underwriters  of  the  contents  of 
Lloyds  List. 

'Safford  v.  Vt.  Mat.  Ins.  Co. 
<  'ContiTwntal  Ins.  Co.  v.  Kasey,  25  Gratt.  (Va.)  268;  or  if  the  company  was 
bound  to  examine  the  risk  and  did  not,  Satterthwaite  v.  Ins.  Co.,  ante;  or  if  the 
'-  concealment  relates  to  a  matter  which  the  insurer  is  presumed  to  know,  Notris  v. 
,j  ,;  "•'  ?■  ^'"^^ca,  ante;  or  which  by  fair  inquiiy  or  reasonable  diUgence  it 
would  have  known,  FHere  v.  Woodhmise,  ante  ;  or  when  the  agent  of  the  company 
knew  the  facts,  Gfsrhamer  v.  Ins.  Co.  7  Nev.  174. 
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material  to  the  risk,  which  the  agent  would  not  be  likely  to  discover 
from  a  reasonably  careful  examination  of  the  property,  the  insured  is 
bound  to  communicate  such  facts.' 

Concealment  cannot  be  charged,  when  the  matter  is  covered  by  a  warranty. 

Sec.  204.  The  rule  does  not  apply  to  the  concealment  of  facts  that  are 
covered  by  a  warranty,  express  or  implied.  In  all  such  cases  the  policy 
can  only  be  avoided  by  establishing  a  breach  of  the  warranty  itself," 
although  in  such  a  case,  if  a  false  representation  is  made,  the  policy  is 
void." 

Role  when  insurer  knew  the  facts. 

Sec.  205.  Whether  there  has  been  a  fraudulent  concealment  or  mis- 
representation in  a  matter  material  to  the  risk,  is  essentially  a  question 
of  fact  for  the  jury;  *  and,  even  though  the  misrepresentation  or  conceal- 
ment is  material,  yet  if  the  insurer  or  its  agent  had  knowledge  of  the 
true  state  of  the  matter,  from  any  source,  at  the  time  when  the  contract  was 
entered  into,  the  policy  will  not  be  thereby  avoided,  as  a  warranty  can- 
not be  held  to  cover  matters  which  the  other  party  knows  do  not  and 
cannot  exist.'  And  even  though  the  by-laws  of  the  company,  or  the 
policy,  provides  that  the  agent  of  the  insurer,  or  the  person  who  takes 
the  application  or  survey,  shall  be  the  agent  of  the  insured  in  respect 
thereto,  yet  he  is  to  be  considered  as  the  agent  of  the  insurer  also,  and 
the  insurer  is  bound  by  his  acts.  Consequently  if  he,  in  filling  up  the 
application,  without  any  fraud  or  fault  on  the  part  of  the  assured, 
misstates  the  facts,  the  insurer  is  estopped  from  setting  up  such  mis- 
statements or  omissions  in  defense  to  an  action  for  a  loss  under  the 
policy." 

'  Hartford  Protection  Ins.  So,  v.  Harmer,  20  Ohio  St.  452  ;  Cle^nent  v.  Phoenix 
Ins.  Co.,  6  Blatch.  (U.  S.)  481 ;  of  course  the  assured  cannot  be  required  to  com- 
municate facts  not  known  to  him,  Crreenwell  v.  Nicholson,  1  Jur.  285  ;  mere  rumors 
having  no  settled  foundation  need  not  be  disclosed,  Dwrell  v.  Bederly,  Holt  N. 
P.  283  ;  the  names  nor  pursuits  of  tenants  need  be  disclosed  unless  called  for, 
Lyon  v.  Coimnercial  Ins.  Co.,  2  Rob.  (La.)  266  ;  in  any  event  the  fact  concealed 
must  have  been  material  to  the  risk.  Gates  v.  Madison,  etc.,  Ins.  Co.,  2  N.  Y.  43  ; 
Protection  Ins.  Co.  v.  Hall,  15  B.  Mon.  (Ky.)  411. 

'BuOcley  v.  Protection  Ins.  Co.,  2  Paine  (U.  S.)  82 ;  De  Wolf  v.  Fireman's  Ins. 
Co.,  20  John.  (N.  Y.)  214 ;  Silloway  v.  Neptune  Ins.  Co.,  12  Gray  (Mass.)  73 ; 
Popleston  V.  Kitchen,  3  "Wash.  (U.  S.  C.  C.)  138  ;  Walden  v.  N.  T.  Fire  Ins.  Co., 
12  John.  (ff.  Y.)  128;  Gates  v.  Madison,  etc.,  Ins.  Co.,  ante. 

'  Bulkley  v.  Protection  Ins.  Co.,  ante. 

*  Clark  v.  Union  Ins.  Co.,  40  N.  H.  333 ;  Hartford  Protective  Ins.  Co.  v.  Harmer, 
2  Ohio  St.  452 ;  Mutual  Ins.  Co.  v.  Deale,  18  Md.  26. 

^Patten  v.  Merchants'  Ins.  Co.,  40  N.  H.  375. 

"  Clark  V.  Union  Ins.  Co.,  40  N.  H.  333.  In  Bartholomew  v.  Merchants'  Ins.  Co., 
25  Iowa,  507,  the  court  say  that,  if  the  insured  knew  the  provisions  of  the  appli- 
cation, and  had  reason  to  know  that  the  authority  of  the  ag-ent  was  limited  to  the 

26 
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But  the  knowledge  of  the  insurer  of  the  agent  must  be  shown  by 
the  insured,  and  must  be  of  a  fact  then  existing.     The  fact  that  he  is 

taking  and  forwarding  of  the  application,  and  that  such  application  is  the  basis 
upon  which  the  risk  is  taken,  he  is  bound  to  see  that  his  statements  and  repre^nt- 
ations  are  correct.  But  if  there  is  nothing  to  put  him  upon  inquiry  as  to  the 
agent's  authority,  and  the  agent  furnishes  and  undertakes  to  till  up  an  applica- 
tion, and  if  in  so  doing  he  was  correctly  informed  respecting  an  incumbrance  on 
the  property,  and  if  the  applicant  was  misled  by  the  acts  and  conduct  of  the 
agent  into  supposing  that  the  agent  had  taken  down  his  answei-s  truly,  and  that  the 
application  was  correct,  and  if,  through  the  fault  of  the  agent,  he  did  not  know 
the  contraiy,  the  company,  having  received  the  premium,  cannot  successfully  set 
up  the  existence  of  the  incumbrance  as  a  defense  to  an  action  on  the  policy. 
Ames  V.  N.  Y.  Union  Ins.  Co.,  14  N.  Y.  253 ;  Alexander  v.  Q-ermania  Ins.  Co.,  5 
T.  &  0.  (N.  Y.)  208  ;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550.  In  Cmnbs  v.  fiow- 
nibal  /Savings  and  Ins.  Co.,  43  Mo.  148,  an  application  for  a  policy  of  insurance 
contained  questions  and  answers,  by  which  it  appeared  that  the  title  to  the  prop- 
.erty  was  represented  to  be  an  unencumbered  fee  simple.  A  loss  having  occuri'ed, 
the  plaintiffs  proved  that  R.,  the  defendant's  soliciting  agent,  had  at  the  time  full 
knowledge  of  the  true  state  of  the  title,  that  he  tilled  up  the  application  in  his 
own  language,  and  assured  the  plaintiffs  that  it  was  all  right ;  that  they,  believ- 
ing it  to  be  so,  signed  without  knowing  the  contents  as  to  title  ;  and  it  was  held, 
that,  under  the  circumstances,  the  fact  that  the  plaintiffs'  title  was  only  an 
encumbered  eqiutable  one,  constituted  no  defense.  In  Bidwell  v.  N.  Western  Ins. 
Co.,  24  N.  Y.  302,  insurance  was  effected  "  upon  the  whole  body,"  etc.,  of  a  ship, 
"warranted"  by  the  insured  to  be  "free  from  all  liens."  Evidence  was  offered 
to  show  that  the  insured  interest  was  the  equity  of  redemption  of  the  insured 
party,  and  that  the  insurers  at  the  time  of  application  for  and  making  of  the  policy 
knew  such  to  be  the  interest  of  the  insured,  and  that  it  was  subject  to  two  prior 
mortgages.  Held,  that  this  evidence  was  admissible,  and  if  satisfactoi-y,  the  exist- 
ence of  the  moi'tgages  was  not  a  breach  of  the  warranty.  In  HodgliiTis  v.  Mont- 
gomery, etc.,  Ins.  Co.  34  Barb.  (N.  Y.)  213,  it  was  held  that  where  the  agent  of  the 
insurers  writes  out  the  application  which  the  assured  signs,  no  misstatement  in 
the  written  application  is  fatal,  if  the  assured  disclosed  the  facts  truly  to  the  agent. 
In  this  case,  the  conditions  in  the  poHcy  provided  that  "  when  applications  were 
tilled  out  by  the  agent  of  the  company,  the  company  would  be  bound  by  the  sur- 
vey, that  if  the  applicant  should  mistake  his  interest  in  the  property,  the  policy 
should  be  void  ;  "  the  applicant  was  in  possession  under  a  contract  to  buy,  but 
having  paid  only  a  part  of  the  price  was  not  entitled  to  a  deed  ;  he  showed  his 
contract  and  stated  the  facts  to  the  agent,  who  wrote  in  the  application  .signed  by 
the  plaintiff  that  the  applicant  owned  the  premises.  Held,  that  he  had  not  mis- 
stated his  interest.  In  Peoria  Ins.  Co.  v.  Hall,  12  Mich.  202,  where  by  the  pro- 
visions of  the  policy,  it  was  provided  that  the  keeping  of  gunpowder  on  the  insured 
premises,  "  without  written  pei-mission  in  the  policy,"  should  render  the  poUcy 
void.  Held,  that  if  the  insurance  agent  knew  that  it  was  kept,  and  to  be  kept, 
the  keeping  of  it  would  not  render  the  policy  void,  whether  the  permission  was 
indorsed,  or  intended  to  be  indoi-sed  on  the  policy  or  not.  In  the  case  of  Bdberts 
V.  The  Continental  Ins.  Co.,  decided  by  the  Supreme  Court  of  Wisconsin,  on  the 
20th  of  March,  1877,  and  not  yet  reported,  it  was  held  that  if  the  agent  of  an  in- 
surance company,  empowered  to  take  risks  and  issue  policies,  knows,  when  he 
issues  a  policy,  that  there  is  other  insurance  upon  the  property,  his  failure  to 
write  the  company's  consent  thereto  in  the  insti-ument  will  not  defeat  an  action 
thereon,  although  the  policy  itself  declares  that  it  shall  be  void  in  case  the  assured 
"  shall  have  or  shall  hereafter  make  any  other  insurance  upon  the  property  with- 
out the  consent  of  the  company  written  herein  ;  "  and  also  declares  that  "the  use 
of  general  terms,  or  anything  less  than  a  distinct,  specific  agreement,  clearly  ex- 
pressed and  indorsed  upon  the  policy,  shall  not  be  construed  as  a  waiver  of  any 
printed  or  written  restriction  therein."  The  Supreme  Court  of  Pennsylvania,  in 
,v  recent  case,  Lycomkig  Fire  Ins.  Co.  v.  WoodwoHh  et  al.,  not  yet  reported,  pass 
upon  some  interesting  points  arising  in  an  action  upon  a  tire  insurance  policy. 
Ihe  company  named,  through  one  Miller,  who  was  represented  as  agent  or  sur- 
veyor, contracted  for  a  policy  of  insurance  with  the  defendants  in  suit.     In  the 
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aware  of  changes  made  after  the  policy  is  issued,  does  not  aid  the 
insured  if  such  changes  operate  as  a  breach  of  the  contract.  Thus, 
where  a  condition  of  a  policy  was,  "  unoccupied  premises  must  be 
insured  as  such,  or  the  policy  is  void,"  and  when  the  premises  are 
insured  as  occupied,  "  the  policy  becomes  void  when  the  occupant  per- 
sonally vacates  the  premises,  unless  immediate  notice  be  given  to  the 
company  and  additional  premium  paid."  The  policy  was  silent  as  to 
the  occupancy  of  the  building  insured,  but  the  agent  who  issued  the 
policy  knew  the  building  was  then  occupied.  The  occupant  moved 
out,  no  notice  was  given  to  the  company,  and  afterwards  the  building 
was  destroyed  by  a  fire  of  unknown  origin.  It  was  held  that  the  com- 
pany was  not  liable  for  the  loss.' 

But  the  doctrine  is  well  established  that  an  agent,  authorized  to  make 
contracts  of  insurance,  has  authority  to  waive  conditions  in  the  policy, 
and  that  his  knowledge  of  the  real  and  true  state  of  the  risk  is  the  knowl- 
edge of  the  company.  This  doctrine  has  been  recognized  by  a  large 
number  of  authorities,  and  is  consistent  with  the  principles  under- 
lying the  relation  of  principal  and  agent.  Thus,  in  a  recent  case  in 
New  York,"  the  policy  contained  a  provision  that,  "  if  the  premises  are 
at  the  time  of  insuring,  or  during  the  life  of  this  policy,  become  vacaiit, 
.unoccupied,  or  not  in  use,  and  remain  thus  for  over  ten  days,  whether 
by  removal  of  the  owner  or  occupant,  or  for  any  cause  without  this 
company's  consent  indorsed  thereon,  this  insurance  shall  be  void  and 
of  no  effect."  The  agent  who  effected  the  insurance  knew  that  the 
house  was  vacant  before  the  contract  was  consummated,  and  the  court 
held  that  they  were  thereby  estopped  from  setting  up  the  fact  that 
they  were  vacant  to  defeat  their  liability  upon  the  policy.  Millek,  P.  J., 
in  passing  upon  this  question,  pertinently  said :  "  The  company  had 
notice  of  the  insurance  from  Barns  ;  received  the  premium,  and  is  not, 
I  think,  in  a  position  to  claim  that  Barns  had  no  authority  to  waive 
the  condition  as  to  vacant  buildings.     Concede  that  Barns  acted  beyond 

court  below,  the  company  denied  the  i-ight  of  the  agent  to  make  such  contract,  as 
was  claimed  to  be  made  in  this  case,  for  them.  Miller  was  called  to  define  his 
power,  and  it  was  held  that  he  was  both  agent  and  surveyor.  The  Supreme 
Court  say  that  while  it  is  true  that  one  insuring  in  a  company  formed  on  the  mu- 
tual plan  is  bound  to  infoi-m  himself  of  the  rules  and  regulations  of  such  company, 
it  is  also  true  that,  as  to  those  outside  of  it,  such  a  company  occuijies  no  other  or 
better  position  than  one  organized  on  the  stock  plan.  As  to  one  dealing  for 
insurance,  the  company  is  bound  by  the  representations  of  its  agent  in  the  act  of 
making  the  contract,  for  it  cannot  assume  the  advantages  of  his  act  and  avoid  the 
disadvantages.  After  enjoying  the  benefits  of  insurance,  a  member  of  the  com- 
pany is  estopped  from  alleging  fraud  in  bar  of  payment  of  assessments. 

»  Wustrumv.  City  F.  Ins.  Co.,  15  Wis.  138. 

'Cmie  V.  Niagara  F.  Ins.  Co.,  5  T.  &  C.  (N.  Y.)  33;  aifd.  60  N.  Y.  619. 
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the  territory  assigned  to  him,  yet  as  the  defendant  sanctioned  what 
he  had  done,  and  reaped  the  fruits  of  the  transaction,  it  has  no  ground 
for  complaint,  and  is  estopped  from  denying  his  authority.  As  he  was 
authorized  and  did  not  exceed  his  powers,  it  would  be  doing  violence 
to  the  cases  which  hold  that  the  agent  may  waive  conditions  of  this 
character,  now  to  decide  that  the  company  is  exonerated  from  liability. 
Whatever  may  have  been  the  course  of  decisions  in  other  States,  the 
whole  tendency  of  the  courts  here  has  been  to  sanction  the  right  of 
the  agent  to  waive  strict  conditions  in  the  policy  where  there  has  been 
no  fraud,  and  the  insured  has  acted  in  good  faith  in  dealing  with  the 
agent,  and  it  appears  to  me  that  such  a  tendency  is  in  accordance 
with  the  adjudicated  cases  which  uphold  the  spirit  and  substance  of  a 
contract  without  giving  to  either  party  the  advantage  of  mere  techni- 
cal rules,  so  long  as  no  principle  of  law  is  violated.' 

^ North  Berwick  Ins.  Co.  v.  N.  E.  F.  &  M.  Im.  Co.,  52  Me.  482 ;  Carrugi  v. 
Atlantic,  etc.,  Ins.  Co.,  40  Ga.  135  ;  Coombs  v.  Hannibal,  etc.,  Ins.  Co.,  43  Mo.  148. . 
In  Mv/rphy  v.  Southern  lAfe  Ins.  Co.,  the  Supreme  Court  of  Tennessee  has 
recently  held,  that  where  a  local  agent  of  a  life  insurance  company  waived  the 
forfeiture  of  a  policy  arising  from  the  payment  of  only  a  portion  of  an  annual 
premium  when  due,  the  waiver  was  binding  on  the  company,  although  he  was 
acting  in  excess  of  his  special  authoidty  and  in  violation  of  his  instructions,  such 
waiver  being  within  the  apparent  scope  of  his  employment  as  agent.  This  case 
was  distinguished  from  Bouton  v.  The  Atnencan  Mut.  Life  Ins.  Co.,  25  Conn.  342, 
where  the  court  denied  the  authority  of  the  agent  to  waive  payment  of  premium 
in  advance  before  the  pohcy  took  effect,  because  there  was  no  other  evidence  than 
the  terms  of  the  policy  as  to  his  agency.  In  Marky  v.  Mut.  Benefit  Life  Ins.  Co., 
103  Mass.  78,  it  was  held  that  the  authority  of  an  insiirance  agent  must  be  deter- 
mined by  the  nature  of  his  business  and  the  apparent  scope  of  his  employment. 
The  general  tendency  of  the  cases  is  that  officers  and  agents  of  insurance  companies 
may  waive  the  usual  condition  that  the  premium  must  be  paid  befors  the  policy 
shall  be  effectual,  as  well  as  any  other  condition  in  the  contract,  and  if  the  assured 
is  allowed  to  act  upon  the  confidence  of  such  waiver,  the  insurer  is  estopped  from 
denying  the  fulfillment  of  the  condition.  See  Baptist  Church  v.  Brooklyn  F.  Ins. 
Co.,  19  N.  T.  305.  In  Alexander  v.  Cfermania  F.  Ins.  Co.,  5  T.  &  C.  (N.  Y.)  208, 
the  defendant  issued  a  policy  of  insurance  to  plaintiff  on  a  house  in  Suffolk  county 
for  one  year.  The  house  shortly  thereafter  burned  down.  It  had  been  occupied 
as  a  dwelling  by  a  Mrs.  Mowbray  until  about  a  month  before  the  insurance  was 
effected,  but  at  the  time  of  the  insurance  was  unoccupied,  and  remained  so  until 
the  fire.  The  application  was  taken  by  Heniy  Brewster,  who  for  three  years  had 
solicited  business,  filled  out  applications,  received  premiums,  taken  surveys,  and 
made  descriptions  of  buildings  for  defendant.  Mr.  Brewster,-  knowing  the  house 
was  unoccupied,  applied  to  plaintiff  to  insure  it.  After  some  hesit.ation,  plaintiff 
consented.  Brewster  made  out  the  application,  wrote  all  the  answere  which  were 
wi-itteu  to  the  questions  proposed ;  plaintiflf  signed  it,  and  it  was  sent  to  the 
defendant,  and  upon  it  the  policy  in  question  was  issued.  In  this  application 
there  is  contained  the  following  question  :  "  Occupation— For  what  is  the  build- 
ing used,  and  how  many  tenants  are  there?"  To  this  the  answer  writteh  by 
Brewster  was  "  dwelling."  It  was  held  that  the  agents  knowledge  of  the  fact 
that  the  house  was  vacant,  estopped  the  defendants.  Baknabd,  P.J.,  said :  "  It 
IS  now  claimed  that  the  policy  thus  issued  is  void,  for  the  reason  that  plaintiff. by 
Ae  apphcation,  made  a  warranty  as  to  the  occupation,  which  was  bi-oken  when 
made,  and  thereby  the  policy  was  of  no  effect.  This  preseiits  two  questions  for 
examination  :  What  was  the  warranty  in  question  1  "What  effect  had  the  knowl- 
edge of  Brewster  that  the  house  was  unoccupied,  upon  the  defendant?    The 
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Misdescription,  when  policy  avoided  by.    When  not. 

Sec.  206.  In  order  to  avoid  the  policy  for  a  misdescription  as  to  the 
situation,  condition  or  location  of  the  property  insured,  it  must  be  an 
actual  material  misdescription.  If  it  is  correct  in  substance,  although 
not  literally  so,  and  does  not  materially  change  the  risk,  the  policy 
will  stand.' 


question  of  warranty  would  not  be  free  from  doubt  if  the  application  had  been 
filled  out  by  plaintiff.  The  insured  premises  had  been  a  dwelling-  until  a  few 
weeks  before  the  fire — was  a  dwelling-house  in  ordinary  and  accui-ate  language 
at  the  time  of  issuing  of  policy,  having  no  tenant,  and  was  expected  to  be  ten- 
anted as  a  dwelling  in  the  near  future.  A  general  question  as  to  mode  of  occupa- 
tion might  be  answered  as  it  was  answered,  "  dwelling."  All  doubt  is  removed 
as  to  the  question  when  the  additional  fact  is  considered  that  Brewster  solicited 
and  filled  up  the  application  himself.  He  was  defendant's  agent  acting  within 
the  scope  of  his  authoi-ity.  He  was  told  nothing  by  plaintiff,  but  wrote  the  com- 
pany answer  to  the  question  with  a  full  personal  knowledge  of  the  facts.  Brews- 
ter cannot  be  held  to  have  intended  to  deceive  either  his  own  principal  or  the 
plaintiff.  In  view  of  these  facts  and  of  the  fact  that  that  part  of  the  question  as 
to  number  of  tenants  is  unanswei-ed,  the  legal  intendment  must  be  that  the  com- 
pany have  only  a  covenant  that  the  iDuilding  was  a  dwelling-house  and  when  used 
thereafter  should  be  used  as  a  dwelling.  Assuming  that  the  legal  construction  of 
the  question  and  answer  to  be  that  the  house  was,  at  the  date  of  the  application, 
actually  occupied  as  a  dwelling,  Brewster  knew  the  fact  to  be  otherwise,  and  pre- 
pared the  application  foi-  plaintiff  to  sign.  As  has  been  already  stated,  ordinary 
men  would  make  the  answer  in  question  in  reference  to  an  unoccupied  dwelling- 
house.  The  defendant  ought  to  be  estopped  by  the  knowledge  of  its  agent  when 
the  acts  and  declarations  of  the  agent  induced  the  contract  of  insurance.  This 
seems  to  be  the  doctrine  of  the  Court  of  Appeals  on  this  subject.  Allies  v.  JV".  Y. 
Union  Ins.  Co.,  14  N.  Y.  253  ;  Rowley  v.  Empire  Ins.  Co.,  36  id.  550."  A  contrary 
doctrine  is  held  in  Massarihusetts  where  the  policy  in  express  terms  provides  that 
"every  insurance  agent,  broker,  or  other  person,  forwarding  applications  or 
receiving  premiums,  is  the  agent  of  the  applicant  and  not  of  the  company."  It 
has  been  held  that  a  misstatement  of  the  title,  in  the  application,  although  the 
true  state  of  the  title  was  known  to  the  agent,  avoids  the  policy.  Abbott  v.  Shaw- 
mut,  etc.,  Ins.  Co.,  3  AUen  (Mass.)  213;  Tebbetts  v.  Hamilton  Ins.  Co.,  3  Allen 
(Mass.)  569. 

'In  Friedlander^w.  Lcmdmi  Ass.  Co.,  1  M.  &  Rob.  171,  the  goods  insured  were 
described  in  the  policy  to  be  in  the  dwelling-house  of  the  insured  ;  the  insured 
had  only  one  room,  as  a  lodger,  in  which  the  goods  were  :  Held  correctly  described 
within  the  condition,  that  "  the  houses,  buildings,  or  other  places  where  goods  are 
deposited  and  kept,  shall  be  truly  and  accui-ately  described ; "  such  condition 
relating  to  the  construction  of  the  house,  and  not  to  the  interest  of  the  parties  in 
it.  In  Meadowcraft  v.  The  Standard  F.  Ins.  Co.,  60  Penn.  St.  84,  the  plaintiff 
procured  an  insurance  on  machinery,  consisting  of  cards,  pickers,  etc.,  "contained 
in  the  first  story  of  a  four-story  and  basement  brick  building,"  etc.  The  pickers 
were  in  a  one-stoi-y  building,  the  floor  on  a  level  with  the  first  stoiy,  built  with 
bricks,  joining  into  the  main  building,  entering  from  it  through  a  frame  building 
adjoining,  and  then  through  a  large  iron  door,  "as  if  going  from  the  house  into 
the  kitchen."  There  were  no  pickers  except  in  the  one-story  room.  It  was  held 
that  the  picker-room  was  part  of  the  fii-st  story  in  which  the  goods  were  insured. 
The  insurance  agent  who  effected  the  insurance,  knew  the  location  of  the  pickers, 
and  there  wa.s  no  misrepresentation  to  him.  It  was  held  that  the  company  were 
bound  by  his  acts  ;  that  the  primary  object  was  to  insure  the  property  described, 
its  precise  location  was  subordinate,  and  in  the  absence  of  misrepresentation  as  to 
location,  the  presumption  is  that  the  parties  treated  that  as  of  less  importance, 
and  that  declarations  of  the  principal  agent  of  the  company  to  the  agent  who 
effected  the  insurance,  that  the  company  would  not  insure  the  picker.s,  would  have 
no  effect  against  the  written  policy.  In  Dobson  v.  iSothbey,  M.  &  M.  9,  an  agri- 
cultural building  waa  described  in  a  policy  as  a  bai-n,  though  it  was  not  strictly 
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But  where  there  is  a  material  misdescription  of  the  premises, 
although  resulting  from  inadvertance,  yet  a  policy  issued  under  such 
erroneous  description  is  void.  Thus,  where  an  application  for  insur- 
ance described  the  building  as  a  "  stone  dwelling-house."  It  appeared 
in  proof  that  the  building  was  in  fact  a  stone  building  with  a  wooden 
kitchen  attached.  Held,  1.  That  the  application  could  not  be  deemed 
confined  to  the  stone  building,  exclusive  of  the  wooden  one.  A  dwell- 
ing-house is  an  entire  thing.  It  includes  the  building  and  such 
attachments  as  are  usually  occupied  by  the  family  for  the  ordinary 
purposes  of  the  house.  A  kitchen  constructed  like  the  one  proved, 
clearly  constitutes  a  part  of  the  dwelling-house.  A  policy  of  insurance 
upon  a  dwelling-house,  when  that  is  the  only  description  of  the  subject 
of  insurance,  must  attach  to  the  whole,  or  it  will  not  to  any  part  of  it, 
and  consequently  that  there  was  no  valid  contract  of  insurance.* 

Falsa  demonstratio    non  nocet.    Bryce  r.  Lorillard  Ins.  Oo. 

Sec.  207.  If,  either  from  the  face  of  the  instrument  or  from  extrinsic 
facts,  the  true  and  the  false  description  can  be  made  to  appear,  that 
which  is  false  must  be  rejected."  Thus,  a  policy  was  issued  to  the  plain- 
tiff upon  a  building  situate  "upon  the  corner  of  Charles  street  and  West- 
ern avenue.  A  cabinetmaker's  shop  is  in  the  building."  The  build- 
ing was  located  as  stated,  but  there  was  no  cabinetmaker's  shop  in  it, 
and  the  court  held  that  the  words  "  a  cabinetmaker's  shop  is  in  the 
building"  might  be  rejected,  and  then  the  policy  would  attach  to  the 
building  intended  to  be  insured.'  But,  if  the  misdescription  is  entire, 
so  that,  after  casting  out  all  that  is  false,  there  is  not  enough  left  to 
clearly  point  out  the  risk,,  the  maxim  falso  demonstratio  non  nocet  can- 
not be  invoked  and  the  policy  is  void.  Thus,  where  a  policy  on  mer- 
chandise was  described  as  being  in  section  lettered  "C,"  Patterson 
stores,  South  Front,  below  Pine  street,  Philadelphia,  when  in  fact  the 
goods  were  in  section  "A,"  both  at  the  time  of  insurance  and  of  the 

so.  It  was  held  by  Lord  TEifTBEDEnj,  not  to  be  such  a  misdescription  as  would 
vacate  the  policy,  as  the  building,  had  it  been  rather  more  correctly  described, 
would  have  paid  the  same  rate  of  insurance.  In  Benedict  v.  Ocean  Ins.  Co.,  31 
N.  Y.  389,  the  building  in  which  the  goods  were  was  described  as  a  five-stoi-y 
brick  building.  In  fact,  the  building  was  five  stories  and  a  cellar  or  basement  in 
addition,  in  which  was  kept  a  pai-t  of  the  goods  destroyed.  The  court  held  that 
there  was  no  such  misdescription  or  concealment  as  avoided  the  policy.  In  Ger- 
hauser  v.  N.  British  Ins.  Co.,  7  Nev.  174,  the  building  was  described  as  a  Im/ik 
building.  In  fact,  one  of  the  walls  had  previously  settled,  and  had  been  replaced 
with  wood,  but  this  was  held  not  to  amount  to  a  misdescription. 

'  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52. 

'Loomis  V.  Jackson,  19  John.  (N.  Y.)  449. 

'Heath  v.  Franklin  Ins.  Co.,  1  Cush.  (Mass.)  257. 
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loss,  it  was  held  that  the  policy  was  void,  and  there  was  no  risk  to 
which  it  could  attach.' 

In  the  last  case  cited,  Folger,  J.,  in  a  very  able  opinion,  reviewed 
the  principles,  as  well  as  the  authorities,  relating  to  the  question,  and 
his  review  of  the  subject  is  so  able  and  thorough  that  I  incorporate  it 
as  a  part  of  the  text.     He  says  :  "  The  claim  of  the  plaintiff,  that  the 
contract  of  insurance  was  erroneous  through  mistake,  and  should  have 
been  reformed,  is  not  tenable.     The  mistake  which  will  warrant  a 
court  of  equity  to  reform  a  contract  in  writing  must  be  one  made  by 
both  parties  to  the  agreement,  so  that  the  intentions  of  neither  are 
expressed  in  it ;  or  it  must  be  the  mistake  of  one  party,  by  which  his 
intentions  have  failed  of  correct  expression,  and  there  must  be  fraud 
in  the  other  party  in  taking  advantage  of  that  mistake  and  obtaining 
a  contract  with  the  knowledge  that  the  one  dealing  with  him  is  in 
error  in  regard  to  what  are  its  terms.     The  findings  show  that  the 
defendant  made  just  the  contract  which  it,  from  the  first,  intended  to 
make,  and  just  the  one  which  it  understood  the  plaintiff 's  assignor 
meant  to  make.    Whatever  may  have  been  the  intention  of  the  insured 
or  his  agent,  there  is  nothing  in  the  findings,  nor  in  the  evidence,  which 
shows  or  has  a  tendency  to  show  that  defendant  or  its  agent  purposed 
anything  else  than  to  insure  property  in  section  C  of  the  Patterson 
stores.     Such  being  the  case,  it  is  not  in  the  power  of  the  court  to 
reform  the  instrument,  for  thereby  violence  will  be  done  to  the  inten- 
tions of  the  defendant.     Nor  is  there  fraud  in  the  defendant  or  its 
agent.     Nor  is  there  evidence  which  would  warrant  such  finding.  The 
case  cited  by  the  plaintiff '  is  not  analogous  to  this.     That  was  the 
case  of  a  mistake  iu  the  attempt  by  the  vendor  to  perform,  by  the 
execution  of  a  conveyance,  a  pre-existing  contract  for  the  sale  of  land. 
The  assignee  of  the  vendee,  knowing  that  the  conveyance  did  not 
contain  an  exception  stipulated  for  in  the  contract,  and  that  the  ven- 
dor was  in  an  error  in  omitting  it,  still  accepted  the  deed  and  refused 
to  correct  the  mistake,  intending  to  reap  the  profit  of  it.     The  con- 
veyance was  there  reformed,  on  the  ground  of  the  fraud  of  the  assignee 
of  the  contract,  and  on  the  ground  that  it  was  an  erroneous  perform- 
ance of  a  contract,  as  to  the  terms  of  which  there  was  no  dispute. 
These  two  conditions  cannot  be  predicated  of  the  contract  in  the  case 
in  hand.     Nor  is  this  case  like  unto  Coles  v.  Bowers." 

'Bryee  v.  Lorrillard  Ins.  Co.,  55  N.  Y.  240. 
^Welles  V.  Tates,  44  N.  Y.  525. 
•  10  Paige,  534. 


408  Misrepresentation. 

There  the  chancellor  refused  to  enforce  a  contract  for  the  purchase 
of  land  resting  in  parol,  on  the  ground  that  the  vendee  did  not  under- 
stand and  intend  it  as  the  vendors  did.  The  vendors  were  seeking 
to  enforce  a  contract,  as  they  claimed  it  to  be,  against  one  who  denied 
the  making  of  that  contract,  and  averred  that  he  made  another  and  a 
diflferent  one.  Specific  performance  was  refused,  because  the  doubt 
was  so  great  whether  both  parties  understood  alike  the  agreement  to 
be  implied  from  defendant's  bid.  To  allow  this  contract  of  insurance 
to  be  reformed  and  then  enforced  would  be  to  do  just  what  the  court 
there  refused  to  do  ;  for  here  as  there,  the  defendant  did  not  under- 
stand the  terms  of  it,  as  they  are  claimed  by  the  plaintiff  to  have 
been,  and  to  impose  upon  them  in  those  terms  would  be  to  make  a 
contract  for  them  which  they  did  not  intend  to  enter  into.  The 
policy  of  insurance  is,  then,  to  be  taken  as  the  contract  of  the  parties. 
It  was,  then,  a  contract  to  insure  property  '  contained  in  letter  C, 
Patterson  stores.  South  Front,  below  Pine  street,  Philadelphia.'  And 
that  description  of  the  place  of  deposit  of  the  property,  written  into 
the  policy  iu  accordance  with  the  application  of  the  insured,  was  a 
warranty  by  him  of  its  particular  location,  and  the  truth  of  that  war- 
ranty became  a  condition  precedent  to  any  liability  to  him  from  the 
defendant.  And  it  was  a  warranty  and  a  condition  precedent,  not  to 
be  avoided  by  the  fact  that  the  truth  of  the  description  was  not  essen- 
tial to  the  risk,  nor  an  inducement  to  the  defendant  to  enter  into  the 
contract.  This  rule  is  so  well  established  in  the  law  of  insurance,  as 
that  it  must  be  adhered  to,  though  it  may  work  hardship  in  a  par- 
ticular case.  Nor  does  it  depend  upon  its  feeedom  from  a  suscepti- 
bility to  a  double  interpretation,  that  a  description  is  a  warranty. 
Whatever  is  expressed,  whether  with  perspicuity  or  obscurity,  that  is 
what  is  warranted.  Other  rules  then  come  in  to  assist  in  the  discovery 
of  what  the  language  means.  If  there  be  latent  ambiguity,  that  may 
be  removed  by  testimony.  And  here  there  is  latent  ambiguity.  The 
language  used  is  the  language  of  the  parties.  It  does  assert,  and 
therefore  warrant,  that  the  property  is  '  contained  in  letter  C,  Pat- 
terson stores,'  etc.  The  phrase  'letter  C,'  taken  by  itself,  has  a 
meaning.  But,  by  reason  of  collateral  matter  and  extrinsic  circum- 
stances, an  ambiguity  arises.  It  had  an  especial  or  technical  mean- 
ing to  those  eugaged  in  the  business  of  putting  property  on  storage  in 
the  Pennsylvania  warehouse,  and  to  those  who  solicited  and  who  wrote 
insurance  upon  it.  When  the  testimony  gives  that  meaning,  it  indi- 
cates but  one  thing — that  part  of  the  Patterson  stores,  which  is  desig- 
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nated  to  owners  of  property,  and  to  insurers  of  it,  as  the  section  or 
division  C  thereof. 

It  is  impossible  to  say,  in  the  light  of  all  the  circumstances  disclosed 
by  the  pleadings  and  the  testimony,  that  letter  C.  of  the  Patterson 
stores  is  not  section  C.  thereof,  and  that  a  deicription  of  property,  as 
that   '  contained  in  letter  C,  Patteison  stores,'  does  not  mean  property 
deposited  in  that  division  of  that  warehouse  known  and  designated  as 
letter  C.     It  is  impossible  to  say  that  it  does  mean  property  mentioned 
in  a  book  C.  of  the  proprietors  of  that  building  as  plaintiff  contends. 
The  doctrine  maintained  in  The  Western  Insurance  Co.  v.  Cropper,' 
and  Franklin  Fire  Insurance  Co.  v.  Updegraff,^  will  not  aid  the  plain- 
tiff.   Those  cases  hold  that  if  the  clauses  of  a  policy  be  obscure,  it  is  the 
fault  of  the  insurer,  for  he  it  is  who  has  penned  the  language ;  so  that 
if  it  be  capable  of  two  interpretations,  that  must  be  adopted  which  is 
most  favorable  to  the  insured.     There  is  not  room  here  for  but  one 
interpretation.     '  Letter  C,  Patterson  stores,'  has  but  one  meaning. 
The  latent  ambiguity  prevents  that  being  seen  on  the  bare  reading  of 
the  phrase.     When  that  ambiguity  is  done  away  with  by  the  testi- 
mony, there  is  no  difficulty  in  interpreting  the  words  and  reaching 
their  sense.     The  plaintiff  invokes  the  aid  of  the  maxim,  '/also  demon- 
stratio  non  nocet.'     It  may  be  conceded  that  there  is  a  false  description 
of  the  location  of  the  property.     But  that  is  not  enough  to  bring  into 
operation  the  rule  embodied  in  that  maxim.     There  must  be  in  the 
description  so  much  that  is  true,  as  that,  casting  out  that  which  is 
false,  there  is  still  enough  left  to  clearly  point  out  the  place  in  which 
is  the  property.     Indeed,  an  authoritative  definition  states  and  quali- 
fies the  rule  more  narrowly  than  this,  viz. :  '  As  soon  as  there  is  an 
adequate  and  sufficient  definition,  with  convenient  certainty  of  what 
is  intended  to  pass  by  the  particular  instrument,  a  subsequent  erroneous 
addition  will  not  vitiate  it.'     (Broom's  Leg.  Max.  464,  605.)    But  it 
needs  not  so  to  restrict  in  the  case  in  hand.     The  phrase,  '  letter  C 
as  meaning  the  place  of  storage  of  this  property,  is  a  false  showing. 
If  that  phrase  is  rejected,  then  the  whole  description  is  contained  in 
the  words,  '  Patterson  stores.  South  Front,   below  Pine  street,  Phila- 
delphia.'    These  words  do,  as  far  as  they  go  in  meaning,  tell  the 
truth  as  to  the  situation  of  the  property.     They  do  not,  though,  tell 
the  whole  truth,  nor  the  whole  essential  truth.     The  word  '  Philadel- 
phia,' alone,  would  tell  the  truth,  but  not  the   whole  of  it.     To  be 

'22Penn.  St.  351. 
'43  id.  351. 
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made  certain  as  to  the  exact  place  of  deposit  of  the  property,  for  the 
purposes  of  this  contract,  it  needed  not  only  to  know  what  city  it  was, 
and  on  what  street  therein,  bat  in  what  building  on  that  street.  And 
if  that  building  was  so  constructed  as  to  be  of  many  divisions,  practi- 
cally separate,  each  from  the  other  for  safety  from  fire,  and  treated  as 
distinct  in  making  contracts  of  insurance,  certainty  of  description 
needed  some  expression  of  what  division  it  was  in.  This  was  the 
office  of  the  phrase,  '  letter  C  If  that  phrase  be  rejected,  and  no 
other  truthful  phrase  be  inserted,  the  description  fails  to  show  just 
where  in  the  Patterson  stores  the  property  was  placed.  That  phrase, 
though  false,  might  harm,  for  it  pointed  the  description  to  the  wrong 
place,  and  some  equivalent  for  it  was  needed  to  complete  a  truthful 
description. 

The  evidence  taken  against  the  objection  of  the  plaintiff  was  com- 
petent. It  was  to  show  that  this  part  of  the  description,  though 
wrong,  was  harmful,  and  therefore  not  to  be  rejected.  It  was  to  show 
that  though  there  was  a  warehouse  known  as  the  Patterson  stores,  it 
was  one  made  up  of  several  divisions,  as  distinct,  for  the  purposes  of 
storage  of  property  and  of  the  insurance  of  it  against  fire,  as  the 
dwelling-houses  in  a  block ;  and  that  to  know  the  place  of  the  prop- 
erty, needed  the  naming  of  the  section  of  the  building  in  which  it 
was,  as  much  as  if  the  risk  had  been  on  household  goods.  Their  situa- 
tion would  not  have  been  pointed  out  short  of  the  expression  in  the 
description  of  the  number  of  the  house  in  the  block.  We  are  of  the 
opinion  that  the  defendant  established  a  strictly  legal  defense  to  the 
action  of  the  plaintiff.  As  we  sit  here  to  declare  the  law,  and  not  to 
propound  a  code  of  morals,  we  must  sustain  it." 

lonides  t.  Pacific  F.  &  M.  Ins.  Co. 

Sec.  208.  In  a  late  Engish  case  "  the  plaintiff's  clerk  applied  for 
insurance  on  a  lot  of  hides,  on  board  the  Socrates.  There  were  two 
ships  named  in  the  register,  one  named  Socrate  and  the  other  Socrates. 
The  defendants'  manager  directed  the  clerk's  attention  to  this  fact, 
and  asked  him  if  it  was  the  Socrates.  The  clerk  replied  that  he 
thought  it  was,  and  the  policy  was  so  made.  The  hides  were  in  fact, 
shipped  upon  the  Soorate,  and  were  lost.  In  an  action  to  recover  for 
the  loss,  the  court  held  that  the  misdescription  was  entire  and  fatal 
to  a  recovery. 

'^  lonides  v.  Pacific  F.  &  M.  Ins.  Co.,  L.  R.  6  Q.  B.  674. 
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American  Central  Ins.  Oo.  v.  McLanathan, 

Sec.  209.  In  a  late  case  in  Kansas,'  it  was  held  that,  where  the  mis- 
description is  not  entire,  and  there  is  enough  left  after  rejecting  the. 
false  description  to  fix  the  situs  of  the  property,  the  policy  can  be 
enforced  without  being  reformed.  Thus,  in  that  case,  the  policy 
covered  a  '  two  story  frame  dwelling,  occupied  by  him,  situate  on  south- 
west corner  of  Second  and  Vine  streets,  Leavenworth,  Kansas,'  and 
'  on  frame  barn  in  rear  of  same.'  The  premises  were,  in  fact,  situate 
upon  the  south-west  corner  of  Elm  and  Second  streets,  as  the  agent 
who  wrote  the  policy  knew.  The  court  held  that  this  was  not  a  case 
of  entire  misdescription,  because  the  insured  did  not  occupy  the 
buildings  on  the  south-west  corner  of  Vine  and  Second  streets,  either 
at  the  time  of  the  insurance  or  of  the  loss,  and  from  these  extrinsic 
facts  the  true  sitzis  of  the  property  could  be  ascertained. 

Policy  can  only  attach  according  to  it  terms. 

Sec.  210.  When  the  policy  covers  property,  described  as  being  in 
a  certain  place,  the  risk  only  exists  while  the  property  is  in  such 
place,  and  does  not  cover  the  same  property  in  another  place.  The 
policy  can  only  be  held  to  cover  the  property  while  kept  in  the  place 
described,  unless  otherwise  provided  in  the  policy.' 

The  policy  can  only  attach  according  to  its  terms,  and  if  the  insur- 
ance is  desired  to  cover  it  in  diflferent  locations,  it  must  so  appear  in 
the  policy  itself,  and  when  it  so  appears,  the  risk  continues  wherever 
the  property  may  be  within  the  limits  imposed.     Thus  in  one  case  ° 

'American  Central  Ins.  Co.  v.  McLanathan,  11  Kan.  533. 

'In  Annapolis  R.  R.  Co.  v.  Baltimore  F.  Ins.  Co.,  32  Md.  37,  a  policy  taken 
out  by  the  plaintiff  described  a  portion  of  the  property  insured  as  follows  :  "  1^2,250 
on  two  Mui-phy  &  Allison  passenger  cars,  say  !gl,125  on  each,  one  of  them  being 
used  as  a  baggage  and  passenge]-  car,  eontaiiied  in  the  car-house  marked  No.  1 ; 
and  $3,000  on  locomotive  engine  J.  H.  Nicholson,  contained  in  the  engine-house 
marked  No.  2."  After  the  insurance  one  of  the  Murphy  &  Allison  cars  was 
entirely  destroyed,  and  the  engine  greatly  damaged  by  fire,  while  on  the  line  of 
the  railroad  making  a  regular  trip.  Upon  an  action  brought  by  the  railroad 
company  against  the  insurance  company  for  the  injui-y  thus  done  to  the  car  and 
engine,  it  was  held,  that  the  woi-ds  "  contained  in '  were  not  intended  merely  to 
describe  the  car  and  engine  covered  by  the  policy,  but  were  designed  to  limit 
the  lisk  of  the  insurance  company  to  the  time  during  which  the  car  and  engine 
were  actually  in  the  car  and  engine-houses,  and  that,  having  been  injui-ed  when 
out  of  the  car  and  engine-houses,  no  recovery  could  be  had  on  the  policy.  In 
North  American  Fire  iTisurance  Company  v.  Throop,  p.  146,  22  Mich.,  it  was  held, 
that  a  policy  of  insurance  on  "the  stock,  lumber  and  goods  manufactured  and  in 
process  of  manufacture  in  said  building,"  will  not  cover  property  in  the  yard 
adioinining  the  building ;  also,  when  the  insurer  writes  out  the  application  from 
the  oral  statement  of  the  applicant,  the  latter,  in  a  controversy  arising  thereon, 
may  introduce  parol  evidence  to  show  that  he  stated  the  facts  ti-uly,  and  that  the 
conduct  of  the  insurer  was  such  as  led  him  to  believe  that  such  as  were  omitted 
were  immatarial. 

'  The  Farmer',  etc..  Trust  Co.  v.  The  Harmony,  etc.,  Ins.  Co.,  51  Barb.  (N.  Y.)  84. 
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the  plaititiflfs,  as  trustees  of  a  railroad  company,  effected  a  policy  of 
insurance  with  the  defendants  "  on  any  property  belonging  to  the  said 
trust  company,  as  trustees  and  lessees  as  aforesaid,  and  on  any  prop- 
erty for  which  they  may  be  liable,  it  matters  not  of  what  the  property 
may  consist,  nor  where  it  may  be,  provided  the  property  is  on  premises 
owned  or  occupied  by  the  said  trustees,  and  situated  on  their  railroad 
premises  in  the  city  of  Racine,  Wisconsin."  It  was  held,  that  a 
dredge-boat  belonging  to  the  plaintiffs,  in  their  employ  in  the  city  of 
Racine,  and  attached  to  their  wharf  where  the  road  terminated,  was 
thereby  in  the  plaintiffs'  possession  and  annexed  to  the  railroad 
premises,  and  therefore  covered  by  the  policy. 

Where  a  stock  of  goods  of  a  certain  class,  as  dry  goods,  are  insured, 
the  policy  will  not  cover  goods  afterwards  bought  by  the  insured  and 
not  embjmced  in  that  class ;  neither  will  an  insurance  upon  household 
furniture,  linen,  wearing  apparel,  etc.,  cover  furniture  linen,  or  wear- 
ing apparel  subsequently  bought  and  kept  for  sale.' 

General  rule. 

Sec.  211.  It  is  a  first  principle  of  the  law  of  insurance,  that  when  a 
thing  is  warranted  to  be  of  a  particular  nature  or  description,  it  must 
be  exactly  such  as  it  is  represented  to  be,  otherwise  the  policy  is  void ; 
therefore  where  a  mill  was  insured  as  being  of  one  class,  and  turned 
out  to  have  been  of  another  at  the  time  it  was  insured,  it  was  held 
that  an  action  on  a  policy  could  not  be  sustained,  as,  whether  the  mis- 
representation was  in  a  material  point  or  not,  or  whether  the  risk  was 
equally  great  in  the  one  class  as  in  the  other,  was  wholly  immaterial ; 
tho  only  question  being,  whether  the  building  was  de  facto  that  which 
was  insured.  But  even  in  a  case  of  warranty,  it  is  a  good  answer  that 
the  mistake  or  misrepresentation  is  attributable  solely  to  the  insurers 
themselves  or  their  agent ;"  but  it  is  held  otherwise  in  New  York, 
if  the  policy  makes  the  agent  the  agent  of  the  insured.  Thus, 
in  Alexander  v.  Germania  Ins.  Co.,'  the  owner  of  an  unoccupied 
dwelling-house,  at  the   solicitation  of  defendant's   agent,   took  out 

'In  Watchorn  v.  Langford,  3  Camp.  422,  the  plaintiff,  a  coach-plater  and  cow- 
keeper,  insured  his  stock  in  trade,  hotisehold  furniture,  linen,  wearing  apparel 
and  plate.  Subsequently,  he  purchased  a  large  stock  of  linen  drapery  goods  on 
speculation.  A  fire  occurring,  he  claimed  to  recover  therefor.  Lord  Ellbn- 
BOROUGH  said :  "  I  am  clearly  of  opinion  that  the  word  linen  in  the  policy  does 
not  include  articles  of  this  description.  Here  we  may  apply  'noscitur  a  sodis.' 
The  preceding  words  are  '  household  furniture,'  and  the  succeeding,  '  wearing 
apparel.'    The  linen  must  be  household  linen  or  apparel." 

''  Newcastle  F.  Ins.  Co.  v.  Mac.Marran,  3  Dow.  255 ;  Benedict  v.  Ocean  Ins.  Co., 
1  Daly  (N.  Y.  C.  P.)  9  ;  aff'd,  31  N.  Y.  389. 

=  5  T.  &  C.  208  i  2  Hun,  655. 
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a  policy  of  insurance  thereon  in  defendant's  company.  The  appli- 
cation was  filled  out  by  the  agent,  who  knew  all  the  circumstances, 
including  the  fact  that  the  house  was  unoccupied.  One  of  the 
questions  in  the  application  was,  "  For  what  is  the  building  used?" 
to  which  the  answer  was,  "Dwelling."  The  application  also  pro- 
vided that  the  statements  should  be  warranties,  and  further,  ''that 
any  person  other  than  the  assured,  who  may  have  procured  this  insurance 
to  be  taken,  shall  be  deemed  to  be  the  agent  of  the  assured,  arid  not  of  the 
company,  under  any  circumstances  whatever."  The  building  having 
been  burned,  the  defendant  alleged  breach  of  warranty,  in  that  it  was 
unoccupied  when  insured.  It  was  held,  reversing  the  judgment  below, 
that  the  statement  that  the  building  was  occupied  as  a  dwelling 
was  a  warranty,  and  the  breach  thereof  avoided  the  policy;  that 
the  agent's  knowledge  did  not  bind  the  company;  that  the  pro- 
vision making  the  person  procuring  the  insurance  the  agent  of  the 
assured,  was  operative,  and  estopped  the  plaintiff  from  claiming  that 
the  company  was  bound  by  the  knowledge  of  the  agent.' 

In  a  New  York  case,"  the  application  described  the  building  upon 
which  insurance  was  sought,  as  a  stone  dwelling,  and  omitted  to  state 
that  there  was  a  frame  addition  thereto,  used  as  a  kitchen,  and  the 
court  held  that  this  was  such  a  misdescription  as  invalidated  the 
policy ;  but  in  a  recent  case  in  Massachusetts,^  the  policy  described 
the  property  insured  as  "contained  in  three-story  granite  building." 
The  front  of  the  building  was  granite,  one  end  and  the  rear  of  brick, 
the  other  end  granite  up  one  story,  and  brick  above  that,  and  the  roof 
of  slate.  The  plaintiff's  store  ran  through  the  three-story  block,  and 
then  through  a  one-story  building,  having  a  sky-light  in  its  tinned  roof, 
and  then  into  a  three-story  brick  building  ;  the  sides  of  the  entire  store 
were  flush,  and  were  the  whole  way  from  front  to  rear,  one  side  and 
the  rear  of  brick,  the  other  side,  for  most  of  the  way  and  perhaps  all, 
of  lathing  and  plaster,  and  the  front  of  granite.  The  referee  having 
found,  as  a  matter  of  fact,  that  such  a  building  might  ordinarily  and 
legally  be  described  in  an  insurance  policy  as  a  granite  building,  the  court 
held  that  there  was  no  misdescription."     These  cases  demonstrate  that, 

'See  also,  Rohrhack  v.  Germania  Ins.  Co.,  62  N.  Y.  But,  where  the  insurer 
requires  the  application  to  be  filled  out  by  its  agent,  the  company  is  bound  by  hia 
eiTors  or  fraud.     Sprague  v.  HollmhA  Pat.  Ins.  Co.,  post. 

'  Chase  v.  Hamilton,  20  N.  Y.  52. 

'Medina  v.  Builders',  etc.,  Ins.  Co.,  120  Mass.  225. 

*  See  also  Cox  v.  JEtTva  Ins.  Co.,  29  Ind.  583,  where,  in  answer  to  a  question  : 
"  Are  the  outside  walls  wood  or  bi-ick  ?  "  the  assured  replied  "  bi'ick,"  when  in 
fact  they  were  part  wood.  It  was  held  that  this  fact  of  itself  did  not  avoid  the 
policy. 
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in  all  cases  where  a  misdescription  is  alleged,  the  question  is,  whether 
the  description  is  such  as  is  ordinarily  or  usually  applied  to  the  class 
of  property  insured,  and  whether  the  insurer  knew,  or  had  reason  to 
know,  that  the  description  was  not  to  be  taken  literally.  In  the  New 
York  case,  the  court  went  to  an  unwarranted  length  in  invalidating 
the  policy,  because  it  appeared  that  the  defendant's  agent  kvsw  that 
there  was  a  wooden  addition  to  the  building,  and,  under  the  rule  as 
now  held,  that,  of  itself,  would  have  estopped  the  defendants  from 
setting  up  the  misdescription  in  defense.'  But  where  the  description 
is  radically  erroneous,  the  policy  is  void.  As,  where  the  goods  covered 
by  the  policy  were  described  as  being  "  contained  in  a  two-story 
frame  house  filled  in  with  brick"  and  in  point  of  fact,  the  house  was 
not  filled  in  with  brick,  the  policy  was  held  void.'' 

Oral  misrepresentations.    Distinction  when  they  apply  to  future,  rather  than  present  facts. 

Sec.  212.  A  statement  of  an  opinion,  by  the  insurer,  as  to  the  future 
use  or  condition  of  the  property,  cannot  be  construed  as  a  warranty 
that  such  use  of  condition  shall  exist.  It  is  to  be  treated  as  a  mere 
representation  that  does  not  avoid  the  policy,  unless  fraudulently 
made.  Thus,  where  the  insurer  stated  orally  that  a  dwelling-house, 
then  vacant,  would  be  occupied,  that  he  had  a  man  in  view  who  was 

^  Bmery  v.  Piscataqua  Ins.  Co.,  52  Me.  322.  In  Columbia  Ins.  Co.  v.  Cooper,  50 
Penn.  St.  331,  where  an  applicant  for  insurance  on  machinery  in  a  mill,  when 
inquired  of  as  to  incumbrances  upon  the  property,  answered  that  there  were 
none,  adding,  however,  that  there  were  judgments  on  the  laud,  but  he  did  not  think 
them  liens  on  the  property  insured,  in  which  opinion  the  agent  concurred,  and  trans- 
mitted the  application  to  the  company  with  the  answer  that  there  were  no  incum- 
brances, it  was  held  that  such  mistaken  answer  was  not  a  covenant ;  that  the  assured 
might  prove  the  circumstances  under  which  the  answer  was  sent  by  the  testimony 
of  the  agent ;  and  that  the  assured  was  not  responsible  for  the  mistake  of  the  agent, 
notwithstanding  a  stipulation  in  the  policy  that  if  any  agent  should  assume  to 
violate  its  conditions,  such  violation  should  be  construed  to  be  the  act  of  the 
assured,  and  i-ender  the  policy  void.  It  was  also  held  that  the  fact  that  a  small 
portion  of  the  property  insured  belonged  to  a  tenant  of  the  assured,  upon  which 
the  latter  had  a  lien  as  landlord ;  that  he  was  not  guilty  of  fraud  in  not  disclosing 
such  tenant's  interest  when  making  his  application  for  insurance.  Where  a  party 
applies  to  the  agent  of  a  company  for  insurance,  and  at  the  .mine  time  mentions 
that  he  already  has  other  insurance  on  the  «ome  property,  and  the  agent  neglects  to 
enter  the  fact  in  writing  on  the  policy,  the  assured  will  not  sutler  by  reason  of  such 
neglect.  Id.;  N.  E.  Fire,  etc.,  Co.  v.  Schettler,  38  111.  166.  If  a  local  agent  of  an 
insurance  company,  who  took  an  application  for  insurance,  was  informed  by  the 
assured  of  the  true  condition  of  the  ovmer.ihip  of  the  property,  and  failed  correctly 
to  take  down  the  facts  stated,  and  the  policy  was  received  by  the  assured  in  igno- 
rance of  any  misstatement  or  omission,  and  if  the  agent  had  the  power  to  pass  upon, 
and  did  pass  upon,  the  risk,  and  issue  the  policy  without  forwarding  the  applica- 
tion or  stSmiitting  the  matter  to  the  company,  the  company  cannot  defeat  a  recovery, 
on  the  ground  that  the  agent  did  not  correctly  state  in  the  policy  the  facts  conceridng 
the  title  or  interest  of  the  assured.  Ayres  v.  Home  Ins.  Co.,  21  Iowa,  185.  The 
rule  is,  that  where  the  agent  knows  the  facts,  and  that  there  is  no  intention,  on  the 
part  of  the  insured  to  deceive  or  defraud  the  insurer,  the  misstatement  of  facts  by 
the  agent  will  not  avoid  the  policy. 

"Fowler  v.  ^tna  Ins.  Co.,  6  Cow.  (N.  Y.)  673. 
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going  to  occupy  it,  upon  the  faith  of  which  the  policy  was  renewed, 
it  was  held  that  this,  if  it  could  have  any  effect  upon  the  contract, 
being  oral,  could  not  be  construed  as  a  promissory  warranty  that  the 
house  should  be  occupied,  but  only  as  an  expression  of  an  opinion  that 
it  would  be.' 

Oral  statements  or  representations  made  by  the  assured,  unless 
embodied  in  the  policy  itself  in  reference  to  the  future  use  or  condi- 
tion of  the  property,  cannot  be  shown  to  alter  or  vary  it,  or  to  control 
its  application  or  effect,'  unless  they  are  shown  to  have  been  fraudu- 
lent and  made  to  mislead  the  defendant  and  induce  the  taking  of  the 
risk,  or  to  take  it  at  a  lower  premium  than  they  otherwise  would  have 
done.' 

But  an  oral  misrepresentation  as  to  a  present  fact,  as  to  the  title,  situ- 
ation, use  or  condition  of  the  property  material  to  the  risk,  may  be  shown 
to  avoid  the  contract.  Not  to  alter  or  vary  it,  but  to  show  that,  by 
reason  of  the  fraud,  it  never  had  any  vitality  as  an  operative  con- 
tract.' '•  If,"  says  Gray,  J.,'  "  representations,  whether  oral  or  writ- 
ten, concerning  faets  existing  when  the  policy  is  signed,  are  false,  it  never 
has  any  existence  as  a  contract,  unless  it  contains  in  itself,  terms  which 
expressly,  or  by  necessary  implication  waive  or  supersede  the  previous  repre- 
sentation. If  the  representations  are  positive,  and  not  of  mere  opinion  or 
belief,  it  matters  not  whether  they  are  made  at  or  before  the  time  of  the  exe- 
cution of  the  policy,  nor  whether  they  are  expressed  in  the  present  or  future 
tense,  if  they  relate  to  what  the  state  of  facts  is,  or  will  be,  when  the  policy 
is  executed  and  the  risk  of  the  underwriter  begins.  If  the  facts  are  there 
materially  different  from  the  representations,  the  whole  foundation  of 
the  contract  fails,  the  risk  does  not  attach,  the  policy  never  becomes  a  con- 
tract between  the  parties.     Representations  of  facts  existing  at  the  time 

'  Kimball  v.  JEtna  Ins.  Co.,  9  Alien  (Mass.)  540  ;  Herrickv.  Union,  etc.,  Ins.  Co.,  48 
Me.  558  ;  Carter  v.  Boehem,  3  Buit.  1911 ;  Pawson  v.  Wation,  Cowp.  785  ;  Whit- 
ney V.  Haven,  13  Mass.  172 ;  Bryant  v.  Ocean  Ins.  Co.,  22  Pick.  (Mass.)  200 ;  Bice 
V.  N.  E.  Ins.  Co.,  4  id.  442  ;  Higginson  v.  Dall,  13  Mass.  99. 

'  Weston  V.  Faobs,  1  Taunt.  115  ;  Edwards  v.  Footeur,  1  Camp.  530 ;  Alston  v. 
Mechanics'  Ins.  Co.,  4  Hill  (N.  Y.)  329,  reversing  the  juilgrnent  given  in  the  same 
case  in  1  Hill  (N.  Y.)  510,  where  a  conti-ary  doctrine  was  held.  Allegre  v.  Mary- 
land Ins.  Co.,  2  G.  &  J.  (Md.)  136  ;  Undelock  v.  Chenango  Ins.  Co.,  2  N.  Y.  221 ; 
Flinn  v.  Headlam,  9  B.  &  C.  693 ;  Flinn  v.  Tobin,  M.  &  M.  367. 

'Shaw,  C.J.,  in  Bryant  v.  Ocean  Ins.  Co.,  ante;  Kimball  v.  ^tn/x  Ins.  Co.,  9 
Allen  XMass.)  551. 

*  Alsop  v.  Coit,  12  Mass.  40 ;  Dennistoun  v.  lAllie.  3  Bligh,  202 ;  Vanderheuvel 
V.  Church,  2  John.  Cas.  173,  n ;  Van  Thmgeln  v.  Dubois,  2  Camp.  151 ;  Feise  v. 
Parkinson,  4  Taunt.  640  ;  Bowden  v.  Vaughn,  10  East,  415  ;  Pawson  v.  Watson, 
Cowp.  786. 

'■Kimhall  v.  JEtna  Ins.  Co.,  9  Allen  (Mass.)  542. 


416  Misrepresentation. 

of  the  execution  of  the  policy  need  not  be  inserted  in  it,  for  they  are 
not  necessary  parts  of  it,  but,  as  is  sometimes  said,  collateral  to  it.  They 
are  its  foundation  ;  and  if  the  foundation,  does  not  exist,  the  superstructure 
does  not  arise.  Falsehood  in  such  representations,  is  not  shown  to  vary 
or  add  to  the  contract  or  to  terminate  a  contract  which  has  once  been 
made  ;  hut  to  show  that  no  contract  has  ever  existed. 

But  a  representation  as  to  some  fact  which  does  not  exist  when  the 
policy  is  macle,  but  which  is  to  exist  thereafter,  is  a  part  of  the  contract 
itself,  and  if  the  insurer  relies  upon,  and  intends  to  secure  its  enforce- 
ment, he  must  incorporate  it  in  the  policy  as  a  part  of  the  contract,  or  be 
able  to  show  that  it  was  fraudulently  made,  with  the  view  and  purpose  of 
inducing  an  acceptance  of  the  risk,  or  its  taking,  at  a  lower  rate  of  premium. 
It  cannot  be  shown  as  a  part  of  the  contract,  nor  as  a  defense  thereto, 
except  it  is  tainted  with  the  vice  of  fraud,  and  relates  to  a  matter  material 
to  the  risk.^  The  mere  fact  that  the  condition  of  things  to  which  the 
representation  relates,  does  not  transpire,  does  not  operate  as  proof 
that  it  was  fraudulently  made ;  fraud  in  fact,  must  be  established. 
The  insurer  takes  the  burden  of  showing  that  it  was  not  honestly 
made,  in  good  faith,  or  with  an  expectation  that  it  would  transpire. 
Human  expectations,  seemingly  well  founded,  fail,  and  because  they 
do  so  the  person  indulging  them,  cannot,  therefrom,  be  charged  with 
dishonesty.' 

Rule  in  Fawson  T.  Watson. 

Sec.  213.  In  an  English  case '  it  was  represented  to  one  of  the 
underwriters  that  the  vessel  sought  to  be  insured —  the  Julius  Caesar — 
"  mounts  12  guns  and  20  men,"  but  to  the  defendant  it  was  only 
generally  represented  as  "  a  ship  of  force."  There  were  neither  guns 
or  men  on  board  at  the  time  of  the  insurance,  and  at  the  time  of  her 
capture  she  had  less  than  twelve  carriage  guns,  and  less  than  twenty 
able  men,  but  so  many  swivels  and  boys  as  to  be  stronger  than  if  she  had 
that  number.  The  question  was,  whether  the  instructions  shown  to 
the  first  underwriter,  were  to  be  considered  as  warranties,  the  same 
as  though  inserted  in  the  policy,  or  as  representations  that  would  only 
avoid  the  policy  if  fraudulent.  Lord  Mansfield  instructed  the  jury 
that  "it  was  a  collateral  representation,  and  if  the  party  had  con- 
sidered it  as  a  warranty,  they  should  have  had  it  inserted  in  the  policy, 


"  Lord  Mansfibld,  in  CaHer  v.  Boehem,  ante  ;  Gray,  J.,  in  Kimball  v.  .^na  Ins. 
Co.,  9  Allen  (Mass.)  543 ;  Lord  Mansfield,  in  Pawson  v.  Watson,  2  Cowp.  785. 
'  KiTniall  v.  ^tna  Ins.  Co.,  ante. 
'  Pawson  V.  Watson,  Cowp.  785. 
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also,  that  if  the  ■  instructions  were  to  be  considered  in  the  light  of 
I'raudiilent  misrepresentation,  they  must  be  both  ■material  and  frauduleyit." 
A  verdict  having  been  rendered  for  the  plaintiff,  upon  a  rule  to  show 
cause,  the  verdict  was  upheld.  Lord  Mansfield,  in  a  masterly- 
opinion,  reviewed  the  questions  involved  in  all  their  aspects,  and,  as 
his  opinion  is  a  leading  case  upon  these  questions,  and  may  often  be 
useful,  I  give  the  main  portion  of  it  here.  lie  said :  "  There  is  no 
distinction  better  known  to  those  who  are  at  all  conversant  in  the  law 
of  insurance,  than  that  which  exists  between  a  warranty  or  condition 
which  makes  part  of  a  written  policy,  and  a  represerUaiion  of  the  state 
of  the  case.  Where  it  is  a  part  of  the  written  policy,  it  must  be  per- 
formed :  as,  if  there  be  a  warranty  of  convoy,  there  must  be  a  convoy. 
Nothing  tantamount  will  do  or  answer  the  purpose.  It  must  be 
strictly  performed,  as  being  part  of  the  agreement ;  for  there  it  might 
be  said,  the  party  would  not  have  insured  without  convoy.  But  as, 
by  the  law  of  merchants,  all  dealings  must  be  fair  and  honest,  fraud 
infects  and  vitiates  every  mercantile  contract.  Therefore,  if  there  is 
fraud  in  a  representation,  it  wiU  avoid  the  policj^,  as  a  fraud,  but  not 
as  a  part  of  the  agreement.  If,  in  a  life  policy,  a  man  warrants 
another  to  be  in  good  health,  when  he  knows  at  the  same  time  he  is 
ill  of  a  fever,  that  will  not  avoid  the  policy ;  because  by  the  warranty 
he  takes  the  risk  upon  himself.  But  if  there  is  no  warranty,  and  he 
says,  'the  man  is  in  good  health,'  when  in  fact  he  knows  him  to  be  ill, 
it  is  false.  So  it  is,  if  he  does  not  know  whether  he  is  well  or  ill ;  for 
it  is  equally  false  to  undertake  to  say  that  which  he  knows  nothing  at 
all  of,  as  to  say  that  is  true,  which  he  knows  is  not  true.  But  if  he 
only  says,  '  he  believes  the  man  to  be  in  good  health,'  knowing  nothing 
about  it,  nor  having  any  reason  to  believe  the  contrary,  there,  though 
the  person  is  not  in  good  health,  it  will  not  avoid  the  policy,  because 
the  underwriter  then  takes  the  risk  upon  himself.  So  that  there  cannot 
be  a  clearer  distinction,  than  that  which  exists  between  a  warranty 
which  makes  part  of  the  written  policy,  and  a  collateral  representa- 
tion, which,  if  false  in  a  point  of  materiality,  makes  the  policy  void ; 
but  if  not  material,  it  can  hardly  ever  be  fraudulent.  So  far  from  the 
usage  being  to  consider  instructions  as  a  part  of  the  policy,  parol 
instructions  were  never  entered  in  a  book,  nor  written  instructions 
kept,  till  many  years  ago,  upon  the  occasion  of  peveral  actions  brought 
by  the  insured  upon  policies,  where  the  brokers  had  represented 
many  things  they  ought  not  to  have  represented,  in  consequence  of 
which,  the  plaintiffs  were  cast;  I  advised  the  insured  to  bring  an 
27 
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action  against  the  brokers,  which  they  did,  and  recovered  in  several 
instances ;  and  I  have  repeatedly,  at  Guildhall,  cautioned  and  recom- 
mended it  to  the  brokers,  to  enter  all  representations  made  by  them 
in  a  book.  That  advice  has  been  followed  in  London;  but  it  appeared 
lately,  at  the  trial  of  a  cause,  that.,  at  Bristol,  to  this  hour,  they  make 
no  entry  in  their  books,  nor  keep  any  instructions. 

The  question  then  is,  '  whether,  in  this  policy,  the  party  insuring 
has  warranted  that  the  ship  should  positively  and  Uterallp  have  twelve 
carriage  guns  and  twenty  men  ? '  That  is,  '  whether  the  instructions 
given  in  evidence,  are  a  part  of  the  policy  ? '  Now,  I  will  take  it  by 
degrees.  The  two  first  underwriters  before  the  court  are  Watson  and 
Siiell.  Says  Watson,  '  it  is  part  of  my  agreement,  that  the  ship  shall 
sail  with  twelve  guns  and  twenty  men  ;  and  it  is  so  stipulated,  that 
nothing  under  that  number  will  do.  Ten  guns,  with  swivels,  will  not 
do.'  The  answer  to  this  is,  '  read  your  agreement ;  read  your  policy.' 
There  is  no  such  thing  to  be  found  there.  It  is  replied,  yes,  but  in 
fact  there  is,  for  the  instructions  upon  which  the  policy  was  made, 
contain  that  express  stipulation.  The  answer  to  that  is,  that  there 
never  were  any  instructions  shown  to  Watson,  nor  were  any  asked  for 
by  him.  What  color  then  has  he  to  say,  that  those  instructions  are 
any  part  of  his  agreement.  It  is  said,  he  insured  upon  the  credit  of 
the  first  underwriter.  A  representation  to  the  first  underwriter  has 
nothing  to  do  with  that  which  is  the  agreement,  or  the  terms  of  the 
policy.  No  man,  who  underwrites  a  policy,  subscribes,  by  the  act  of 
underwriting,  to  terms  which  he  knows  nothing  of.  But  he  reads  the 
agreement,  and  is  governed  by  that.  Matters  of  intelligence,  such  as 
that  a  ship  is  or  is  not  missing,  are  things  in  which  a  man  is  guided 
by  the  name  of  a  first  underwriter,  who  is  a  good  man,  and  which 
another  will  therefore  give  faith  and  credit  to;  but  not  to  a  collateral 
agreement,  which  he  can  know  nothing  of.  The  absurdity  is  too 
glaring ;  it  cannot  be.  By  extension  of  an  equitable  relief  in  cases  of 
fraud,  if  a  man  is  a  knave  with  respect  to  the  first  underwriter,  and 
makes  a,  false  representation  to  him  in  a  point  that  is  material,  as  where 
having  notice  of  a  ship  being  lost,  he  -says  she  was  safe,  that  shall 
affect  the  policy  with  regard  to  all  the  subsequent  underwriters,  who 
are  presumed  to  follow  the  first.  How  then  do  Watson  and  Snell 
underwrite  the  ship  in  question  ?  Without  knowing  whether  she  had 
any  force  at  all.  That  proves  the  risk  was  equal  to  a  ship  of  no  force 
at  all ;  and  the  premium  was  a  vast  one — eight  g>iineas.  So  much, 
therefore,  for  those  two  cases.    The  third  case  is  that  of  Ewer,  who 
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saw  t,he  instructions,  with  the  representations  which  they  contained. 
Did  the  number  of  guns  induce  him  to  underwrite  the  policy  ?  If  it 
did,  he  would  have  said,  'put  them  into  the  policy;  warrant  that  the 
ship  shall  depart  with  twelve  guns  and  twenty  men.'  Whereas, he  does 
no  such  thing,  but  takes  the  same  premimn  which  Watson  and  Snell 
did,  who  had  no  notice  of  her  having  any  force.  What  does  that 
prove  ?  That  he  is  paid  and  receives  a  premium,  as  if  it  were  a  ship 
of  no  force  at  all.  The  representation  amounts  to  no  more  than  this  : 
'  I  tell  you  what  the  force  will  be,  because  it  is  so  much  the  better  for 
you.'  There  is  no  fraud  in  it,  because  it  is  a  representation  oiih'  of 
what,  iu  the  then  state  of  the  ship,  they  thought  would  be  the  truth. 
And  iu  real  truth  the  ship  sailed  with  a  larger  force ;  for  she  had  nine 
carriage  guns  besides  six  swivels.  The  underwriters,  therefore,  had 
the  advantage  by  the  difference.  There  was  no  stipulation  about 
what  the  weight  of  metal  should  be.  All  the  witnesses  say,  '  she  had 
more  force  than  if  she  had  had  twelve  carriage  guns,  both  in  point  of 
strength,  of  convenience,  and  for  the  purpose  of  resistance.'  The 
supercargo  in  particular  says,  '  he  insured  the  same  ship,  and  the  same 
voyage,  for  the  same  premium,  without  saying  a  syllable  about  the  force.' 
Why  then  it  was  a  matter  proper  for  the  jury  to  say,  whether  the  repre- 
sentation was  false  ?  or  whether  it  was  in  fact  an  insurance,  as  of  a  ship 
without  force  ?  They  have  determined,  and  I  think  very  rightly,  that 
it  was  an  insurance  without  force.  Ewer  makes  an  objection  that  the 
representation  ought  to  be  considered  as  inserted  in  the  policy ;  but 
the  answer  to  that  is,  he  has  determined  whether  it  should  be 
inserted  in  the  policy  or  not,  by  not  inserting  it  himself.  There  is  a 
great  difference,  whether  it  shall  be  considered  as  a  fraud.  But  it 
would  be  very  dangerous  to  permit  all  collateral  representations  to  be 
put  into  the  policy."  ' 

Actual  frand  need  not  be  shown. 

Sec.  214.  But  where  the  conduct  of  the  assured,  either  by  acts  of 
omission  or  commission,  are  such  as  influence  the  insurer  in  either  or 
any  of  these  respects,  it  in  law  is  fraudulent,  even  though  the  insured 
did  not  know  that  his  conduct  was  of  that  character,  or  did  not  intend 
to  mislead  the  insurer."  It  is  not  essential  that  the  conduct  of  the 
assured  in  these  regards  should  be  such  as  indicate  bad  faith  on  his 
part.     The  matter  does  not  depend  so  much  upon  the  question  as  to 

'See  also,  Bize  v.  Fletcher,  1  Doug-.  285  ;  MacDowell  v.  Frazer,  1  id.  261 ;  Wes- 
ton V.  Eines,  1  Taunt,  115  ;  Flinn  v.  Headlam,  9  B.  &  C.  693. 
"  Carpenter  v.  Am.  Ins.  Co.,  1  Story  (U.  S.)  57. 
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whether  the  act  is  fraudulent,  as,  whether  it  is  a  violation  of  an  implied 
contract  on  his  part,  to  reveal  everything  material  to  the  risk,  or  to 
state  everything  truly,  that  he  undertakes  to  state,  that  influences  the 
underwriter  in  taking  or  rejecting  it,  or  in  fixing  a  higher  or  lower 
premium.  Where  the  assured  does  not  undertake  to  state  the  matter 
r.harged  to  be  false,  as  a  matter  of  positive  knowledge  on  his  part ;  as, 
\f  he  states  it  as  his  opinion  or  belief,  if  untrue,  the  policy  will  not  be 
jivoided.  The  insurer  is  thereby  put  upon  his  inquiry,  and  if  he 
chooses  to  enter  into  the  contract  without  more  definite  or  positive 
information,  he  cannot  charge  the  consequences  upon  the  assured.  He 
is  treated  as  having  waived  more  definite  information,  and  can  only 
avoid  the  policy,  if  the  assured,  knowing/  the  facts,  misstated  or  suppressed 
them,  or  states  a  fact  as  of  positive  knowledge,  when  he  did  not  know 
whether  it  was  true  or  false.''     If  he  says  "I  believe,"  "I  have  been 

'  Evav.<!  V.  Edwards,  13  C.  B.  77  ;  Liberty  Hall  Ass'n  v.  Housatonic,  etc.,  Inn. 
Co.,  7  Gray  (Mass)  261.  In  Clark  v.  Hamilton  Ins.  Co.,  9  id.  148,  a  failure  to 
disclose  repeated  incendiary  attempts  to  burn  the  property  was  held  not  such  a 
suppression  of  facts  as  avoided  the  policy,  when  such  attempts  were  made  after 
the  policy  was  issued,  although  the  policy  provided  that  all  chang-es  increasing' 
the  risk  should  be  communicated.  In  Haley  v.  Dorchester  Mut.  F.  Ins.  Co.,  12 
Gray  (Mass.)  oiis,  an  action  was  brought  upon  a  policy,  by  which  the  plaintiff 
was  insured  "  against  loss  or  damage  by  fire,  under  the  conditions  and  limitations 
expressed  in  the  by-laws  "  of  the  defendants,  annexed  to  the  policy,  on  his  "  stock 
in  trade,  being  mostly  chamber  fnrnitui-e  in  sets,  and  other  articles  usually  kept 
by  furniture  dealers,  contained  in  second  story  of  the  building  known  as  Ger- 
lish  Market,  in  the  city  of  Boston,  on  Portland  street,  corner  of  Sudbui-y  street." 
Among  the  by-laws  annexed  w.<is  the  following  :  "  Unless  the  applicant  for  insur- 
ance shall  make  a  true  representation  in  writing  of  the  property  on  which  he  re- 
quests insui'ance,  and  of  his  title  and  interest  therein,  of  its  situation,  and  of  all 
other  matters  materially  afteoting  the  risk,  also  all  incumbrances,  the  policy  shall 
be  void."  "  All  applications  shall  be  approved  by  two  directoi-s,  and  no  director 
shall  appi'ove  an  application  for  insurance  on  property  in  which  he  is  in  any  way 
interested."  The  application  was  for  insurance  "on  household  furniture  in  the 
second  story  of  the  Gerrish  Market,  being  my  stock  in  trade,  mostly  chamber 
furniture  in  sets  ; "  and  provided  that  "all  the  questions  must  be  answered,"  and 
that  "the  answers  to  the  following  interrogatories  shall  form  the  basis  of  the 
contract  for  insurance,  and  the  applicant  warrants  them  to  be  entirely  true,  and 
will  be  bound  by  them."  "  Is  cotton  waste,  or  any  explosive  or  highly  inflammable 
matter  kept  near  or  in  the  premises  on  which  this  insurance  is  applied  for  % " 
Answer.  "Not  to  my  knowledge."  "  Are  there  any  other  circumstances  material 
to  the  risk,  if  so,  what  are  they  ?  If  there  be  a  livery  or  steam  engine  in  the 
vicinity,  state  how  near  the  risk."  Answer.  "  There  is  a  small  steam  engine  in 
the  foiirth  stoi-y."  "Who  owns  the  building  to  be  insured,  or  which  contains  the 
property  to  be  insured  1"  Answer.  "Market-stall  men;  Self;  White  &  Co.,  pol- 
ishers ;  Barnard  &  Dillingham,  paintei'S  ;  Sanborn,  Carter  &  Bazin,  bookbindere, 
and  one  ornamental  do."  And  the  said  applicant  hereby  covenants  and  agrees 
with  the  said  company,  the  description  herein  given  is  a  full  and  true  description 
of  the  property  to  be  insured,  and  of  all  circumstances  in  relation  thereto,  material 
to  the  risk,  and  that  the  estimated  valuation  shall  not  be  conclusive  upon  the 
company ;  but  in  case  of  loss,  the  trae  value  at  the  time  of  loss  may  be  inquired 
into  .and  ascertained;  the  questions  not  answered  above  shall  be  constmed  most 
favorably  to  the  risk ;  and  that  said  applicant  shall  be  bound  by  the  provisions  of 
the  con,stitntion  and  by-laws  annexed  to  the  policy,  and  all  laws  of  the  Common- 
wealth of  Massachusetts  in  relation  to  the  premises,  as  a  part  of  this  contract  for 
insurance."    It  appeared  that  the  Gerrish  Market  building  wa-s  a  very  large 
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informed,"  "  I  have  reason  to  suppose,"  etc.,  he  cannot  be  held  charge- 
able for  the  truth  of  the  fact  stated,  but  only  for  the  bona  or  mala  fides 


bmldingr,  in  which  a  great  variety  of  business  was  carried  on  under  a  great  num- 
ber of  tenants  ;  that,  from  the  time  of  the  application  for  insurance  to  that  of  the 
tire,  the  premises  occupied  by  the  plaintiff  consisted  of  a  large  hall  or  salesroom 
and  three  rooms  adjoining,  a  paint  j-oom,  varnish  room  and  store  or  packing 
room  ;  the  furniture  was  made  at  aufflfcer  establishment  or  manufactory,  sent  up 
to  the  salesroom  "in  the  white,"  or  unjffinted,  and  varnished,  painted  and  trimmed 
in  the  rooms  adjoining  the  salesroom  ;  and  a  quantity  of  varnish,  oils  and  paints 
were  kept  in  the  premises,  for  use  in  tiniahing  the  furniture.  There  was  no  evi- 
dence of  any  intention  on  the  part  of  the  plaintiffs  to  conceal  or  neglect  to  make 
inquiries  about  the  occupation.  The  whole  stock  was  consumed  by  fire  on  the 
12th  of  April,  1856.  There  was  evidence  tending  to  show  that  it  was  usual  for 
furniture  dealers  in  Boston  to  keep  varnish  as  part  of  their  stock,  and  that  var- 
nish was  a  highly  combustible  matter.  The  plaintiff  introduced  evidence,  tend- 
ing to  show  that  varnish  kept  iu  casks  was  not  a  combustible  or  highly  inflamma- 
ble material,  and  also  that  some  furniture  dealei'S  sold  furniture  "  in  the  white," 
to  other  dealers,  to  be  painted,  varnished  and  sold  by  them. 

The  defendant-s  objected  that  the  policy  covered  only  the  stock  of  furniture  fin- 
ished, and  did  not  extend  to  the  paints  and  varnish,  or  any  other  articles  ;  and 
introduced  evidence  that  several  of  the  answers  in  the  application  were  not  true, 
and  that  some  questions  were  not  fully  answered,  and  others  not  answered  at  all. 
The  judge  ruled  "that  the  contract  of  insurance  covered  the  furniture  of  a  fur- 
niture dealer,  and  such  other  artictes  as  were  proved  to  be  usually  kept  by  fur- 
niture dealers  and  necessary  to  the  pursuit  of  the  plaintiff's  business ;  and  that 
it  was  not  confined  to  household  furnitui-e,  mostly  chamber  furnitui-e  in  sets,  as 
the  defendants  contended,  but  might  include  the  other  articles  usually  kept  by 
furniture  dealei-s,  as  stated  in  the  body  of  the  policy ;  that,  in  order  to  recover 
for  the  vai'nish  and  oil  destroyed,  the  plaintiff  must  show  that  such  articles  were 
usually  kept  by  furniture  dealei-s ;  that  the  jui'y  wei'e  to  inquire  to  what  amount 
they  were  usually  kept ;  and  that  the  plaintiff  would  not  be  entitled  to  recover 
more  in  value  than  the  usual  amount,  taking  into  consideration  the  nature  and 
extent  of  the  plaintiff's  business  and  the  quantity  of  furniture  on  hand ;  that  the 
declarations,  representations  and  statements  in  the  application,  so  far  as  they 
related  to  the  x-isk,  if  untrue,  whether  from  design,  ignorance  or  mistake,  it 
would  be  fatal  to  a  recovery  by  the  plaintiff;  that  they  were  to  be  read  fairly, 
and  not  captiously ;  that,  so  far  as  no  answers  were  given  to  questions  in  the 
application,  they  might  find  that  the  company  waived  such  answers,  but  that  the 
company  must  have  the  benefit  of  the  provision  in  the  contract  that  such  omission 
should  be  construed  most  favorably  to  the  risk  ;  and,  if  there  was  any  material 
concealment,  or  concealment  of  a  material  fact,  it  would  avoid  the  policy ;  that,' 
as  the  answers  given  to  specific  questions,  the  meaning  of  the  language  as  to  both 
was  to  be  dete.rmined  by  common  use  and  acceptation,  and  by  all  the  other  pro- 
visions of  the  contract  touching  the  same  subject-matter,  and  by  the  different 
answers  themselves ;  that,  if  a  misstatement  could  have  no  possible  relation  to 
the  risk,  it  would  not  affect  the  policy  ;  that  the  clause  as  to  explosive  substances 
would  not  be  violated  in  having  on  hand  so  much  varnish  and  oil  as  were  neces- 
saiyin  can-ying  on  the  business  of  a  furniture  dealer,  and  in  such  quantities  as 
were  usually  kept,  under  the  former  limitations  ;  and  that  the  juiy,  in  determin- 
ing whether  this  question  was  answered  ti'uly,  might  refer  to  the  answers  made 
to  another  question  as  to  the  occupation  of  the  building ;  and  that,  as  to  the 
answer  relating  to  the  livery  stables,  the  jury  were  to  inquire  whethei'  it  was 
proved  that  there  was  a  livery  stable  in  the  vicinity  at  the  time  of  the  applica- 
tion (the  j)laintiff  contending  that  the  evidence  did  not  apply  to  that  time,  but  to  , 
a  subsequent  period)  ;  and  that,  if  it  was  so  proved,  they  were  to  detei-mine 
what  was  the  meaning  of  the  question,  and  of  the  'vicinity,'  and  whether  there 
was  a  livery  stable  in  that  vicinity,  having  reference  to  the  situation  of  the  build- 
ing in  which  the  property  was  situated,  the  situation  of  other  buildings,  and  the 
locality,  as  ascertained  from  the  contract  and  evidence."  As  to  the  question  in 
reg.ard  to  the  occupation  of  the  building,  there  being  evidence  tending  to  show 
that,  at  the  time  of  the  application,  there  were  occupants  in  one  or  two  rooms  of 
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of  the  statement  made  by  him.'  The  insured  is  not  bound  to  state 
eoery  fact  material  to  the  risk.  He  must  not  misrepresent  or  designedly 
conceal  any  material  fact.  He  must,  in  good  faith,  answer  all  inqui- 
ries put  to  him,  and  having  done  that,  unless  the  fact  not  communica- 
ted could  not  with  reasonable  diligence  be  discovered  by  the  insurer,  or  antici- 
pated as  a  ground  of  specific  inquiry,  iUs  not  a  concealment  that  invali- 
dates the  policy."  W 

But  it  should  be  remembered  that  a  broad  distinction  exists  between 
statements  made  in  answer  to  inquiries  put  by  the  insurer,  and  those  stated 
by  the  insurer  voluntarily  and  not  in  response  to  inquiries  by  the  insurer. 
In  the  one  case  the  answeis  are  made  material  by  the  act  of  the  assured, 
whether  they  are  so  in  fact  or  not,  while  in  the  other  case,  even  through  the 
statements  are  made  a  part  of  the  policy,  they  are  not  efficacious  as  war- 
ranties unless  mftteriaZ  in  fact. ^ 

Wo  distinction  between  effect  of  concealment  and  misrepresentation  of  facts. 

Sec.  215.  The  effect  of  a  concealment  and  of  a  misrepresentation  of 
facts  relating  to  the  risk  are  the  same,  and  their  effect  upon  the  rights 
of  the  parties  are  tested  by  the  same  rules,  to  wit :  whether  they  relate 
to  matters  material  to  the  risk,  or  influence  the  insurer  either  in  taking  or 
declining  the  risk,  or  in  fixing  a  less  rate  of  premium  than  he  would  other- 
wise have  charged-  therefor.''  The  concealment  or  representation  of  untrue 
matters  that  are  not  material  to  the  risk  does  not  avoid  the  policy,  because 
they  do  not  influence  the  insurer  in  the  respects  previously  named. 
Thus,  if  the  assured  states  the  situation  and  occupancy  of  the  premises 
to  be  more  hazardous  than  it  in  fact  is,  the  insurer  cannot  complain 
because  he  has  not  been  damnified  thereby.  He  would  have  taken  the 
risk  if  the  trim  facts  in  reference  to  those  matters  had  been  known  to  him.'' 


the  building-  not  named  in  the  answer,  besides  the  general  instractions  given,  the 
jury  were  also  instructed  "  that,  if  there  were  such  occupants,  not  mentioned  in 
the  answer,  the  omission  would  not  necessarily  avoid  the  policy,  if  the  jury  were 
satisfied  that,  by  such  occupation,  the  risk  was  less  hazardous  than  it  would  have 
been  if  the  occupation  and  occupants  were  all  such  as  stated  in  the  answer ;  and 
that  the  purpose  of  the  inquiry  was  to  be  borne  in  mind." 

'Arnould  on  Ins.  300;  Lennistoun  v.  Lillie,  3  Bligh,  P.  C.  202  ;  Lexington  Ins. 
Co.  V.  Powers,  16  Ohio,  324. 

'Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452. 

'  Wilson  V.  Conway  F.  Ins.  Co.,  4  R.  I.  141 ;  Dennison  v.  Thomaston,  etc.,  Ins. 
Co.,  20  Me.  125 ;  FrisUe  v.  FayetteviUe  Ins.  Co.,  27  Penn.  St.  325  ;  Waldron  v. 
N.  Y.  Fireman's  Ins.  Co.,  12  John.  (N.  Y.)  128;  Board/man  v.  N.  H.  Ins.  Co.,  20 
N.  H.  551 ;  Wall  v.  Howard  Ins.  Co.,  14  Barb.  (N.  Y.)  383  ;  Farmers'  Ins.  Co.  v. 
Snyder,  16  Wend.  (N.  Y  )  681  ;  Clark  v.  Hamilton  Ins.  Co.,  9  Gray  (Mass.)  148. 

'Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  ;  Boggs  v.  American  Ins. 
Co.,  30  Mo.  63;  Hartford  Protection  Ins.  Co.  v.  Hariner,  2  Ohio  St.  452. 

' Haley  y.  Dorchcsta;  M%t.  F.  Ins.  Co.,  12  Gray  (Mass.)  545. 
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Insured  boand  to  ans'ver  all  inquiries  truly. 

Sec.  216.  But,  as  to  all  matters  inquired  about  by  the  insurer,  as 
preliminary  to  the  contract,  he  must,  at  his  peril,  answer  truly.' 

Failure  to  disclose  proximity  of  other  buildings. 

Sec.  217.  Thus,  if  required  to  state  all  the  buildings  within  ten  rods, 
or  any  other  distance,  an  omission  to  state  all  of  them,  although  it 
occurred  by  mistake,  will  avoid  the  policy,''  but  this  does  not  require 
that  the  insured  should  state  the  existence  of  erections  for  temporary 
purposes  not  coming  fairly  within  the  term  buildings,  unless  used  for 
hazardous  purposes.  Thus,  in  answer  to  an  inquiry,  "  What  is  the 
distance  and  direction  from  each  other  and  from  other  buildings 
within  a  hundred  and  fifty  feet,  and  for  what  purpose  are  said  build- 
ings occupied  ?  "  it  was  held  that  the  omission  of  the  assured  to  state  the 
existence  of  a  temporary  structure  of  rough  timber,  45  feet  by  12,  and 
about  18  feet  high,  within  the  distance  named,  made  for  the  use  of  the 
carpenters  employed  to  erect  the  building  insured,  did  not  invalidate 
the  policy,  unless  the  jury  found  that  it  was  used  for  purposes  that 
materially  enhanced  the  risk.'  The  presiding  judge  at  the  trial 
instructed  the  jury  "  that,  if  there  was  upon  the  premises  of  the  plain- 
tiff, and  within  one  hundred  and  fifty  feet  of  the  building  insured,  a 
carpenter  shop,  adapted  and  used  for  that  purpose,  which  shop  was  shown 
to  belong  to  a  more  hazardous  class,  and  one  which  would  have 
required  a  greater  premium  to  be  paid  for  insuring  the  seminary 
building ;  and  the  existence  of  said  shop  was  not  disclosed  to  the 
insurers  in  the  answers  in  the  application,  but  wholly  omitted  there- 
from ;  such  omission  would  invalidate  the  policy."  A  verdict  under 
this  ruling  was  rendered  for  the  plaintiff,  which  was  sustained  upon 
appeal. 

Failure  to  disclose  true  state  of  the  title. 

Sec.  218.  Where  the  application  calls  for  the  true  state  of  the  title 
of  the  assured  in  the  property,  a  failure  to  set  it  forth  truly,  whether 
the  misstatement  resulted  from  design  or  mistake,  will  avoid  the 
policy.''  Thus,  where  a  deed  was  executed  by  A.  to  B.,  absolute  in 
form,  to  indemnify  B.  against  loss  from  certain  liabilities  that  he  had 

'Jacobs  V.  Eagle,  eta.,  Ins.  Co.,  7  Allen  (Mass.)  172  ;  Handy  v.  Union  Ins.  Co.,  4  id. 
217 ;  Huntley  v.  Perry,  38  Bai-b.  (N.  Y.)  569. 

^Huntley  v.  Perry,  38  Barb.  (N.  Y.)  569  ;  Day  v.  Conway  Ins.  Co.,  52  Me.  60. 

'Richinondville,  etc.,  /Seminary  v.  Hamilton  Ins.  Co.,  14  Gray  (Mass.)  489. 

*Hutmnsv.  Cleveland,  etc.,  Ins.  Co.,  11  Ohio  St   m ;  Reynolds  v.  State,  ^c 
Ins   Co    2  Grant's  Cas.  (Penn.)  326 ;  Mutual  Ass.  Co.  v.  Mahon,  5  Call  (Va.)  517 : 
Birmingham  v.  Hm^pire  Fire  Ins.  Co.,  42  Barb.  (N.  Y.)  457. 
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assumed  for  A.,  and  he  executed  to  B.  an  agreement  to  reconvey  the 
premises  to  him  when  released  from  such  liabilities,  and  B.  procured 
an  insurance  upon  the  buildings  in  his  own  name ;  and  the  policy- 
contained  a  condition  that  property  held  in  trust,  to  include  that  held 
as  collateral  security,  must  be  so  insured ;  it  was  held  that  the  policy 
was  void,  because  he  did  not  set  forth  the  fact  that  he  held  the  prop- 
erty in  trust.' 

The  insurer  is  bound  to  take  notice  of  extent  of  risk. 

Sec.  219.  Where  the  description  in  a  policy  and  the  purposes  to  which 
the  building  is  dedicated  indicate  the  nature  of  the  articles  to  be  kept 
there,  and  the  business  to  be  prosecuted,  the  fact  that  such  business 
or  such  articles  are  hazardous  or  extra  hazardous  will  not  invalidate 
the  policy.''  Thus,  where  a  policy  was  issued  upon  a  stock  of  drugs, 
chemicals  and  other  medicines,  hazardous  and  extra  hazardous,  it  was 
held  that  the  policy  was  not  invalidated  by  anything  done  by  the 
plaintiff  incident  to  the  business,  however  hazardous  such  act  might 
be,  as  the  placing  of  five  gallons  of  a  highly  explosive  mixture  called 
ointment  upon  a  stove  to  warm,  by  means  of  which  the  property  was 
burned.  In  such  cases,  the  act  being  incident  to  the  business,  the 
insurer  is  presumed  to  have  been  acquainted  with  the  business,  and 
to  have  contracted  in  reference  to  all  its  hazards,  and  if  he  desires  or 
intends  to  make  any  exceptions,  they  must  be  clearly  and  definitely 
stated  in  the  policy  f  and,  even  though  the  particular  use  is  not  an 
usual  incident  of  the  business,  yet,  if  it  is  a  use  that  the  insured  has 
practiced,  or  that  a  previous  occupant  of  the  building  has  practiced, 
to  the  knowledge  of  the  insurer,  and  nothing  has  been  said  or  done  by 
the  insured  to  indicate  that  any  change  in  that  respect  will  be  made, 
the  insurer  is  presumed  to  have  anticipated  and  contracted  with  refer- 
ence to  such  special  use,  and  the  insured  may  show  the  facts  to  sustain 
the  policy.'  In  New  York  v.  Hamilton  Ins.  Co.,  39  N.  Y.  45,  an  action 
was  brought  to  recover  upon  a  policy  issued  on  the  building  known  as 
the  "  crystal  palace,"  the  policy  described  it  as  "  the  one  lately  owned 
by  the  association  for  the  exhibition  of  the  industry  of  all  nations,"  and 
the  defendants  were  aware  that  it  had  been  used  exclusively  for  the 
purpose  of  exhibitions.     The  court  very  properly  held  that  the  defeiid- 

'Day  v.  Charter  Oak  Ins.  Co.,  51  Me.  91. 

^JVew  York  v.  Brooklyn  Fire  Ins.   Co.,  41  Barb.   (N.  Y.)  231 ;  /Smith  v.  The 
Mechanics',  etc.,  Ins.  Co.,  32  N.  Y.  399. 

'Brown  v.  Kings  County  Fire  Ins.  Co.,  31  How.  Pr.  (N.  Y.)  508 ;  New  York  v. 
Hamilton  Fire  Ins.  Co.,  39  N.  Y.  45. 
"iVeto  York  v.  Exchange  Fire  Ins.  Co.,  9  Bns.  (N.  Y.)  424. 
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ants  must  be  deemed  to  have  been  acquainted,  -when  they  issued  the 
policy,  with  the  use  to  which  it  was  appropriated — the  nature  of  the  objects 
exhibited,  and  the  means  employed  to  exhibit  them,  and  to  have  intended 
to  include  the  proper  management  of  such  business  in  their  risk ;  and 
that  the  keeping  of  a  restaurant,  with  liquors  and  cigars,  supplied 
with  a  kitchen  with  ovens,  are  a  part  of  the  necessary  concomitants  of 
an  exhibition,  and  pass  under  the  insurance. 

Misrepresentation  of  value.     Over -valuation. 

Sec.  220.  A  misrepresentation  of  the  value  of  the  property  to  be 
insured,  when  the  policy  is  valued,  is  material  to  the  risk,  and  avoids  the 
policy,'  but  it  must  be  a  fraudulent  or  intentional  misstatement  thereof, 
and  not  a  mere  error  of  judgment.  In  order  to  establish  fraud  in  such 
a  case,  the  mere  fact  that  the  property  is  worth  less  than  the  amount 
stated,  is  not  saflS.cient;  it  must  either  be  shown  that  the  insured  knew 
that  it  was  worth  less,  or  the  actual  value  of  the  property  must  be  so 
much  less  than  that  stated,  as  to  warrant  a  presumption  that  the  error 
was  intentional,  rather  than  an  error  of  judgment,  and  in  this,  the  burden 
is  upon  the  insurer  to  establish  the  fraud."  In  order  to  make  misrep- 
resentations as  to  value  material,  the  policy  must  be  valued,  or  the 
representation  must  be  incorporated  into  the  policy  as  a  warranty.  If 
the  insurer,  by  the  terms  of  the  policy,  is  only  liable  for  the  actual  cash 
value  of  the  property,  the  amount  of  insurance,  or  the  real  value  of  the 
property,  is  not  material.'  So,  too,  the  misstatement  must  relate  to  the 
present  value  of  the  property.  If  it  relates  to  the  value  of  property 
then  on  hand,  and  other  which  it  is  bona  fide  the  intention  and  expec- 
tation of  the  insured  to  add  thereto,  as,  in  the  case  of  merchandise, 
the  amount  and  value  of  which  is  constantly  changing,  the  policy 
is  not  avoided.'  If  the  representation  as  to  value  is  made  in  answer 
to  an  inquiry  by  the  ijisurer  in  the  application,  and  the  application  is 
made  a  part  of  the  policy,  it  becomes  a  warranty,  and  the  policy  is 


'  Lycoming  Ins.  Co.  v.  Rubin,  8  Chi.  Legal  News,  150.  In  Carpenter  v.  Amcri- 
ean  Ins.  Co.,  1  Story  (U.  S.)  57,  the  plaintiff  represented  that  there  was  other 
insurance  to  the  amount  of  $15,000  on  the  property.  The  insurers  declining-  to 
take  the  risk,  he  then  represented  that  about  $10,000  had  been  expended  in 
additions  to  the  property  after  the  other  insm-ance  was  made.  In  fact,  only  $700 
had  been  added,  and  it  was  held  that  the  policy  was  void,  although  the  plain- 
tiff honestly  supposed  that  his  statement  was  true. 

'  Ciishman  v.  U.  S.  Life  Ins.  Co.,  4  Hun  (N.  Y.)  783 ;  Continental  Ins.  Co.  v. 
Kasey,  25  Gratt.  (Va.)  268 ;  Hodgson  v.  Marine  Ins.  Co.,  5  Cranch.  (U.  S.)  100 ; 
Franklin  F.  Ins.  Co.  v.  Vaughan,  92  U.  S.  516. 

'  Aurora  F.  Ins.  Co.  v.  Johnson,  46  Ind.  315. 

*Leey.  Howard  Ins.  Co.,  11  Cush.  (Mass.)  324. 
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avoided  if  the  value  is  less  than  that  named."  If  the  parties  agree 
upon  the  valuation,  and  there  is  no  material  concealment  or  represen- 
tation as  to  value,  by  the  assured,  however  excessive  the  valuation 
may  be,  the  policy  is  valid." 

The  question  as  to  whether  a  policy  containing  a  condition  that  the 
■policy  shall  be  void,  if  the  insured  shall  cause  the  property  to  be 
insured  for  more  than  its  value,  imposes  upon  the  insurer  the  neces- 
sity of  ascertaining,  at  his  peril,  with  substantial  certainty  the  actual 
cash  value  of  the  premises,  or  only  applies  in  case  of  an  intentional 
over-valuation  or  a  fraudulent  concealment,  is  one  upon  which  there  is 
some  conflict.  But  whatever  may  be  the  number  of  decisions,  holding 
the  one  way  or  the  other,  there  can  be  no  doubt  that,  in  conformity 
with  the  ordinary  rules  of  construction  applied  to  insurance  contracts, 
and  the  ordinary  principles  of  justice  and  fair  dealing  upon  which 
they  are  supposed  to  be  predicated,  a  policy  cannot  he  held  mid  for  the 
breach  of  such  a  condition,  unless  the  over-valuation  is  intentional  and 
fraudulent,  and  not  a  fair  expression  of  the  honest  judgment  of  the  insurer' 

'  BdbUtt  V.  Liverpool,  etc.,  Ins.  Co.,  66  N.  C.  70. 

"  Hodgson  v.  Marine  Iits.  Co.,  ante. 

'  Fuller  V.  Boston  Mut.  F.  Ins.  Co.,  4  Met.  (Mass.)  206.  In  the  case  of  Field  v. 
Insurance  Company  of  NoHh  America,  6  Bissell  (U.  S.)  121,  the  Circuit  Court  for 
the  Noi-them  District  of  Illinois  held  that  a  provision  in  a  policy  "  that  if  the 
assured  shall  cause  the  property  to  be  insured  for  more  than  its  value,  the  policy 
shall  be  void,"  only  avoids  the  policy  in  case  of  intentional  over-valuation,  or 
fraudulent  concealment,  and  that  the  burden  of  proof  is  on  the  insurance  com- 
pany to  show  that  the  over-valuation  was  intentional.  In  this  case  the  agent  of 
the  company  who  took  the  application  for  insurance  was  requested  to  examine 
the  property  before  the  policy  was  issued.  The  court  say,  that  "  value  is  always, 
to  a  considerable  extent,  a  matter  of  opinion  and  judgment,  and  it  would  not  be 
light  to  hold  a  policy  void  for  over-valuation,  when  it  was  clear,  from  the  proof, 
that  there  was  no  intention  to  deceive,  and  when  there  was  i-oom  for  an  honest 
diflFerence  of  opinion."  It  has  been  held,  however,  that  a  false  statement  of  the 
cash  value  of  property  upon  which  insurance  was  asked,  although  not  fraudulent, 
would  avoid  a  policy.  Cnskman  v.  iV.  W.  Ins.  Co.,  34  Me.  487  ;  Haven  v.  Gh-ay, 
12  Mass.  75  ;  Akin  v.  Missi.ssippi  etc.,  Ins.  Co.,  i  Mar^n  (La.)  661.  In  Stewart 
V.  Phenix  Fire  Ins.  Co.,  3  Alb.  Law  Journal,  119,  the  insurance  was  based  on  a 
representation  made  to  another  company,  as  to  the  condition  and  situation  of  the 
building  insured.  The  representation  was  made  in  1857,  and  the  policy  was 
issued  in  1860.  Upon  the  tiial  tlie  defendant  relied  on  two  matters  stated  in  the 
representation,  one  as  to  the  value  of  the  building,  and  the  other  that  the  repre- 
sentations made  as  to  the  quantity  of  grain  in  the  mill  was  untrue  in  1860,  when 
the  policy  was  issued.  The  evidence  on  the  part  of  the  defendants  as  to  the 
falsity  of  the  rejiresentation,  was  mainly  confined  to  the  condition  of  the  property 
in  1860.  Held,  that  the-  statement  of  the  vahie  of  the  building  in  1857,  was  not 
the  statement  of  a  fact  as  then  existing,  but  the  mere  opinion  of  the  party  as  to  his 
estimate  of  value,  and  is  not  such  a  statement  as  vmuld  avoid  the  policy  even  if 
the  imiured  was  in  error,  without  proof  that  simh  misstatement  was  intentional,  and 
for  a  fraudulent  purpose.  Tlie  expression  of  an  opinion,  if  honestly  entertained 
and  communicated,  is  not  a  misrepresentation,  however  erroneous  it  may  prove.  It 
is  net  unusual  for  a  man  to  v£Clue  his  own  property  higher  than  others,  and  it 
would  be  a  harsh  rule  to  hold  that  his  policy  was  void,  because  he  formed  such 
an  estimate  of  his  property,  without  showing  any  facts  from  which  it  might  be 
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and  the  fact  that  the  property  is  considerably  over-valued  does  not,  of 
itself,  establish  such  fraud  upon  the  part  of  the  assured  as  avoids  the 
policy.'  A  fraudulent  intent,  or  intentional  purpose  to  deceive,  must 
be  shown,  or  circumstances  that  warrant  such  an  inference,  and  the 
burden  is  upon  the  insurer  to  establish  both  the  fact  of  over-valuation 
and  of  fraud.' 


inferred  that  it  was  done  with  a  fraudulent  intent.  The  representations,  if  at  all 
material,  were  made  in  1857.  There  is  no  proof  that  the  insured  did  anything-  in 
1860  to  re-affirm  those  representions  as  ti-ue  then.  On  the  contrary,  the  insur- 
ance was  made  on  this  paper  as  in  the  custody  of  another  company,  and  not  fur- 
nished by  the  assured,  and  althoug-h  the  policy  refers  to  that  statement  it  can  only 
be  shown  to  be  false  at  the  time  it  was  made. 

'Mhwrv.  Tageit,  3Binn.  (Penn.)  204. 

*  Field  V.  Itis.  Co.  of  N.  Ainenca,  ant-e.  In  Qerhauser  v.  iV.  British  Ins.  Co., 
7  Nev.  174,  the  plaintiff  placed  his  loss  at  1?6,000.  The  jury  found  it  to  be  only 
§3,000,  and  the  court  held  that  a  recovery  could  be  had,  unless  there  was  a  will- 
ful intent  to  defraud.  In  Unger  v.  I'eople's  F.  Ins.  Co.,  4  Daly  (N.  Y.  C.  P.)  96, 
the  insurer  stated  his  loss  to  be  |9,989.03.  The  jury  found  it  to  be  only  $6,.^00. 
Held,  not  such  evidence  of  an  attempt  to  defraud  as  discharg-ed  the  insurers  fi'om 
liability.  In  Moore  v.  Protection  l7is.  Co.,  29  Me.  97,  the  plaintiff  stated  his  loss 
at  §2,800.  TTie  jury  found  it  to  be  51,853,  and  the  court  upheld  the  verdict  for 
that  sum.  See  also,  Jones  v.  Mechanics'  F.  Itis.  Co.,  36  N.  J.  29 ;  Britton  v. 
lUryal  Ins.  Co.,  4  F.  &  F.  905 ;  Franklin  F.  Ins.  Co.  v.  Updegraf,  43  Penn.  St. 
350.  In  Marchesseau  v.  Merchants'  Ins.  Co.,  1  Rob.  (La.)  438,  the  loss  was  stated 
at  115,549.  The  jury  found  it  to  be  only  §8,000,  and  the  court  held  that  this  did 
not  establish  fraud  per  se.  In  Planter.^',  etc.,  Ins.  Co.,  v.  Deford,  33  Md.  382,  the 
plaintiff  claimed  for  338  more  hides  than  were  shown  to  have  been  destroyed. 
The  court  held  that  this  would  not  defeat  a  recovery  unless  an  intent  to  defraud 
was  shown.  See  also,  Bonham  v.  Iowa  Central  Ins.  Co.,  25  Iowa,  328 ;  Clark  v. 
Fhenix  Itis.  Co.,  36  Cal.  168 ;  Hoffitian  v.  WMtei-n,  etc.,  Itis.  Co.,  1  La.  An.  21G  ; 
Wolfe  V.  Goodhue  F.  Iiis.  Co.,  43  Barb.  (N.  Y.)  406  ;  Protection  Ins.  Co.  v.  Hall, 
15  B.  Mon.  (Ky.)  411 ;  Sims  v.  State  Itis.  Co.,  47  Mo.  54 ;  Funklin  Ins.  Co.  v. 
Culver,  6  Ind.  137 ;  Hickman  v.  L.  I.  Ins.  Co.,  Edm.  Sel.  Cas.  (N.  Y.)  374  ;  Wil- 
liams V.  Phenix  Ins.  Co.,  61  Me.  67,  but  contra  see  Wall  v.  Howard  Ins.  Co.,  51 
Me.  32,  where  the  plaintiff,  in  his  swora  statement,  placed  his  loss  at  §2,400,  and 
the  jury  found  it  to  be  only  §1,040,  and  the  coui't  held  that  the  difference  was  so 
great  as  to  raise  a  presumption  of  an  attempt  to  defraud  the  insurers,  which 
released  them  from  liability.  So  in  Catron  v.  Tenn.  Ins.  Co.,  6  Humph.  (Tenn.) 
176,  the  actual  value  of  the  property  was  §8,000.  The  insured  stated  it  in  his 
proofs  of  loss  to  be  §12,000,  and  the  court  held  this  to  be,  as  a  matter  of  law,  a 
fraudulent  over- valuation.  See  also,  Regnie)-  v.  Louisiana  Itis.  Co.,  12 La.  (0.  S.) 
336;  iJicAsowv.  EqnitahU Itis.  Co.,  18 U.  C.  (Q.  B.)246.  IxvPhenix  Itijs.  Co.  v.  Mun- 
day,  5  Cold.  (Tenn.)  547,  the  insui-ed  stated  his  loss  at  §15,989.18.  The  jury 
found  it  to  be  §12,043.  Held  fraudulent.  It  should  be  stated  that,  the  fact  thj.t 
a  largely  exeessi-ve  valuation  is  Tnade,  unless  satisfactorily  explained,  has  a  strong- 
tendency  to  establish  fraud,  but  the  question  is  for  the  jury,  and,  except  as  appears 
from  the  last  cases  cited,  their  finding  is  conclusive.  The  over-valuation  must  bo 
intentional.  Laidlaw  v.  The  Liverpool  and  London  Ins.  Co.,  13  Grant's  Ch.  (Out.) 
377;  Coxv.  JElna  Ins.  Co.,  29  Ind.  586;  Bonham,  y.  Iowa,  etc.,  Ins.  Co.,  ante; 
Riach  v.  Niagara,  etc.,  Itis.  Co.,  21  U.  C.  (C.  P.)  464 ;  WilliaTns  v.  Phoenix  F.  Ins. 
Co.,  67  Penn.  St.  373 ;  Am.  Ins.  Co.  v.  Gilbert,  27  Mich.  429.  Over-valuation  may 
be'  shown  as  tending  to  establish  willful  burning.  Itis.  Co.  of  N.  America  v. 
McDowell,  50  111.  120.  If  the  jury  find  that  the  assured  could  not  reasonably 
think  the  propei-ty  was  worth  the  sum  insured,  the  over- valuation  is  fatal.  Nenilton 
V  Gcyre  Dist,  etc  ,  Itis.  Co.,  33  U.  C.  (Q.  B.)  93.  It  imust  appear  that  the  over 
valuation  did  not  result  from  accident  or  mistake,  but  was  intentional  and  fraudu- 
lent. Park  V.  Phcenix  Itis.  Co.,  19  U.  C.  (Q.  B.)  110 ;  Lycoming  Im.  Co.  v.  RuUn, 
79  111.  402. 
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This  doctrine  has  been  denied,  however,  by  the  courts  of  several 
States  in  this  country,  and  in  England,  and  the  doctrine  held  that,  in 
cases  where  the  policy  provides  that  "  an  over-valuation  or  misrepre- 
sentation shall  make  the  policy  void,"  any  substantial  over-valuation, 
wheth&)-  fraudulent  or  not,  avoids  the  policy.  Thus,  in  a  recent  English 
case,'  the  insurers  under  such  a  policy  alleged  over-valuation  in 
defense,  and  the  court  submitted  the  question  to  the  jury  to  say 
whether  the  valuation  was  excessive,  and  if  so,  whether  it  was  made 
with  a  fraudulent  intent ;  also,  whether  it  was  material  to  the  risk. 
The  jury  found  the  valuation  excessive,  but  that  it  was  not  made  with 
a  fraudulent  intent ;  they  also  found  that  the  real  value  of  the  prop- 
erty was  material  to  the  risk,  and  found  for  the  defendants.  The 
Court  of  Queen's  Bench  upheld  the  verdict.  In  a  comparatively  recent 
case  in  Michigan,''  the  court  held  that  the  question  of  over-valuation 
is  for  the  court,  and  should  not  be  submitted  to  the  jury,  upon  the 
ground  that  the  statement  of  value  is  to  be  treated  as  a  warranty,  so  that 
a  substantial  over-valuation  operates  a  breach  of  it  and  avoids  the  policy. 
But,  quere,  is  it  not  for  the  jury  to  say  whether  there  was  an  over-valua- 
tion in  fact  ?  How  is  value  determined  ?  Is  it  not  a  matter  of  judgment 
and  opinion  wholly,  except,  it  may  be,  in  special  instances  ?  How  is 
the  value  of  real  estate  to  be  estimated  ?  What  is  the  standard  by 
which  to  ascertain  the  value  of  a  building  ?  Is  it  what  this  man  or 
that  says  it  is  worth  ?  Is  it  what  it  would  cost  to  build  another  of  the 
same  style  and  materials  ?  The  ascertainment  of  any  of  these  facts  is 
a  mere  matter  of  judgment.  Has  not  the  insured  the  same  right  to 
exercise  his  judgment,  if  he  exercises  it  honestly,  that  his  neighbors 
on  the  jury  have  ?  When  the  insurers  propound  this  inquiry,  upon 
what  basis  and  by  what  standard  is  it  to  be  presumed  they  expect  the 
insured  to  estimate  the  value  ?  Is  it  reasonable  to  suppose  that  they 
expect  him  to  estimate  the  value  of  the  materials  composing  it ;  the 
cost  of  labor  to  build  it,  or  rather  to  give  his  honest  judgment  and 
opinion  upon  the  question  f  Suppose  the  question  in  the  application  to 
be,  "What,  in  your  honest  judgment  and  opinion,  is  the  value  of  the 

^  lonides  v.  Pender,  L.  R.,  9  Q.  B.  531.  In  Babbitt  v.  Liverpool,  London  and 
Globe  Ins.  Co.,  60  N.  C.  70,  the  insured  was  asked  to  state  the  cash  value  of  the 
propei'ty  to  be  insured.  He  stated  $30,000,  and  that  it  would  be  increased  to 
§50,000 ;  that  the  average  value  was  $30,000.  The  court  held  that  this  was  the 
statement  of  a  fact,  and,  if  untrue,  would,  under  a  condition  to  that  effect,  avoid 
the  policy.  The  Supreme  Court  of  Illinois  also  held  that  a  false  representation 
of  the  value  of  stock  on  hand  at  the  time  the  policy  issues  releases  the  insurer. 
Lycoming  Ins.  Co.  v.  Ruben,  8  Chicago  Leg.'  News,  150. 

-  American  Ins.  Co.  v.  Gfilbert,  27  Mich.  429. 
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property  ?  "  Would  it  not  be  held  that,  in  order  to  avoid  the  policy, 
the  insurer  must  show  that  the  value  was  not  given  according  to  the 
honest  judgment  and  opiniou  of  the  insured?  Most  certainly.  And 
it  is  difficult  to  conceive  how  the  introduction  of  the  words  "  judgment 
or  opinion  "  into  the  question  can  affect  the  rights  of  the  parties  at  all, 
for,  in  nearly  all  instances,  the  question  of  value  is  well  known  to  be 
a  mere  matter  of  opinion.  Particularly  is  this  so  as  to  buildings  and 
real  estate  generally,  and  all  the  insurer  expects  or  has  a  right  to 
expect  in  answer  to  a  question  of  the  value  thereof  is  simply  the  houest 
judgment  and  opinion  of  the  assured,  and  it  is  absurd  to  hold  the 
assured  responsible  for  an  error  of  judgment  honestly  made,  simply 
because  his  neighbors  differ  with  him  in  that  respect.  A  doctrine  that 
held  the  insurer  up  to  a  strictly  exact  valuation  would  be  extremely 
unjust,  and  would  result  in  vitiating  one-half  the  policies  issued,  for, 
under  the  rule,  the  difference  of  one  cent  is  as  disastrous  as  a  difference 
of  a  large  amount. 

The  rule  as  adopted  by  the  better  class  of  cases,  and  sustained  by 
the  weight  of  authority  is,  that  in  order  to  avoid  a  policy  for  over- 
valuation, it  must  he  intentional  and  fraudulent,  and  an  over-valuation, 
the  result  of  an  honest  error  of  judgment,  or  of  a  mistake,  will  not  have 
that  efifect.'     It  is  true  that  the  question  in  the  cases  referred  to  has 

^ Ins.  Co.  V.  Weides,  14  Wall.  (U.  S.)  375  ;  Gfrenier  v.  Monarch  Fire,  etc.,  Ins. 
Co.,  1  L.  C.  Jur.  100.  In  Rice  v.  Prnoincial  Iris.  Co.,  7  U.  C.  (C.  P.)  .548,  the  plain- 
tiff claimed  his  loss  to  be  £600,  on  his  building'.  The  jury  found  the  actual  dam- 
age on  the  building  to  be  £200,  and  £200  upon  machinery.  The  verdict  being  for 
the  plaintiff,  it  was  upheld  upon  the  ground  that  the  whole  question  turned  upon 
th.&  bona  or  mala  jides  oi  the  insured  in  making  the  valuation,  and  the  verdict 
repelled  all  presumptions  of  bad  faith.  In  a  late  case  heard  and  decided  in  the 
Supreme  Court  of  the  United  States,  this  question  was  ably  considered.  Frank- 
lin F.  Ins.  Co.  v.  Vaughn,  92  U.  S.  516.  In  that  case  the  plaintiff  bought  a  lot  of 
goods  at  auction  and  left  them  with  the  vendor  for  sale.  The  purchase-money 
therefor  was  not  all  paid,  and  the  plaintiff  arranged  that  the  balance  due,  $3,150, 
should  be  paid  out  of  the  avails  of  the  first  sales.  He  procured  an  insurance 
thereon  in  the  defendant  company  for  $2,500,  representing  that  they  were  unin- 
cumbered. He  also  stated  their  value  to  be  1^)12,000.  There  had  been  about 
?2,000  worth  sold  when  the  loss  occurred,  and  the  insurers  claimed  that  the  value 
of  the  goods  destroyed  did  not  exceed  |6,000,  and  consequently  that  there  was 
an  over- valuation  that  avoided  the  policy.  The  jury  found  the  value  of  the 
goods  destroyed  to  be  $7,204,  making  the  value  of  the  goods  at  the  time  of  their 
destruction  about  $9,200,  taking  the  price  at  which  the  goods  were  sold  as  the 
test.  The  court  below  charged  the  jury  that  in  order  to  defeat  the  policy  the 
over-valuation  must  have  been  knowingly  or  fraudulently  made,  and  that  the  fact 
that  the  purchase-money  had  not  all  been  paid,  and  was  to  be  paid  out  of  the 
avails  of  the  first  sales,  was  not  an  incumbrance  within  the  conditions  of  the 
policy.  A  verdict  was  rendered  for  the  plaintiff  which  was  sustained  upon  appeal, 
HujfT,  J.,  saying :  "  The  value  of  the  goods  was  to  be  estimated  by  the  applicant. 
He  gave  this  estimate  at  $12,000,  and  there  is  not  the  slightest  evidence  that  such 
was  not  his  honest  estimate  of  their  value.  Insurance  agents  as  well  as  most  per- 
sons know  with  what  partiality  most  men  estimate  their  property,  and  how  much 
more  valuable  they  esteem  it  when  their  own,  than  when  it  is  their  neighbor's. 
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generally  arisen,  when  the  over-valuation  was  made  after  a  loss, 
but  the  principle  is  the  same,  as  in  either  case  the  over-valuation,  by 
the  terms  of  the  policy,  relieved  the  company  from  liability.'     If  the 

They  do  not  object  to  this  principle  when  the  pi-emiums  ai-e  received.  It  is  only 
when  losses  occui-  that  they  seek  to  apply  the  more  idgid  test  of  act'ual  value. 
TJie  value  of  stock  is  ruit  always,  nor  lumally  what  it  costs.  Such  g-oods  are  often 
bought  in  the  counti-y  to  be  sold  at  retail,  and  at  a  profit.  What  onay  he  expected 
to  be  obtained  for  them  undei'  such  circuinstanca,  laay  reasonably  be  considei-ed  their 
iMlue.  And  that  the  owner  and  pui'chaser  should  estimate  them  at  much  more 
than  he  gavefiyr  them,  and  should  hope  and  expect  to  make  large  gains  and  profits 
upon  their  sale,  was  no  doubt  understood  by  the  agent  making  the  inS7orance.  The 
counsel  for  the  defendant  concedes  that  it  is  not  every  over-valuation  which  will 
avoid  a  iiolicy,  but  he  objects  to  the  charge  of  the  judge,  that  to  produce  this 
result  the  over-valuation  must  be  'grossly,  enormoiisly,'  in  excess  of  the  truth. 
It  is  hardly  just  to  the  judge  that  the  chai'ge  should  rest  on  this  statement.  The 
judge  undoubtedly  said ;  '  If  the  valuation  was  grossly,  erwrmcmsly  in  excess  of 
the  value  of  the  goods,  then  the  burden  is  cast  on  the  plaintiff  of  sMrwimy  that  he 
acted  honestly  and  in  good  faith  in  making  the  valuation,  and  that  it  wasTwt  made 
for  any  fraudulent  purpose  or  with  any  fraudulent  intention,  but  was  an  honest  and 
unintentional  error.'  He  did  not  say,  however,  that  nothing  less  than  this  would 
have  that  effect.  He  said,  .also,  '  The  law  exacts  the  utmost  good  faith  in  con- 
tracts of  insurance,  both  on  the  part  of  the  insured  and  the  insurer,  and  a  kncno- 
ing  and  willful  over-valuation  of  property  by  tlie  insured,  with  a  view  and  purpose 
of  obtaining  insurance  thereon  for  a  greater  sum  than  could  otherwise  be  obtained, 
is  a  fraud  upon  the  insurance  company  that  avoids  the  policy.  It  is  a  question 
of  good  faith  and  honest  intention  on  the  part  of  the  assured,  and  though  he  may 
have  put  a  valuation  on  his  property  greatly  in  excess  of  its  cash  value,  in  the 
market,  yet,  if  he  did  so  in  the  honest  belief  that  the  property  was  worth  the  valua- 
tion put  upon  it,  and  the  excessive  valuation  was  made  in  good  faith  and  was  not 
intended  to  mislead  or  defraud  the  insurance  company,  then  such  over-valuation  was 
not  a  fraud  that  will  defeat  a  recovery,"  und  this  ruling  was  fuUy  sustained  by  the 
court.  In  the  case  of  Mobile  Fire  Dep.  Ins-  Co.  v.  Miller,  decided  on  the  5th  ult., 
by  the  Supreme  Court  of  Georgia  (see  vol.  xv,  p.  44,  7  Alb.  Law  Journal),  the 
facts  were  these :  Miller  took  out  a  policy  of  insurance  in  the  company  named, 
October  27,  1874,  for  lg5,000.  He  stated  in  answer  to  questions  in  the  application 
that  his  goods  were  inventoried  last,  in  April  previous,  and  amounted  to  §13,000. 
It  was  specially  agreed  in  the  policy  that  the  answers  to  these  questions  should  be 
considered  as  wari-anties,  and  if  not  true  the  policy  should  be  void.  On  the  trial 
it  appeai-ed  that  the  last  inventory  of  the  goods  was,  in  fact,  made  on  October 
4th,  just  previous  to  the  insurance,  and  that  the  goods  amounted  to  $7,600  at  that 
time— but  that  Miller  had  afterward  purchased  $11,000  worth  of  goods  from  par- 
ties in  Savannah,  and  had  them  on  hand  at  the  time  of  the  insurance.  The  court 
held  that  the  variation  did  not  avoid  the  policy,  saying  that  it  is  not  any  and 
every  variation  from  the  representations  contained  in  the  application,  that  will 
constitute  a  breach  of  the  covenant  of  warranty  and  avx)id  the  policy.  The  varia- 
tion must  be  such  as  to  change  the  nature,  or  extent,  or  character  of  the  risk,  in 
order  to  avoid  the  policy.  The  court  further  said  that  whether  the  variation 
claimed  in  this  case  changed  the  nature,  or  extent,  or  character  of  the  defendant's 
risk,  or  whether  it  was  material  or  done  willfully,  or  fraudulently,  were  questions 
of  fact  to  be  determined  by  the  jury  from  the  evidence,  and  not  questions  of  law 
for  the  court  to  decide.  We  recognize  the  principle  that  by  the  terms  of  the 
policy  a  willful  attempt  at  fraud  by  the  insured,  by  false  swearing,  or  otherwise, 
would  void  the  policy,  but  inasmuch  as  the  entire  charge  is  not  set  out  in  the 
record,  we  will  presume  that  the  court  made  the  proper  explanation  of  the  charge 
!ipon  which  error  is  assigned.  The  court  also  held  that  evidence  that  the  agent 
of  the  defendant  knew  before,  and  at  the  time  of  issuing  the  policy  that  gunpow- 
der and  kerosene  were  to  be  kept  by  the  insured,  in  the  house,  was  admissible  in 
this  case.  The  omission  to  inaei-t  the  permission  in  the  policy  was  the  fault  of  the 
defendant's  agent,  as  shown  by  his  own  testimony. 
'  Franklin  Ins.  Co.  v.  Vaitghn,  ante. 
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Insured  knowingly  and  falsely  over-values  the  property ; '  willfully  mis- 
states it ; '  or  fraudulently,'  the  insurer  is  discharged  from  liability, 
atid  the  same  is  true  of  a  mere  attempt  to  defraud,  although  not  carried 
into  effect.* 

Any  fraud  or  attempt  at  fraud,  is  fatal  to  a  recovery.' 
When  a  valuation  of  the  assured  property  is  made  in  good  faith  by 
the  insurer,  and  without  fraud  on  the  part  of  the  assured,  it  is 
conclusive  upon  both  parties,  and  neither  can  be  permitted  to  show 
that  it  was  in  fact,  more  or  less ;  °  and  this  is  so,  even  though  there  is  a 
considerable  over-valuation  of  the  property.'  The  valuation  fixed  in 
the  policy,  in  the  absence  of  fraud,  is  conclusive  upon  the  insurer  and 
insured  ; "  but  if  there  is  anything  in  the  policy  that  shows  that  such 
valuation  is  not  intended  to  be  conclusive,  it  is  open  to  proof  of  actual 
value,  as  when  the  policy  provides  that  the  company  "  shall  in  no  case 
be  liable  beyond  three-fourths  of  the  actual  cash  value  of  the  property 
insured,  at  the  time  of  the  loss  or  daviage,  nor  heyond  such  sum  as  will 
enable  the  insured  to  replace  or  restore  the  property  lost  or  damaged." " 

Qnestion  of  materiality,  compliance,  etc.,  for  the  jury. 

Sec.  221.  It  is  for  the  jury  to  say  whether  the  facts  concealed  or 
misstated  were  material  to  the  risk,'"  and  the  burden  is  upon  the  insurer 
to  establish  the  materiality  of  the  representation  and  its  falsity." 

'  Geib  V.  International  Ins.  Co.,  1  Dill.  (U.  S.  C.  C.)  441 ;  ffrenier  v.  Monarch 
Ins.  Co.,  7  L.  C.  Jut.  100. 

^Britten  v.  Bxryal  Ins.  Co.,  4  F.  &  F.  905. 

''Hercules  Ins.  Co.  v.  Hunter,  15  C.  C.  (Sc.)  800;  Catron  v.  Tenn.  Ins.  Co.,  6 
Humph.  (Tenn.)  176 ;  Haigh  v.  Be  La  Cour,  3  Camp.  319. 

*  In  Phmnx  Ins.  Co.  v.  Munday,  5  Cold.  (Tenn.)  547,  the  court  refused  to  charge 
the  jury  that  the  plaintiff  could  not  recover  if  he  had  attempted  to  defraud  the 
insurer,  and  the  refusal  was  held  erroneous. 

'  Gfeib  V.  International  Ins.  Co.,  ante;  Chapman  v.  PaZe,  22  L.  T.  (U.  S.)  306; 
Wall  v.  Howard  Ins.  Co.,  51  Me.  32. 

'  Holmes  v.  CJiarlestcnm  Ins.  Co.,  10  Met.  (Mass.)  216  ;  Fuller  v.  Boston,  etc.,  Ins. 
Co.,  4  id.  206 ;  Borden  v.  Hingham,  etc.,  Ins.  Co.,  10  Pick.  (Mass.)  523. 

'  JPuller  V.  Boston,  etc.,  Ins.  Co.,  ante. 

'  Luce  V.  Dorchester  Ins.  Co.,  105  Mass.  297 ;  Fuller  v.  Boston  Ins.  Co.,  4  Met. 
(Mass.)  206. 

"  Brmm  v.  Quiney  Mut.  F.  Ins.  Co.,  105  Mass.  396. 

"Boardman  v.  N.  H.  Ins.  Co.,  20  N.  H.  551;  McLanaghan  v.  Universal  Ins. 
Co.,  1  Pet.  (U.  S.)  170 ;  Bulkley  v.  Protection  Lis.  Co.,  2  Paine  (U.  S.)  82.  In 
Power  V.  City  Fire  Ins.  Co.,  8  Phila.  (Penn.)  566,  the  application  which  was  incor- 

"In  Jones  Manuf.  Co.  v.  Mut.  F.  Ins.  Co.,  8  Cush.  Mass.  82,  the  application  con- 
tained a  notice  that  it  was  expected  that  the  answers  thereto  will  meet  the  require- 
ment* of  the  insurer's  office,  one  of  which  requirements  is  that  a  cask  of  water 
and  buckets  will  be  kept  in  each  story,  and  one  of  the  answers  stated  that  "  casks 
of  water  and  buckets  are  kept  in  each  story,"  and  it  was  held  that  the  burden 
was  upon  the  defendant  to  show  the  falsity  of  the  answer. 
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Misrepresentation  as  to  premiums  paid  for  insurance  on  same  properly  to  other  insurers. 

Sec.  222.  A  misrepresentation  as  to  the  amount  paid  to  other  insur- 
ers for  insurance  upon  the  same  property,  is  material  to  the  risk,  and 
if  it  is  stated  at  a  sum  less  than  that  actually  paid,  the  policy  is  void.' 
In  the  language  of  the  court  in  the  case  last  cited,  it  induces  a  confi- 
dence without  which  the  insurer  would  not  have  acted.  It  naturally 
influences  both  the  taking  of  the  risk,  and  the  rate  to  be  charged 
therefor.  But  such  misrepresentation,  in  order  to  avoid  the  policy, 
must  be  shown  to  have  influenced  the  insurers.  If,  notwithstanding  the 
representation,  they  acted  upon  their  own  judginent  and  fixed  a  rate  of 
premium  commensurate  with  the  risk,  the  policy  is  valid.  Thus,  where 
the  plaintiff  told  the  insurers  that  he  had  no  doubt  he  could  get  insur- 
ance in  New  York  at  15  per  cent.,  when  in  fact  he  had  applied  to  seve- 
ral offices  there,  and  they  rejected  the  risk,  and  the  defendants  took 
it  at  20  per  cent.,  it  was  held  not  to  avoid  the  policy."  "  While,"  said 
the  court,  "  the  statement  could  not  be  defended  at  the  bar  of  con- 

porated  into  the  policy,  stated  that  there  was  a  watchman  in  the  mill  nights, 
when  it  was  not  in  use.  Upon  the  night  when  the  fire  occurred  the  mill  was 
stopped  at  six  o'cloclc,  and  the  fires  were  put  out.  At  ten  o'clock  some  of  the 
employees  I'eturaed  to  see  if  everything  was  right,  and  no  one  was  in  the  mill 
after  that  time.  The  ooui't  held  that  it  was  for  the  jury,  and  not  foi-  the  court, 
to  say  whether  the  insured  had  complied  with  his  representation.  A  similar  view 
was  adopted  in  Parkei'y.  Bridgeport  Ins.  Co.,  10  Gray  (Mass.)  302,  in  which  the 
court  held  that  it  was  for  the  jury  to  say  whethei-  a  "  good  watch,"  as  stipulated 
for  by  the  plaintiflF,  had  been  kept.  In  Perdval  v.  Maine  ln.s.  Co.,  33  Me.  242, 
the  insured  jirocured  insurance  upon  his  stai'ch  factory,  and  stated  in  his  applica- 
tion that  the  business  of  manufacturing  had  been  completed  for  the  season.  It 
appeared,  however,  that  there  was  then  a  quantity  of  starch  in  the  drying  room, 
and  a  tire  was  made  in  the  fui-nace  to  dry  it.  The  court  held  that  it  was  for  the 
jury  to  say,  whether  the  process  of  drying  the  starch  was  a  pai-t  of  the  process 
of  manufacture.  The  court  cannot  say  as  a  matter  of  law,  that  an  untrue  repre- 
sentation in  reference  to  the  title,  situation  or  use  of  the  property  is  fraudulent ; 
_  whether  it  is  so  or  not,  is  a  question  for  the  jury.  Cwnberland,  etc.,  Ins.  Co.  v. 
Mitchell,  48  Penn.  St.  374.  In  Shns  v.  State  Ins.  Co.,  47  Mo.  311,  the  application 
for  the  policy  contained  the  question  "  for  what  purjjose  the  building  was  used," 
and  the  answer  was  "  tobacco-pressing  ;  no  manufacturing."  But  the  evidence 
showed  that  in  a  shed  attached  to  the  main  building  tobacco  hogsheads  were 
manufactured,  and  the  court  held  that  the  question,  "  whether  the  prepai-ation 
of  hogsheads  was  such  an  incident  of  the  business  as  to  be  included  in  it"  was 
fer  the  jury.  When  the  question  as  to  the  materiality  of  a  statement,  made  by 
an  applicant  for  insurance,  arises  upon  a  representation  unconnected  with  a  wai-- 
ranty,  the  materiality  of  the  statement  presents  a  question  of  fact  to  be  sub- 
mitted to  the  jury.  But  when  there  is  a  specific  inquiiy  in  regard  to  incumbrances 
by  mortgage,  and  the  answer  is  positive,  denying  the  existence  of  any  mortgage 
upon  the  premises,  the  question  of  materiality  of  the  statement  in  i-espect  to  the 
risk  is  settled  by  the  parties  as  mattei's  of  contract.  Shoemaker  v.  Glen's  Falls 
Ins.  Co.,  60  Barb.  (N.  Y.)  284.  It  was  stated  in  the  application  that  the  building 
was  tenanted,  but  the  application  was  not  imported  into  the  policy,  and  it  was 
held  that  such  statement  was  not  a  warranty,  but  a  repi-esentation  ;  and  hence, 
that  whether  it  was  material  to  the  risk,  was  a  question  for  the  jury.  Schultz  v. 
Merchants'  Ins.  Co.,  57  Mo.  331. 

"  Sibauld  v.  Hill,  2  Dow.  268. 

=  Clason  v.  Smith,  3  Wash.  C.  C.  (U.  S.)  156. 
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science,  the  misrepresentation  could  have  had  no  influence  afifecting 
the  rate  of  premium  became  upon  their  own  judgment  they  demanded 
20  per  cent,  instead  of  15,  nor  ought  it  to  have  induced  the  acceptance 
of  the  risk  at  all,  nor  influenced  the  rate  of  premium,  for  the  repre- 
sentation expressed  nothing  but  an  opinion  that  the  insurance  could 
be  eflfected  at  that  rate." 

Fraud  will  not  be  presumed. 

Sec.  223.  If  fraud  on  the  part  of  the  assured  is  set  up  in  avoidance 
of  the  policy,  the  insurer  must  establish  it  by  competent  affirmative 
proof,  as  it  will  be  presumed  that  the  assured  acted  honestly  and  in 
good  faith,  until  the  contrary  is  satisfactorily  established."  In  order, 
however,  to  avoid  a  policy  upon  the  ground  of  misrepresentation  on 
the  part  of  the  assured,  it  is  not  necessary  that  a  fraudulent  purpose 
or  intent,  on  the  part  of  the  assured,  should  be  established.  It  is 
enough  if  the  representation  was  in  fact  false,  and  was  material  to  the  risk.'' 

Misstatement  to  re-insurers. 

Sec.  224.  The  same  rules  apply  between  insurance  companies  entering 
into  contracts  of  re-insurance  as  between  individuals  and  insurers.  The 
same  degree  of  good  faith  is  required  in  the  one  case  as  in  the  other. 
Thus,  where  an  insurer  sought  re-insurance  for  $10,000,  upon  sugar 
and  molasses  on  the  plantation  of  K.,  and  in  the  application  stated, 
"  we  have  buildings,"  meaning  that  they  were  carrying  the  risk  upon 
the  buildings,  which  was  not  true,  it  was  held  that  the  policy  was 
void.'  So  where  re-insurance  is  procured  under  a  representation  that 
the  re-insured  intends  to  retain  a  part  of  the  risk,  but  before  the  con- 
tract of  re-  insurance  is  consummated  it  determines  not  to  do  so,  the  con- 
tract of  re-insurance  is  invalid.* 

Where  a  risk  is  estimated  and  taken  on  the  faith  of  representations 
made  by  the  insured,  the  law  requires  that  they  shall  truly  and  com- 
pletely express  his  knowledge  of  the  dangers  to  which  the  profierty 
is  exposed,  and  the  contract  is  avoided  if  they  do  not ;  but  it  has 
become  so  common  to  have  the  property  to  be  insured  examined  and 
described  by  an  agent  of  the  insurers,  that  it  will  not  be  presumed 
that  an  application  which  merely  particularizes  the  property  is 
intended  as  a  representation  of  the  hazard  to  which  it  is  exposed. 

^Pinev.  Vaunxein,  3  Teates  (Penn.)  30. 

'Stobt,  J.,  in  Carpenter  v.  American  Ins.  Co.,  1  Story  (U.  S.)  57. 
'Lmilnana  Mut.  Ins.  Co.  v.  N.  0.  Ins.  Co.,  13  La.  An.  246. 
*  TraUl  V.  Baring,  12  W.  R.  334. 
28 
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Insurers  are  not  always  dependent  upon  the  representations  of  the 
insured  for  the  character  of  the  risk.  They  may  contract  upon  thei/r 
own  knowMffe  of  it ;  though,  even  then,  there  might  he  a  withholding  of 
information  of  circumstances  plainly  tending  to  increase  the  risk,  which 
would  avoid  the  contract.^ 

A  statement  in  an  'application  for  insurance,  is  not  to  he  treated  as  a 
warranty,  unless  clearly  made  so  by  the  terms  of  the  policy.'  The  insurer 
writes  the  contract,  and  if  he  intends  to  bind  the  assured  to  the  strict 
and  literal  construction  of  the  statements  made  by  him  in  the  appli- 
cation, he  must  do  so  in  terms. 

Insurer  estopped  b7  personal  examination  of  insured  premises. 

Sec.  225.  When  the  insurer  causes  the  premises  to  be  examined  by 
an  agent,  he  is  thereby  estopped  from  setting  up  an  innocent  misde- 
scription, misrepresentation  or  concealment,  on  the  part  of  the  assured, 
in  reference  to  any  matter  open  to  observation,  and  which  such  agent 
ought  to  have  seen  or  might  have  ascertained  upon  reasonable  inquiry. 
In  such  cases  he  is  presumed  to  rely  upon  the  knowledge  acquired  by 
the  agent,  and  is  not  misled  as  to  the  nature  or  condition  of  the  risk.' 


'  Cmnherland,  etc.,  Injs.  Co  v.  Schell,  29  Penn.  St.  31 ;  Continental  Ins.  Co.  v. 
Kasey,  25  Gi-att.  (Va.)  268. 
'Daniels  v.  Hudson  R.  Ins.  Co.,  12  Gush.  (Mass.)  416. 

^MicJuielv.  Mutuallns.  Co.  of  NasJimlle,  10  La.  An.  737;  4  Bennett's  P.  I.  C. 
.39 ;  Benedict  V.  Ocean  Ins.  Co.,  1  Daly  (N.  Y.  C.  P.)  8 ;  4  Bennett's  P.  I.  C.  462. 
In  Continental  Ins.  Co.  v.  Kasey,  25  Gi-att.  (Va.)  268  ;  18  Am.  Rep.  681,  this  ques- 
tion was  ably  considered  and  a  doctrine  consonant  with  that  stated  in  the  text 
•mnounced.  Staples,  J.,  in  passing  upon  this  question,  said:  "The  second 
instruction  presents  a  question  of  greater  difficulty.  It  declares  that  although 
the  plaintiff  may  have  represented  the  premises  to  be  frame  and  shingle  houses, 
yet,  if  the  agent  of  the  company  was  present  and  inspected  the  buildings  at  the 
lime  of  the  agreement  to  insure,  and  before  the  policy  was  issued,  and  inserted 
the  description  in  the  policy  based  upon  his  own  inspection  as  well  as  the  plain- 
tiff's representations,  and  such  a  description  was  a  mistaken  one,  the  plaintiff  is 
entitled  to  recover,  notwithstanding  the  misdescription  contained  in  the  policy. 
The  chief  difficulty  in  the  way  of  maintaining  this  instruction  is,  that  by  the  express 
terms  of  the  policy,  the  description  of  the  property  therein  contained  is  made  an 
express  waiTanty.  And  the  doctrine  is  well  understood  that  a  warranty  is  in  the 
iiature  of  a  condition  precedent.  It  is  a  matter  of  no  sort  of  importance  whether 
in  such  case  the  condition  be  material  or  immaterial,  it  must  be  literally  per- 
formed. This  is  the  general  rule.  Circumstances,  however,  sometimes  occur  to 
prevent  its  application.  For  example,  if  the  company,  not  relying  upon  the  state- 
ments of  the  insured,  sends  its  own  agent  to  examine  the  property,  and  there- 
upon issues  the  policy  upon  the  faith  of  his  representations,  it  would  seem  to  be 
"lear  that  the  insured  would  not  be  responsible  for  a  misdescription  of  the  pi-op- 
3rty,  however  material,  though  inserted  in  the  policy  and  constituting  a  war- 
ranty, unless,  indeed,  there  was  a  withholding  of  information  by  the  insured 
ncompatible  with  the  obligation  of  good  faith  and  fiiir  dealing.  But  suppose,  as 
issumed  m  the  instruction,  the  agent  makes  an  examination  of  the  property  in 
l)ehalt  of  the  company,  and  inserts  in  the  policy  a  misdescription,  based  as  well 
upon  that  examination  as  upon  the  representations  of  the  insured.  What  is  the 
!Tect  of  a  misdescription  thus  attributable  to  the  mistake  of  both  parties  ?    This 
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The  same  principle  applies  in  this  case  as  applies  in  the  case  of  facts 
disclosed  to  an  agent  by  the  assured.     Unless  the  insurer  has  been  mis- 


will  depend  very  much  upon  the  ciroumstarices.     If  the  representation  of  the 
owner  was  not  bona  fide,  or  if  its  effect  is  to  induce  the  company  to  issue  a  policy, 
which  it  would  otherwise  have  rejected,  it  may  be  that  the  insured  ought  to  bear 
the  loss,  notwithstanding-  the  company,  through  its  agent,  may  have  contributed 
to  the  mistake.     On  the  other  hand,  if  the  mistake  was  an  innocent  one,  and  the 
representation  was  in  no  wise  matei-ial  to  the  risk,  justice  and  sound  policy  would 
seem  to  require  that  the  company  shall  be  held  to  the  observance  of  its  contract. 
The  rule  of  law  which  invalidates  an  insurance,  unless  the  warranty  is  strictly 
performed,  however  immaterial  it  may  be,  is  an  extremely  technical  one.     Its 
operation  is  often  to  defeat   the  right  of  recovei-y  contrary  to  the  plain  jus- 
tice of  the  case  and  the  real  intent  of  the  parties.     A  rule  thus  stringent  ought 
not  to  be  applied  to  an  innocent  mistake,  not  affecting  the  risk,  to  which  both  par- 
ties have  contributed.     The  company  cannot  justly  complain  that  it  is  liable  in 
Buch  case  ;  first,  because  its  own  agent  has  aided  in  the  misrepresentation  ;  and, 
secondly,  because  its  conduct  would  not  have  been  different  had  the  fact  been 
truly  stated.     In  the  case  of  Insurance  Company  v.  Wilkinson,  16  Wall.  (U.  S.) 
222,  Mr.  Justice  Miller  delivered  s.  very  interesting  opinion,  greatly  to  be  com- 
mended for  the  sound  and  thoughtful  views  therein  presented.     Much  of  it  has 
a  strong  application  to  the  present  case.     In  the  course  of  the  opinion  he  said : 
'  It  is  not  to  be  denied  that  the  application,  logically  considered,  is  the  work  of 
the  assured,  and  left  to  himself  or  to  such  assistance  as  he  might  select,  the  per- 
son so  selected  would  be  his  agent,  and  he  alone  would  be  responsible.     It  was 
well  known,  however,  so  well,  that  no  court  would  be  justified  in  shutting  its  eyes 
to  it,  that  insurance  companies  oi'ganized  under  the  laws  of  one  State  and  having 
in  that  State  their  principal  business  ofKce,  send  their  agents  all  over  the  land 
with  directions  to  solicit  and  pi'ocui'e  applications  for  policies,  furnishing  them 
with  printed  arguments  in  favor  of  the  value  and  necessity  of  hfe  insurance,  and 
of  the  special  advantages  of  the  corporation  which  the  agent  represents.     The 
agents  are  stimulated  by  lettei-s  and  instructions  to  activity  m  procuring  con- 
teicts,  and  the  party  who  in  this  manner  is  induced  to  take  out  a  pohcy  rarely  sees 
or  knows  anything  about  the  company  or  officers  by  whom  it  is  issued,  but  looks 
to  and  relies  upon  the  agent  who  has  persuaded  him  to  effect  insurance  as  the 
full  and  complete  representative  of  the  company  m  all  that  is  said  or  done  in 
making  the  contract.'    The  learned  ju-stice  concedes,  that,  according  to  some  of 
the  earUer  decisions,  the  responsibility  of  the  companies,  for  the  acts  of  their 
agents,  was  limited  to  the  simple  receipt  of  the  premiums  and  dehvery  of  the 
BolicY— a  doctrine  which  had  a  reasonable  foundation  to  rest  upon  at  a  time  when 
insurlnce  companies  wait«d  for  parties  to  come  to  them  to  seek  assurance,_or  to 
forward  applications  on  their  own  motion.     But  to  apply  such  a  <  octrme  in  its 
full  force,  to  the  present  system  of  selling  pohcies  through  agents,  would  be  a 
snare  and  a  delusion,  leading,  as  it  has  done  in  numerous  instances,  to  the  gross- 
est frauds,  of  which  the  insurance  coi-porations  receive  the  benehts,  and  the  par- 
tii   supposing   themselves    insured  are  the  victims.     An  msurance  company, 
esTablShing  a  local  agency,  must  be  held  responsible  to  the  parties  with  whom 
they  tansf^t  business,  for  the  acts  and  declarations  of  the  agent   w.thm  the 
scoDeof  his  employment,  as  if  they  proceeded  from  the  principal.       bee  also, 
MZ:'.Madlol  Co.  kut.  Ins.  Co.,  11  Ba-b    634 ;  ^a,.^Z^  t'en^tfot  ^l^ 
Inn  Co    61  id.  479;  and  Am.  Lead.  Cas.  5th  ed.  p.  917.     Ihe  tendency  ol  tne 
mTde™"  decisions  is  in  accordance  with   the    liberal  views  announced  by     he 
Surname  Court  of  the  United  States.     It  is  a  source  of  congratula  ion  that  the 
couS  construing  these  contracts  are  abandoning  mere  technicalities  and  ren- 
dering deSs  more  in  harmony  with  the  general  sense  of  mankind,  and  the 
dfcUtes  of  an  enlightened  judicial  policy.     The  case  before  us  presents  a  striking 
dictates  01  an  enngauc        j  I"  j^^'^    rpj^    fecord  does  not  contain  all  the  evi- 

.llustrataon  of  t'^'^.^i^*??®' if -f^ery  evident,  however,  that  the  east  end  of  the 
dence  addued  on  the  t'l'^'^  ./'J,''^'/  weather-boarded  and  plastei-ed.  No  one 
b"^  diug  }"«"rf„  J'-^^  Jftts  very  pvobabfe  theh°existence  w^s  unknown  both  to 
could  see  these  logs,  and  J' ^s  J'^i  y  P^ooa  concurred  in  representing  the 

a"Smf  anTthLlSi^^^^^^^^^  -eited  in  the  policy.    Now,  conced- 


436  Misrepresentation. 

led  by  some  act  of  the  assured,  he  cannot  defeat  his  liability  upon  the 
policy.  If,  instead  of  relying  upon  the  statements  of  the  assured,  he 
prefers  to  have  the  premises  examined  by  his  agent,  he  must  himself 
answer  for  the  negligence  or  incompetency  of  the  agent  to  whom  he 
commits  the  duty,'  unless  there  is  collusion  between  the  agent  and 
the  assured." 

When  the  insurer  knows  the  character,  nature  and  situation  of  the 
risk  before  he  takes  it,  he  cannot  complain  that  the  assured  has  not  told 
him  what  he  already  knew,  or  that  he  has  made  statements  that  the 
insurer  knew  to  be  false.     In  such  a  case,  he  has  not  been  misled.' 


ing  this  -was  a  misdescription,  which  is  very  questionable  to  say  the  least,  no  one 
can  suppose  it  was  material  to  the  policy,  or  that  it  had  the  slig^htest  effect  upon 
the  premium.  In  other  words  the  misrepresentation,  if  such  it  was,  was  wholly 
immaterial.  And  we  are  told  that  this  constitutes  a  breach  of  warranty,  and  a 
consequent  forfeiture  of  the  policy.  We  cannot  subscribe  to  this  view.  If  any 
breach  has  occurred,  we  think  the  company  is  estopped,  under  all  the  circum- 
stances, to  insist  upon  it." 

'  Howard  F.  Ins.  Co.  v.  Brumner,  24  Penn.  St.  50 ;  Clark  v.  Manufacturers'  Ins. 
Co.,  8  How.  (U.  S.)  235 ;  Owmberland  Valley,  etc.,  Ins.  Co.  v.  ScheU,  30  Penn.  St.  31. 

•  Smith  V.  Ins.  Co.,  25  Penn.  St.  320. 

'In  McFee  v.  S.  C.  Ins.  Co.,  2  McC.  (S.  C.)  503,  the  defendants  Tcnew  that  the 
voyage  was  prohibited ;  and  the  court  held  that,  in  view  of  that  fact,  they  could 
not  be  heard  to  say  that  the  voyage  was  illegal.  The  same  rule  has  been  held  in 
reference  to  the  keeping  of  prohibited  articles.  "When  the  insurer  Tcnew  that  such 
articles  were,  and  would  be  kept  by  the  assured,  it  is  held  that  he  is  estopped 
from  setting  up  a  breach  of  a  condition  of  the  policy,  in  that  respect,  to  avoid 
liability.  Phoenix  Iiis.  Co.  v.  Lawrence,  i  Met.  (Ky.)  9 ;  Allen  v.  Vt.  Mwt.  F.  Ins. 
Co.,  12  Vt.  366 ;  McFarUnd  v.  Peabocly  Ins.  Co.,  6  W.  Va.  425 ;  McFarland  v. 
^t7M  Ins.  Co.,  6  id.  437  ;  Clark  v.  Union,  etc.,  Ins.  Co.,  40  N.  H.  333  ;  Patten 
V.  Merchants',  etc.,  Ins.  Co.,  40  id.  375;  James  River  Ins.  Co.  v.  Merritt,  47  Ala. 
387  ;  Beat  v.  Park  F.  Ins.  Co.,  16  Wis.  241. 
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CHAPTER    VII. 

ALTERATION   OR  CHANGE   OP  RISK. 

Sbc.  226.  Alterations  or  change  of  risk. 

Sbc.  227.  Pi'ohibited  uses,  material,  per  se. 

Sbc.  228.  Questions  for  jury.     Questions  for  court. 

Sbc.  229.  Knowledge  of  agent  excuses  breach,  when. 

Sec.  230.  Immaterial  changes  not  within  the  prohibition. 

Sbc.  231.  Erection  of  adjoining  buildings. 

Sbc.  232.  Must  be  change  or  alteration  of  risk. 

Sbc.  233.  Test  aa  to  what  is  an  increase  of  risk. 

Sbc.  234.  Condition  not  extended  by  implication. 

Sbc.  235.  Notice  need  not  be  given  of  immaterial  changes. 

Sec.  236.  Change  of  use. 

Sbc.  237.  Use  by  tenant. 

Sec.  238.  Usages  and  incidents  of  risk. 

Sbc.  239.  Condition  an  independent  one. 

Sec.  240.  Change  of  business. 

Sbc.  241.  No  offset  of  benefits. 

Sec.  242.  Experts. 

Sec.  243.  Rate  of  premium  not  always  the  test. 

Sec.  244.  Oi-dinary  repairs  not  within  the  prohibition. 

Sec.  245.  Burden  of  proving  increase  on  insurer. 

Sec.  246.  Material  alterations  or  changes. 

Sec.  247.  Enlargement  of  building. 

Alteration  or  change  of  risk. 

Sec.  226.  In  order  to  invalidate  a  policy  upon  the  ground*  of  altera- 
tions or  changes  in  the  risk  made  subsequent  to  the  insurance,  they 
must  be  shown  to  have  materially  increased  the  risk.  The  mere  fact  that 
a  change  has  been  made,  or  that  alterations  have  been  effected,  does 
not  aflfect  the  validity  of  the  policy.  They  must  materially  increase 
the  risk,  and  the  burden  of  establishing  the  fact  is  upon  the  insurer.' 


'In  Jones  Mfg.  Co.  v.  Mut.  Ins.  Co.,  8  Cush.  (Mass.)  83,  the  policy  provided 
that,  if  the  situation  or  circumstances  affecting  the  risk  thereupon  should  be  so 
altered  or  changed  by  the  insured,  without  the  consent  of  the  insurer,  or  so  as  to 
increase  the  risk,  the  policy  should  be  void.  After  the  policy  was  issued,  the 
insured  changed  the  location  of  the  stove  and  its  smoke  pipe,  without  the  assent 
of  the  insurer,  so  that  the  smoke  pipe,  instead  of  passing  into  the  chimney  in  that 
stoi-y,  was  cai-ried  up  through  the  floors  of  the  second  and  third  stories,  and, 
after  passing  around  the  third  stoiy,  about  two  feet  from  the  flooi',  for  the  pur- 
pose of  di-ying  wool,  entered  the  chimney  in  that  story.     The  judge  instructed 
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The  change  must  be  essential  and  material,  and  such  as  was  not  con- 
templated by  the  insurer;'  it  must  change  and  enhance  the  risk. 

Prohibited  uses  material,  per  se. 

Sec.  227.  When  the  policy  stipulates  against  the  use  of  the  premises 
for  certain  purposes,  as  where  a  list  of  uses  regarded  as  hazardous, 
extra  hazardous  or  specially  hazardous  is  annexed  to  the  policy,  unless 
the  use  for  which  the  premises  are  insured,  or  the  description  of  the 
risk  imports  a  license  to  use  the  premises,  for  certain  purposes  named 
as  hazardous,  etc.,  the  use  of  the  premises  for  any  of  such  purposes, 
or  the  keeping  of  any  such  hazardous,  etc.,  articles  peo'  se  avoids  the 
policy,  and  the  only  question  is,  whether  the  premises  were  used  for  such 
prohibited  purposes,  or  such  prohibited  articles  were  kept,  and  if  so,  the 
policy  is  invalidated  without  any  reference  to  the  question  whether  the 
risk  was  thereby  increased  or  not.  "The  insurer  has  made  it  material  by 
the  prohibition,  and  his  action  in  that  respect  is  conclusive,"  and  the 

the  jm-y  that  sur;h  alteration  and  use  of  the  pipe  in  the  third  story  would  not 
invalidate  the  policy,  unless  the  chang-e  increased  the  risk  from  tire  in  that  story, 
and  the  ruling  was  sustained  on  appeal.  In  Woody.  Hmtford  F.  Ins.  Co.,  13 
Conn.  533,  the  building  was  insured  as  a  paper  mill.  The  rag  cutter  and  duster 
were  taken  out.  and  a  pair  of  stones  for  grinding  grain  wei-e  substituted  in  their 
place.  Held,  that  the  policy  was  not  per  se  avoided  by  such  change,  nor  at 
all  unless  the  risk  was  materially  increased  thereby.  See  also,  Manley  v.  Ins. 
Co.  of  iV.  America,  1  Lans.  (N.  Y.)  20.  The  putting  up  of  an  additional  stove  in 
the  building  was  held  of  itself,  not  to  invalidate  the  policy.  The  court  held  that 
the  insurer  must,  in  order  to  avoid  liability,  show  that  the  rUk  was  increased  thereby. 
JYewhall  v.  Uniun,,  etc.,  Ins.  Co.,  52  Me.  180.  In  Stokes  v.  Cox,  4  H.  &  N.  445,  the 
policy  covered  "buildings,  part  of  the  lower  story  used  as  a  stable,  coach- 
house and  boiler-house  ;  no  steam  engine  employed  on  the  iiremises,  the  steam 
from  said  boiler  bein^  used  for  heating  water  and  warming  the  shops.  Melting 
tallow  by  steam  in  said  boiler-house,  and  the  use  of  two  pipe-stoves  in  said  build- 
ing are  allowed.  Warranted  that  no  oil  be  boiled  nor  any  process  of  japanning 
loathei-be  carried  on  therein,  nor  in  any  building  adjoining  thereto."  Stipulated : 
"  If,  after  the  insurance  shall  have  been  effected,  the  risk  shall  be  increased  by 
any  alteration  of  circumstances,  and  the  same  shall  not  be  indorsed  on  the  policy 
by  an  agenj;  of  the  company,  and  a  higher  premium  paid  if  required,  such  insur- 
ance shall  be  of  no  force."  It  was  a  special  risk.  After  the  policy  was  effected, 
a  steam  engine  was  put  up  into  the  stable,  supplied  with  steam  from  a  boiler 
insured  by  the  policy,  of  which  insurers  had  not  any  notice  ;  but  the  jury  found 
specially  that  the  risk  was  not  incj;eased.  Held,  insured  was  not  bound  to  give 
notice  of  the  alteration  unless  the  risk  was  increased  ;  that  as  it  was  found  that 
no  mcrease  of  risk  had  occurred,  the  plaintiffs  were  entitled  to  judgment. 

■In  Appleby  V.  Astar  F.  Ins.  Co.,  54  N.  Y.  253,  the  respondents  occupied  a 
part  of  the  premises  for  storage  pui-poses  under  a  lease,  containing  a  provision 
agamst  the  use  of  the  building  for  extra  hazardous  pui^poses.  A  part  of  the 
premises  were  subsequently  leased  for  the  purpose  of  finishing  chairs,  for  which 
various  inflammable  substances  were  used,  and  the  fire  was  occasioned  by  the 
use  of  an  alcohol  lamp  in  this  business.  Held,  that,  in  the  first  class  of  hazards, 
■no  process  of  manufacture  or  completion  of  any  article  was  contemplated,  and 
that  it  had  reference  to  articles  in  a  finished  state,  also,  that  there  was  an 
important  difference  between  the  risk  of  insuring  against  fire  any  article  com- 
pleted and  finished  and  the  same  article  undergoing  the  process  of  completion. 

'Herwy  y  Mutual  F.  In^.  Co.,  11  U.  C.  (C.  P.)  394  ;  Harris  v.  Colrmhian  Ins. 
to.,  4  Ohio  285  ;  Appleby  v.  Firmnm's  Ins.  Co.,  45  Barb.  (N.  Y.)  454  ;  Avplebv  v. 
Aatm-  Ins.  Co.,  54  N.  Y.  253 ;  WasUngtm  F.  Ins.  Co.  v.  Davison,  30  Md.  91  j 
Mei-chants,  etc.,  Ins.  Co.  v.  Washington,  etc.,  Ins.  Co.,  1  Handy  (Ohio)  181 
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fact  that  the  loss  did  not  result  from  such  change  of  risk  is  of  no  con- 
sequence. The  change  having  been  made  contrary  to  prohibitory 
clause  in  the  policy,  is  fatal  to  a  recovery  for  a  loss,  from  whatever 
cause  it  arises." 

Question  for  jnry.     Question  for  court. 

Sec.  228.  The  question  whether  a  change  of  circumstances  in  the 
situation,  use  or  condition  of  property  insured  increases  the  risk  is  purely 
one  of  fact  for  the  jury,  and  their  hnding  is  conclusive; "  but,  whether  an 
increase  of  risk  avoids  the  liability  of  the  insurer,  is  a  question  of  law 
for  the  court.  Thus,  a  policy  was  issued  upon  a  dwelling-house,  upon 
an  application  which  set  forth  that  the  building  was  a  dwelling-house 
used  and  occupied  for  "  farmer's  use."  The  building  was  so  used 
when  the  application  was  made,  and  when  the  policy  was  issued. 
But  subsequently  it  was  vacated,  and  remained  vacant  for  the  period 
of  fifty-three  days,  when  it  was  destroyed  by  fire.  After  the  tenant 
left  the  house,  the  assured  used  reasonable  efforts  to  secure  another 
tenant,  but  unsuccessfully.  The  defendant  insisted  in  defense,  and 
requested  the  court  to  instruct  the  jury  that  there  had  been  such  a 
change  of  occupancy  of  the  building  as  caused  a  material  increase  of 
the  risk,  by  the  -advice,  consent  or  procurement  of  the  assured,  and 
rendered  the  policy  void.  But  the  court  held,  and  so  instructed  the 
jury,  that,  if  they  found  that  there  was  no  material  increase  of  risk, 
caused  by  the  change  of  occupancy,  or  of  business  in  said  buildings, 
that  the  plaintiff  was  entitled  to  a  verdict;  but,  if  they  were  satisfied 
that  a  dwelling-house  being  unoccupied  occasioned  a  material  increase 
of  risk,  yet,  if  they  were  s&tisfled  that  it  was  occupied  as  a  dwelling-house 
at  the  time  when  it  was  insured,  and  that  it  was  the  intention  of  the  assured 
to  continue  its  use  as  a  dwelliny-house,  and  he  was  making  reasonable  efforts 
to  get  a  new  tenant,  the  fact  that  the  house  was  vacant  at  the  time  of  the 
loss  would  not  avoid  the  policy ;  and  this  ruling  was  sustained  upon 
appeal.' 


'Jones  V.  Manufacturers'  Ins.  Co.,  8  Cush.  (Mass.)  82  ;  Olen  v.  Lewis,  8  Exchq. 
607 ;  Stetson  v.  Ins.  Co.,  4  Mass.  330 ;  Clark  v.  Manufacturers'  Ins.  Co.,  2  W.  & 
M.  (U.  S.)  472 ;  Allen  v.  Ins.  Co.,  2  Md.  Ill ;  Gfrant  v.  Htrward  lui.  Co.,  5  Hill 
(N.  Y.)  10 ;  Billings  v.  Tolland,  etc.,  Ins.  Co.,  20  Conn.  139  ;  Jefferson  Ins.  Co.  v. 
CotTieal,  7  Wend.  (N.  Y.)  72. 

'  That  the  jury  are  to  determine  whether  the  risk  is  increased,  see  Jones  v.  Fire- 
inan's  Fund  Ins.  Co.,  51  N.  Y.  318 ;  Williams  v.  People's  Ins.  Co.,  57  id.  274 ; 
Lyon  V.  Cojn'l  Ins.  Co.,  2  Rob.  (La.)  266 ;  BoUnson  v.  Mercer  Co.  Ins.  Co.,  27 
N.  J.  134. 

'ffamwell  v.  Merchants,  etc.,  Ins.  Co.,  12  Cush.  (Mass.)  167. 
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Enowledc  e  of  agent  excuses  breach;  when. 

Sec.  229.  In  order  to  ascertain  whether  a  particular  use  of  property- 
increases  the  risk,  the  testimony  of  persons  skilled  in  insurance  business 
is  admissible  upon  the  question  whether  such  use  occasions  a  material 
increase  of  risk.'  When  a  policy  provides  that  unless  notice  is  given 
of  changes  in  the  risk,  or  of  any  other  matter,  if  the  company  knows 
the  facts  from  any  source,  or  what  is  equivalent  thereto,  if  the  agent 
knows  the  facts,  notice  need  not  be  given  unless  the  policy  requires  that 
notice  'shall  he  given  to  the  company  itself,  or  in  a  particular  way,"  and 
even  this  condition  may  be  waived  by  an  agent  of  the  company,  who, 
with  fuU  knowledge  of  the  facts,  waives  the  condition  or  renews  the 
policy.'  But  a  renewal  of  the  policy,  without  full  kruywledge  of  such 
changes,  or  breach  of  the  conditions  of  the  policy,  does  not  amount  to  a 
waiver.  In  such  a  case  the  maxim  qui  tacit  consentire  videtur  does  not 
apply.* 

Immaterial  changes  not  within  the  prohibition. 

Sec.  230.  A  provision  in  a  policy  that  "  any  change  in  the  risk  "  shall 
avoid  the  policy,  applies  only  to  such  changes  as  are  material  to  the  risk 
and  increase  or  enhance  it,  and  does  not  apply  to  immaterial  changes 
that  do  not  produce  that  result.  Thus,  where  a  policy  was  issued 
upon  a  brick,  grist  and  plaster  mill,'  with  such  a  provision  therein,  it 
was  held  that  the  erection  of  a  steam  power,  contiguous  to  the  mill,  to 
be  used  to  operate  it  in  times  of  low  water,  was  not  such  a  change  of 
the  risk  as  per  se  invalidated  the  policy.  "  If,"  said  Andrews,  J., 
"there  was, no  increase  of  hazard  by  reason  of  the  annexation  of  the 
steam  power,  there  was  no  change  of  risk  within  the  meaning  of  the  policy, 
and  no  notice  was  required  to  be  given.  The  object  of  the  provision 
requiring  notice  where  the  risk  has  been  changed,  is  to  enable  the 
company  to  act  intelligently  upon  an  application  for  renewal.  If  the 
risk  was  not  increased  by  the  changes  in  the  condition  of  the  property,  the 
company  had  no  interest  in  knowing  the  fact  that  they  had  been 
made.'    A  mere  temporary  use  for  a  more  hazardous  purpose,  does  not 

'  (raiKweU  V.  Merchants'  etc.,  Ins.  Co.,  12  Gush.  (Mass.)  167. 
HotckJdss  V.  Germania  F.  Ins.  Co.,  5  Hun  (N.  Y.  S.  C.)  9. 

*  Parker  v.  Arctic  Ins.  Co.,  59  N.  Y.  1 ;  CarroU  v.  C.  0.  Ins.  Co.,  1  Abb.  N.  Y. 
Ct.  App.  Dec.  316  ;  Fi-anklin  F.  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  446. 

*  Carpenter  v.  Pro%i.,  etc.,  Ins.  Co.,  16  Pet.  (U.  S.)  495 ;  lAddle  v.  Market  Ins. 
Co.,  29  N.  Y.  184 ;  Kimball  v.  Howard  F.  Ins.  Co.,  8  Gray  (Mass.)  29  :  Hope  v. 
Lawrence,  50  Barb.  (N.  Y.)  258. 

Tarker  v.  Arctic  F.  Ins.  Co.,  59  N.  Y.  1. 

"In  Blood  V.  Howard  F.  Ins.  Co.,  12  Cu^h.  (Maes.)  472,  the  policy  contained  a 
clause  that  "if  the  situation  or  circumstances  aflecting  the  lisk  shall  be  altered 
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come  within  the  prohibition.  There  must  be  a  change  of  use,  an  increase 
of  risk  of  a  permanent,  as  distinguished  from  a  tempwary  character. 
Thus,  the  use  of  a  building,  insured  as  a  shoe  factory,  for  a  single 

or  changed  by  the  agency  of  the  assured,  so  as  to  increase  the  risk,  the  policy 
shall  be  null  and  void,  unless  confirmed  by  the  company."  The  plaintifl",  in  his 
application,  stated  that  the  building-  was  "  foi'merly  used  as  a  machine  shop,  all 
of  which  business  is  now  stopped,  and  shop  fastened  \ip,  and  only  used  for  the 
pui-pose  of  the  meeting  of  the  band  dui-ing  the  evenings  of  the  week,  on  the  sec- 
ond floor."  The  application  was  referred  to  and  adopted  as  a  "  part  of  the  policy, 
and  a  warranty  (m  the  part  of  the  assured."  A  loss  having  occurred,  in  iCa  action 
upon  the  policy,  the  defendants  offered  to  show  that  the  building  had  been  used 
for  other  purposes  than  that  specified  in  the  application,  and  during  the  life  of 
the  policy,  but  did  not  attempt  to  show  that,  at  the  time  of  issuing  the  policy,  the 
representation  was  not  correct ;  noi-  that  the  risk  was  thereby  increased,  but 
claimed  that,  whether  the  risk  was  or  was  not  increased  by  such  use,  the  use 
operated  as  a  breach  of  warranty  which  avoided  the  policy.  But  the  court  held 
that  the  warranty  only  applied  to  the  use  of  the  buildivg  when  the  application  was 
Tnade,  and  could  not  be  construed  as  a  warranty  that  it  should  continue  to  be  so 
used.  BiOBLow,  J.,  delivei-ed  a  very  able  opinion  in  the  case,  in  which  he  said  : 
"  It  is  often  quite  difficult  to  determine  whether  a  stipulation  in  a  policy  of  insur- 
ance is  simply  descriptive  and  affirmative,  or  whether  it  is  executory,  and  relates 
to  the  future  use  and  condition  of  the  property  insured.  But  in  the  present  case, 
we  think  it  clear  that  the  answer  of  the  assured  to  the  third  interrogatory  in  the 
application  for  insurance  was  confined  solely  to  a  description  of  the  building,  and 
the  purpose  to  which  it  was  appropriated  at  the  time  the  policy  was  entered  into. 
Such  is  the  proper  and  literal  constniction  of  the  terms  of  the  question  and 
answer,  both  of  them  pointing  only  to  the  condition  of  the  property  at  the  time  of 
making  the  contract,  and  not  to  its  future  use  or  occupation.  A  warranty  will  in 
no  case  be  extended  by  construction.  It  cannot  include  anything  not  fairly 
within  its  terms.  It  is  quite  ti-ne  that,  in  many  cases,  stipulations  in  form  only 
affirmative  have  been  held  to  be  in  fact  promissory.  But,  in  these  cases,  the 
natui'e  of  the  property  insured  and  the  subject-matter  of  the  warranty  rendered 
such  a  construction  of  the  contract  necessai-y  to  carry  out  the  plain  intent  of  the 
parties.  For  like  reasons,  we  think  it  entirely  clear  that  there  was  no  design  by 
either  party  to  the  contract  in  the  present  case  to  make  this  answer  an  executory 
stipulation.  It  would  be  unreasonable,  if  not  absurd,  to  suppose  that  the  owner 
of  the  building  intended  the  larger  portion  of  it  should  remain  fastened  up  and 
unoccupied  during  the  entire  term  covered  by  the  policy,  or  that  the  defendants 
assumed  the  risk  under  the  belief  that  such  was  the  stipulation  on  the  part  of  the 
assured.  The  natural  and  reasonable  inference  was,  that  some  beneficial  use  was 
intended  to  be  made  of  the  whole  premises,  and  it  would  require  very  cleai-  and 
explicit  language  to  rebut  such  an  implication.  But  a  more  decisive  and  satis- 
factoiy  indication  of  the  intent  of  the  parties  to  limit  this  warranty  to  a  descrip- 
tion of  the  property  as  it  was  at  the  inception  of  the  contract,  and  not  to  extend  it 
to  the  mode  of  its  future  use  and  occupation,  is  found  in  the  fact  that  there  was 
an  express  agreement  by  which  the  defendants  protected  themselves  against  any 
increase  of  risk  in  consequence  of  a  change  "in  the  situation  or  circumstances 
of  the  property.  This  leaves  no  room  for  doubt  that  the  sole  object  oi  the  war- 
ranty in  question  was  to  ascertain  the  precise  nature  and  condition  of  the  prop- 
erty at  the  time  the  risk  was  proposed  to  the  defendants  m  the  application  of  the 
plaintiff,  and  enable  them  to  judge  of  its  extent  and  character,  and  the  rate  of 
premiui  at  which  they  would  insure  it.  But  it  is  clear  that  they  did  not  rely 
upon  it  as  an  executory  stipulation,  by  which  the  plaintiff  was  to  be  bound  after 
the  contract  was  entered  into.  To  guard  against  any  increase  of  risk  which 
might  arise  from  any  change  in  the  structure  or  use  of  the  property,  they  rel  ed 
upSn  a  special  agi-eement,  designed  for  that  purpose  only.     If  they  relied  on  the 


ji  uie  propertv."     BiUings  v.  TolLana  uo.  mm.  jp.  z/w.  ^u.,  ^^ ^^.....  .^^,  ^  ^..-il 

V.  BnfflaoF.  Ins.  Co.,  sfcomst.  122;  Luce  v.  Dorchester  Ins.  Co.,  110  Mass.  ibl. 
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night  to  draw  a  lottery,"  the  use  of  premises  for  a  single  night  to 
shelter  the  crew  of  a  wrecked  vessel,"  or  temporarily  permitting  a 
granary  and  kiln  for  drying  corn  to  be  used  for  drying  bark,'  was  held 
not  such  a  violation  of  a  condition  against  an  increase  of  risk  as 
avoided  the  policy. 

Erection  of  adjoming  buildings  avoids  policy,  when. 

Sec.  231.  When  a  policy  provides  that  "if  the  situation  or  circum- 
stances affecting  the  risk  shall  be  so  altered  or  changed,  by  or  with  the 
advice,  agency  or  consent  of  the  assured,  as  to  increase  the  risk  there- 
upon," and  "  if  during  the  insurance  the  risk  be  increased  by  the  erec- 
tion of  buildings,  or  by  the  use  or  occupation  of  neighboring  premises, 
or  otherwise,  or  if  the  company  shall  so  elect,"  it  shall  be  optional  with 
it  to  terminate  the  insurance  upon  refunding  a  rateable  proportion  of 
the  insurance,  any  alteration  materially  increasing  the  rirk,  avoids  the 
policy  without  any  election  on  the  part  of  the  insurers  or  notice  from 
them.  Thus,  where  under  such  a  policy  upon  a  dwelling-house,  the 
insured  erected  a  furniture  factory  upon  an  adjoining  lot,  with  a  steam- 
engine  and  boiler,  the  policy  was  held  thereby  avoided." 

Must  be  a  change  or  alteration  of  risk. 

yEC.  232.  Where  a  policy  provides  that  "  if  the  situation  or  circum- 
stances affecting  the  risk  shall  be  so  altered  or  changed,  as  to  increase 
the  risk,"  the  policy  shall  b^  void,  the  policy  is  not  avoided  by  the  use 
of  the  premises  for  any  purpose,  or  in  any  mode  in  or  for  which  they 
were  used  when  the  policy  was  issued.  It  is  only  an  alteration  or 
change  in  the  risk  that  renders  the  policy  void,  and  in  the  absence  of 
any  fraudulent  concealment  of  the  situation  and  character  of  the  risk, 
the  policy  is  not  avoided  by  the  use  of  the  premises  in  the  mode,  and 
for  the  purposes  existing  at  the  time  when  the  contract  was  entered 
into.  Thus,  when  the  insurers  issued  a  policy  upon  freight  buildings 
and  freight  belonging  to  (he  Fitchb'.irgh  Railroad  Co.,  with  a  provision 
similar  to  that  referred  to,  and  it  appeared  that  for  some  time  before, 
as  well  as  at  the  time  of  the  insurance,  a  dummy-engine  had  been 
employed  near  the  buildings.  It  was  held  that  its  subsequent  use  did 
not  avoid  the  policy,  and  that,  the  policy  having  been  made  without 
any  written  application,  they  waived  all  the  provisions  of  the  policy 
requiring  "  a  full,  just  and  true  statement  of  all  matters  relating  to  or 

'Boarchnan  v.  Merrimac  Ins.  Co.,  8  Cush.  (Mass.)  583. 
"  Sand  V.  Citizens'  Ins.  Co.,  2  Gray  (Mass.)  221. 
"Shaw  v.  Robherds,  6  Ad.  &  El.  75. 
''Allen  V.  Massasoit  Ins.' Co.,  99  Mass.  160. 
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affecting  the  risk,"  '  and  could  not  set  up  fraudulent  concealment  as  a 
ground  of  defense."  When,  however,  under  a  policy  containing  a  pro- 
vision as  to  change  of  risk  similar  to  that  previously  stated,  any  con- 
siderable and  deliberate  alteration  of  the  building,  not  incidental  to  the 
ordinary  use  of  the  property,  will  avoid  the  policy,  although  made  by  a 
tenant,  if  made  with  the  knowledge  or  assent  of  the  insured,  and 
although  such  change  does  not  materially  increase  the  risk,  and  did 
not  cause  the  loss.' 

Test  as  to  ^hat  is  an  increase  of  risk. 

Sec.  233.  In  determining  the  question  whether  certain  changes  are 
material  to  the  risk  or  not,  reference  should  first  be  had  to  the  printed 
lists  of  hazardous  or  extra  hazardous  trades  or  uses  of  premises,  to 
ascertain  whether  the  particular  use  is  comprehended  under  the  express 
terms  of  either  of  those  heads,  as,  if  it  is,  the  policy  is  invalidated  with- 
out further  inquiry,  because  the  insured  has  made  them  material  by 
expressly  excluding  them,  and  the  insured  having  acted  with  notice  of 
his  peril,  embraced  in  the  contract  itself,  cannot  insist  that  the  peril 
was  not  increased.  For  instance,  if  a  person  insured  in  a  non-hazard- 
ous class,  should  turn  his  building  to  another  non-hazardous  use,  tho 
insurer  could  not  complain  unless  the  risk  in  fact  was  thereby  materi- 
ally increased  ;  but,  if  he  should  convert  it  to  a  use  denominated  in 
the  policy  as  hazardous,  or  extra  hazardous,  the  policy  would  be  void, 
whether  the  risk  was  thereby  in  fact  materially  increased  or  not,  and 
the  question  of  increase  of  risk  would  not  arise,  because  the  parties 
hate  made  it  material  by  stipulating  against  such  use.*  But  when  the 
use  is  not  specially  named  in  the  policy,  or  when  any  change  is  effected 
in  the  use,  not  specially  stipulated  against,  the  question  then  arises, 
whether  the  change  is  in  fact  material  to  the  risk,  and  while  the  testi- 
mony of  experts,  or  persons  familiar  with  the  business  of  insurance  is 
competent  upon  the  question  of  materiality,  their  testimony  is  by  no 
means  conclusive.     It  is  for  the  jury  to  say  whether,  in  view  of  all 


'  Commonvxalth  v.  IKde  and  Leather  Ins.  Co.,  112  Mass.  136. 

'  Liberty  Hall  Assoeiation  v.  Housato'nic  Mut.  F.  Ins.  Co.,  7  Gray  (Mass.)  261  ; 
Hall  V.  People's  Mut.  F.  Ins.  Co.,  6  id.  185. 

'Lyman  v.  State  Mut.  F.  Ins.  Co.,  14  Allen  (Mass.)  329. 

*  Murdoch  V.  Chenango  Ins.  Co.,  2  N.  Y.  210;  U.  S.  Irus.  Co.  v.  Kimberley,  34 
Md.  224  ;  Lounsbury  v.  Protection  Ins.  Co.,  9  Conn.  436 ;  7?ts.  Co.  of  JV.  America 
V.  McDowell,  50  111.  120;  iV.  S.,  etc.,  Ins.  Co.  v.  Wet7nore,  32  111.  22;  Glen  v. 
Lewis,  8  Exchq.  607 ;  Joyce  v.  Maine  Ins.  Co.,  45  Me.  168  ;  Diehl  v.  Adatm,  etc.. 
Ins  Co  ,  59  Penn.  St.  443  ;  Schmidt  v.  Peoria  M.  &  F.  Ins.  Co.,  41  111.  295  ;  Lee 
V.  Howards'  F.  Ins.  Co.,  3  Gray  (Mass.)  383 ;  Mead  v.  N.  W.  Ins.  Co.,  7  N.  Y. 
530 ;  New  Castle  F.  Ins.  Co.  v.  Mac  Morran,  3  Dow.  255. 
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the  circumstances,  a  reasonably  prudent  man,  under  the  same  circum- 
stances would  have  been  influenced  in  taking  or  declining  the  risk,  or 
would  have  charged  a  higher  rate  of  premium  therefor.  And  in  deter- 
mining this  question  they  are  to  say  whether,  in  view  of  the  evidence, 
the  liability  of  the  property  to  a  destruction  from  the  peril  insured 
against  was  essentially  increased. 

Condition  will  not  be  extended  by  implication. 

Sec.  234.  Conditions  in  a  policy  mil  not  be  extended  by  implication  to  cover 
matters  not  clearly  and  unmistakably  within  the  meaning  of  the  condition 
according  to  the  usual  and  ordinary  meaning  of  the  words  used.     The 
insurer  has  a  right  to  engraft  any  lawful  condition  he  sees  fit,  upon  the 
policy,  but  he  must  do  so  by  the  use  of  terms  that  leave  no  doubt  as  to  the  extent 
and  purport  of  the  condition,  and  will  receive  no  aid  from  forced  inferences. 
Thus,"  where  a  policy  was  issued  upon  a  dwelling-house  of  the  plain- 
tiff^'s  testator,  with  a  condition  that  work  in  altering  or  repairing  the 
building  would  vitiate   the   policy,  unless  permission  therefor  was 
indorsed  thereon,  but  five  days,  however,  were  allowed  each  year  for 
incidental  repairs,  without  notice  or  indorsement,  and  the  plaintiff 
procured  a  carpenter's  risk  for  two  months  for  extensive  repairs,  which 
were  not  completed  within  the  two  months ;  and  subsequently  further 
repairs  were  begun  by  putting  on  new  siding,  and  three  days  after  such 
repairs  were  commenced  the  buildings  were  burned  ;  it  was  held  that 
the  work  being  done  was  embraced  in  the  term  "  incidental  repairs," 
and  did  not  avoid  the  policy.     Allen,  J.,  said:  "  Insurers  have  the 
right  to  insist  upon  the  due  observance  of  every  condition  to  which 
the  assured  has  assented  by  accepting  the  policy,  or  otherwise,  and  to 
the  benefit  of  every  restriction  or  limitation  upon  their  liability  pro- 
vided foj*in  the  contract  of  insurance,     *     *      care  should  be  taken 
that  a  strained  and  unnatural  effect  is  not  given  to  words  and  terms 
to  the  prejudice  of  the  insured,  and  in  no  case  should  they  be  extended 
by  implication  so  as  to  embrace  cases  not  clearly  or  reasonably  within  the 
very  words  of  the  condition,  as  such  words  are  ordinarily  used  and  under- 
stood." 

Notice  need  not  be  given  except  when  change  is  material. 

Sec.  235.  When  a  policy  provides  that  "  any  change  in  the  risk  "  not 
made  known  at  the  time  of  the  renewal  of  the  policy,  shall  avoid  it, 
changes  material  to  the  risk  are  intended,  and  the  question,  whether  a 
failure  to  give  notice  of  a  change,  avoids  the  renewal,  depends  upon 

'Mann  v.  Hinm  Ing.  Co.,  59  N.  Y.  387. 
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whether  the  risk  was  increased  by  such  change.'  Thus,  in  the  case  last 
referred  to,  the  defendants  issued  a  policy  to  the  plaintiffs  upon  their 
"  brick  grist  and  plaster  mill,"  containing  such  a  clause.  In  the  fall, 
after  the  policy  was  issued,  the  plaintiffs  erected  a  steam  power  con- 
tiguous to  the  mill,  in  such  a  manner  as  rwt  to  increase  the  risk  in  any  way. 
It  was  held  by  the  court  that  neglect  to  give  notice  of  the  change,  did 
not  avoid  the  policy.  "  If,"  said  Andrews,  J.,  "  there  was  no  increase 
of  risk  by  reason  of  the  annexation  of  the  steam  power,  there  was  no 
change  of  risk  within  the  meaning  of  the  policy,  and  no  notice  was 
required  to  begiven.  *  *  If  the  risk  was  not  increased  by  changes  in 
the  condition  of  the  property,  the  company  had  no  interest  in  knowing  the 
fact  that  they  had  been  made."  An  additional  risk  is  not  the  same  as 
a  material  increase  of  risk,  for  there  may  be  an  additional,  without  a 
material  increase  of  risk.^ 

Where,  however,  the  risk  is  increased,  and  notice  is  not  givon,  and 
the  insurer  does  not  know  of  the  change  or  increase,  notice  must  be 
given  or  the  policy  is  defeated.' 

Notice  of  the  change  or  increase  must  be  given,  or  knowledge 
thereof  by  the  insurer  or  his  ageut,  or  a  waiver  of  the  breach,  must  be 
established,  or  the  policy  is  void.* 


^Parker  v.  The  Arctic  F.  Im.  Co.,  59  N.  T.  1. 

'  Allm  V.  Mutual  F.  Ins.  Co.,  2  Md.  111. 

'Jones  V.  Manufacturers'  Ins.  Co.,  8  Gush.  (Mass.)  82 ;  Kern  v.  iSt.  Louis,  etc., 
Ins.  Co.,  40  Mo.  19  ;  People's  Ins.  Co.  v.  Spencer;  54  Penn.  St.  353  ;  Bidwell  v. 
N.  W.  Ins.  Co.,  24  N.  Y.  302  ;  Rawley  v.  £hrtpire  Ins.  Co.,  40  id.  557.  Mere 
casual  conversations,  in  which  the  change  is  talked  about  with  the  insurer  or  his 
agent,  do  not,  of  themselves,  establish  notice  or  knowledge  of  the  change,  knowl- 
edge in  fact,  or  notice  of  the  extent  of  the  change,  must  be  shown.  Thus,  in 
Sykesv.  Perry  Co.,  etc.,  Ins.  Co.,  34  Penn.  St.  79,  the  policy  provided  that,  "in 
case  of  any  alteration,  etc.,  to  the  building  insured,  application  must  be  made  to 
the  secretai-y  or  any  agent,  who  shall  examine  the  premises,  and  certify  his 
opinion  whether  the  hazard  be  thereby  increased."  A  steam-engine  was  put  up 
and  used  in  the  premises  for  nearly  a  year,  and  for  the  purpose  of  showing  notice 
to  the  company,  defendant's  agent  testified:  "Plaintiff  told  me,  when  we  were 
fixing  the  papei-s,  he  contemplated  putting  an  engine  into  the  mill.  I  told  him 
to  leave  notice  with  D.,  and  I  would  come  up.  Some  time  after,  D.  saw  a  boiler 
passing,  and  supposing  it  was  going  into  the  mill,  told  the  agent."  Further  evi- 
dence was  given  to  show  that  other  persons  had  talked  with  the  agent  about  the 
boiler.  It  was  held,  the  evidence  was  insufficient  to  establish  notice  ;  therefore, 
insurers  were  discharged. 

*  In  Bowdl  V.  Baltimore  Eq.  Society,  16  Md.  377,  the  policy  provided  that, 
"  when  any  material  alteration  or  repairs  are  about  to  be  made  in  the  premises, 
which  increase  or  vary  the  i-isk,  infoi-mation  shall  be  given  in  writing  to  the  office, 
and  permission  obtained  from  the  directors  to  make  such  alterations  or  repairs, 
and,  in  default  thereof,  any  loss  happening  by  reason  of  making  such  repairs 
shall  not  be  paid  or  demanded.  Any  hazardous  business,  trade  or  occupation 
carried  on  on  the  premises,  which  shall  increase  the  risk,  shall  in  like  manner  be 
notified,  and  permission  obtained  to  carry  it  on,  and,  in  default  thereof,  this  pol- 
icy shall  be   void."    Held,  any  increase   of  risk  occasioned  by  an  alteration 


446  Alterations. 

Change  of  use  does  not  invalidate  unless  risk  is  increased,  or  the  use  prohibited. 

Sue.  236.  The  fact  that  the  property  is  described  as  of  a  certain  class, 
or  as  devoted  to  a  certain  use,  does  not  amount  to  a  warranty  that  such  use 
shall  continue,  but  merely  as  a  warranty  that  the  property  is  devoted 
to  such  use  at  the  time  the  insurance  is  made.  Therefore,  unless 
expressly  prohibited,  a  change  of  use  does  not  operate  to  invalidate  the 
policy,  unless  the  change  increases  the  risk.' 

Change  of  tenant.    Use  by  tenant,  insured  not  generally  responsible  for. 

Sec.  237.  Unless  the  assured  contracts  that  the  same  tenants  shall 
continue  to  occupy  the  premises  during  the  life  of  the  policy,  or  that 
he  will  give  notice  of  any  change  in  that  respect,  a  change  of  tenants 
does  not  avoid  the  policy,  even  though  the  first  tenant  was  a  very  pru- 
dent and  careful  man,  and  the  last  one  grossly  careless.  The  assured 
is  not  treated  as  guaranteeing  that  there  will  be  no  change  or  increase 
of  risk,  as  respects  the  habits  of  his  tenants,  unless  special  conditions  in 


or  occupation  of  the  premises  avoided  the  policy.  In  Gardiner  v.  Piscata- 
qxM  In,s.  Co.,  38' Me.  439,  the  policy  stipulated  that  "it  shall  he  the  duty 
of  insured  to  give  notice  to  the  secretaiy  of  any.  material  and  manifest 
increase  of  the  risk  which  may  have  happened  without  his  agency  oi-  consent, 
and  insurers  may  agree  with  insured  for  such  an  increase  of  premium  as  they 
deem  sufficient  to  cover  such  increase  of  risk,  or  they  may  withdraw  such  insur- 
ance altogether  ;  and,  if  insured  shall  neglect  to  give  notice,  or  refuse  to  comply 
with  the  decision  of  the  officers  of  the  company,  this  policy  shall,  from  that  time, 
he  void."  A  blacksmith  shop  was  erected  on  land  adjoining  the  property  insured, 
within  ten  or  twelve  feet  of  its  south  side,  used  by  the  owner.  Ahoiit  six  or  eight 
months  thereafter,  the  building  insured  was  consumed  by  fire,  originating  in  it, 
and  the  blacksmith  shop  was  also  burued  by  fire  communicated  from  the  store. 
About  six  months  theieafter,  insurers  made  an  assessment  on  the  policy  in  suit 
for  losses  occuning  before  the  fire.  It  was  held  that  erecting  the  blacksmith  shop 
increased  the  risk  and  avoided  the  policy  ;  making  and  collecting  the  assesement 
did  not  estop  insurer  from  treating  the  policy  as  void,  because  a  confirmation  does 
not  strengthen  a  void  estate  ;  when  a  lease  is  ipso  facto  void  by  the  condition,  no 
acceptance  of  rent  afterwards  can  give  it  countenance.  In  Kern  v.  St.  Louis,  etc., 
Ins.  Co.,  40  Mo.  19,  the  policy  provided  that  "if  the  i-isk  shall  be  materially 
increased,  notice  thereof  shall  be  given  to  the  insurer  immediately,  that  the  rate 
of  insurance  may  be  increased,  or  the  policy  canceled,  at  the  option  of  either 
party."  Held,  if  the  risk  was  materially  increased,  and  the  insured  failed  to 
give  notice  of  it,  the  policy  became  absolutely  void.  In  Harri.1  v.  Colmiibian 
Ins.  Co.,  4  Ohio  St.  285,  the  policy  covered  a  brick  flouring  mill,  engine  house, 
steam-engine,  and  machinery  thereto  belonging."  The  by-laws  were  made  part 
of  the  contract,  and  they  stipulated  :  "If  insured  shall  alter  or  enlarge  a  build- 
ing, or  appropriate  it  to  purposes  other  than  those  mentioned  in  the  policy,  so  as 
to  increase  the  risk,  the  same  shall,  ipso  facto,  become  void,  unless  notice  thereof 
shall  be  given  insurer."  Insured  commenced  to  make  repairs  and  continued  them 
for  about  three  months ;  but  they  were  finished  a.  few  weeks  before  the  fire 
occurred.  '  The  third  story  of  the  mill  had  been  used,  a  few  weeks  prior  to  the 
loss,  for  the  manufacture  of  tubs  and  churns.  It  was  held  that  the  insurers  were 
i-eleased.  In  such  cases  every  increase  of  risk  within  the  control  of  the  assured, 
not  noticed  to  the  insurer,  avoids  the  policy.  Bodge  Co.  Mut.  Itis.  Co.  v.  Boaers, 
12  Wis.  337.  f       J  y  y     > 

'  Wood  v.  HaHfwd  F.  Ins.  Co. ,  13  Conn.  533 ;  Manley  v.  Ins.  Co.  of  N.  Aiiierica, 
1  Lans.  (N.  Y.)  20.  n  j  > 
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respect  thereto  are  incorporated  into  the  policy.'  In  the  case  last  cited, 
the  application  contained  an  inquiry,  "  for  what  purpose  and  by  whom 
occupied  ?  "  to  which  the  assured  replied,  among  other  things,  that  the 
premises  were  occupied  as  a  tavern  stand,  by  Eliphalet  Sears.  Sears 
was  shown  to  be  a  very  careful,  prudent  man.  Before  the  policy 
expired,  Sears  moved  from  the  premises,  and  a  tenant,  who  was  grossly 
careless,  went  into  the  occupancy  thereof.  "  There  is  nothing,"  said 
Jewett,  J.,  "  indicating  that  Sears  would  or  should  continue  the  occu- 
pant during  the  continuance  of  the  insurance,  but  on  the  contrary,  if 
anything  may  be  implied,  it  may,  I  think,  be  implied  that  a  change 
of  tenants  might  be  made.  *  *  It  would  be  unreasonable  to  imply 
that  the  defendants  entered  into  the  contract  with  the  expectation  that 
the  then  tenant  was  to  continue  in  the  occupation  during  the  period  of 
the  running  of  the  policy,  in  the  absence  of  anything  of  thai  sm't  being 
indicated  in  the  application,  policy,  m-  proposals."  But  when  the  icse  of 
the  premises  is  changed,  by  any  means  within  the  control  of  the 
assured,  and  the  policy  provides  that  it  shall  be  void  "if  the  risk  is 
increased  by  any  means  within  his  control,"  if  he  lets  the  premises  to 
a  tenant  who  devotes  them  to  a  hazardous  use,  it  is  held  that  the 
policy  is  avoided,  whether  the  assured  Jcnew  that  the  tenant  devoted 
them  to  such  use  or  not.^  But,  it  would  seem  that  this  would  or  rather 
should  depend  very  much  upon  the  question  whether  the  assured  had 
the  power  to  prevent  the  hazardous  use,  and  in  Canada  it  is  held  that 
under  such  a  condition  the  policy  is  not  avoided,  unless  the  assured 
consented  to  the  use  or  alterations,  or  they  were  made  with  his  knowl- 
edge, and  that  the  mere  fact  that  he  might  have  entered  and  termi- 
nated the  lease,  is  not  decisive  of  the  question,  because  he  is  not  bound 
to  do  it.'  And  under  a  policy  containing  such  a  condition,  the  erec- 
tion of  a  building  by  the  assured,  upon  an  adjoining  lot,  that  increases 
the  risk,  invalidates  the  policy,'  or  an  addition  to  the  building.'    But, 

'  (fates  V.  Madison  Co.  Mut.  Ins.  Co.,  5  N.  T.  469  ;  Joyce  v.  Maine  Ins.  Co.,  45 
Me.  168. 

^Appleby  v.  Fireman's,  etc.,  Ins.  Co.,  N.  Y.  4.54;  Hably  v.  Dana,  17  Bavb. 
(N.  Y.)  Ill  ;  Sarsfield  v.  Metropolitan  Ins.  Co.,  61  i<i.  479 ;  Witherell  v.  Ins.  Co., 
16  Gray  (Mass.)  276 ;  Shepherd  v.  Union,  etc.,  Ins.  Co.,  88  N.  H.  232  ;  Harvey  v. 
Mut.  F.  Ins.  Co.,  11  U.  C.  (C.  P.)  394.  In  I/yon  v.  Commercial  Ins.  Co.,  the  court 
held  that  if  the  assured  was  inquired  of  as  to' the  occupancy  of  the  building:,  and 
was  told  that  the  insurers  would  not  insure  if  gamblers  occupied  any  part  of 
it,  that  it  was  for  the  jury  to  say  whether  gamblers  did  occupy  any  pai't  of  it, 
and  whether  the  risk  was  thereby  increased.  Robinson  v.  Mercer,  etc.,  Ins.  Co., 
27  N.  J.  134;  JoTiesv.  Fireman's  Fund  Ins.  Co.,  51  N.  Y.  318;  Williams  v.  Peo- 
pU's  Ins.  Co.,  57  id.  274. 

'Heneker  v.  British  Am.  Ass.  Co.,  14  U.  C.  (C.  P.)  57. 

*  Allen  V.  Ma,isasoit  Ins.  Co.,  99  Mass.  160. 

'FVancis  v.  Som^rmlle,  etc.,  Ins.  Co.,  23  N.  J.  78 ;  Merriam  v.  Middlesex,  etc., 
Ins.  Co.,  21  Pick.  (Mass.)  162. 
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where  the  policy  simply  provides  that  "if  the  premises  shall  be  used, 
etc.,  or  the  risk  shall  be  iiicreasd,"  it  is  held  to  relate  to  a  use  or  increase 
of  risk  by  the  assured,  or  with  his  assent,  and  does  not  embrace  a  haz- 
ardous use  or  increase  of  risk  made  by  a  tenant.'  Neither  does  it 
apply  to  an  increase  of  risk  by  strangers,  as  by  the  erection  of  build- 
ings upon  adjoining  lots,"  or  applying  the  premises  without  the  consent 
of  the  assured,  to  a  prohibited  purpose,  or  one  increasing  the  risk,' 
nor  if  the  policy  requires  notice  of  any  extraneous  changes  in  the 
risk  to  be  given,  is  the  policy  invalidated  by  any  such  change  if  notice 
is  given.  If  the  assured  does  not  wish  to  carry  the  risk,  in  view  of 
such  changes,  he  must  cancel  the  policy.' 

Nor,  will  a  change  in  the  occupancy  or  use  of  the  premises,  even 
though  it  increases  the  risk,  invalidate  it  as  against  a  loss  resulting  at 
a  time  when  such  use  has  ceased,'  or,  as  some  of  the  cases  tvnd  to  hold, 
if  the  loss  did  not  result  from  such  change  of  the  risk,'  unless  the  descrip- 

'  White  v.  Ins.  Co.,  8  Gray  (Mass.)  566 ;  Rice  v.  Tower,  1  id.  526  ;  Henneker  v. 
British  Ainencan  Ins.  Co.,  14  U.  C.  (C.  P.)  57  ;  Boardman  v.  Merriinac  Mut.  Ins. 
Co.,8Cush.  (Mass.)583.  InSandfordv.  Mechanics', etc.,  Ins. Co., ViCush.  (Mass.) 
541,  the  court  held  that  the  insured  could  not  be  made  chai-geable  for  an  inci'ease 
of  risk  by  tenants,  unless  expressly  stipulated  against.  But  where  the  policy 
provided  that  any  alteration  in  the  building  should  avoid  the  policy,  it  was  held 
that  an  alteration  by  a  tenant  had  that  effect.  Meniam  v.  Middlesex,  etc.,  Ins. 
Co.,  21  Pick.  (Mass.)  162.  So  where  the  policy  stipulates  that  "any  change  by 
the  assured,  or  others,  etc.",  the  policy  is  avoided  by  whomsoever  the  change  is 
made.  Shepherd  v.  Union,  etc.,  Ins.  Co.  ,38  N.  H.  232.  In  Miller  v.  Western 
Farmers',  etc.,  Iiis.  Co.,  1  Handy  (Ohio)  208,  the  policy  covered  a  biick  tavern- 
house,  with  a  condition  that  "in  case  the  pi'emises  be  altered,  changed  or  used 
for  the  pupose  of  caiTying  on  or  exercising  therein  any  trade,  business  or  vocation 
in  the  conditions  and  by-laws  annexed,  so  as  to  inci-ease  the  hazard,  so  long  as  the 
same  shall  "be  appropriated,  applied  or  used,  this  policy  shall  cease,  and  be  of  no 
force  or  effect."  Insurers  pleaded  that  the  plaintiff  had  possession  of  the  build- 
ing next  east  and  south,  and  adjoining  the  building  insured ;  that  the  same  was  used 
by  the  tenants  of  the  insured,  with  hia.consent,  for  the  purpose  of  manufacturing 
laths  and  spokes,  which  increased  the  risk  of  loss  by  fire  to  the  building  insured. 
Held,  the  plea  was  no  answer  to  the  action,  for  in  the  absence  of  all  stipulations 
in  the  contract  on  the  subject,  the  general  maxim,  sic  utere  tuo,  ut  alienv/m  non 
IcBdas,  must  govern  the  rights  of  the  parties. 

''Southern,  etc.,  Ins.  Co.  v.  Lewis,  42  Ga.  587. 

'Loud  V.  Citizens'  Ins.  Co.,  ante;  Shaw  v.  Rdbherds,  ante.  In  Rice  v.  Tower,  1 
Gray  (Mass.)  566,  the  sheriff  levied  upon  the  goods  of  assured  and  took  posses- 
sion of  the  building,  and  sold  goods  at  auction  therein.  Held,  that  although  the 
policy  prohibited  the  use  of  the  building  for  any  other  purpose  than  that  named 
in  it,  the  policy  was  not  invalidated  unless  the  risk  was  increased  thereby. 

*  Commercial  Ins.  Co.  v.  Mehlman,  48  111.  813. 

'New  Eng.  F.  and  M.  Ins.  Co.  v.  Wetmm-e,  32  111.  245;  4  Ben.  F.  I.  C.  656; 
Joyce  v.  Maine  Ins.  Co.,  45  Me.  168  ;  4  Ben.  P.  I.  C.  369 ;  Lminshury  v.  Protec- 
tion Ins.  Co.,  8  Conn.  459 ;  U.  S.  Ins.  Co.  v.  Kiiriberley.  34  Md.  234  ;  6  Am.  Rep. 
325.  See  contra,  Harris  v.  ColwmMan,  etc.,  Ins.  Co.,  4  Ohio  St.  285;  Mead  v. 
JSf.  W.  Ins.  Co.,  7  N.  Y.  530. 

'In  Schmidt  v.  Peoria,  etc.,  Ins.  Co.,  41  111.  295  ;  5  Ben.  P.  I.  C.  90,  the  policy 
covered  a  tannery  in  the  city  of  Chicago.  The  policy  contained  these  words: 
"  No  fire  in  oi-  about  said  building,  except  one  under  kettle  securely  imbedded 
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tion  of  the  risk  amounts  to  a  coiitimiiiig  warranty,  or  the  change  in 
the  risk  has  in  some  manner  contributed  to  the  loss.     But,  while  il.  is 


in  masonry  (used  for  heating  water),  and  made  pevfectlv  secure  ag-ainst  acci- 
deuts."  The  policy  was  issued  on  the  IBth  September,  ISlil.  It  was  proved  that 
the  building  was  destroyeci  by  fire  in  Marcli,  18es,  and  that,  at  the  lime  of  the 
fire,  there  were  two  stoves  in  the  building,  one  up  stairs  and  the  other  on  the  tirst 
floor.  It  was  also  proved  that  thei'e  had  been  no  tire  in  the  stove  on  the  tii'stlloor 
for  eight  days  previous  to  the  destruction  of-the  building.  In  the  stove  up  stairs 
a  lire  had  been  kindled  at  six  o'clock  in  the  morning  and  extinguished  at  eight  or 
half-past  eight  in  the  morning,  and  was  not  again  rekiudlerl.  The  tire  occurred 
aliout  eleven  o'clock  the  following  night.  "  It  is  contended  by  the  appellee,"  said 
L-VWRBNCE,  J.,  "that  the  words  in  the  policy  above  quoted  are  to  be  taken  as  a 
warranty,  on  the  part  of  the  assured,  that  there  shall  be  no  tire  during  the  con- 
tinuance of  the  policy,  except  the  one  under  the  kettle,  and  that  a  breach  of  the 
so-called  warranty  avoids  the  policy.  In  behalf  of  the  appellants,  it  is  insisted 
that  these  words  are,  what  is  called  by  some  writers  upon  insurance,  an  .affirma- 
tive as  distinct  from  a  promissory  warranty,  and  are  to  be  consti-ued  as  referjing 
to  the  condition  of  the  property  at  the  time  the  policy  was  issued.  It  is  a  ques- 
tion upon  which  the  authorities  differ ;  but,  in  view  of  the  fact  that  insurance 
companies  dictate  the  language  of  their  own  policies,  which  is,  therefore,  to  be 
most  strongly  construed  against  themselves,  and  can,  if  they  wish,  insei't  a  stipu- 
lation which  in  terms  refei-s  to  the  futui-e  use  of  the  property,  and  do,  by  an 
express  provision  in  this,  as  in,  we  pi'esume,  all  policies,  relieve  themselves  from 
all  liability  in  case  the  risk  is  actually  increased,  we  are  inclined  to  adopt  the 
ruling  of  those  cases  which  holil  that  these  words  are  to  be  construed  in  refei'ence 
to  the  then  condition  of  the  property.  Smith  v.  Mechanics'  Fire  Inn.  Co.,  32  N. 
Y,  399 ;  ffNeil  v.  The  Buffalo  Ins.  Co.,  3  N.  Y.  122  ;  Catlin  v.  The  Sprivffjield 
Ins.  Co.,  1  Sumn.  435 ;  Blood  v.  Howard  Fire  Ins.  Co.,  12  Cush.  472 ;  Raffeiiy  v. 
New  Brunswick  Fire  Ins.  Co.,  3  Harrison,  480.  With  this  construction  of  that 
clause,  no  violation  of  it  is  shown.  There  is,  however,  another  clause  in  the 
policy,  which  the  company  invokes  for  its  pi-otection,  as  follows  :  '  If,  after  insui'- 
ance  is  efiected,  either  by  the  oi-iginal  policy  or  by  the  renewal  thereof,  the  risk 
be  increased  by  any  ineans,  or  occupied  in  any  way  so  as  to  render  the  nsk  more 
hazardous  than  at  the  time  of  insurance,  such  insurance  shall  be  void  and  of  none 
effect.'  This  is  a  very  mateiial  provision  in  the  poHcy,  and  should  not  have 
been  omitted  from  the  abstract  furnished  by  counsel  for  appellant.  This  lan- 
guage admits  of  no  controversy  as  to  its  meaning,  and  the  only  question  iinder  it 
is,  was  there  such  increased  risk  in  consequence  of  these  stove.s  at  the  time  of  the 
fire  ?  This  court  held,  in  New  Fhigland  F.  &  M.  Ins.  Co.  v.  Wetinm-e,  33  111.  245, 
that  the  true  construction  of  a  clause  like  this  was,  that  the  policy  became  inop- 
erative only  while  the  increased  risk  was  in  existence,  and  when  it  terminated 
the  liability  of  the  comp.'iny  would  recommence.  The  instruction  asked  by  the 
defendant  on  this  point,  and  given  by  the  court,  was  in  harmony  with  this  i-uling; 
but,  on  the  ti-ial,  the  defendant  was  permitted,  against  the  objections  of  the  plain- 
tiffs, to  call  insurance  agents  as  experts,  and  ask  them  the  following  question : 
'Q.  From  your  experience  and  knowledge  of  your  business  as  an  insurance 
agent,  and  of  insurance,  do  you  think  that  the  increase  of  the  number  of  fires  in 
a  building  does  or  does  not  increase  the  risk  of  fire  in  that  building  ? '  Neither 
this  question,  nor  any  of  the  evidence  given  under  it,  touched  the  true  point  in 
the  case. 

The  point  for  the  consideration  of  the  jui-y  was  not  whether  an  mcrease  of  the 
number  of  fires  in  a  building-does  or  does  not  ordinarily  increase  the  risk,  hut 
whether,  in  the  case  then  befcn-e  the  couH,  the  risk  to  the  building  at  the  time  it  was 
destroyed,  at  eleven  o'clock  at  night,  was  or  was  mt  increased  by  the  tioo  .itoves,  in 
one  of  which  there  had  been  no  fire  for  eight  days,  and  in  the  other  none  after  eight 
and  a  half  o'clock  of  the  preceding  morning.  Was  the  risk  to  this  particular  build- 
ing at  the  time  it  was  burned  greater  in  consequence  of  th(»  presence  of  these 
stoves,  placed  as  they  were  and  used  in  the  manner  shown  by  the  witnesses '( 
This  was  a  question  of  fact  to  be  passed  upon  by  the  jury,  not  in  reference  to  the 
opinions  of  insm-ance  agents  as  to  the  general  effect  of  an  increase  of  fires,  but  m 
reference  to  the  facts  of  this  particular  case."  See  also,  Newhall  v.  U'/tion,  etc., 
Ins.  Co.,  52  Me.  180. 
29 
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true  that  the  tendency  of  the  cases,  and  perhaps  justly,  is  to  hold  thai 
the  policy  is  only  swpended,  and  not  in  fact  vitiated  by  the  increase  of  risk 
during  its  continuance,  and  that  it  is  revived  as  an  operative  instrument 
when  such  iticrease  in  the  hazard  ceases,  yet  it  is  not  necessary  that  the  loss 
should  have  resulted  from  such  hazardous  use.  It  is  enough  if  the  prem- 
ises were  devoted  to  a  more  hazardous  use,  that  materially  increased  the  risk, 
at  the  time  of  their  destruction  ly  fire,  whether  tJie  fire  resulted  as  a  conse- 
quence thereof  or  not,'  because  it  is  a  breach  of  a  condition  of  the  policy. 
In  a  New  Brunswick  case,  previously  cited,'  in  a  policy  upon  a  vessel, 
there  was  a  prohibition  against  carrying  more  than  twenty-five  pounds 
of  gunpowder,  and  a  provision  that  the  policy  should  be  void  if,  at  any 
time,  there  should  be  mpre  than  that  quantity  on  board.  The  vessel 
was  destroyed  by  fire,  and  when  the  fire  broke  out  there  were  one  hun- 

^May  V.  Biickeye,  etc.,  las.  Co.  In  Merriam  v.  Middlesex,  etc.,  Ins.  Co..  21 
Pick.  (Mass.)  162,  the  tenants  of  the  assui'ed  put  stoves  in  the  building-,  vMch 
increased  the  risk,  hut  did  not  cause  the  loss,  but  the  court  held  that  thepolicy 
was  void.  I/jiinan  v.  State  Mtit.  F.  Ins.  Co.,  14  Allen  (Mass.)  329  ;  h  Ben.  P.  I; 
C.  106.  In  Cflen  v.  Lewis,  8  Eng-.  L.  &  Eq.  364  ;  8  Exchq.  311,  an  insui-ance 
ag-ainst  fire  was  effected  on  certain  premises ;  the  policy  containing,  among  other 
things,  the  following  conditions :  The  persons  making  insurances  to  give  an  accurate 
description  of  the  buildings,  etc.,  and  if  there  should  be  used  therein  any  steam 
engine,  stove,  etc.,  or  any  desciiption  of  fire-heat  other  than  common  fireplaces, 
etc.,  or  any  process  of  fire-heat  be  cai'ried  on  therein,  the  same  to  be  noticed  and 
allowed  in  the  policy,  otherwise  the  policy  to  be  void.  In  ease  of  any  circum- 
stance happening  after  an  insurance,  whereby  the  lisk  should  be  increased,  the 
assured  to  give  notice  in  writing  to  the  insurers,  and  the  same  previous  to  a  loss, 
to  be  allowed  by  indorsement  on  the  policy,  otherwise  the  policy  to  be  void.  In 
case  of  any  alteration  being  made  in  a  building  insured,  etc.,  or  of  any  steam- 
engine,  stove,  etc.,  or  any  other  description  of  tire-heat  being  introduced,  or  of 
any  trade,  business,  process  or  operation  being  carried  on,  or  goods  deposited 
therein,  not  compjised  in  the  original  insurance,  or  allowed  by  indorsement 
thereon,  etc.,  notice  thereof  must  be  given ;  and  every  such  alteration  must  be 
allowed  by  indorsement  on  the  poUcy,  and  any  further  premium  which  the  alter- 
ation may  occasion  must  be  paid ;  and,  unless  sucli  notice  be  duly  given,  such 
premium  paid  and  such  indorsement  made,  no  benefit  will  arise  to  the  assured  in 
case  of  loss.  The  assured,  who  was  a  calainetmaker,  placed  a  small  engine  on 
the  premises,  with  a  boiler  attached,  and  used  it  in  a  heated  state  for  the  pur- 
pose of  turning  a  lathe,  not  in  the  course  of  his  business,  but  for  the  purpose  of 
ascertaining,  by  experiment,  whether  it  was  worth  his  while  to  buy  it,  to  be  used 
in  that  business.  After  this  engine  had  been  on  the  premises  for  several  days,  a 
tire  happened,  and  it  was  held  that  the  policy  was  avoided,  and  that  •whether  the 
fvre  was  occasioned  in  cov.9equence  of  the  steam  engine  being  worked  err  not  was  imma- 
terial. Dodge  Co.,  etc.,  his.  Co.  v.  Rogers,  12  Wis.  337;  Ctirard  Iris.  Co.  v.  Stepheiir 
son,  37  Penn.  St.  293 ;  Harris  v.  Columbian  Ins.  Co.,  4  Ohio  St.  285  ;  Jefferson  Ins, 
Co.  V.  CotJieal,  7  Wend.  (N.  Y. )  72 ;  Hoioell  v.  Baltimore  Eq.  8oc. ,  16  Md.  377  ;  Appleby 
V.  Astor  Ins.  Co.,  54  N.  Y.  253;  Perry  Co.  Ins.  Co.  v.  Steuxirt,  20  Penn.  St.  45; 
Fabyan  v.  Vnion,  etc,,  Ins.  Co.,  33  N.  H.  203  ;  Sarsfield  v.  Metripolitan  Ins.  Co., 
61  Barb.  (N.  Y.)  479  ;  Gardinier  v.  Piscatauqua,  etc.,  Ins.  Co.,  38  Me.  439  ;  Appleby 
V.  Fireman^'  Ins.  Co.,  45  id.  454;  Sykes  v.  Perry  Co.,  etc.,  Ins.  Co.,  34  Penn.  St. 
79 ;  Allen  v.  Massasoit  Ins.  Co.,  99  Mass.  160  ;  Kern  v.  St.  Louis,  etc.,  Ins.  Co., 
40  Mo.  19;  Shepherd  v.  Union,  etc.,  Ins.  Co.,  38  N.  H.  232;  Francis  v.  Smner- 
ville,  etc.,  Ins.  Co.,  25  N.  J.  78 ;  Lomas  v.  British,  etc..  Ass.  Co.,  22  U.  C.  (Q.  B.) 
810;  Dittmer  v.  Ger'tnania  Ins.  Co.,  23  La.  An.  458. 

""Faulkner  v.  Central  F.  Ins.  Co.,  1  Kerr  (N.  B.)  279. 
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dred  pounds  of  gunpowder  on  board,  b'ut  it  in  no  loise  contributed  to  the 
loss,  as  it  was  thrown  overboard  as  soon  as  the  fire  was  discovered,  but  the 
court  lield  that  the  fact  that  it  did  not  contribute  to  the  loss  was  of  no 
account,  as  the  policy  was  invalidated  by  its  presence  on  board  when  the 
fire  broke  ont,  because  it  was  a  breach  of  one  of  the  conditions  of  the  policy, 
and  the  breach  continued  up  to  the  time  when  the  loss  occurred.' 

The  usages  and  incidents  of  the  risk  to  be  considered. 

Sec.  238.  In  determining  as  to  whether  or  not  there  has  been  an 
increase  of  risk,  it  is  essential  to  ascertain  xohat  the  parties  must  be  pre- 
sumed to  have  contemplated  lohen  the  insurance  was  made,  and  this  involves 
a  considei-ation  of  the  mages  and  incidents  of  the  risk,  because  if  the  change 
was  one  warranted  by  the  usages  or  usual  incidents  of  the  risk,  although  it 
in  fact  increased  the  risk,  it  does  not  come  within  the  prohibition,  because  it 
is  presumed  to  have  been  contemplated  by  the  parties.  Thus,  a  policy 
upon  a  dwelling-house,  unoccupied  when  the  policy  was  issued,  would 
not  be  invalidated  by  its  subsequent  occupancy,  and  setting  up  therein 
stoves  and  other  appliances  usually  employed  to  heat  the  building, 
nor  by  using  lights  therein  not  expressly  prohibited  by  the  policy, 
because  such  things  are  incident  to  the  use  of  dwellings.  This  was 
well  illustrated  in  a  Maryland  case,'  in  which  the  policy  covered  "a 
two-story  brick  building  used  as  a  sulphuric  acid  factory."  The  policy 
contained  a  stipulation  that  any  alteration  or  change  in  the  risk 
increasing  the  hazard  should  invalidate  the  insurance.  The  assured 
subsequently  erected  a  shed  between  two  buildings  for  the  purpose  of 
protecting  the  ma/:hinery  and  apparatus  employed  in  the  building  for  the 
purposes  specified.  The  insurer  defended  against  a  loss  upon  the 
ground  th^t  the  shed  increased  the  risk  and  operated  as  a  breach  of 
the  conditions  of  the  policy;  but  the  court  held  that,  even  though  the 
risk  thereby  was  increased,  yet,  if  the  ejection  of  the  shed  was  necessary 
and  proper  for  the  protection  of  the  machinery  and  apparatus,  it  would 
not  aifect  the  liability  of  the  insurer ;  thus  establishing  the  doctrine 
that  that  which  is  necessary  for  the  protection  of  the  property  or  its  preser- 
vation, or  which  is  usual  or  incident  to  it  for  the  purposes  for  which  it  is 
employed  when  insured,  must  be  regarded  as  within  the  contemplation  of 
the  parties  and  excepted  from  the  operation  of  the  stipulation.'    A  build- 

'See  also,  Witherell  v.  City,  etc.,  Ins.  Co.,  16  Gray  (Mass.)  276. 

'  Washington  F.  Ins.  Co.  v.  Davictson,  30  Md.  91. 

'  Billings  v.  Tolland  Ins.  Co.,  20  Conn.  13t; ;  Ddbson  v.  Sotlieby,  1  M.  &  M. ;  6 
Ad.  &  El.  In  New  York  v.  Hamilton  Ins.  Co.,  10  Bos.  (N.  Y.)  537,  a  jiolicy  was 
issued  upon  a  building  known  as  the  Crystal  Palace,  which,  with  the  pviblic  exhi- 
bitions that  it  had  been  erected  for  and  to  which  for  a  number  of  years  it  had 
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ino'  insured  as  a   dwelling-house  may  be  used  as   a   hoarding-house 
without  invalidating  the  policy,  unless  boarding-houses  are  classed  as 


been  exclusively  devoted,  wei-e  mattei-s  of  great  public  notoriety  and  mterest ; 
and  it  was  described  in  the  policy  as  the  building-  lately  owned  by  the  Associa- 
tion for  the  Exhibition  of  the  Industry  of  all  Nations,  and  the  defendants  also 
insured  certain  property  in  the  building  qs  "  belonging  to   exhibitors ;"  it  was 
held  that  they  must  be  deemed  to  have  been  acquainted  with  the  business  to 
which  the  building  was  appropriated,  the  nature  of  the  objects  exhibited,  and 
the  means  employed  to  exhibit  them,  and  to  Jiave  intended  to  include  m  tJi£  nuk 
such  business  and  the  employment  of  all  such  usual  tneans  ;  and  that  the  use  of  fire 
and  steam  for  the  purpose  of  the  exhibition  of  irmchiiieiij,  and  the  keepma  of  a 
restaurant  with  liquors  and  cigars,  and  a  kitchen  with  ovens,  were  all  to  be  deemed 
parts  of  the  exhibition,  and  did  not  defeat  the  insurance.     Under  the  usual  pro- 
vision in  a  policy  of  insurance  that  the  conditions  annexed  are  "  to  be  resoi-ted 
to  in  oi-der  to  explain  the  lights  and  obligations  of  the  parties  thereto,  in  all  cases 
not  herein  otherwise  specially  provided  for,"  such  conditions  do  not  define  the 
rights  and  obligations  of  the  parties  under  any  contingency  provided  for  in  the 
body  of  the  policy.     Hence,  where  a  clause  in  the  body  of  the  policy  provides 
that  the  insurance  shall  be  suspended  dui-ing  any  increase  of  the  risk  fi  oin  speci- 
fied causes,  and  the  conditions  annexed  provide  that  the  policy  shall  become  void 
by  any  increase  of  the  i-isk,   an  increase  of  risk,  such  as  is  specified  in  the 
clause  in  the  body  of  the  policy,  does  not  avoid  but  merely  suspends  the  policy. 
"  Where,"  said  Robertson,  J.,  "a  policy  of  insurance  specifics  the  luses  to  which 
the  premises  are  applied,  a  inere  increase  of  risk  does  not  avoid  the  policy,  unless  it 
arises  frmn  something  else  than  their  appropriation  to  the  uses  which  are  contem-  • 
plated  and  covered  by  the  policy."    See  also,  N.  T.  v.  Exchange  Ins.  Co.,  9  Bos. 
(N.  Y.)  424,  where  it  was  held  that  where  a  building  was  constructed  and  used 
for  the  purposes  of  an  exhibition  of  industry  or  fair,  and  the  defendants,  knowing 
its  use,  had  several  times  insured  its  owners,  or  lessees,  in  respect  to  it,  and  the 
plaintiflfs,  subsequently  becoming  its  ownei's,  procured  the  defendants  to  insure 
them  in  respect  to  it,  the  plaintiffs  had  a  right,  after  obtaining  such  insurance,  to 
occupy  and  use  the  building  for  the  same  prnposci;  but  it  seems  that  the  use  must 
be  an  incident  of  the  building,  or  such  cui  the  insurer,  under  the  circumstances,  is 
bound  to  know  will  be  continued.    Thus,  where  the  insurer  had  previously  insured 
a  building,  and  knew  that  there  wefe  no  gas  fixtures  in  it,  and  that  the  tenant  at  that 
time  used  spirit  gas,  it  was  held  that  they  were  not  thereby  bound  to  know  that 
another  tenant  would  also  use  spirit  gas,  because  the  use  was  not  necessarily  an 
incident  of  the  risk.     Minzesheimer  v.  Continental  Ins.  Co.,  5  J.  &  S.  (N.  Y.)  332. 
See  also,  Mobinsonv.  Mercer  Co.,  etc,  Ins.  Co.,  27  N.  J.  134.     So,  too,  if  there  is  an 
application,  the  description  of  the  use  to  which  the  premises  are  to  be  put,  contained 
therein,  will  prevail  over  a  previous  use.     State,  etc.,  Ins.  Co.  v.  Amur,  30  Penn. 
St.  315.     In  Iiounsbury  v.  Protection  Ins.  Co. ,  8  Conn.  439,  a  policy  was  issued  on  a 
building  occupied  as  a-manufactoiy  of  hat  bodies,  and  "  on  the  privilege  for  all  the 
process  of  said  business."     The  conditions  specified,  among  occupations  denomi- 
nated extra-hazardous,  "  cai-penters,  in  their  own  shops,  or  in  buildings  erecting 
or  repairing."    It  was  held  that  the  use  of  a  i-oom  in  the  building  as  a  shop,  for 
the  purpose  of  repairing  the  machinery  necessary  for  the  business  of  making  hat 
bodies,  was  protected  by  the  policy    In  Washington,  etc.,  Ins.  Co.,  v.  Mechanics' 
etc.,  Ins.  Co.,   5  Ohio  St.  450,  it  was  held  that  where  a  policy  of  reinsurance  was 
on  the  stock  of  flour,  grain  and  cooperage  contained  in  the  stone  and  biick  steam 
flouring  mill,  with  cement  roof,  detached  from  other  buildings,  and  the  policy 
prohibited  the  buildings  or  any  part  from  being  used  for  any  trade  declared 
hazardous,  among  which  were  mills  and  manufactories  and  mechanical  operations 
requii'ing  fire  heat ;  and  it  was  claimed  that  the  use  of  a  kiln-drying  coi-n-meal 
mill,  requiring  fire  heat  in  the  building,  avoided  the  policy ;  it  was  held  that, 
whether  a  kiln-drying  corn-meal  mill  was  an  ordinary  incident  or  usual  append- 
age of  the  business  of  a  steam  flouring  mill,  was  a  proper  question  of  fact  for  the 
jury,  and  was  not  to  be  determined  by  the  coiirt,  and  that  if  such  kiln-drying 
apparatus  in  a  com-msal  mill  is  not  a  necessary  incident  to  the  ordinary  mode  of 
carrying  on  a  steam  flouring  mill,  carrying  on  such  a  business  in  such  flowing  mill 
would  avoid  the  policy.     The  court  also  held  that  the  underwriter,  in  entering 
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hazardous ; '  and  so,  generally,  unless  the  policy  stipulates  expressly 
against  a  cerUiii  use  of  the  premises,  if  the  use  is  a  usual  incident  of 
the  property  for  the  purposes  for  which  it  was  insured,  or  if  it  was 
necessary  or  proper  for  the  protection  of  the  property,  the  policy  is 
not  thereby  invalidated.  If  the  particular  use  is  stipulated  against 
expressly,  of  course  it  is  prohibited." 

Condition  an  independent  one. 

Sec.  239.  The  condition  in  reference  to  an  increase  of  risk  is  an  inde- 
pendent one,  and  in  no  measure  dependent  upon  the  list  of  hazards 
annexed  to  the  policy,  or  the  conditions  in  reference  thereto.  If  the 
risk  is  increased  in  any  manner;  the  condition  is  violated.  Thus,  in  a 
Louisiana  case,'  the  plaintiff  insured  his  stock  of  groceries,  wines  and 
liquors,  and  to  the  extent  of  $500  on  his  fixtures  and  furniture,  all 
contained  in  a  frame  shingle  building  in  the  town  of  Carrollton. 
Eight  months  afterward  the  premises  were  entirely  destroyed  by  fire, 
causing  the  total  loss  of  his  stock  in  trade,  furniture,  etc.,  which,  as 
alleged,  were  worth,  at  the  time  the  fire  occurred,  over  $2,500.     The 


into  a  contract  of  insurance  on  a  mechanical  establishment,  can  be  presumed  to 
insure  only  against  risks  arising  frmn,  the  usual  mode  of  carrying  on  s^ich  estab- 
lishment ;  and  if  an  invention  materially  increasing  the  risk  is  introduced  into  the 
building,  it  -will  avoid  the  policy.  The  rule  is  well  expressed  in  Hall  v.  Ins.  Co. 
of  iV.  America,  58  N.  Y.  292,  in  which  it  was  held  that  where  a  policy  is  issued 
upon  the  materials  used  in  a  business,  it  includes  and  authorizes  the  use  of  all 
such  materials  as  are  in  ordinary  use  in  the  business,  althougJi  by  the  jyrinted  clauses 
of  the  policy  the  keeping  or  use  thereof  upon  the  premises  is  prohibited,  and  although 
other  materials  might  be  substituted  therefor.  Langdon  v.  Equitable  Ins.  Co.,  1 
Hall  (N.  Y.)  226  ;  DuTican  v.  Sun  F.  Ins.  Co.,  6  Wend.  (N.  Y.)  488  ;  Franklin,  etc., 
Ins.  Co.  v.  Brock,  57  Penn.  St.  74 ;  Stetson  v.  Mass.  Ins.  Co.,  4  Mass.  330  ; 
Peoria  F.  &  M.  Ins.  Co.  v.  ffall,  12  Mich.  202 ;  Harper  v.  Albany  City  Ins. 
Co.,  17  N.  Y.  194;  Steinback  v.  Lafayette  Ins.  Co.,  54  N.  Y.  90 ;  Wood  v.  Pro- 
tection Ins.  Co.,  3  Conn. -533 ;  2  Ben.  F.  I.  C.  24 ;  Moore  v.  Protection  Ins.  Co.,  29 
Me.  97 ;  United  States  Ins.  Co.  v.  Kimberly,  34  Md.  224 ;  O'Neil  v.  Buffalo  F. 
Ins.  Co.,  3  N.  Y.  12J ;  Joyce  v.  Maine  Ins.  Co.,  45  Me.  168 ;  Whitmarsh  v.  Charter 
Oak  F.  Ins.  Co.,  2  Allen  (Mass.)  581 ;  Delonguemare  v.  Tradesman's  Ins.  Co.,  2 
Hall  (N.  Y.  S.  C.)  589;  Leggett  v.  .Mtna  Ins.  Co.,  10  Rich.  (S.  C.)  202;  Phcenix 
Ins.  Co.  V.  Taylor,  5  Min.  492  ;  Citizen.?'  Ins.  Co.  v.  McLaughlin,  53  Penn.  St.  425 ; 
Goss  V.  Citizens'  Ins.  Co.,  18  La.  An.  97 ;  Bryant  v.  Poughkeepsle,  etc.,  Ins.  Co,,  17 
N.  Y.  200;   Wall  v.  Howard  Ins.  Co.,  14  Barb    (N.  Y.)  383;  Franklin  F.  Ins. 


V.  N.  T.  City  Ins.  Co.,  22  id.  441 ;  Viele  v.  G-erinania  Ins.  Co.,  26  Iowa,  9  ;  Jack- 
son v.  ^tna  Ins  Co.,  16  B.  Mon.  (Ky.)  242 ;  Archer  v.  Merchants',  etc.,  Ins.  Co., 
43  Mo.  434.  Gates  v.  Madiion,  etc.,  Ins.  Co.,  5  N.  Y.  469  ;  Stebbins  v.  Globe  Ins. 
Co.,  2  Hall  (N.  Y.)  632;  Stokes  v.  Cox,  1  H.  &  N.  531. 

'  New  England  F.  &  M.  Ins.  Co.  v.  Wetmore,  31  111.  221 ;  Manley  v.  Ins.  Co. 
of  N.  Amenca,  1  Lans.  (N.  Y.)  20. 

'  Tovmsend  v.  N.  W.  Ins.  Co.,  18  N.  Y.  268  ;  Appleby  v.  Astoi-Ins.  Co.,  54  N.  Y. 
253 ;  Franklin  Ins.  Co.  v,  Chicago  Ice  Co.,  36  Md.  102. 

'  Dettmer  v.  Qennania  fns.  Co.,  23  La.  An.  458  ;  8  Am.  Rep.  600. 
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defendants,  being  the  insurers,  were  sued  on  the  policy  of  insurance 
for  $2,500,  with  interest,  etc. 

The  defense  was,  that  Dittmer,  after  he  had  effected  the  insurance, 
stored  in  the  premises  a  quantity  of  unbaled  hay,  and  kept  it  there 
un+il  the  tire,  thereby  acting  in  bad  faith,  and  materially  increasing 
the  risk  of  the  defendants,  in  violation  of  the  contract  by  which  he 
was  insured,  rendering,  according  to  its  conditions,  the  policy  null  and 
void.  The  defendants  had  judgment  in  the  court  below,  and  the 
plaintiffs  appealed.  Upon  appeal,  the  judgment  was  affirmed.  Tal- 
LiAFERRO,  J.,  saying,  "  It  is  in  proof  that,  after  the  policy  was  taken 
out,  Dittmer,  the  plaintiff,  permitted  one  of  his  neighbors  to  store 
within  the  insured  premises  a  large  quantity  of  loose,  niibaled  hay. 
It  seems  to  have  been  put  in  the  upper  story  of  the  building  insured, 
and  to  have  been  placed  there  about  three  months  before  the  fire 
occurred.  The  witness  Lieble,  who  owned  it,  says  that  there  were 
about  four  thousand  pounds  of  the  hay  in  the  building  at  the  time  of 
the  fire,  and  that  it  was  perfectly  dry.  The  plaintiff  contends  that, 
as  '  hay  pressed  in  bales'  is  expressly  named  and  classed  as  hiizardous, 
and  excepted  in  the  conditions  annexed  to  the  policy,  and  unbaled  or 
loose  hay  not  being  so  classed  and  specified,  it  cannot  be  considered 
as  excepted,  and  that  the  policy  is  not  thereby  void.  An  express  con- 
dition stipulated  by  the  insurers  is,  that  the  plaintiff  should  not  in  any 
manner  increase  the  danger  and  risk  of  tire  on  his  premises  during 
the  continuance  of  the  policy.  The  insurance  company  was  not 
informed  of  the  storing  of  the  hay  in  the  building  insured,  and  no 
application  was  made  for  the  assent  of  the  company  to  its  being  so 
stored,  and  no  opportunity  offered  the  insurers  to  require,  as  a  con- 
dition for  continuing  the  policy  in  force,  a  higher  or  increased  pre- 
mium." 

Change  of  business. 

Sec.  240.  A  change  of  business  does  not  work  a  forfeiture  of  the 
policy,  if  the  new  business  does  not  increase  the  risk,  and  is  not  pro- 
hibited by  the  terms  of  the  policy.'  The  condition  will  be  construed 
strictly,  and  in  favor  of  the  assured  so  far  as  the  language  used  will 
warrant.  This  was  well  illustrated  in  an  English  case  often  cited,'  in 
which  a  policy  was  issued  upon  some  cotton  mills,  millwrights'  works, 
going  gear  therein,  engine-house  adjoining,  and  the   steam-engine 

'Reynolds  v.  Commerce  Iiis.  Co.,  ante;  iSinithv.  Merchants',  etc.,  Ins.  Co.,  32  N. 
Y.  399. 

'  Whitehead  v.  Price,  2  Cr.  M.  &  R.  447. 
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therein.  The  policy  described  the  buildings  as  "  brick-built  and 
slated,  warmed  exclusively  by  steam,  lighted  by  gas,  etc.,  worked  by 
the  steam-engine  above  mentioned ;  in  the  tenure  of  one  firm,  only 
standing  apart  from  all  other  mills,  and  wm^ked  hy  day  only."  The 
mills  were  only  worked  by  day,  but  the  steam-engine  and  some  of  the 
gear  was  worked  by  night  to  operate  other  mills,  the  shafting  used  in 
conveying  such  power  passing  through  the  plaintiff's  mills.  The  court 
held  that  the  words  "  worked  by  day  only,"  related  to  the  working  of 
the  mills  only,  and  that  the  fact  that  the  engine  and  shafting  was 
kept  in  motion,  did  not  avoid  the  policy  or  operate  as  a  breach  of  any 
of  its  conditions. 

"No  offset  of  benefits  against  increase. 

Sec.  241.  If  the  risk  is  materially  increased  in  one  respect,  the  fact 
that  it  was  lessened  in  another,  does  not  save  a  forfeiture,  when  the 
policy  stipulates  against  any  change  therein  increasing  the  risk. 
There  can  be  no  offset  of  benefits.  This  question  was  raised  in  a 
Canada  case,'  in  which  it  appeared  that  the  assured  took  out  from  the 
building  insured  a  furnace  that  was  there  when  the  insurance  was 
made,  and  built  an  addition  to  the  building,  and  placed  a  boiler 
therein,  in  which  steam  was  generated  and  driven  into  the  main  build- 
ing. The  jury  found  that  the  external  risk  was  increased  by  the 
change,  but  that  the  internal  risk  was  materdlly  lessened  thereby,  and 
that  the  changes  had  diminished  the  risk  generally.  The  court  held  that 
this  was  equivalent  to  a  verdict  for  the  defendant,  because  if  there  was 
an  increase  of  risk  in  any  respect,  the  policy  was  invalidated,  without  refer- 
ence to  its  general  effect  upon  the  risk,  and  there  can  be  no  doubt  of  the 
soundness  of  this  doctrine.'' 

Experts. 

Sec.  242.  The  opinion  of  experts,  as  to  whether  the  non-occupation 
of  a  building  increases  the  risk,  is  not  admissible,  being  a  matter 
within  common  knowledge.'     But,  whether  such  a  change  in  the  occu- 

'  iOTftflts  V.  BritUh  American  As.iociation  Co.,  22  U.  C.  (Q.  B.)  310 ;  Meacker  v. 
Britlih  Ainen,can  Association,  14  U.  C.  (C.  P.)  57. 

''In  Bale  v.  Q-ore  Bistnct  Miit.  F-  Ins.  Co.,  15  U.  C.  (C.  P.)  175,  an  tippai-ently 
contravy  nile  wa-s  adopted.  In  that  ca.sc  the  .assured  erected  a  new  cliimney, 
which  the  jury  found  increased  the  risk  in  some  respects,  while  in  other  respects 
it  diminished  the  i-isk.  The  court  held,  that  if  upon  the  wlwle  the  risk  was  dimin- 
ished, the  policy  was  not  invalidated  thereby.  An  examination  of  this  case,  how- 
ever, discloses  the  fact  that  the  langruao^e  of  the  policy  diflfered  materially  from 
the  cases  cited  in  the  last  note,  and  was  distinguished  from  those  cases  upon  that 
g^round. 

'  I/ace  V.  Borahesf.er  Ins.  Co.,  105  Mass.  297 ;  7  Am.  Rep.  522 ;  Mulvy  v.  Mohawk 
Valley  Lis.  Co.,  'i  Gray  (Mass.)  541 ;  Hartford  Protection  Ins.  Co.  v.  Harmer,  2 
Ohio  St.  452  ;  lAjman  v.  State  his.  Co.,  14  Allen  (Mass.)  327. 
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pation  is  material  to  the  risk,  may  sometimes  be  tested  by  the  question 
■whether  underwriters  generally  would  charge  a  higher  premium,'  but 
evidence  as  to  a  special  custom  of  the  insurers  in  reference  to  a  given 
matter,  is  not  admissible,  unless  it  is  also  shown  that  it  was  known  to  the 
assured."  But  evidence  of  a  general  custom  among  insurers  may  be 
shown.' 

Rate  of  premium  not  always  the  test. 

Sec.  243.  It  has  sometimes  been  thought  that  the  test  as  to  whether 
or  not  au  increase  of  risk  had  been  effected,  is,  whether  with  the  alter- 
ations alleged,  a  higher  rate  of  premium  would  have  been  charged; 
but  this  is,  in  reality,  only  one  of  the  considerations  involved,  and  bj/ 
no  means  the  decisice  one.  It  is  for  the  jury,  and  not  for  the  insurers, 
to  say  whether  the  risk  was  really  increased.  The  fact  that  the  insurer 
would  have  charged  a  greater  rate  of  premium  for  the  risk  as  altered, 
establishes  the  fact  that  they  regarded  the  risk  as  greater,  but  the  jury 
may,  from  the  evidence,  believe  that  the  risk  was  not  increased,  or  even 
that  it  was  lessened  by  the  change,  and  it  is  for  them  to  find  the  fact, 
and  they  are  to  find,  not  how  the  insurers  regarded  the  alteration,  for  if 
they  desired  to  guard  against  tho  particular  change  they  should 
specially  have  stipulated  against  it,  hut,  whether  in  point  of  fact  the 
danger  to  the  property  insured,  from  destruction  by  the  peril  insured  against 
was  increased  by  tlie  change.*  If  so,  the  policy  is  void.  If  not,  it 
remains  operative.' 

'  Gkay,  J.,  in  Lux  v.  Dorchester  Ins.  Co.,  ante  ;  Merriam  v.  Middlesex  In.1.  Co., 
21  Pick.  (M.1SS:)  162;  Webber  v.  Eastern  11.  M.  Co.,  2  Mete.  (Mass.)  147;  Howes 
V.  N.  E.  Ins.  Co.,  2  Curtis  (U.  S.  C,  C.)  229  ;  Mulvy  v.  Muhawk  Ins  Co.,  ante; 
McLannahan  v.  Universal  Ins.  Co.,  1  Pet.  (U.  S.)  170. 

"  Hartford  Protection  Ins.  Co.  v.  Harmer,  ante ;  Berkshire  Woolen  Co.  v.  Proc- 
tor, 7  Cush.  (Mass.)  417. 

'  Lmce  V.  Dorchester  Ins.  Co.,  ante. 

'In  Williams V.  Peoples'  F.  Ins.  Co.,  57  N.  Y.  274,  the  policy  covered  a  quan- 
tity of  merchandise,  and  contained  a  condition  that  if  the  risk  should  be  increased 
by  any  means  whatever  within  the  control  of  the  assured,  the  policy  should  be 
void.  It  ajipeared  that  the  assured,  for  several  months  before  the  fire,  kept,  in 
the  room  where  the  merchandise  was,  a  jug  containing  crude  petroleum,  which  he 
used  himself  for  medicinal  purposes ;  also  that  the  petroleum  was  not  the  cause  of 
and  had  nothing  to  do  with  the  fire,  but  evidence  was  given  tending  to  show  that  it,s 
presence  was  dangerous,  and  tended  to  increase  the  risk.  The  court  refused 
to  charge  that  if  the  use  of  the  petroleum  increased  the  risk,  the  plaintiff 
could  not  recover.  This  was  held  eiToneous  as  it  was  a  question  of  fact  for 
the  jury  whether  the  i-isk  was  actually  and  materially  increased,  and  if  so,  it 
avoided  the  policy.  Another  condition  of  the  policy  prohibited  the  keeping  of 
petroleum  for  sale  or  storage,  or  its  use  for  lighting,  except  by  permission.  It 
was  hold  that,  while  this  condition  did  not  prohibit  the  keeping  for  the  purpose 
for  which  the  petroleuip  was  used,  it  did  not  permit  it,  if,  thereby,  the  risk  was 

'•Commercial  Ins.  Co.  v  Mohlman,  ante. 
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Ordinary  repairs  does  not  come  within  the  stipulation. 

Sec.  244.  Ordinary  repairs  may  be*made  without  a  builder's  risk, 
and  do  not  operate  as  a  violation  of  a  condition  against  an  increase  of 
the  risk,  and  even  though  the  policy  provides  that  "  the  working  of 
carpenters,  roofers,  tin-smiths,  gas-litters,  plumbers,  or  other  mechan- 
_  ics  in  buildings,  altering,  or  repairing  the  premises  named  in  this  policy, 
will  vitiate  the  same,  unless  permission  for  such  work  be  indorsed  in 
writing  hereon,"  it  is  held  not  to  relate  to  ordinary,  casual,  necessary 
repairs,  even  though  sach  repairs  necessitate  the  keeping  of  carpenters  con- 
stantly at  work,  but  as  prohibiting  such  hazardous  use  of  the  building 
as  arises  from  placing  it  in  the  possession  or  under  the  control  of 
workmen  for  re-building,  alterations  or  repairs.'  In  the  case  last 
referred  to  the  policy  contained  such  a  provision,  and  the  president  of 
the  plaintiff  company  having  testified  that  he  always  kept  a  crew  of 
men  and  a  carpenter  or  two  about  the  building  the  year  round,  and 
was  constantly  making  repairs,  the  defendants  insisted  that  thereby  the 
assured  had  forfeited  its  right  to  recover  under  the  policy  ;  but  the 
court  held  otherwise.  "  To  place  upon  it  such  a  construction,"  said 
Bartol,  C.J.,  "  as  contended  for  by  the  appellant,  would  defeat  the 
intent  of  the  parties,  and  be  repugnant  to  the  written  clause  of  the 
policy  insuring  the  building;  which,  looking  at  its  size,  structure  and 
use,  must  have  reasonably  contemplated  the  necessity  for  such  repairs 
as  the  witness  described,  as  indispensible  to  the  proper  conduct  of  the 
appellee's  business.  The  evidence  shows  that  the  building  was  two 
hundred  and  sixteen  feet  long  and  one  huiidred  and  forty  feet  wide  ; 
that  the  height,  from  the  top  of  the  sill  to  the  under  sill  of  the  plate, 
was  twenty-six  feet ;  that  the  walls  were  of  joists  three  by  six  inches, 
hollow  two  feet  thick,  filled  in  with  tan ;  the  materials  all  wood,  bound 
with  iron.  There  was  a  balcony  round  the  upper  part  of  the  house, 
and  an  inclined  plane  or  tramway,  fourteen  feet  wide,  extending  from 
the  lake  to  the  plate  of  the  ice-house,  on  which  the  ice  was  dragged 

inci-eased,  and  did  not,  in  any  way,  affect  the  condition  upon  that  subject.  The 
policy  also  contained  a  clause  authoiizing  the  company,  in  case  the  premises 
should  be  qccupied  or  used  so  as  to  increase  the  risk,  to  terminate  the  insurance 
upon  notice,  and  return  of  the  unearned  pi-emium.  It  was  held  that  this  condi- 
tion was  intended  to  provide  for  increase  of  risk  by  the  acts  of  third  persons  over 
whom  the  insured  had  no  control,  and  did  not  affect  the  clause  providing  against 
increase  of  risk  by  act  of  the  insured.  Curry  v.  Cmn.  Ivs.  Co.,  10  Pick.  (Mass.) 
535 ;  Jolly  v.  Ins.  Co.,  1  H.  &  J.  (Md.)  295  ;  Schmidt  v.  Peoria,  etc.,  Ins.  Co., 
ante;  I/yman  v.  State,  etc.,  Ins.  Co.,  ante;  Rice  v.  Tower,  1  Gray  (Mass.)  426; 
Curry  v.  Com.  his.  Co.,  10  Pick.  (Mass.)  535 ;  Allen  v.  Massasoit  Ins.  Co.,  99 
Mass.  160. 

'  Baktol,  C.  J.,  in  SVaiMin  F.  Ins.  Co.  v.  Chicago  Ice  Co.,  32  Md.  102 ;  11  Am. 
Rep.  469 ;  Barrett  v.  Jeremy,  3  Exchq.  535. 
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up  by  horse  power.  The  capacity  of  the  house  was  twenty-four  thou- 
sand tons  of  ice.  It  is  very  obvious  that  a  building  so  constructed 
would  necessarily  be  constantly  liable  to  be  injured  and  damaged  by 
the  use  for  which  it  was  intended,  rendering  it  indispensible  for  the 
prosecution  of  the  business  of  the  appellee,  that  breakages  should  be 
repaired  as  they  occurred  ;  all  of  which  was  known  to  the  appellants, 
and  will  be  presumed  to  have  been  in  their  contemplation  at  the  time 
the  contract  was  made,  and  permitted  by  the  written  terms  of  the 
policy  insuring  the  premises  as  an  ice-house." ' 

The  right  to  repair  buildings  is  incident  to  the  ownership  and  use 
of  the  property,  and  alterations  which  do  not  increase  the  risk,  as  well 
as  ordinary  repairs  may  be  made  without  aifecting  the  validity  of  the 
policy."  House  building  or  repairing  prohibited  in  a  policy,  refers  to 
such  occupations  as  a  busenens,  and  not  to  necessary  repairs  made  upon 
the  buildings  insured,'  and  although  in  making  such  repairs,  hazard- 
ous articles  are  introduced  into  the  building,  as  oils,  turpentine,  paints, 
etc.,  the  insurer  is  not  relieved  from  liability  if  such  articles  are  nec- 
essary incidents  of  the  repairs  in  progress,*  or  even  though  the  facili- 
ties for  extinguishing  fires,  described  in  the  policy,  are  thereby  tem- 
porarily suspended."  Even  where  alterations,  materially  increasing  the 
risk,  are  made,  and  alterations  are  prohibited  in  the  policy,  yet,  if  the 
insurer  knew  that  they  were  in  progress  when  the  policy  was  made,' 
or  that  they  were  contemplated,'  the  jury  may  find  a  waiver,  or  assent 
to  such  alterations.  Where  alterations  are  made  by  a  tenant,  the 
insurance  is  not  avoided,  unless  the  prohibition  is  broad  enough  to 
cover  all  alterations  by  whomsoever  made,  unless  they  are  made  with 
the  assent  of  the  assured,  and  the  fact  that  he  assented  to  some  alter- 
ations being  made,  does  not  necessarily  defeat  the  liability  of  the 
insurer.  It  is  for  the  jury  to  say  whether  such  extensive  alterations  as 
those  made  were  contemplated  hy  the  parties.^  But,  while  it  is  true  that 
trifling  changes  in  the  risk,  or  ordinary  repairs  may  be  made  even 
where  the  policy  prohibits  all  alterations  or  repairs  without  the  assent 

'  Rann  v.  Home  Iiis.  Co.,  59  N.  Y.  387. 

''Darn  v.  Crermania  Ins.  Co.,  8  Chicago  Legal  News,  156.  • 

'  Grant  v.  Howard  Ins.  Co.,  5  Hill  (N.  Y.)  10. 

*  a  Mel  v.  Buffalo  Ins.  Co.,  3  N.  Y.  122 ;  Billings  v.  Tolland,  etc.,  Ins.  Co., 
Conn. 

'  Townsend  v.  iV.  W.  Ins.  Co.,  18  N.  Y.  168. 

"  Hotclikiss  V.  Gemiavia  Ins.  Co  ,  5  Hun  (N.  Y.)  90. 

''Perry  Co.  Ins.  Co.  v.  Stewart,  19  Penn.  St.  45. 

' Paddlefonl  v.  Providence,  etc.,  Ins.  Co.,  3  R.  I.  102;  Sanford  v.  Mechanics, 
etc.^  Ins.  Co.,  12  Cnsh.  (Mass.)  541. 
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of  the  company,  yet  this  does  not  cover  matm-ial  alterations  or  extraordi- 
nai-y  repaio's.^ 

Burden  of  proving  increase  on  insurer. 

Sec.  245.  The  insurer  must  prove  the  increase  of  risk,'  and  the  mere 
fact  that  a  change  in  the  risk  is  made  does  not  make  out  his  defense. 
He  must  show  by  a  fair  preponderance  of  proof  that  the  change  increased 
the  risJc.'  If  the  use  to  which  the  premises  were  being  devoted  when 
the  loss  occurred  was  prohibited,  the  fact  that  the  insurer  A-new  of  such 
use  does  not  save  the  forfeiture.  He  has  a  right  to  rely  upon  it  that 
the  assured  will  perform  the  conditions  of  the  contract,  or  that,  if  he 
fails  to  do  so,  he  waives  the  benelits  of  the  policy."  By  devoting  the 
premises  to  such  use,  the  policy  is  suspended  during  its  continuance, 
without  reference  to  the  question  whether  the  risk  was  increased  or 
not."  But  it  must  be  a  change  of  the  risk  by  something  permanent  or 
habitual.     A  mere  temporary  use  does  not  come  within  the  prohibition.' 

Material  alterations  or  changes. 

Sec.  246.  When  the  assured  devotes  the  premises  to  a  use  prohib- 
ited in  the  policy,  or  makes  an  alteration  or  change  therein  classed  as 
hazardous,  it  is  a  material  alteration  or  change,  and  ipso  facto  invalidates 
it.  In  such  cases,  the  question  of  materiality  or  increase  of  risk  is  not 
involved.  The  insurer  has  made  the  change  material  by  prohibiting 
it  in  the  policy,  and  the  only  question  involved  is,  whether  the  change 
comes  within  the  prohibition.'     But  in  such  cases,  if  the  hazardous  use 

'  Howell  V.  Baltimore  Equitable  Society,  16  Md.  377 ;  Harris  v.  Colmiibian  Mut. 
Inn.  Co.,  4  Ohio  St.  285 ;  Dodge  Co.  Miit.  Lis.  Co.  v.  Rogers,  12  Wend.  (N.  Y.) 
337  ;  Kern  v.  South  St.  Louvs,  etc..  Ins.  Co.,  40  Mo.  19;  Alle^i  v.  Massasoit  Ins. 
Co.,  99  Mass.  160 ;  Eann  v.  Home  Im.  Co.,  59  N.  Y.  387. 

^JVewmajiv.  Springfield  F.  &  M.  Ins.  Co.,  17  Minn.  123;  Hitter  w.  Sun,  etc., 
In^.  Co.,  40  Mo.  40. 

' Lattaurus  v.  JFTarmers'  Mut.  F.  Ins.  Co.,  3  Houst.  (Del.)  404. 

*Dewees  v.  Manhattan  Ins.  Co.,  35  N.  J.  366. 

^  Bitmer  v.  Crermania  Jas.  Co.,  23  La.  An.  458 ;  United  States  Ins.  Co.  v.  Kim- 
ierley,  34  Md.  227. 

'Loud  V.  Citizen.^'  Ins.  Co.,  2  Gray  (Mass.)  221  ;  Gates  v.  Madison  Co.  Ins. 
Co.,  5  N.  Y.  469  ;  Leggelt  v.  .^k.na  Ins.  Co.,  10  Rich.  (S.  C.)  202;  Moore  v.  Pro- 
tection Ins.  Co.,  31  Me.  223 ;  Sha.w  v.  Itobberds,  6  Ad.  &  El.  75 ;  Bohson  v.  Sotheby, 
M.  &  M.  86. 

'In  Francis  v.  Somerville,  etc.,  Ins.  Co.,  25  N.  .7.  78,  the  plaintiff  erected  a 
small  addition  to  a  house  and  store  insured  by  the  defendant,  and  used  the  same 
as  a  stable  for  a  cow,  and  to  keep  hay  in.  Hay  was  one  of  the  articles  desig-- 
nated  in  the  policy  as  "extra  hazardous,"  and  the  court  held  that  this  was  a 
matei-ial  addition  to  the  risk,  and  that  the  policy  was  thei'eby  avoided.  In  a 
New  Jersey  case,  a  policy  on  a  press  in  a  building-  contained  the  proviso  that,  if 
the  premises  shall,  a',  any  time  when  a.  fire  shall  happen,  be  in  whole  or  part 
occupied  for  purposes  considered  hazardous,  unless  liberty  so  to  occupy  them  be 
expressly  stipulated  for,  this  policy  shall  be  void.     At  the  time  the^biiilding  was 
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is  discontinued  before  the  loss,  the  policy  reattaches.'  So,  if  the  insurer 
knew,  when  the  policy  was  issued,  that  the  change  was  to  be  made,  or 
after  it  was  issued,  that  they  were  being  made,  if  no  objections  are 
made,  it  will  be  treated  as  a  waiver,'  But,  in  order  to  establish  an 
implied  assent  or  waiver,  knowledge  of  the  full  extent  of  the  change 
involved  must  be  established.'  Where  the  policy  requires  that  mtice 
of  any  alterations  or  changes  shall  be  given  to  the  company,  proof  that 
the  agent  knew  that  such  alterations  were  being  made  does  not  dis- 
pense with  the  necessity  of  notice.*  But  the  stipulation  as  to  notice  does 
not  apply  to  changes  or  repairs  that  do  not  increase  the  risk,''  nor  to  ordi- 
nary repairs  incident  to  the  property.  Thus,  in  a  New  York  case," 
the  house  was  burned  while  being  repaired.  The  policy  contained  a 
stipulation  that  it  should  be  void  if  the  building  should  be  used  for 
any  purpose  denominated  hazardous.  Oil  and  turpentine  were  classed 
as  hazardous,  but  it  was  held  by  the  court  that  their  presence  in  the 
building  for  the  purpose  of  making  of  necessary  repairs  did  not  invali- 
date the  policy,  because  the  insurer  must  be  treated  as  having  con- 
templated all  the  usual  and  ordinary  incidents  of  the  use  of  the  prop- 
erty insured.     Therefore,  in  interpreting  a  policy  to  ascertain  whether 

insured  it  contained  a  printing  press.  Afterwards,  without  express  stipulation, 
a  steam-engine,  cupola,  furnace,  foundry  and  blacksmith's  shop  were  added  to  a 
back  building,  connected  with  that  containing  the  press.  Held,  that  the  policy- 
was  thereby  avoided.  Mobinson  v.  Mei-cer  Co.  Mat.  F.  Ins.  Co.,  3  Dutch.  (N.  J.) 
134 ;  Barrett  v.  Jeremy,  3  Exchq.  533. 

'In  LnuTisbary  v.  Protection  Ins.  Co.,  8  Conn.  459,  the  policy  provided  that,  if 
the  building  should  be  used  for  any  occupation,  or  for  the  purpose  of  storing 
therein  any  goods  denominated  hazardous  or  extra  hazardous,  in  the  conditions 
annexed  to  the  policy.  "  then,  and  from  thenceforth,  so  long  as  the  building  should 
be  so  used,"  the  policy  should  be  of  no  force.  It  appeared  that,  during  the 
existence  of  the  risk,  the  building  was  used  for  an  occupation  denominated  extra 
hazardous,  but  that,  befure  the  fire,  it  had  ceaseo,  to  he  so  used.  It  was  held  that 
the  insured  was  not  thereby  precluded  from  i-ecovering  under  the  policy.  So, 
where  boards  and  other  timber,  not  denominated  hazardous,  though  of  a  combusti- 
ble tiature,  xoere  put  into  the  building,  and  reinained  in  it  at  the  tiine  of  the  fire,  it 
was  held  that  the  insured  was  not  thereby  precluded  from  recovering. 

'Thus,  in  Hotchk'iss  v.  Cferinania  F.  Ins.  Co.,  5  Hun  (N.  Y.)  91,  the  policy  pro- 
vided that  it  shoidd  become  void  in  case  repaii-s  or  additions  were  made  without 
the  consent  of  the  company  noted  on  the  policy.  After  the  issuing  of  the  policy, 
additions  and  alterations  were  made  with  the  knowledge  of  the  agent,  he  making 
no  objection  thereto.  It  was  held  that  the  condition  in  the  policy  had  been 
waived.     Liddle  v.  Market,  etc.,  Ins.  Co.,  4  Bos.  (N.  Y.)  179. 

'  Gheeiifield  v.  Mass.,  etc.,  Ins.  Co.,  47  N.  Y.  430 ;  Van  Allen  v.  Joint  Stock,  etc., 
Im.  Co.,  4  Hun  (N.  Y.  S.  C.)  413. 

*Sykes  v.  Perry,  etc.,  Ins.  Co.,  34  Penn.  St.-79. 

'■Parker  v.  Arctic  F.  Ins.  Co.,  59  N.  Y.  1.  Putting  up  a  frame  building  touch- 
ing a  house  insured  will  not  avoid  the  policy,  unless  the  risk  be  thereby  increased. 
Stetson  V.  Mass.  Ins.  Co.,  4  Mass.  330. 

"  O'Neil  V.  Buffalo  Ins.  Co.,  3  N.  Y.  122 ;  see  also,  Billings  v.  Tolland,  etc., 
Ins.  Co.,  20  Conn.  139  ;  Lounsbury  v.  Protection  Ins.  Co.,  8  id.  459  ;  Dobson  v. 
Sutheby,  M.  &  M.  90. 
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a  condition  has  been  violated,  the  first  inquiry  should  be  whether  the 
use  alleged  as  a  breach  was  a  usual  or  wdinary  incident  of  the  property 
insured,  in  view  of  the  purpose  to  which  it  is  devoted.' 

Particularly  is  this  the  case  when  no  increase  of  the  risk  is  involved." 


'  In  Billings  v.  Tolland  Co.  Mut.  Im.  Co.,  ante,  the  policy  described  the  build- 
ings as  barns  "  used  for  hay,  straw,  g-rain  unthreshed,  stabling-  and  shelter."  The 
court  held  that  this  was  not  a  warranty  that  the  barns  should  be  used  only  for 
that  purpose,  and  that  the  assured  had  a  right  to  use  them  for  any  of  the  pur- 
poses ior  which  such  premises  are  usually  used,  and  that  a  single  use  of  them  for  / 
an  extnuyrdiiiai-y  purpose  would  not  a\-old  the  policy.  Franklin  Ins.  Co.  v. 
Brock,  57  Penn.  St.  74  ;  Washington  Ins.  Co.  v.  Davidson,  30  Md.  91 ;  Merchants', 
etc.,  Ins.  Co.  v.  Washington,  etc.,  Ins.  Co.,  I  Handy  (Ohio)  181 ;  5  Ohio  St.  450  ; 
Hdbson  v.  Wellington  F.  Ins.  Co.,  6  U.  C.  (Q.  IS.)  356.  In  Bohson  v.  iSotheby,  M. 
&  M.  90,  the  policy  was  on  premises  "where  no  fire  is  kept,  and  where  no  haz- 
ardous g-oods  are  deposited."  These  words  mean  the  habitual  use  of  lire  and 
deposit  of  hazardous  goods ;  and,  therefore,  where  a  fire  happened  in  conse- 
quence of  making  a  fire  and  bringing  a  tar  barrel  on  the  premises  to  repair  them. 
Helci,  the  insured  were  entitled  to  recover.  Shaw  v.  Bobberds,  6  Ad.  &  El.  75. 
A  policy  contained  the  usual  conditions  of  avoidance  in  case  of  misrejpresentation, 
or  of  any  alteration  in  the  buildings  insured,  oi-  in  the  mode  of  using  them,  with- 
out notice  to  the  office.  A  kiln  used  foi-  drying  corn,  being  part  of  the  premises 
insured,  was  used  upon  one  occasicm  for  di'ying  some  bark,  a  more  dangerous 
process,  and  the  premises  then  took  fire  and  were  burned  down.  Held,  that  the 
conditions  had  i-eference  to  some  permanent  altei-ation  of  the  buildings,  or  of  the 
mode  of  carrying  on  business,  and  not  to  a  single  instance  like  the  present.  In  a 
New  York  case,  a  clause  in  a  policy  suspended  its  operation  in  case  the  building 
insured  should  be  "  appi-opi-iated,  applied  or  iised  "  for  storing  or  keeping  thei-ein 
any  article  denominated  hazardous,  of  which  flax  was  one.  It  had  been  used  for 
flax-dressing  machinery,  but  before  the  date  of  the  policy  the  machinery  had 
been  removed,  and  a  cai'ding  machine  put  up,  but  a  small  quantity  of  unbroken 
flax  remained  piled  up  in  a  comer  of  a  room  for  two  days,  within  which  the 
building  was  burnt.  Held,  that  the  facts  proved  did  not  suspend  the  policy, 
they  failing  to  show  that  the  building  was  "  appropriated,  applied  or  used  "  for 
storing.     Hynds  v.  Schenectady  Ins.  Co.,  16  Barb.  (N.  Y.) 

"  In  Buxendale  v.  Harvey,  4  H.  &  N.  445,  the  plaintiiis  had  effected,  with  the 
Norwich  Union  Fire  Insurance  Society,  a  policy  of  insurance,  which  contained  a 
condition  that  "every  policy  issued  by  this  society  should  be  void,  unless  it  con- 
tained a  full  description  of  the  nature  and  condition  of  the  property  insured,  in 
respect  to  matters  bearing  iipon  the  question  of  the  I'isk  taken."  The  plaintifl's 
erected  on  the  premises  insured  a  steam-engine,  which  they  used  for  hoisting 
goods.  This  engine  was  specified  in  the  policy.  The  plaintiffs  applied  the 
engine  to  grinding  provender  for  their  horses.  They  attached  to  it  a  horizontal 
shaft,  which  was  can-ied  through  the  floor  to  an  upper  room,  where  they  erected 
winnowing  and  grinding  machines.  The  policy  was  renewed  in  1857.  The 
society  had  no  knowledge  of  the  erection  of  the  adilitional  machinery,  or  that 
the  steam-engine  was  used  for  gi-inding.  The  premises  having  been  destroyed 
by  fire,  it  was  held  that  the  alteration  did  not  avoid  the  policy,  the  jury  having 
found  that  there  was  no  increase  of  risk.  See  also,  Stokes  v.  Cox,  1  H.  &  N.  543. 
In  Mayall  v.  Mitford,  6  Ad.  &  EI.  670,  in  a  policy  upon  cotton  mills,  "  it  was 
wan-anted  that  the  mills  were  brick-built,  and  were  warmed  and  worked  by 
steam,  lighted  by  gas,  worked  by  day  only."  It  was  held,  that  the  stipulation 
that  the  mill  should  be  worked  by  day  only,  meant  that  the  usual  cotton  manu- 
facture carried  on  by  mills  in  the  daytime  should  not  be  carried  on  at  night,  and 
that  it  was  consequently  no  breach  of  this  warranty,  that,  on  one  occasion,  in 
order  to  tura  machinei-y  in  an  adjacent  building,  the  steam-engine  (which  was 
not  in  the  mill,  but  in  an  adjoining  building)  and  certain  perpendicular  and  hori- 
zontal shafts  in  the  mill  were  at  work ;  and  that  a  plea  to  a  declaration  on  the 
above  policy  that  a  cei-tain  steam-engine  and  certain  perpendicular  and  hori- 
zontal shafts,  then  being  respectively  parts  of  the  said  mill,  were,  without  consent 
of  the  defendants,  worked  by  night,  was  bad.     In  Jefferson  Ins.  Co.  v.  CatUal, 


462  Alterations. 

But,  if  an  increase  of  risk  is  involved,  and  the  use  is  not  one  contem- 
plated by  the  parties,  and  notice  thereof  to  the  insurer  is  required,  a 
failure  to  give  the  notice  avoids  the  policy;  and  if,  after  notice  given, 
the  assured  declines  to  resume  or  carry  the  risk,  the  policy  is  inopera- 
tive. Thus,  in  a  New  Hampshire  case,'  the  plaintiff,  after  he  had 
effected  an  insurance  with  the  defendants,  having  set  up  several  addi- 
tional stoves  in  the  building  in  which  the  property  insured  was  kept 
and  used,  notified  the  defendants  thereof,  saying  that  he  did  not  con- 
sider the  risk  much  increased  thereby,  and  requesting  them  to  inform 
how  much  additional  premium  he  must  pay  therefor.  To  this  the 
defendants  replied,  that  his  policy  had  erroneously  been  taken  in  the 
•wrong  class,  and  that  they  declined  to  continue  his  insurance  any 
longer,  and  would  surrender  his  premium  note  without  charge.     The 

7  Wend.  (N.  Y.)  72,  an  insurance  was  effected  on  a  "  steam  saw  mill."  Subse- 
quently, the  bdilei-,  which  was  placed  on  the  outside  of  the  mill,  was  enclosed  by 
a  frame  building,  and  covered  over  by  a  roof.  Held,  that  evidence  of  the  opin- 
ions of  underwriters,  who  had  not  seen  the  premises,  and  had  no  particular  sci- 
ence in  the  construction  of  such  building-s,  was  not  admissible  to  show  that  the 
risk  was  materially  increased  by  such  additional  building ;  such  question  not 
being-  a  matter  of  skill  or  science,  but  simply  a  question  of  fact,  which  the  jurors 
were  as  competent  to  decide  as  the  witnesses.  In  a  leading-  English  case,  an 
action  was  broiight  on  a  policy  effected  by  the  plaintiffs,  who  were  varaish 
makers,  with  the  Norwich  Union  Fire  Insurance  Society.  The  declaration  stated 
the  insurance  to  be  lOOi.  on  the  stock  in  trade  in  the  oil  store  room  marked  No.  7 
(and  which  room  was  wai-ranted  as  having  no  manufacturing  process  carried  on 
thei'ein),  and  50i.  on  the  stock  in  trade  in  the  open  part  of  the  yard  ;  subject  to  a 
condition  that  if  any  alteration  was  made  to  any  building  insured,  by  which  the 
risk  of  tiro  to  the  building  or  any  insured  property  was  increased,  such  alteration 
must  be  immediately  notified  to  the  society,  in  order  tO  its  being  allowed  by 
iudoi'sement  on  the  policy,  othei-wise  the  policy  would  be  void.  The  declaration 
then  averred  that  certain  stock  in  trade  in  the  open  yard  was  destroyed  by  fire, 
and  that  the  defendants  waived  the  wari'anty  of  the  oil  store-room  No.  7,  having 
no  manufacturing  process  carried  on  therein,  and  permitted  the  plaintiffs  to  carry 
on  the  manufacturing  process  of  boiling  varnish  ;  and  that,  after  the  waiver,  cer- 
tain stock  in  the  oil  store-room  was  destroyed  by  fire.  Pleas,  first,  that  an  altera- 
tion was  made  in  the  oil  store-room,  by  which  altei'ation  the  i-isk  of  fire  to  the 
room  and  stock  in  ti'ade  therein  was  increased,  and  that  the  alteration  was  not 
notified  to  the  society.  Secondly,  that  the  phiintiffs  erected  the  two  boilers,  in  the 
policy  mentioned  as  placed  outward  of  the  oil  store-room  No.  7,  inside  that  room, 
and  used  the  same  therein,  by  which  the  i-isk  of  fire  to  the  room  and  stock  in  trade 
insured  therein,  and  also  to  the  stock  in  trade  in  the  open  yard,  was  increased ; 
and  that  the  inci-ease  in  risk  was  not  notified  to  the  society.  Thirdly,  that  the 
plaintiffs  carried  on  in  the  oil  store-room  No.  7  the  hazardous  trade  of  a  varnish 
makeis  whereby  the  risk  of  tire  to  the  room  and  the  stock  in  trade  was  increased ; 
and  that  the  increase  of  lisk  was  not  notified  to  the  society.  Replications  de 
injuria.  With  respect  to  the  first  issue,  the  judge  directed  the  jury  to  consider 
whether  the  alteration  increased  the  risk  of  fire  in  the  room  No.  7.  Held,  a  mis- 
direction ;  the  question  being,  whether  the  use  of  the  boilers  in  the  ordinary  way 
as  boilers,  and  not  for  boiling  varnish,  would  have  increased  the  risk.  iSemble, 
that  the  .second  plea  was  Viad  for  want  of  an  averment  of  the  perpetual  use  of  the 
.loilei-s ;  also  that  the  third  plea  was  bad,  inasmuch  as  the  declaration  alleged  a 
waiver  of  the  warranty  of  the  oil  store  room  having  no  manufacturing  process 
carried  on  therein.     Barrett  v.  Jei-my,  3  Exchq.  535. 

'  Fahyan  v.  Vnioii,  etc.,  Ins.  Co.,  33  N.  H.  203. 
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plaintiff  then  wrote  to  the  company,  inquiring  whether  it  would  not 
be  just  to  return  the  cash  payment  he  had  made  for  the  insurance,  as 
it  was  not  good,  and  saying  that  if  they  would  return  that,  he  would 
be  satified,  and  get  insured  in  some  other  company.  It  was  held  that 
this  was  notice  to  the  plaintiff  that  the  company  declined  to  assume 
the  increased  risk,  and  elected  to  terminate  the  insurance  under  the 
provisions  of  an  article  of  the  by-laws  of  the  company,  that  if  the 
risk  should  be  increased  by  any  change  of  the  circumstances  disclosed 
in  the  application,  or  by  the  alteration  of  any  building,  the  policy 
thereon  should  be  void,  unless  an  additional  premium  and  deposit 
should  be  settled  with  and  paid  to  the  company,  and  an  assent  thereto 
by  the  plaintiff,  and  that  thereupon  the  policy  became  void. 

Enlargement  of  building. 

Sec.  247.  The  mere  enlargement  of  a  building  ipso  facto,  does  not 
avoid  a  policy  upon  the  ground  of  an  increase  of  risk.  It  must  be 
found  that  the  risk  was  in  fact  increased ;  but,  even  though  there  is  no 
stipulation  in  a  policy  against  an  increase  of  risk,  yet  if  the  use  of  the 
building  for  hazardous  purposes  is  prohibited,  and  the  building  is  de- 
voted to  any  of  the  hazardous  purposes  named  in  the  policy,  the  policy 
is  thereby  avoided ;  and  if  no  list  of  hazards  is  annexed  to  the  policj', 
or  if  the  use  or  change  does  not  come  within  the  class  of  hazards  named, 
the  question  as  to  whether  the  premises  have  in  fact  been  devoted  to 
a  hazardous  use,  is  one  of  fact  to  be  found  by  the  jury;  and  if  there 
is  no  stipulation  against  an  increase  of  risk,  if  the  assured  devotes 
the  property  to  a  far  more  hazardous  use  than  that  for  which  it  was 
insured,  he  is  bound  to  notify  the  insurer  thereof,  or  the  policy  will  be 
avoided  upon  the  ground  of  fraud.'  An  increase  in  the  dimensions 
of  a  building  does  not  ipso  facto  invalidate  the  policy  upon  the  ground 
of  an  increase  of  risk.  In  order  to  have  that  effect  the  risk  must  be 
in  fact  increased,  nor,  even  though  the  policy  stipulated  against  any 
change  in  or  alteration  of  the  risk,  would  a  trifling  or  immaterial 
change  or  alteration  avoid  the  policy ;  the  policy  in  such  cases  is 
treated  as  referring  to  a  substantial,  material  change." 

'In  Robinson  v.  Mercer,  etc.,  Ins.  Co.,  3  N.  J.  134,  it  was  held  that  the  addition 
of  a  steam-engine,  cupola,  furnace,  foundry  and  blacksmith's  forge  to  a  back 
building-  connected  with  that  in  which  the  property  insured  was  contained,  was 
held  to  be  evidence  of  an  increase  of  risk,  such  as  made  it  oblig-atory  upon  the 
assured  to  notify  the  insurer  of  the  change.  "In  my  opinion,"  said  Elmke,  J., 
"  the  decided  weight  of  evidence  was,  that  the  risk  was  so  changed  ;  *  *  * 
that  good  faith  and  fair  dealing  required  that  the  company  should  be  notified." 

'  A  reasonable  construction  is  to  be  put  upon  all  such  conditions.  Mickey  v.  Bvr- 
linglon  Ins.  Co.,  35  Iowa,  174 ;  14  Am.  Rep.  494 ;  5  Ben.  F.  I.  C.  389,-  Dohson  v. 
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Not  anly  does  the  removal  of  the  building  insured,  in  whole  or  in 
part,  and  its  replacement  by  a  new  one,  destroy  the  policy,  but  any 
material  alteration  of  the  risk,  whereby  the  risk  is  increased,  has  that 
effect.     Thus,'  where  a  building  is  insured  as  "  a  two  story  building," 


Sotlieby,  ante;  Peterson  v.  Miss.  Val.  Ins.  Co.,  24  Iowa,  444 ;  Troy  F.  Ins.  Co.  v. 
Cai'peiiter,  iVfis.  20;  Gates  \.  Madison  Co.,  etc.,  Im.  Co.,  5  N.  Y.  461):  Load  v. 
Citizens'  Ins.  Co.,  2  Gray  (Mass.)  221.  In  Tuwnsend  v.  N.  W.  Ins.  Co..  18  N.  Y, 
1158,  a  representation  was  made  as  part  of  the  contract  of  insurance  on  a  cotton 
factory,  that  the  works  were  in  good  condition,  and  that  there  was  a  forcing 
pump  therein,  worked  by  the  water-wheel,  designed  for  use  in  csise  of  tire,  and 
kept  all  the  time  ready  for  use.  The  supply  of  water  was"  interrupted  for  sev- 
eral days  by  the  assured  for  the  purpose  of  substituting  a  new  stone  bulkhead  for 
a  wooden  one  which  had  gone  to  decay.  A  wooden  bulkhead  might  have  been 
put  in  or  the  old  one  repaired  in  much  less  time,  but  there  was  no  unreasonable 
delay  in  the  woi-k.  Held,  that  the  diversion  of  the  water  and  disabling  of  the 
pump  did  not  avoid  the  policy. 

^miemv.  Thornton,  3  El.  &  Bl.  868.  In  Lyomn  v.  State  Mut.  Ivji.  Co.,  14 
Allen  (Mass.)  329;  5  Ben.  F.  I.  C.  106,  the  policy  contained  a  condition  that 
' '  whenever  a  Imilding  hereby  iiumred  shall  be  altered,  enlarged,  or  appropriated  to  any 
other  pur-pose  than  that  herein  mentioned,  or  the  risk  otherwise  increased  by  the  act,  or 
u-ith  tlie  huneledge  or  consent  of  tlie  insured,  etc.,  this  policy  shall  he  void."  The 
plaintiffs  let  the  premises  by  a  lease  which  was  to  commence  January  1st,  1865, 
but  with  liberty  to  make  alterations  in  the  building  for  the  lessees  and  his  tenants' 
use,  before  the  term  commenced ;  and  on  the  14th  of  December  his  workmen 
began  to  work.  "  The  building  contained  an  upper  and  a  lower  cellar.  The 
first  stoiy  and  the  uppej-  cellar  had  been  occupied  as  a  gentlemen's  furnishing 
store.  The  lessee  intended  to  occupy  the  first  stoi-y  fis  a  broker's  office,  and  to 
have  the  upper  cellar  occupied  as  a  broker's  office.  His  workmen  accordingly 
proceeded  tcTtake  out  the  shelves  and  countei-s  which  had  been  used  as  a  store, 
and  to  put  in  new  counters.  They  also  put  in  a  new  water  closet,  took  out  some 
stairs  leading  to  the  upper  cellar,  and  put  in  a  new  flight,  and  also  put  an  outside 
door  on  the  side  next  to  State  street,  where  there  had  formerly  been  a  window. 
Most  of  the  work  was  done  outside  the  building  ;  but  in  putting  up  the  counters 
and  stairs  in  the  buihiing,  some  shavings  were  made,  which  were  removed  every 
night.  Most  of  the  shavings  were  earned  off  by  children,  who  took  them  in  bas- 
kets or  bags ;  a  fire  was  kept  in  a  stove  during  the  daytime,  and  sometimes  dur- 
ing the  night ;  but  there  had  been  a  stove  thei-e  before.  The  jury  found  specially 
that  this  temporarily  increased  the  risk,  and  that  Lyman  had  notice  of  the  alter- 
ations while  they  were  in  progress  ;  they  also  found  that  the  alterations  which 
wei-e  made  did  iiot  i-ncrease  the  risk  permanently."  There  was  no  evidence  tending 
to  show  that  the  fire  was  caused  by  the  work  of  the  carpenters,  or  that  the  alterations 
were  not  carefully  made,  or  were  unnecessai'y  for  the  Tiew  te-nants.  It  did  not  appear 
that  the  upper  cellar  had  been  fitted  for  occupation  at  the  time  of  the  fire,  or  that 
anything  had  been  done  towards  fitting  it  for  such  a  purpose  ;  and  the  plaintiffs 
contended  that  the  taking  away  of  the  fixtures,  and  putting  in  the  fixtures  for  a 
broker's  office,  and  the  addition  of  a  water-closet,  stairs  in  j)lace  of  the  old  stairs, 
outer  and  inner  door,  though  these  alterations  created  a  temporary  increase  of 
risk  while  they  were  in  progress,  did^not  avoid  the  poUcy.  The  defendants 
examined  several  experts- on  the  question  whether  the  aisk  was  increased  by  the 
alterations  made  in  the  building.  Among  other  questions  put  to  them  was  the 
following,  which  was  agreed  by  counsel  to  be  in  substance  a  sufficient  statement 
of  the  case  :  "  In  the  case  of  a  stone  building  situated  in  Boston,  if  the  fixtures 
for  a  store  are  taken  out  and  fixtures  foi-  a  banking-house  or  office  put  up,  the 
fixtures  being  prepared  elsewhere,  and  in  putting  them  up  carpentei-s  are  occu- 
pied about  three  weeks,  making  more  or  less  shavings  nearly  every  day,  but  not 
a  great  many,  such  shavings  being  daily  carried  off  by  children  ;  also  the  upper 
floor  taken  up,  and  a  new  floor  of  tiles  laid ;  a  staircase  tak6n  away  which  con- 
nected that  floor  with  the  cellar,  and  a  new  staircase  made  connecting  that  cellar 
with  the  street ;  a  water-closet  put  up  ;  the  shelves  and  fixtures  taken  out  from 
the  cellar,  and  a  partition  made  along  side  of  the  new  staircase ;  afire  being  kept 
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the  addition  of  a  third  story,  without  the   consent  of  the  insurers, 
vitiates  the  policy  as  to  the  whole.     It  should  be  borne  in  mind  that  a 


in  the  stove  already  in  the  building:  during-  the  day,  and  sometimes  during-  the 
night;  whether  or  not,  in  your  judgment,  is  the  risk  increased  beyond  that  aris^ 
ing  ti-oni  the  occupation  of  the  store  and  cellar  for  a  gentlemen's  furnishing  store  ?  " 
Ihe  plaantiflTs  counsel  objected  to  the  question  ;  but  it  was  allowed  by  the  judge 
to  be  put.  The  judge  had  ruled,  however,  and  it  was  stated  to  some  of  the  wit- 
nesses, that  the  plaintiff  had  a  right  to  occupy  the  building  for  any  of  the  pur- 
poses mentioned  in  the  poUcy,  viz.,  for  a  store,  offices,  and  printing  offices  ;  and 
that  an  increased  risk  must  be  a  g-reater  risk  than  such  occupation  would  create. 
The  case  was  reported  for  the  determination  of  the  full  coui-t.  Gray,  J.,  deliver- 
ing the  opinion  of  the  court,  said  :  "The  defendants  contend  that  by  virtue  of 
this  condition  any  alteration  of  the  building-,  loliether-  increasing  the  nsk  or  not, 
avoided  the  policy.  The  plaintiffs  contend  that  no  alteration  which  did  not  per- 
manently increase  the  risk  would  have  that  effect.  The  court  is  of  opinion  that 
neither  of  these  positions  can  be  maintained.  This  condition  makes  it  essential, 
in  order  to  avoid  the  policy,  that '  the  building  shall  be  altered,  enlarged,  or  appro- 
priated to  any  purposes  than  those  herein  mentioned,  or  the  risk  otherwise 
increased.'  The  words  are  not  so  arranged  as  to  make  the  meaning  perfectly 
clear;  but  taldng:  them  altogether,  there  can  be  no  doubt  that  they  include  noth- 
ing which  does  not  increase  the  risk.  If  it  had  been  intended  that  any  altera- 
tion, or  enlargement,  or  appropriation  to  new  purposes,  which  did  not  increase 
the  risk,  should  avoid  the  policy,  the  word  '  otherwise  '  in  the  last  clause  above 
quoted,  would  have  been  superfluous.  The  insertion  of  that  word  shows  that  the 
previous  part  of  the  condition  also  relates  to  changes  which  increase  the  risk. 
The  reasonable  interpretation  of  the  condition  is  to  read  it  as  if  the  words  had 
been  transposed  thus  :  '  Whenever  the  risk  shall  be  increased  by  altering  or 
enlarging  the  building,  or  appropriating  it  to  any  other  purposes  than  those  herein 
mentioned,  or  othei-wise.'  The  case  is  within  the  principle  of  Rice  v.  Tower,  1  Gray, 
426,  in  which  a  policy  which  was  to  be  void  '  if  the  assured  shall  alter  or  enlarge 
a  building-  so  as  to  increase  the  risk,  or  appropriate  it  to  other  purposes  than  those 
mentioned  in  the  application,'  was  held  not  to  be  avoided  by  an  appropriation  of 
the  building  to  a  new  use  which  did  not  increase  the  risk.  See  also,  Stokes  v. 
Cox,  1  Hurlst.  &  Norm.  533 ;  reversing  S.  C.  id.  320.  Whether  the  risk  was 
inereased  was  a  question  for  the  jury.  Curry  v.  Cominonwealth  Ins.  Co.,  10  Pick. 
535 ;  Rice  v.  Tower,  1  Gray,  426.  But  although  this  condition  is  limited  to  acts 
which  increase  the  risk,  it  is  in  other  respects  very  sweeping,  and  includes  every 
manner  of  increasing-  the  risk,  whether  by  alteration,  enlargement,  appropriation 
to  new  uses,  or  otherwise.  We  have  no  occasion  to  consider  whether  this  policy 
would  be  avoided  (as  different  policies  have  been  held  not  to  be,  in  cases  cited  for 
the  plaintiffs)  by  making  ordinary  repairs  without  the  consent  of  the  insurers  :  or 
by  a  casual  or  gratuitous,  though  unauthorized  use,  for  a  single  day  or  night,  or  a 
single  experiment.  The  facts  in  this  case  show  a  deliberate  and  considerable  alter- 
ation of  the  building,  not  incidental  to  tlie  ordinary  use  of  the  property,  made  by 
the  tenant  with  the  knowledge  of  the  as.iured,  prolonged  for  three  weeks.  a,nd,  while 
it  lasted,  increasing  the  risk,  as  the  jury  have  found.  There  is  nothing  in  the 
words  of  this  condition  to  warrant  us  in  holding  that  an  alteration  which  increased 
the  risk  for  such  a  length  of  time  did  not  avoid  this  policy,  merely  because  the 
duration  of  the  increase  of  risk  would  not  be  unlimited.  On  the  contrary,  one 
probable  object  of  the  condition  requiring  the  written  consent  of  the  president  of 
the  company  in  case  of  increase  of  risk  seems  to  us  to  have  been  to  enable  the 
insurera  to  f-harge  an  additional  premium  in  such  a  case  aa  this.  3  Kent  Com. 
(6th  ed.)  374;  Worcester  v.  Wmcester  Ins.  Co.,  9  Gray,  27;  Olen  v.  Lewis,  % 
Exch.  618.  If  the  risk  was  increased  at  the  time  of  the  fire,  contrary  to  the  tenns 
of  the  policy,  the  insurers  were  not  liable,  even  if  the  acts  which  increased  the  risk 
did  not  cause  the  fire.  Merriam  v.  Middlesex  Ins.  Co.,  21  Pick.  162.  The  only 
remaining  question  is  whether  the  opinions  of  witnesses,  which  were^  admitted  to 
prove  an  increase  of  risk,  were  competent  evidence ,  and  upon  consideration  we 
are  unanimously  of  opinion  that  they  were  not.  The  decision  of  this  point,  as 
presented  by  the  report,  requires  no  extended  examination  of  authorities;  tor  it 
is  quite  clear  that  no  witness  can  be  permitted  to  testify  to  his  own  individval 
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change  in  the  risk,  unless  prohibited,  does  not  per  se  avoid  the  policy, 
unless  the  change  is  such  as  to  change  the  identity  of  the  risk  insured. 
In  all  other  cases,  proof  of  increase  of  risk  must  be  shown. 

opinion  merely,  upon  the  issue  whether  the  risk  was  increased,  when  that  depends 
upon  facts  which  involve  no  peculiar  science  or  information,  but  are  within  the 
common  knowledge  of  men.  Mvlry  v.  Mohawk  Valley  Ins.  Co.,  5  Gray,  541 ; 
White  V.  Ballon,  8  Allen,  408 ;  Durrell  v.  Bederly,  Holt  N.  P.  C.  283 ;  BeHlwn 
V.  Loughman,  2  Stark.  R.  258 ;  Campbell  v.  Rickards,  5  B.  &  Ad.  840 ;  Hawes  v. 
iVra)  England  Im.  Co.,  2  Curtis  C.  C.  230  ;  1  Arnould  on  Ins.  572."  The  case  was 
sent  back  for  trial  upon  the  issue  whether  the  risk  was  increased  by  the  change. 


Insdrable  Interest.  467 


CHAPTER    VIII. 

WHO   MAY  BE   INSURED INSURABLE   INTEREST. 

Sbc.  248.  Insurable  interest. 

Sbc.  249.  Personal  nature  of  contracts. 

Sec.  250.  Void  unless  insui-ed  has  interest. 

Sec.  251.  Interest  naust  exist  at  time  of  loss. 

Sec.  252.  Rule  in  ^tna  Ins.  Co.  v.  Miers. 

Sec.  253.  Rule  in  Gaylor  v.  Lamar  F.  Ins.  Co. 

Sec    254.  Rule  in  Redfield  v.  Holland  Purchase  Ins.  Co. 

Sec.  255.  Interest  may  exist  without  property. 

Sec.  256.  Waring-  v.  Indemity  Ins.  Co. 

Sec.  257.  Equitable  interest — Contingent  interest. 

Sec.  258.  Rule  when  interest  is  contingent. 

Sec.  259.  Right  must  be  definite. 

Sec.  260.  Person  in  possession  under  contract  to  purchase. 

Sec.  261.  Receiptor  of  property  atttached. 

Sec.  262.  Mortgagor  after  decree — Re-insurer. 

Sec.  263.  Person  having  legal  title. 

Sec.  264.  Legal  title  not  always  evidence  of  interest. 

Sec.  265.  Personal  interest  not  necessary. 

Sbc.  266.  Need  be  neither  legal  or  equitable  interest. 

Sec.  267.  Liability  to  others,  confers  insurable  interest. 

Sbc.  268.  Need  not  be  a  vested  interest. 

Sec.  269.  Quasi  interest. 

Sec.  270.  Issue  of  policy  prima  facie  evidence  of. 

Skc.  271.  Trespasser. 

Sec.  272.  Stockholder  in  corporation. 

Sec.  273.  Interest  under  void  or  voidable  contract. 

Sbc.  274.  Defective  title  does  not  defeat. 

Sbc.  275.  Person  liable  as  endorser. 

Sec.  276.  Contingent  liability— Possible  loss — Yoisinage. 

Sbc.  277.  In^terest  need  not  be  stated,  except. 

Sec.  278.  Person  having  custody  of  property. 

Sec.  279.  Insured  need  not  be  named  in  policy. 

Sec.  280.  Consignee — Bailee. 

Sec.  281.  Nature  of  the  relation  generally  the  test. 

Sec.  282.  Policy  may  be  an  incident  of  the  property. 

Sbc.  283.  Partners. 

Sbc.  284.  Person  liable  for  safe  keeping  of  property. 

Sbc.  285.  General  creditor  has  no  insurable  interest.  • 


468  Who  may  be  Insured. 

Sec.  286.  Mxtm-es. 

Sec.  287.  One  held  out,  but  not  in  fact,  partnei;. 

Sec.  288.  Tenant  by  curtesy. 

Sec.  289.  Pawnbrokers— Pledgees. 

Sec.  290.  Lien  for  materials. 

Sec.  291.  Trustee. 

Sec.  292.  Many  persons  may  insure  same  property. 

Sec.  293.  Mortgagee. 

Sec.  294.  Assignee. 

Sec.  295.  Surety  or  endorser. 

Sec.  296.  Mechanic  having  lien. 

Sec.  297.  Mortgagor. 

Seo.  298.  Attaching  or  levying  creditor. 

Sec.  299.  Sheriff. 

Sec.  300.  Judgment  creditor. 

Sec.  301.  Vendee. 

Sec.  302.  Executoi-s — Admistrators. 

Sec.  303.  Tenants. 

Sec.  304.  Receiptor  or  bailee. 

Sec.  305.  Agent — Trustee — Bailee. 

Sec.  306.  Each  joint  owner  or  tenant  in  common. 

Sec.  307.  Profits. 

Sec.  308.  Master  of  vessel. 

Sec.  309.  Creditors  under  levy  or  attachment. 

lusnrable  interest. 

Sec.  248.  The  contract  being  one  of  indemnity,  it  follows,  as  a  matter 
of  course,  that  the  person  insured  must  have  an  interest  in  the  property, 
and  be  so  situated  in  reference  to  it,  that  an  injury  thereto,  or  its 
destruction,  would  result  in  pecuniary  loss  to  him.' 

"  Carter  v.  Huniboldt  Ins.  Co.,  12  Iowa,  287 ;  Rohrback  v.  Germania  Ins.  Co.,  62 
N.  Y.  47.  An  executor  or  executrix  may  insure  the  property  in  her  hands  under 
the  will,  Phelps  v.  Gebhard  F.  Ins.  Co.,  9  Bos.  (N.  Y.)  404  ;  an  administrator,  Her- 
kimer V.  Rice,  27  N.  Y.  163  ;  heirs  at  law,  WyTnan  v.  Wyman,  26  N.  Y.  253  ;  trast- 
ees,  WMtev.  Hudson  R.  Ins.  Co.,  7  How.  Pr.  (N.  Y.)  341 ;  common  can-iers,  bailee, 
Savage  v.  Com.  Ex.  Ins.  Co.,  9  Bos.  (N.  Y.)  1 ;  Stilwell  v.  Staples,  19  N.  Y.  401 ;  a 
tenant,  Allen  v.  Franklin  Ins.  Co.,  9  How.  Pr.  (N.  Y.)  501 ;  or  any  person  having  the 
custody  of  property  for  himself  or  another,  and  responsible  for  its  safe  keeping, 
has  an  insurable  interest  therein.  Medfield  v.  Holland  Pmchase  Iv.s.  Co.,  56  (N. 
Y.)  354  ;  Bates  v.  Equitable  Ins.  Co.,  10  "Wall.  (U.  S.)  33 ;  Pahner  v.  Pratt,  9 
Moore  358  ;  Clark  v.  Protection  Ins.  Co.,  1  Story  (U.  S.)  109  ;  Norcrossv.  Ins.  Co., 
17  Penn.  St.  429  ;  J''.  &  M.  Im.  Co.  v.  Morrison,  11  Leigh  ( Va.)  354 ;  Higginson  v. 
Dall,  13  Mass.  96  ;  Williams  v.  Ins.  Co.  of  N.  America,  1  Hilt.  (N.  Y.  C.  P.)  345 ; 
Crawford  v.  St.  Lawrence  Co.  Ins.  Co.,  8  U.  C.  (Q.  B.)  314  ;  Milligan  v.  Equitable 
Ins.  Co.,  16  U.  C.  (Q.  B  )  314;  Van  JSTatta  v.  Sun.  Mut.  Ins.  Co.,  2  Sand.  (N.  Y.) 
490  ;  DeForreJftv.  Fulton  Ins.  Co.,  1  Hall  (N.  Y.)  84  ;  St.  John  v.  Am.  Mnt.  Ins.  Co., 
2  Duer  (N.  Y.)  419  ;  Rankin  v.  Andes  Ins.  Co.,  47  Vt.  144  ;  Wilkes  v.  People's  Ins. 
Co.,  19  N.  Y.  184 ;  Williams  v.  Smith,  2  Caines  (N.  Y.)  13  ;  Perry  Co.,  etc.,  Ins. 
Co.,  V.  Stewart,  19  Penn.  St.  45  .  Boston,  etc..  Ins.  Co.  v.  Royal  Ins.  Co.,  12  Allen 
(Mass.)  381 ;  Gordon  v.  Mass.  F.  &  M.  Ins.  Co.,  2  Pick.  (Mass.)  249 ;  Ins.  Co.  v. 
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Wagering  policies  of  fire  insurance,  whether  upon  the  property  of 
the  assured  or  of  third  parties,  are  not  permitted.  They  would  be 
illegal,  as  contrary  to  public  policy,  not  only  as  gambling  transactions 
but  as  incentives  to  arson  and  fraud,  nor,  viewed  in  the  second  light, 
could  it  be  otherwise  than  odious  to  any  right-minded  person  to 
speculate  upon  the  misfortunes  of  another.  This  would,  indeed,  seem 
to  follow  from  first  principles,  and  without  seeking  for  authority,  but 
the  rule  which  lies  at  the  foundation  of  all  contracts  of  marine  insur- 
ance here  meets  us,  and  appears  equally  apposite — namely,  that  the 
assured,  in  becoming  such,  seeks  not  for  gain,  but  strives  only  to  guard 
against  loss.  "  Assecuratus  non  quaerit  lucrum,  sed  agit  ne  in  damno 
sit."  Hence,  fire  insurance  is,  in  its  nature,  a  contract  of  indemnity. 
This  definition  may  be  considered  as  generally  true,  although  like 
most  other  abstract  propositions,  when  attempted  in  the  law,  cases 
may  be  imagined  in  which  it  may  require  to  be  received  with  some 
qualification.  Such,  for  example,  is  that  of  a  bailee  not  liable  for 
loss  by  fire,  who  insures  the  property  of  his  bailor,  in  which  case 
the  right  to  effect  and  recover  upon  the  policy  can  scarcely  be  said  to 
be  coterminous  with  the  beneficial  ownership,  so  as  to  entitle  the 
contract  to  be  defined  as  an  indemnity.  It  will  be  more  correct  to 
say  that  this  contract,  like  every  other  which  can  be  defined  as  an 
insurance,  requires  an  interest  in  the  assured  to  support  it,  or  that  he 
must  possess,  in  insurance  language,  an  insurable  interest.' 

Vpdegraff,  21  Penn.  St.  513 ;  Fmn  v.  N.  0.  Ins.  Co.,  5S  Ga.  578  ;  The  Southern., 
etc.,  Itis.  Co.  v.  Lewis,  42  Ga.  587 ;  Oakman  v.  Dorchester,  etc.,  liis.  Co.,  98  Mass. 
57 ;  Cumberland  Bone  Co.  v.  Andes  Ins.  Co.,  64  Me.  466 ;  Honore  v.  Lamar  F. 
Itis.  Co.,  51  111.  509;  Warren  v.  Davenport  F.  Ins.  Co.,  31  Iowa  464:  Tallman  v. 
Atlantic,  etc.,  Ins.  Co.,  4  Abb.  Ct.  of  App.  Cases  (N.  Y.)  354 ;  Rohrhack  v.  JEtna 
In'!.  Co.,  1  T.  &  C.  (N.  Y.  S.  C.)  339 ;  Manley  v.  Ins.  Co.  of  N.  America,  1  Lans. 
(N.  Y.)  20;  Ins.  Co.  v.  Chase,  5  Wall.  (U.  S.)  509;  Russell  \.  Union  Ins.  Co.,  4 
Dall.  (U.  S.)  421;  Dohn  v.  Farmers'  Joint  Stock  Im.  Co.,  5  Lans.  (N  Y.)  275; 
Columbian  Itis.  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  25 ;  10  id.  507 ;  Lawrence  v.  St. 
Marks  F.  Itis.  Co.,  43  Barb.  (N.  Y.)  479 ;  Ins.  Co.  v.  Baring,  20  AYall.  (U.  S.)  159 ; 
Seagrave  v.  t%iore  Marine  In.s.  Co.,  L.  R.  1  C.  P.  305  ;  Andcr.^on  v.  Morice,  L.  R. 
10  C.  P,  58 ;  Knox  v.  Wood,  1  Cowp.  543  ;  Phillips  v.  Kjiox  Co.  Mut.  Lis.  Co.,  20 
Ohio  174 ;  Sweeney  v.  Franklin  F.  Im.  Co.,  20  Penn.  St.  337  ;  Barker  v.  Marine 
Itis.  Co.,  2  Mass.  (U.  S.)  369;  Brown  v.  Hall,  F.  C.  (Sc.)  560;  Ellis  v.  SafoTie,  8 
Exchq.  546  ;  Q-eorgia  Home  Ins.  Co.  v.  Janes,  49  Miss.  86 ;  Cone  v.  Niagara  Ins. 
Co.,  60  N.  Y.  619  ;  Waring  v.  Lideinnity  Itis.  Co.,  45  N.  Y.  506  ;  Hill  \:  Secretan, 
1  B.  &  P.  315  ;  Qoulstone  v.  Royal  Ins.  Co.,  1  F.  &  F.  276 ;  Protection  Ins.  Co.  v. 
Hall,  15  B.  Mon.  (Ky.)  411  ;  Locke  v.  North  American  Ins.  Co.,  13  Mass.  61 ; 
Converse  v.  Citizen's  Ins.  Co.,  10  Gush.  (Mass.)  37  ;  HarT-is  v.  York  Mut.  Ins.  Co., 
50  Penn.  St.  641 ;  N.  E.  F.  &  M.  Ins.  Co.,  v.  WetTtu>re,  32  111  22 ;  Haiid  v.  Wil- 
liannsburgh,  etc.,  Ins.  Co.,  57  N.  Y.  41 ;  CuHis  v.  Home  Ins.  Co.,  1  Biss.  (U.  S.) 
485. 

'  Straccha  deAssecurationibus,  pt.  20,  No.  4. 


470  Who  may  be  Insukbd. 

Personal  nature  of  insurance  contracts. 

Sec.  249.  The  contract  is  personal,  and  insures,  not  the  property,  but 
the  assured  against  loss  by  its  destruction,  consequently,  does  not  pass 
as  incident  to  the  property,  therefore,  unless  assigned  with  the  consent  of 
the  insurer,  it  becomes  inoperative  when  the  interest  of  the  assured  in 
the  property  ceases.  From  this  it  follows  that  the  assured  must  have 
an  interest  in  the  property,  as  well  when  the  contract  is  entered  into,  as 
at  the  time  of  loss.'  "  These  policies,"  said  Lord  Chancellor  King,  in  a 
case  before  him,'  "  are  not  insurances  of  the  specific  things  mentioned 
to  be  insured,  nor  do  such  insurances  attach  on  the  realty,  or  in  any 
manner  go  with  the  same  as  incident  thereto  by  any  conveyance  or 
agreement,  but  are  only  special  agreements  with  the  assured  against 
such  loss  or  damage  as  they  may  sustain.  The  party  insuring  must 
have  a  property  at  the  time  of  the  loss,  or  he  can  sustain  no  loss  ;  and, 
consequently,  can  be  entitled  to  no  satisfaction."  "  These  policies  are 
not  in  their  nature  assignable,  nor  is  the  interest  ever  intended  to  be 
transferred  from  one  to  the  other  without  the  express  consent  of  the 
office."  "  Besides  the  appellants'  claim  is  at  best  founded  on  an  assign- 
ment never  agreed  for  until  the  person  insured  had  determined  his 
interest  in  the  policy  by  parting  with  his  whole  property,  and  never 
executed  until  the  loss  had  actually  happened."  His  Lordship  there- 
upon dismissed  the  bill,  and  his  decree  was  affirmed  in  the  House  of 
Lords.' 

In  another  early  case,  an  insurance  had  been  effected  in  the  Hand- 
in-Hand  Fire  Office,  for  a  term  of  seven  years,  by  a  person  having  a 
term  of  six  and  a-half  years  only  then  to  run.  The  obligation  was, 
"  to  raise  and  pay  out  of  the  contribution  stock  the  sum  of  £400  to  the 
assured,  her  executors,  administrators  and  assigns,  so  often  as  the 
house  should  be  burnt  down  within  the  said  term,  unless  the  directors 
should  build  the  said  house,  or  put  it  in  as  good  a  plight  as  before  the 
fire."  Upon  the  back  of  the  policy  was  an  indorsement,  that  if  the 
policy  was  assigned  the  assignment  must  be  entered  within  twenty- 
one  days  after  the  making  thereof.     After  the  expiration  of  the  six 


'  Illinois  Mut.  JF".  Ins.  Co.  v.  Marseilles  Mfg.  Co.,  6  111.  236  ;  Murdoch  v.  Che- 
nango Ins.  Co.,  2  N.  y.  210  ;  WiUon  v.  Hill,  3  Met.  (Mass.)  66  ;  Swift  v.  Vi.  Mut. 
Ins.  Co.,  18  Vt.  305  n. ;  2  Bennett's  F.  I.  C.  466 ;  Ghaham  v.  Mreinan's  Ins.  Co., 
2Dis.(Ohio)  255;  Gilbert  v.  N.  American  Ins.  Co.,  23  Wend.  (N.  Y.)  43.  If  the 
insurei-er  parts  with  his  interest  before  loss,  and  is  entirely  divested  thereof,  bis 
insurable  interest  is  gone  and  the  policy  is  absolutely  void.  Hidden  v.  Slater,  etc., 
Ins.  Co.,  2  Cliff.  (D.  S.  C.  C.)  266. 

"  Lynch  v.  Dahell  3  B.  &  Par.  Cas.  49. 

•  Ladd  Ills.  Co.  v.  BadcocJc,  2  Atk.  554. 
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and  a-half  years,  but  before  the  expiration  of  the  seventh  year,  the 
house  was  burnt  down.  The  assured  then  assigned  the  policy  for  a 
nominal  consideration  to  her  late  landlords,  who  tendered  the  policy  to 
the  office  for  entry,  which  was  refused,  and  who  thereupon  filed  their 
bill  to  recover  the  assurance  money.  The  fire  took  place  in  the  month 
of  January,  the  tender  for  entry  was  on  the  23rd  of  February  following. 
In  his  judgment,  Lord  Chancellor  Hardwicke  observed,  "  I  am  of 
opinion  that  it  is  necessary  that  the  party  insured  should  have  an 
interest  in  the  property  at  the  time  of  insuring  and  when  the  fire  hap- 
pens. It  has  been  said  for  the  plaintiffs  that  it  is  in  the  nature  of  a 
wager  laid  by  the  insurance  company,  and  that  it  does  not  signify  to 
whom  they  pay,  if  lost.  Now,  these  insurances  from  fire  have  been 
introduced  in  later  times,  and  therefore  differ  from  insurances  on  ships, 
because  their  interest  or  no  interest  is  almost  constantly  inserted,  and 
if  not  inserted  you  cannot  recover,  unless  you  prove  a  property.  By 
the  first  clause  of  the  deed  of  their  incorporation,  the  Society  are  to 
make  satisfaction  in  case  of  any  loss  by  fire.  To  whom,  and  for  what 
loss,  are  they  to  make  satisfaction  ?  Why  to  the  person  insured,  and 
for  the  loss  he  may  have  sustained  ;  for  it  cannot  properly  be  called 
insuring  the  thing,  for  there  is  no  possibility  of  doing  it,  and  there- 
fore must  mean  insuring  the  person  from  damage.  By  the  terms  of 
the  policy  the  defendants  might  begin  to  build  and  repair  within  six 
days  after  the  fire  happens.  It  has  been  truly  said,  this  gives 
the  Society  an  option  to  pay  or  rebuild,  and  shows  most  manifestly 
that  they  meant  to  insure  upon  the  property  of  the  insured,  because 
nobody  else  can  give  them  leave  to  lay  even  a  brick,  for  another  per- 
son might  fancy  a  house  of  a  different  kind." 

When,  however,  a  fire  policy  is  said  to  be  unassignable  even  in 
equity  without  the  consent  of  the  insurers,  this  distinction  must  be 
taken,  namely,  that  the  transfer  which  is  prohibited  is  that  of  the  entire 
ovm&rship.  The  rule  does  not  extend  to  forbid  the  creation  of  a  mere 
lien,  nor  a  transfer  after  a  loss  has  occurred.'  It  might  be  said  that  if 
the  rule  requires  that  the  assured  should  have  an  interest  in  the  thing 
insured  at  the  time  the  contract  is  entered  into,  the  policy  would  be 
inoperative  in  the  hands  of  a  person  who  subsequently  acquires  the 
title  and  takes  an  assignment  of  the  policy  with  the  insurers  assent. 
But  in  this  latter  case,  the  company  by  its  assent  to  the  transfer,  is 

^ Strong  Y.  Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  40;  Franklin  F.  Ins.  Co. 
V.  Ff.ndUiy,  6  "Wheat.  (Penn.)  483;  Allen  v.  Franklin  F.  Ins.  Co.,  9  How.  Pi'.  (N.  • 
y.)  501 ;  Pennebaker  v.  Tomlinson  1  Tenn.  Ch.  598. 


472  Who  may  be  Insured. 

treated  as  entering  into  a  new  contract  with  the  assignee,  and  the 
policy  is  treated  as  a  policy  made  to  him,  and  he  alone  can  maintain 
an  action  upon  it.  In  England,  in  order  to  acquire  an  insurable  inter- 
est, some  title,  property  or  interest  in  the  property,  legal  or  equitable, 
must  exist  in  the  assured,  or  an  interest  therein  of  a  pecuniary  nature. 
A  vendee  under  a  void  sale  acquires  no  title,  either  equitable  or  legal, 
and  consequently  has  no  interest  that  can  be  covered  by  a  policy.' 
Therefore,  a  purchaser  of  personal  property  or  real  estate,  who  is  not 
in  possession  of  the  same,  under  a  contract  void  by  the  statute  of 
frauds,  has  no  insurable  interest  therein ;  ■'  but,  if  he  is  in  possession, 
the  rule  is  otherwise.' 

Some  property  or  interest,  legal  or  equitable,  must  exist  in  the  identical 
property  insured,  and,  under  this  rule,  it  has  been  held  that  a  pur- 
chaser of  a  certain  number  of  bushels  of  grain — and  of  course  the  same 
rule  applies  to  all  species  of  property — that  is  intermingled  with  other 
grain,  and  not  separated  therefrom,  and  which  has  not  actually  been 
delivered  to  him,  does  not  acquire  an  insurable  interest  therein, 
because  he  cannot  trace  the  identity  of  the  property  at  risk,  and  has  acquired 
no  such  interest  therein  as  divests  the  vendor  of  an  insurable  interest  in  it. 
Thus,  in  a  case  heard  before  the  Court  of  Chancery  in  Canada,^  the 
plaintiff  procured  insurance  upon  3,500  bushels  of  wheat,  claiming  to 
be  the  owner  of  the  same,  for  §5,000.  The  plaintiff's  interest  in  the 
wheat  was  derived  from  one  Todd,  who  was  a  wharfinger,  and  sold 
the  plaintiff  the  3,500  bushels  of  spring  wheat,  forming  part  of  a  much 
larger  quantity  then  in  stcre,  and  from  which  it  was  not  separated,  or  in 
any  way  ascertained  as  distinct  from  the  rest,  before  the  destruction  of 
the  warehouse  and  its  contents  by  fire.  Nor  was  there  any  delivery 
of  the  same.  The  plaintiff,  however,  had  paid  for  the  wheat.  Todd 
executed  a  receipt  for  the  same  as  follows :  "  Received  from  George  Car- 
ter, owner,  in  store,  3,500  bushels  of  No.  1  spring  wheat,  to  he  delivered 

'  Sutherland  v.  Pratt,  11  M.  &  W.  296 ;  Stockdale  v.  DurOop,  6  id.  224  ;  Heddem, 
V.  West,  9  Jur.  (N.  S.)  747.  A  void  levy  of  an  execution  does  not  avoid  a  policy, 
even  though  the  policy  provides  that  it  shall  be  void  if  the  premises  are  levied 
upon.  In  order  to  have  the  effect  to  invalidate  the  policy  it  must  be  a  levy  that 
divests  the  title.  Pennebakerv.  TomliTison,  ante.  In  Rice  v.  Turner,  1  Gray  (Mass.) 
426,  it  was  held  that  neither  a  mortgage  or  levy  of  execution  without  change  of 
possession,  amounts  to  an  alienation.  And,  unless  specially  provided  otherwise, 
neither  the  levy  of  an  execution,  attachment,  decree  of  foreclosure,  or  other  seiz- 
ure upon  legal  process,  will  invalidate  the  policy.  The  alienation  contemplated 
relates  to  a  voluntary  sale  or  gift.     Strong  v.  Manufacturers'  Ins.  Co.,  ante. 

''Stockdale  v.  Dunlop,  ante. 

'  Hand  v.  WilUamsburgh  F.  Im.  Co.,  57  N.  Y.  41 ;  Wood  y.  N.  W.  Ins.  Co.,  46 
•  N.  Y.  421. 

*Box  V.  Provmcial  Ins.  Co.,  15  Grant's  Ch.  (Ont.)  337  ;  5  Bennett's  F.  I.  C.  197. 
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pursuant  to  his  order  to  be  indorsed  hereon,  etc."  The  court  held  that  the 
plaintiff  had  no  insurable  interest  in  the  wheat.  Vaneouqhnet,  C, 
in  passing  upon  the  question,  said :  "  These  3,500  bushels  of  spring 
wheat,  or  aiij-  portion  thereof,  were  not  separated  from  the  mass  of 
which  they  formed  part,  or  in  any  way  ascertained  as  distinct  from 
the  rest,  before  the  fire,  by  which  they  and  more  of  the  wheat  were 
destroyed.'  The  plaintiff  had  paid  Todd  the  full  value  of  3,500  bushels 
of  wheat  before  insurance,  and  I  suppose  he  might  maintain  an  action 
against  him  for  non-delirery  of  that  quantity.  The  questions  are  :  Had 
he  an  insurable  interest  in  an  ascertained  quantity  of  3,500  bushels  of 
wheat  i  and  if  he  had,  was  it  that  intei-est  which  he  insured  ?  or  did  he 
insure  as  owner  of  a  specific  quantity  of  3,500  bushels  ?  and  if  so  insuring, 
can  he  insist  thai  under  it  he  had  a  right  to  protect  himself  to  the  extent 
of  the  insurance  money  for  damage  which  he  could  have  recovered  from 
Todd  for  the  non-delivery  of  the  wheat  when  called  for"}  The 
wheat  clearly  remained  at  Todd^s  risk,  as  no  property  in  it  passed 
'  to  the  plaintiff.  What  the  plaintiff  did,  was  to  insure  the  3,500  bushels 
of  wheat  as  his  property.  He  had  mo  such  property,  but  he  had  a  right  to 
claim  some,  still  unascertained  3,500  bushels  of  wheat  from  Todd,  or  dam- 
ages in  lieu  of  it.  Has  he  covered,  or  could  he  cover  this  right  by  the  insur- 
ance which  the  plaintiff  effected^  A  fire  policy  naturally  means  an 
indemnity  against  loss  by  the  destruction  of  propety  which  can  be  con- 
sumed hy  fire.  He  had,  at  most,  a  right  to  damage  for  breach  of  con- 
tract. Was  that  covered  by  his  insurance  against  tire.  *  *  He 
had  no  3,500  bushels  of  wheat,  or  any  part  of  it  as  his  property,  and  it 
seems  to  me  therefore,  that  the  insurance  he  effected  fails,  and  cannot  be 
enforced.  Had  the  wheat  been  set  apart  before  the  fire,  the  case  would 
be  different,  as  they  would  have  something  then  for  the  policy  to  cover 
or  fasten  on,  they  having  then  an  inchoate  right,  and  thus,  an  interest 
at  the  time  of  insurance."  ^  If  the  property  is  set  apart,  or  is  capable  of 
being  identified  specifically,  there  seems  to  be  no  question  that  a  pur- 

*  Stockdale  v.  DuTdop,  6  M.  &  W.  224 ;  Busk  v.  Davis,  2  M.  &  S.  401 ;  Aldndge 
V.  Johnson,,  7  El.  &  Bl.  885. 

'It  is  proper  to  say  that  Mowatt,  V.C,  dissented  from  this  doctrine,  and  that 
the  Court  of  Queen's  Bench  of  Upper  Canada  held  a  conti-ary  doctrine  upon  a 
similar  state  of  facts,  in  Clark  v.  The  Western  Im.  Co.,  25  U.  C.  (Q.  B.)  209,  and 
given  entire  by  Mr.  Bennettt,  in  vol.  5  of  his  Fire  Insui-ance  Cases,  p.  203,  as 
a  note  to  the  principal  case.  But,  with  proper  deference  to  the  authority  of  the 
case  of  Clark  v.  Ins.  Co.,  ante,  it  would  seem  that  the  principal  case  stands  upon 
the  only  correct  and  tenable  ground.  To  hold  that  a  person,  under  a  contract  for 
the  purchase  of  property,  the  custody  or  possession  of  which  has  never  been 
delivered  to  him,  and  the  subject-matter  of  which  cannot  be  identified,  possesses 
an  insurable  interest  therein,  is  certainly  questionable,  either  upon  principle  or 
policy 
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chaser  under  a  valid  contract,  thus  acquires  an  insurable  interest 
therein,  even  though  he  might  proceed  against  the  vendor  for  damages 
for  breach  of  contract  in  not  delivering.' 

'  Vankoughnet,  C,  in  Box  v.  Provincial  Ins.  Co.,  ante;  Manly  v.  Ins.  Co  of 
N.  America,  1  Lans.  (N.  Y.)  20  ;  Sutherland  v.  Pratt,  ante.  In  Stockdalev.  Ihm- 
lop,  6  M.  &  W.  223,  the  plaintiffs  purchased,  verbally,  of  some  ship  owners,  200 
tons  of  oil,  to  arrive  by  vessels  then  at  sea,  100  tons  to  arrive  by  the  Antelope  and 
100  tons  by  the  Maria.  The  Maiia,  having-  50  tons  of  palm  oil  on  board,  was 
lost.  The  plaintifls,  having  insured  the  oil  on  board  the  Maria,  as  well  as  their 
expected  profits  therefrom,  brought  an  action  upon  the  policy  to  recover  the  loss. 
It  was  held  that  they  had  no  insurable  interest  therein.  Lord  Abingbe,  C.B., 
said :  "  The  question  is,  whether  the  plaintifls  had  any  insurable  intei-est  in  the 
goods  in  question,  and  I  am  of  opinion  that  they  had  not.  The  argument  of  the 
plaintiffs'  counsel  rests  upon  an  analogy  drawn  from  the  law  relating  to  insurance 
on  freight.  It  is  very  true,  where  a  party  is  entitled  to  the  ship,  either  wholly  or 
in  part,  the  law  will  allow  him  to  make  a  separate  insurance  on  the  freight.  If 
there  is  a  chai'ter  party,  and  the  ship  is  lost,  he  is  entitled  to  recover  for  the 
freight.  But,  if  a  ship  is  sent  out  for  goods,  and  none  are  received  on  board, 
there  is  no  interest  to  maintain  an  insurance  on  the  profits.  "Where  goods  are 
received  on  board  of  a  vessel,  and  a  contract  is  made  to  secure  them,  then,  if  a 
loss  arises,  the  assured  may  recover,  because  his  receipit  of  the  goods  has  been 
prevented  by  pei-ils  of  the  sea,  for  he  has  made  a  contract  which  he  had  great 
reason  to  expect  would  be  performed.  But  the  cases  of  freight  are  not  analogous 
to  cases  of  in.surances  on  the  profits  to  arise  from  the  sale  of  goods.  They  stand 
upon  the  assumption  that  the  party  insuring  has  in  his  own  power  the  subject- 
matter  upon  which  the  insui'ance  is  effected.  In  this  case,  the  plaintiffs  had  no 
present  interest,  and  none  can  attach  on  such  a  conti'act  as  this.  If  contracts  for 
goods  to  be  purchased  in  future  were  allowed  to  be  the  subject  of  insurance,  it 
would  be  allowing  a  wager  policy  to  be  made.  But  such  a  doctrine  would  defeat 
the  legislative  provisions  on  the  subject,  and  create  an  imaginary  interest,  which 
has  no  foundation  in  law.  Here  there  was  no  written  contract,  noi'  any  contract 
which  the  plaintiffs  could  have  enforced.  The  cases  of  freight  suppose  a  contract 
which  is  capable  of  being  enforced.  Here  no  interest  in  the  goods  was  passed  to 
the  plaintiffs.  There  is  a  contract  to  sell  100  tons  of  palm  oil,  to  arrive  by  the 
Maria  ;  if  the  vessel  do  not  arrive,  or  the  goods'  do  not  arrive,  the  contract  is  void. 
Then  whei'e  is  the  interest  ?  The  transaction  amounts  in  effect  to  an  insurance  of 
a  void  contract."  Parke,  B.,  said :  "  I  concur  in  opinion  with  the  Lord  Chief 
Baron,  that  the  plaintiffs  have  no  insurable  interest.  I  admit  that  profits  may  be 
insured,  but  that  is  on  the  ground  that  they  form  an  additional  part  of  the  value 
of  the  goods  in  which  the  party  has  already  an  interest.  Thus,  the  owner  of 
goods  on  board  a  vessel  may  insure  the  profits  to  arise  from  them.  So  may  a 
consignee  or  a  factor  in  respect  of  his  commission.  So  may  captoi's,  because  they 
have  a  lawful  possession,  coupled  with  a  well-founded  expectation  that  their 
claim  to  retain  the  goods  will  be  allowed.  So  may  the  owners  of  slaves,  or  a  cap- 
tain in  respect  of  his  commission.  In  these  cases,  there  is  either  an  absolute  or 
a  special  property  in  possession.  There  the  profits  are  insured  as  an  additioaal 
value  upon  the  goods,  in  which  the  insurer  has  a  present  interest.  Here,  how- 
ever, the  assured  are  not  interested  at  the  time  of  the  goods  being  put  on  board, 
but  only  upon  their  arrival.  They  rely  upon  the  honor  of  the  vendor,  that  the 
goods  shall  be  put  on  board  the  ship  specified  in  the  contract,  and  that  they  shall 
be  delivered  to  them  when  the  ship  arrives.  It  is  an  engagement  of  honor  merely. 
If  it  is  not  a  contract  capable  of  being  enforced  at  law,  it  is  nothing.  The  con- 
tract is  to  sell  the  goods  when  they  arrive,  but  there  was  no  memorandum  in 
writing,  and  consequently  no  contract  which  was  capable  of  being  enforced,  at 
the  time  either  of  the  insurance  or  the  loss  ;  and,  if  it  ultimately  did  become  capa- 
ble of  being  enforced,  that  was  only  by  the  subsequent  part  delivei-y  and  accept- 
ance, which  was  after  the  loss  had  occurred.  At  Vie  tiine  of  the  insurance  and  of 
the  Zos.s,  there  VMs  m£rely  an  expectation  of  posse,ssion  mi  the  part  of  the  plaintiff's, 
founded  on  the  mere  prmnise  of  the  vendors,  but  there  was  a  total  absem-e  of  inter- 
est in  the  subject-matter  of  the  insurance.  There  was  no  contract  lohicJi  could  be 
enforced,  but  a  mere  promise  on  the  part  of  Messrs.  Harrison  <&  Co.  to  deliver  the 
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An  alienation  before  loss,  destroys  the  policy,"  and  it  cannot  be  kept 
on  foot  by  an  indorsement  "  in  case  of  loss,  pay  to  B,"  the  vendee.' 
A  conveyance  as  a  gift,  absolute  on  its  face,  deprives  the  donor  of  all 
insurable  interest,  even  though  it  is  agreed  that  he  shall  have  the 
rents,  and  although  he  in  fact  does  have  thevi.'  "Where  lessees  procure 
insurance,  upon  assignment  of  the  lease,  the  policy  is  invalidated  ;  ' 
so,  generally,  when  the  assured  parts  with  his  interest  in  the  property, 
the  policy  is  invalidated.'  But,  whatever  may  formerly  have  been  the 
rule,  it  seems  to  be  quite  well  settled  that,  where  the  assured  retains 
the  prope^-ty  in  the  thing  insured,  a  conveyance  in  trust,"  or  a  mort- 
gage,' or  any  conveyance  or  process  that  does  not  divest  the  assured 
of  an  insurable  interest  in  the  property,  will  not,  in  the  absence  of  an 
express  provision  in  the  policy,  invalidate  it."  Thus,  where  the 
assured  has  entered  into  a  valid  contract  to  sell  the  premises,  but  they 
have  not  been  conveyed,  and  he  retains  the  legal  title,  until  the 
purchase  money  is  paid,  the  policy  is  not  thereby  defeated.'  So  long 
as  any  interest  remains  in  the  assured,  the  policy  remains  in  force, 
and  covers  such  interest,  unless  the  assured  has  done  that  which  is 
prohibited  in  the  policy.'"    The  fact  that  goods  have  been  fraudulently 


oil  when  it  arrived.  TJiere  was  no  interest  whatever,  either  special  or  general,  in 
the  cargo.    The  defendant  is,  therefore,  entitleil  to  a  verdict  on  the  third  plea." 

In  (Sutherland  v.  JPratt,  ante,  where  the  assured  had  a  title  under  a  valid  con- 
tract, it  was  held  that  he  had  an  insurable  interest;  yet,  however  questionable 
the  doctrine  may  be,  it  has  been  held.  Park,  B..  distinguishing  that  case  from 
Stockdale  v.  Dunlop,  because,  in  the  one  case  the  contract  was  verbal,  and  conse- 
quently void,  while  in  the  other  the  contract  was  vahd  and  the  property  specific- 
ally designated. 

^Fogy  V.  Middlesex,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  337. 

^  Bates  V.  Equitable  Ins.  Co.,  10  Wall.  (U.  S.)  33;  Bidden  v.  Slater,  etc.,  Ins. 
Co.,  2  Cliff.  (U.  S.)  110. 

'  McCarty  v.  Commercial  Ins.  Co.,  11  La.  365. 

'  Kip,  in  re  4  Edw.  Ch.  (N.  Y.)  86 ;  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431. 

'Baltimore  F.  Ins.  Co.  v.  McGowan,  16  Md.  47 ;  Powles  v.  Innes,  11  M.  &  "W. 
10 ;  Citizens'  F.  Ins.  Co.  v.  Doll,  35  Md.  89 ;  Atherton  v.  Phomix  Ins.  Co.,  109 
Mass.  32 ;  Pike  v.  Merchants'  Ins.  Co.,  26  La.  An.  505. 

"  White  V.  Hudson  iJ.  Ins.  Co.,  15  How.  Pr.  (N.  Y.)  288  ;  Morrison  v.  Tenn.  M. 
&F.Ins.  Co.,  18  Mo.  262;  Norc-rossv.  Ins.  Co.,  17  Penn.  St.  429;  Strong  v. 
Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  140. 

'  JSigginson  v.  Dall,  13  Mass.  96 ;  Wilkes  v.  Peoples'  F.  Ins.  Co.,  19  N.  Y.  184. 

'nice  V.  Provincial  Ins.  Co.,  7  U.  C.  (C.  P.)  548 ;  Shooks  v.  Marshall,  2  Bing. 
(N.  C.)  761 ;  Ins.  Co.  v.  Updegraff,  ante;  Strong  v.  Manufacturers'  Ins.  Co.,  ante; 
Cone.  V.  Niagara  Itis.  Co.,  ante. 

"Ins.  Co.  V.  Tyler,  16  Wend.  (N.  Y.)  385;  F.  &  M.  Ins.  Co.  v.  Morrison,  11 
Leigh  (Va.)  354  ;  Bo.ston  and  Salem  Ice  Co.  v.  Boyal  Ins.  Co.,  12  Allen  (Mass.) 
381 ;  Perry  Co.  Ins.  Co.  v.  Stewart,  19  Penn.  St.  45  ;  Mice  v.  Provincial  Ins.  Co., 
ante. 

"<  Hibbert  v.  CaHer,  1  T.  K.  745. 
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concealed  from  his  creditors  does  not  deprive  the  owner  of  the  benefit 
of  insurance.' 

Void,  nnless  assured  has  an  interest 

Sec.  250.  If  the  person  to  whom  a  policy  is  issued  has  no  insurable 
interest  in  the  property  covered  by  it,  the  policy  is  void,  and  no  recovery 
can  be  had  thereon,  either  by  him  or  his  assignee,  for  a  loss  under  it, 
and  notes  or  other  obligations  given  for  the  premium  thereon,  are  also 
void.' 

Interest  must  ezist  at  time  of  loss. 

Sec.  251.  And  this  interest  must  be  an  interest  existing  both  at  the  time 
when  the  policy  issued,  and  when  the  loss  occurred,  and  must  be  an  interest 
in  and  immediately  connected  with  the  property,  or  the  policy  does  not 
attach,  and  is  inoperative.  °    As  to  whether  in  any  case  where,  at  the  time 


'  Goulstone  v.  Hoyal  Ins.  Co.,  1  P.  &  P.  276. 

'Sweeney  v.  Franklin  Ins.  Co.,  20  Penn.  St.  337;  Berseh  v.  Sinnissippi  Ins.  Co., 
28  Ind.  64 ;  Pfeeman  v.  Fulton  Ins.  Co.,  38  Barb.  (N.  T.)  337 ;  Sawyer  v.  Mayhew, 
51  Me.  398 ;  Fowler  v.  N.  Y.  Ins.  Co.,  26  N.  Y.  422.  In  James  v.  Royal  Ins.  Co., 
9  Ir.  L.  T.  194,  A.  agreed  to  enter  into  partnership,  for  which  a  deed  was  after- 
wards to  be  executed,  to  carry  on  business  on  certain  premises  with  B.,  who  had 
mortgaged  the  premises  to  C.  No  deed  of  partnership  was  executed,  and  C. 
i-efused  to  allow  A.  to  enter  into  possession  of  the  premises  unless  he  would  insure 
the  goods  thereon  against  lire.  This  A.  did,  and  entered.  The  goods  were 
destroyed  by  fire.  Held,  that  A.  Ijad  such  an  interest  as  entitled  him  to  effect  the 
policy  of  insui-ance.  Marks  v.  Hamilton,  21  L.  J.  Ex.  109.  A  general  owner,  a 
reversionei-,  a  mortgagee,  a  creditor  having  a  lien,  a  consignee,  factor  or  agent 
having  a  lien  on  goods  for  advances,  an  insolvent  who  has  acquired  pi-operty 
after  he  has  obtained  his  discharge,  notwithstanding  the  discharge  is  revoked. 
Marks  v.  Hamilton,  supra;  Cfordon  v.  F.  &  M.  Ins.  Co.,  2  Pick.  249 ;  19  id.  31. 
A  mechanic  having  a  lien  on  a  building  for  labor  and  materials.  Franklin  Ins. 
Co.  V.  Coats,  14  Md.  285.  A  commission  merchant  entitled  to  commissions  on 
sales,  or  any  person  having  possession  under  a  contract  that  may  afford  him  a 
profit  or  emolument.  Liter  v.  Morris,  1  Harris  218  ;  MoMnson  v.  iV.  Y.  Ins.  Co., 
2  Caines,  357 ;  LongTiurst  v.  Star  Ins.  Co.,  19  Iowa,  864.  A  warehouseman,  whar- 
finger, common  carrier  or  bailee  of  goods,  which  come  into  their  hands  from  time 
to  time  in  the  course  of  trade,  and  may  keep  up  a  floating  policy  for  the  protection 
of  the  goods  of  their  customers,  deposited  in  their  warehouse  or  upon  their  wharf 
or  in  their  boats,  barges  or  wagons.  London  &  Northwestern  It.  S.  Co.  v.  Glyn, 
1  ElUs  &  Ellis,  651 ;  Crowley  v.  Cohen,  3  B.  &  Ad.  478.  A  sheriff  in  goods  which 
he  seizes.  White  v.  Madison,  26  N.  T.  117.  A  landlord  in  goods  liable  to  a 
distress  if  rent  is  not  paid,  constitute  a  sufficient  insurable  interest.  Coluiribia 
Ins.  Co.  V.  Cooper,  50  Penn.  St.  331.  A  qualified  interest  in  property,  or  any  inter- 
est which  would  be  recognized  by  a  court  of  law  or  equity,  is  an  insurable  interest. 
Warren  v.  Fire  Ins.  Co.,  31  Iowa,  464  ;  7  Am.  Rep.  160.  And  in  this  case  it  was 
held  that  the  owner  of  stock  in  a  corporation  organized  for  pecuniary  profit  has 
an  insurable  interest  in  the  corporate  property.  But  amtra  see.  Sweeny  v.  Frank- 
lin F.  Ins.  Co..  29  Penn.  St.  337 ;  Phillips  v.  Knox  Co.  Mut.  Ins.  Co.,  20  Ohio  174, 
in  which  it  was  held  that  a  stockholder  had  no  insurable  interest  in  the  corporate 
property.  A  mere  agent  having  no  lien  on  goods  for  advances,  commission,  or 
otherwise,  nor  the  possession  or  custody  of  them  as  carrier  or  other  bailee,  nor 
any  liability  to  account  for  their  loss  by  perils  insured  against,  has  no  insurable 
interest  in  them,  though  he  is  named  as  shipper  and  consignee  in  the  bill  of 
lading.    Seagrave  v.  Union  Marine  Ins.  Co.,  L.  R.  1  C.  P.  305. 

'Seamans  v.  Lonng,  1  Mas.  (U.  S.)  127. 
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when  the  policy  issued,  there  was  no  insurable  interest  in  the  assured 
to  which  it  could  attach,  but  the  policy  was  obtained  in  good  faith,  and, 
subsequently,  during  the  life  of  the  policy  an  insurable  interest,  which 
had  previously  rested  in  expectancy,  was  acquired,  the  policy  would 
be  held  operative  as  to  the  subsequently  acquired  interest,  is  an  open 
question,  but  it  is  believed  that  in  some  cases  the  courts  would  be 
inclined  to  uphold  and  affectuate  the  contract,  where  there  was  no  lack 
oi  good  faith,  and  the  party  erroneously  supposed  that  at  the  time  of  the 
issue  of  the  policy,  he  had  an  insurable  interest  therein,  by  holding  that 
the  consummation  of  the  title  had  relation  back  to  the  time  when  the  con- 
tract therefor  was  made.'  As  in  a  case  where  a  party  has  entered  into 
a  parol  contract  for  the  purchase  of  real  estate  or  personal  property, 
which,  under  the  statute  of  frauds  could  not  be  enforced,  but  which 
subsequently  was  performed.  Where  the  party  is  in  possession  under 
such  a  contract,  or  if  the  contract  is  capable  of  being  enforced,  no  ques- 
tion would  arise,"  but  where  the  whole  matter  rests  in  expectation,  and 
no  present  interest  attaches,  it  is  perhaps  not  certain  whether  the  policy 
would  be  upheld,  as  the  dicta,  at  least,  of  the  cases,  seems  to  regard 
some  interest  in  the  insured  at  the  time  when  the  policy  was  issued,  as  essen- 
tial to  its  validity,  upon  the  principle  that,  if  the  contract  is  void  in  its 
inception,  it  does  not  become  operative  by  any  subsequent  events, 
which  do  not  amount  to  a  new  contract.' 

Bnle  in  £tna  Ins,  Co.  T.  Miers. 

Sec.  252.  But  in  a  Tennessee  case,*  it  was  held  that  where  a  person 
bid  off  property  at  a  sale  upon  an  execution  (real  estate),  although 
no  deed  has  been  executed  or  money  paid  thereon,  he  acquired  a,n 
insurable  interest  in  the  property ;  but  in  such  cases  the  contract  could 
be  enforced,  and  the  sheriff  compelled  to  convey,  and  the  purchaser 
could  be  compelled  to  pay  the  purchase-money  and  take  a  convey- 
ance, so  that  the  case  does  not  aid  materially  in  the  determination  of 
this  question. 

'In  McLaren  V.  Hartford  Ins.  Co.,  5  N.  Y.  151,  where  property  was  sold  at 
foreclosure  sale,  it  was  held  that  the  purchaser  instantly  acquired  an  insurable 
interest  therein,  although  no  deed  had  been  executed,  and  that  the  subsequent 
execution  of  the  deed  had  relation  back  to  the  time  of  purchase.  See  also,  Pidler 
V.  Van  Qeesen,  4  HiU  (N.  T.)  173. 

' Swift  y.  Mut.,  etc.,  Ins.  Co.,  18  Vt.  304;  Cohmhian  Ins.  Co.  v.  Lawrence,  2 
Peters  (U.  S.)  25  ;  Shotwell  v.  Jefferson  Ins.  Co.,  5  Bos.  (N.  Y.)  247 ;  McGivney  v. 
Phoenix  Ins.  Co.,  1  Wend.  (N.  Y.)  85 ;  Ayers  v.  Hartfwd  Ins.  Co.,  17  Iowa,  176  j 
Hope,  etc.,  Ins.  Co.  v.  Bralaskery,  S.j  Penn.  St.  282. 

'Stetson  V.  Ins.  Co.,  4  Phila.  fPenn.)  8. 

*.^tna  Ins.  Co.  v.  Miers,  5  Sneed.  (Tenn.)  139. 
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Bule  in  G-aylor  v.  Lamar  F.  Ins.  Oo. 

Sec.  253.  But  in  a  Missouri  case,'  a  decision,  approaching  more 
nearly  to  the  point  under  discussion,  was  made.  In  that  case,  the 
plaintiflFs  bought  the  insured  property  at  a  foreclosure  sale,  and 
representing  verbally  that  they  were  the  owners  thereof,  insured 
it,  before  the  equity  of  redemption  in  the  mortgagor  had  expired.  The 
policy  contained  a  provision  that  "if  the  interest  in  the  property 
to  be  insured  be  a  leasehold,  trustee,  mortgagee,  or  reversionary  inter- 
est, or  other  interest  not  absolute,  it  must  be  so  represented  to  the  com- 
pany, and  expressed  in  the  policy  in  writing;  otherwise  the  insurance  shall 
be  void."  Subsequently  to  the  issue  of  the  policy,  and  after  a  loss  by 
fire,  they  obtained  a  deed,  conveying  the  premises  to  them  in  fee,  and 
the  court  held  that  the  deed  related  back  to  the  date  of  the  sale,  and 
that  the  plaintiffs  were  to  be  regarded  as  the  absolute  owners,  both  at 
the  date  of  sale,  and  of  the  loss. 

Rule  in  Redfield  v.  Holland  Purchase  Ins.  Co, 

Sec.  254.  This  was  also  held  in  a  New  York  case,  in  which  the 
facts  as  well  as  the  principles  involved  were  clearly  stated  by 
Andrews,  J.,'  who  said :  "  It  is  claimed  that  the  plaintiff,  when 
The  contract  of  insurance  was  Imade,  had  no  insurable  interest  in  the 
barn.  He  was,  at  that  time,  in  possession  of  the  land  on  which  it 
stood,  but  his  wife  had  the  legal  title.  She  acquired  it  by  deed  from 
one  Jencks,  dated  November  25,  1868,  to  whom,  on  the  same  day,  the 
plaintiff  had  conveyed  the  land  without  consideration,  with  the  intent 
t.hat  he  should  immediately  thereafter  convey  it  to  the  wife.  The  real 
transaction  was  a  conveyance  of  the  land  from  the  husband  to  her,  and 
i,he  deed  to  Jencks  was  interposed  for  the  reason  that  the  disability  of 
coverture  was  an  obstacle  to  a  direct  conveyance. 

It  is  found  by  the  referee,  that  at  the  time  the  plaintiff's  deed  was 
executed,  it  was  verbally  agreed,  between  him  and  his  wife,  that  after 
she  should  acquire  the  legal  title  to  the  land,  she  would  give  him  a  life 
estate  therein,  and  convey  it  by  a  proper  instrument  of  conveyance, 
and  there  was  no  other  consideration  for  the  deed  to  her.  No  convey- 
ance had  been  executed  by  the  wife  to  the  husband  at  the  time  the 
insurance  was  effected,  but  he  had  remained  in  the  occupation  of  the 
farm  and  cultivated  it  on  his  own  account  as  he  had  before  the  convey- 
mce  to  the  wife,  and  the  proceeds  had  been  used  for  the  support  of 
his  family.    The  evidence  justifies  the  finding  of  the  referee,  as  to  the 

'Cfaylor  v.  Lamar  Fire  I-ns.  Co.,  40  Mo.  13. 
''Redfield  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  354. 
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parol  agreement  made,  and  the  intention  of  the  husband,  as  disclosed 
by  the  agreement,  was  to  vest  in  the  wife  a  remainder  dependent  upon 
a  precedent  estate  for  life  in  him,  for  this  would  have  been  the  legal 
effect  of  the  transaction,  if  the  parol  agreement  had  been  fully  exe- 
cuted. The  fact  that  this  intention  was  not  effected  by  a  conveyance 
of  a  remainder  in  the  first  instance,  would  be  relevant  to  the  inquiry 
whether  the  alleged  agreement  was  made.  But  the  agreement  having 
been  found  upon  sufficient  evidence,  its  existence  is  to  be  assumed  in 
determining  whether  the  husband  had  an  insurable  interest  in  the 
property  when  the  policy  was  issued. 

The  case,  then,  is  this :  The  owner  of  land,  agrees  by  parol,  to  con- 
vey it  to  another  in  fee,  upon  the  verbal  promise  of  the  person  to 
whom  the  conveyance  is  to  be  made,  on  receiving  it  to  give  back  a 
conveyance  to  the  grantor,  of  a  life  estate  in  the  same  premises.  The 
agreement  on  the  part  of  the  owner,  is  executed  by  a  conveyance  in 
pursuance  of  the  agreement.  The  grantee  neglects  or  omits  to  con- 
vey the  life  estate  according  to  the  agreement,  and  the  grantor  re- 
mains in  possession.  Will  a  court  of  equity  enforce  the  performance, 
by  the  grantee,  of  the  parol  agreement,  or  restrain  the  grantee  from 
proceeding  upon  his  legal  title  to  acquire  the  possession  as  against  the 
grantor  ?  If  the  plaintiff  had  an  equitable  right  to  the  possession  of 
the  land  under  the  agreement  with  his  wife,  at  the  time  the  contract 
of  insurance  was  made,  which  a  court  of  equity  would  protect  and 
enforce,  then  it  cannot  be  doubted  that  he  had  an  insurable  interest 
in  the  property.' 

The  statute  of  frauds  is  supposed  to  furnish  an  answer  to  the 
assertion  by  the  husband  of  a  right  to  the  possession  under  the  parol 
agreement.  But  part  performance  of  contracts,  in  respect  to  lands, 
within  the  statute,  supplies,  in  the  view  of  courts  of  equity,  the  lack  of 
a  written  agreement,  where  otherwise  one  party  would  be  enabled  to 
commit  a  fraud  upon  another ;  and  this  case  is  within  the  principle 
of  the  case  referred  to  by  Lord  Hardwicke,"  where  a  man  intended 
to  make  a  mortgage  of  his  estate  by  two  different  deeds,  the  one  an 
absolute  one,  and  the  other  a  defeasance  upon  payment  of  the  mort- 
gage money ;  he  executed  the  absolute  conveyance,  but  when  he  had 
done  so,  the  other  party  refused  to  execute  the  defeasance,  but  the 
court,  Lord  Habdwickb  said,  without  any  difficulty  decreed  him  to 

*Kirby  v.  Sisson,  1  Wend.  S3 ;    Tyler  v.  The  Mtna  Fire  Ins.  Co.,  12  id.  507;    2 
Am.  lidg.  Cas.  809,  and  cases  cited. 
'Toumg  v.  Peachy,  2  Atk.  257. 
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do  it.  And  in  another  case  '  the  court  enforced  a  parol  contract  for 
the  exchange  of  lands,  where  one  party  had  executed  the  contract, 
and  no  conveyance  had  been  made  by  the  other.''  The  agreement  in 
this  case,  contemplated  a  conveyance  by  the  wife  of  the  life  estate  to 
the  husband.  His  rights  were  not  to  be  left  in  parol,  and  the  arrange- 
ment was  not  subject  to  the  objection  which  applies  to  an  attempt  to 
create  a  parol  and  secret  trust  in  favor  of  a  grantor.  We  are  of 
opinion  that  the  plaintiff  had  an  insurable  interest  in  the  barn,  and  it 
does  not  appear  that  the  injury  to  his  life  estate  did  not  equal  the 
sum  for  which  the  property  was  insured. 

In  the  conditions  of  insurance  it  is  provided,  that  if  the  insured 
property  be  held  in  trust,  or  be  a  leasehold  or  other  interest  not  abso- 
lute, it  must  be  so  represented  to  the  company,  and  it  is  claimed  that 
as  the  plaintiff  had  a  life  estate  only  at  the  time  of  the  insurance, 
which  was  not  referred  to  in  the  application,  he  cannot  recover.  No 
reference  to  this  condition  was  made  in  the  pleadings,  or  on  the  trial 
or  in  the  report  of  the  referee,  and  the  point  cannot  now  be  taken  by 
the  defendant.  If  the  question  had  been  raised  on  the  trial,  we  can- 
not say  that  a  waiver  or  discharge  of  the  condition  might  not  have 
been  shown,  and  it  is  not  raised  by  the  general  exception  to  the  find- 
ing that  the  plaintiff  was  entitled  to  recover." 

IntereBt  may  ezist  without  property  in  thing  insured. 

Sec.  255.  But,  while  it  is  generally  true  that,  when  the  assured  has 
parted  with  his  property  in  the  thing  insured,  he  has  no  insurable  inter- 
est therein,  yet  there  are  instances  in  which  this  is  not  so.  If  he  has 
sold  the  property  and  parted  with  its  possession,  all  his  insurable  interest 
therein  is  obliterated;'  but  if  he  has  sold  the  property  aiid  received  his 
pay  therefor,  but  it  is  left  in  his  possession  to  be  delivered  at  a  future  day, 
and  he  is  liable  to  the  vendee  for  its  safe  keeping,  his  insurable  interest  in 
the  property  is  not  defeated  by  the  sale,  nor  until  the  property  is  in  foot 
delivered,  and  a  policy  issued  to  him  "  upon  property  sold,  but  not 
delivered,"  is  a  valid  instrument,  and  can  be  enforced  for  the  benefit  of 
the  vendees.*    A  person  who  has  sold  property  and  parted  with  the 

^CaZctwell  v.  Carrington,  9  Pet.  (U.  S.)  86. 

'  Bee  also  Myan  v.  Dox,  34  N.  Y.  307. 

'}'^ .^<^oarty  Y.  Commercial  Ins.  Co.,  17  La.  365;  3  Bennett's  P.  I.  C.  60,  the 
plamtiif  conveyed  the  premises,  but  reserved  the  rents  thereof  for  a  certain 
period  The  court  held  that,  hy  the  conveyance,  all  interest  in  the  property 
mvered  by  the  policy  was  destroyed.  He  had  an  insurable  interest  upon  the  rent, 
but  the  rents  could  only  be  covered  by  a  policy  specifically  designating  them,  and 
.heretore,  a  policy  upon  the  property,  did  not  cover  the  rents  reserved! 

*  Waring  v.  Indemnity  Im.  Co.,  45  N.  Y.  606. 
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possession,  but  who  has  not  been  paid  therefor,  and  retains  the  legal 
title  until  paid,  has  an  insurable  interest  to  the  extent  of  tht-  unpaid 
balance,'  and  this  is  so  where  one  partner  sells  to  the  other.' 

Where  personal  property  has  been  sold  and  delivered,  but  anything 
remains  to  be  done  before  the  title  passes,  the  vendor  has  an  insurable 
interest  until  such  act  is  done.  Thus,  where  A.  sold  a  quantity  of  wood 
to  a  railroad  company,  aiid  drew  and  piled  it  on  the  line  of  the  com- 
pany's road,  and  when  measured,  it  was  to  be  treated  as  delivered.  It 
was  held  that  the  vendor  had  an  insurable  interest  therein,  until  the 
wood  was  measured.' 

A  person  having  title  to  a  part  of  a  building,  and  a  contract  for  a 
deed  for  the  balance,  may  insure  the  whole.'  It  is  enough  if  the 
assured  has  an  interest,  whether  distinct  or  undivided." 

When  a  person  in  possession  of  goods,  but  without  title  or  interest 
therein  insures  them  in  his  own  name,  the  real  owner  may,  within  a 
reasonable  time,  adopt  the  contract,  and  it  will  inure  to  his  benefit, 
and  by  relation  extend  to  the  date  when  the  policy  issued."  But  it 
seems  that,  in  order  to  make  a  policy  so  obtained,  operative  by  adop- 
tion, it  must  have  been  obtained  for  the  benefit  of  the  person  adopting 
it.' 

Waring  v.  Indemnity  Ins.  Co. 

Sec.  256.  In  a  New  York  case,'  the  plaintiflfs  were  commission 
merchants  and  brokers  in  petroleum  and  its  products.  They  also 
bought  and  sold  on  their  own  account.  To  cover  all  their  interests, 
and  those  which  they  represented,  they  took  such  policies  of  insurance 
as  were  adapted  to  the  exigences  of  their  business,  and  the  neces- 
sities of  the  persons  with  whom  they  dealt.  A  part  of  their  business 
was  to  sell  petroleum  for  exports,  and  it  was  an  advantage  to  them  in 
their  business  to  have  the  property  covered  by  insurance,  during  the 
brief  time  between  its  sale  and  removal  from  the  bonded  vvarehouse  to 
the  vessel,  thus  saving  a  new  insurance,  which  would  be  needed  every 


'  Wood  V.  N.  W.  Ins.  Co.,  46  N.  Y.  526  ;  and  the  purchaser  also  has  Bicknell  v. 
Lancwster,  etc.,  Ins.  Co.,  1  T.  &  C.  (N.  Y.)  215  ;  affi'd  58  N.  Y.  677. 

Thcmix  Ins.  Co.  v.  Hamilton,  14  Wall.  (U.  S.)  504. 

'Hmne  Ins.  Co.  v.  Heck,  65  111.  111. 

*  Columbian  Ins.  Co.  v.  Lavyrence,  2  Pet.  (U.  S.)  25. 

^  Kenny  v.  Clarkson,  1  John.  (N.  Y.)  385  ;  Georgia  Home  Ins.  Co.  v.  Jones,  94 
Misa.  80  ;  CamOhers  v.  Shedden,  6  Taunt.  13. 

'Durand  v.  Shannan,  1  Porter  (Ala.)  238 ;  Watkins  v.  Durand,  1  id.  251. 

''  Seamans  v.  Loring,  1  Mass.  (U.  S.)  127. 

'Waring  v.  The  Indemnity  F.  Ins.  Co.,  45  N.  Y.  606. 
31 
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few  days.  On  September  13th,  1865,  the  plaintifTs  obtained  eleven 
policies,  of  as  many  different  companies,  amounting  in  all  to  ?30,000. 
The  written  part  of  the  policy  in  suit,  was  as  follows :  "  Do  insure 
Warren,  King  &  Co.,  against  loss  or  damage  by  fire,  to  the  amount  of 
$3,000,  on  refined  carbdn  oil,  and  packages  containing  the  same,  their 
own,  or  held  in  trust,  on  commission  or  sold,  but  not  removed,  con- 
tained in  bonded  warehouse."  *  *  Subsequently,  part  of  the  prop- 
erty was  sold.  The  purchasers  were  informed  that  the  oil  was  covered 
by  insurance  until  removed.  No  independent  insurance  was  effected 
upon  it.  October  8th  following,  there  was  a  total  loss  by  fire.  The 
plaintiffs  brought  this  action  upon  the  policy,  for  themselves  in  their 
own  right,  as  well  as  on  account  of  petroleum  sold  to  different  parties, 
and  paid  for,  but  not  removed.  The  court  held  that  they  were  en- 
titled to  recover  the  full  amount  of  the  defendants'  proportion  of  the 
entire  loss. 

Equitable  interest,    Contingent  interest.    Assignees. 

Sec.  257.  The  fact  that  the  legal  title  of  property  is  in  another, 
does  not  deprive  a  person  having  an  equitable  interest  therein,  from 
insuring  it.  Such  equitable  interest  is  recognized  as  a  valid  insurable 
interest.' 

Thus,  a  policy  of  insurance  issued  to  one  who  is  in  possession  of 
real  estate  under  a  defective  deed,  hut  who  is  so  situated  in  reference  to  the 
parties  in  whom  the  legal  title  exists,  that  equity  would  compel  a  valid  con- 
veyance, has  an  insurable  interest  therein,  and  so  also  has  a  person 
holding  a  mortgage  upon  the  premises  executed  by  him."  A  person 
who,  under  an  erroneous  idea  that  he  has  title  to  a  piece  of  land,  and 
erects  a  house  thereon,  when,  in  point  of  fact,  his  deed  does  not  cover 
such  land,  and  procures  an  insurance  upon  the  house,  has  an  insurable 
interest  therein,  if,  as  against  the  true  owner,  he  is  entitled  to  be  paid  for 
the  improvements  made  by  him  on  the  land,  otherwise  not.'  Indeed,  it 
seems  that  when  the  occupant  in  possession  claimitig  title  is  a  tres- 
passer, the  company  cannot  dispute  his  title.  His  title  is  good  as 
against  everybody  but  the  true  owner.'  So,  where  a  person  has 
made  a  conveyance   which   equity  will   treat  as  a  mortgage,'  and 

^  Locke  V.  N.  Am.  Ins.  Co.,  13  Mass.  61 ;  Bartlett  v.  Waltm;  id.  267  ;  Oliver  v. 
Green,  3  Mass.  133. 

=  Swift  V.  Vermont  Mut.  Fire  Ins.  Co.,  18  Vt.  305  ;  2  Bennett's  F.  I.  C.  465. 

'Stevenson  v.  The  London,  etc..  Ass.  Co.,  26  U.  C.  (Q.  B.)  148. 

'  Maym;  etc.,  v.  Brooklyn  Ins.  Co.,  41  Barb.  (N.  Y.)  231. 

'■  Holbrook  v.  American  Ins.  Co.,  1  Curtis  C.  C.  (U.  S.)  193;  3  Bennett's  P.  I.  C. 
357 ;  Russell  v.  Southard,  12  How.  (U.  S.)  139  ;  Tittemore  v.  Vt.  Mut.  F.  Ins.  Co., 


Insurjvble  Interest.  483 

tliis  is  the  character  of  all  conveyance  made  to  secvre,  rather  than 
to  pay  a  debt,  even  though  there  is  no  defeasance  provided  for  in  the 
instrument.'  A  mortgagee,  although  having  merely  an  equitable 
interest  in  the  property,  may  nevertheless  insure  the  property  to  the 
extent  of  his  mortgage  int&rest.''  So  a  mortgagor,  even  after  a  decree  of 
foreclosure  has  been  entered  against  the  property,  may  insure  the 
same  to  its  entire  value,  so  long  as  an  equitg  of  redemption  re'mains  in  him.^ 
So  a  judgment  debtor,  whose  property  has  been  attached  or  levied 
upon,  has  an  insurable  interest  therein  to  the  extent  of  its  value,  so 
long  as  the  title  rests  in  him,  even  conditionally.'  A  vendee  of  real 
estate,  in  possession  under  a  contract  to  purchase,  has  an  insurable 
interest  in  the  property  to  the  extent  of  his  interest ;'  and,  generally, 
any  person  who  has  any  interest  in  the  property,  legal  m  equitable,  or 
who  stands  in  such  a  relation  thereto  that  its  destruction  would  entail 
pecuniary  loss  upon  him,  has  an  insurable  interest  to  the  extent  of  his 
interest  therein,  or  of  the  loss  to  which  he  is  subjected  by  the  casualty." 
A  tenant,  who  by  his  lease  is  required  to  insure  the  propery, 
or  who  is  liable  for  its  safe  return,  has  an  insurable  interest  to  the 
extent  of  the  valrie  of  the  property,'  and  in  such  case  he  may 
describe  the  property  as  his,'  but  otherwisef  his  interest  does  not 
extend  beyond  the  value  of  his  leasehold  interest."  A  person  liable 
as  indorser  upon  a  note  given  for  certain  property,  or  for  its  safe 
keeping,  has  an  insurable  interest  therein  to  the  extent  of  his  liability 
as  such  indorser.'"     The  widow  of  a  deceased  owner  of  real  estate  in 


20  Vt.  546;  Swift  v.  Vt.  Mut.  Ins.  Co.,  18  id.  305;  Higginsmiy.  Ball,  13  Mass. 
96  ;  GilbeH  v.  JS''.  Am.  Ins.  Co.,  22  Wend.  (N.  Y.)  43  ;  BaHLett  v.  Walter,  13  Mass. 
267 ;  Lazarus  v.  Com.  In^.  Co.,  5  Pick.  CMass.)  76 ;  19  id.  81 ;  Gordon  v.  Mass.  etc.. 
Ills   Co.,  2  id.  249. 

'  Holhrook  v.  American  Ins.  Co.,  ante. 

'  Cane  v.  Niagara  Ins.  Co.,  ante. 

"Strong  v.  Manufacturer.^'  Ins.  Co.,  10  Pick.  (Mass.)  40  ;  1  Ben.  P.  I.  C.  326. 

'  CoTie  v.  Niagara  Ins.  Co.,  ante. 

'  BicknMl  v.  Lancaster,  etc.,  Ins.  Co.,  ante. 

'  Any  interest,  however  slight,  may  be  insured,  as,  where  A.  advances  money 
to  B.  in  any  venture,  and  by  agreement  is  to  be  paid  out  of  the  proceeds  of  the 
property  purchased,  he  has  an  insurable  interest  in  such  property  to  the  extent 
of  his  advances.  Sansom  v.  Ball,  4  Dall.  (Penn.)  459 ;  Ins.  Co.  v.  Baring,  20 
Wall  (U.  S.)  159 ;  F^n  v.  N.  0.  Mut.  Ins.  Co.,  53  Ga.  578. 

'  Duke  of  Hamilton's  Trustees  v.  Flemhig,  C.  C.  8.  (Sc.)  327 ;  Bartlett  v.  Walter, 
13  Mass.  267 ;  Imperial  F.  Ins.  Co.  v.  Mwray,  73  Penn.  St.  13. 

'  Lawrence  y.  St.  Marks  Ins.  Co.,  43  Barb.  (N.  Y.)  479;  Bartlett  v.  Walter, 
ante. 

'Georgia  Home  Ins.  Co.  v.  Jones,  49  Miss.  80. 

"  Ins.  Co.  V.  Chase,  5  Wall.  (U.  S.)  509  ;  Russell  v.  Union  Ins.  Co.,  4  Dall.  (U.  S.) 
421. 
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possession,  and  "Jiaving  a  dower  interest  therein,  has  an  insurable 
interest.'  An  agent  or  consignee  having  property  of  his  principal  in 
his  possession  and  Liable  for  it,  may  insure  the  same  in  his  own  iimne, 
and  especially  is  this  so,  if  he  has  an  interest  therein  for  commissions, 
advances  or  otherwise."  A  husband  has  an  insurable  interest  in  his 
wife's  property,  of  which  they  are  in  the  joint  possession,  and  which 
in  case  of  her  death  passes  to  him,  absolutely  or  as  tenant  by  courtesy.' 
In  any  event,  when  husband  and  wife  are  living  together  upon  the 
property,  and  he  insures  the  property  in  his  name,  it  will  be  pre- 
sumed that  she  ratified  the  act  and  adopted  the  policy."  An  assignee 
of  a  bond  for  a  deed  has  an  insurable  interest  in  the  premises,  to  the 
same  extent  as  the  obligor  in  the  bond  had.'  A  person  in  possession 
under  a  bond  for  a  deed,  payments  to  be  made  by  installments,  and 
the  bond  to  be  void  if  payments  are  not  made  when  due,  loses  his 
insurable  interest  by  a  breach  as  to  payment,  unless  such  breach  is 
■waived."  An  assignment  of  a  policy  to  a  person  who  has  become 
surity  for  the  assured,  does  not  divest  the  assured  of  an  insurable 
interest  or  defeat  the  policy.'  A  mortgagor  whose  equity  of  redemp- 
tion, as  fixed  by  a  decree  of  foreclosure,  has  expired,  still  retains  an 
insurable  interest  in  the  premises,  if  a  valid  agreement  to  extend  the  time 
has  been  entered  into  between  him  and  the  mortgagee'.  Prima  fade,  a 
policy  covers  only  the  legal  interest  of  the  assured,"  but  as  an  equitable 
interest  is  insurable,  the  assured  may  always  show  that  he  has  an 
equitable  interest  in  the  property.'"  It  is  for  the  jury  to  say  whether 
the  assured  had  an  insurable  interest."  A  person  in  possession,  claim- 
ing title  bona  fide,  has  an  insurable  interest,'''  even  though  his  title 
was  attained  by  fraud." 

^lAngley  v.  The  Queen  Ins.  Co.,  1  Hannay  (N.  B.)  280. 

^  ^tna  Ins.  Co.  v.  Jackson,  Peasley  &  Co.,  16  B.  Mou.  (Ky.)  242;  Putnam  v. 
Ins.  Co.,  5  Met.  (Mass.)  386. 

'  Qoulstone  v.  Royal  Ins.  Co.,  1  P.  &  P.  276 ;  Mutvallns.  Co.  v.  Deale,  18  Md.  26. 

*  Han-is  v.  YorJc  Mut.  Ins.  Co.,  50  Penn.  St.  341. 

'  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa,  176. 

'Birmingham  v.  Empire  Ins.  Co.,  42  Barb.  (N.  Y.)  457. 

'•Smith  v.  Royal  Ins.  Co.,  27  U.  C.  (Q.  B.)  54. 

'Stephens  v.  Illinois,  etc.,  Ins.  Co.,  43  111.  827. 

°  Laneey  v.  Phxnix  Itis.  Co.,  56  Me.  562. 

"  Tttekerman  v.  Hoine  Ins.  Co.,  9  R.  I.  414.  In  Columbian  Ins.  Co.  v.  Cooper, 
50  Penn.  St.  331,  it  was  held  that,  where  the  lessor  has  a  rig-ht  to  seize  all  the 
property  of  the  lessee  upon  the  premises,  he  has  an  insui-able  interest  therein  to 
the  extent  of  his  claim  for  rent. 

^^  Mitchell  v.  Hoine  Ins.  Co.,  31  Iowa  421. 

"Franklin  Ins.   Co.  v.  Chicago  Ice.  Co.,  36  Md.  120. 

"Plmnix  Ins.  Co.  v.  Mitchell  67  111.  362. 
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Rule  "when  interest  is  contingent. 

Sec.  258.  But  where  the  interest  is  contingent,  as,  where  the  title  to 
real  estate,  or  a  vessel  has  been  absolutely  conveyed,  but  the  conveyance 
is  subject  to  a  provision  that  the  surplus  above  a  certain  sum  realized 
therefrom  shall  be  paid  to  him,  the  extent  of  the  insurable  interest  is 
the  actual  loss  that  would  result  from  a  destruction  of  the  property,  con- 
sequently it  is  incumbent  upon  the  insured  to  show,  the  value  of  his 
interest  therein,  and,  unless  it  appears  that  there  is  some  pecuniary 
value  thereto,  no  recovery  can  be  had.' 

Thus,  where  the  plaintiff  assigned  his  vessel  with  other  property 
for  the  benefit  of  his  creditors,  all  surplus,  if  any,  to  be  paid  to  him, 
aTid  the  creditors  thereupon  released  him  from  his  indebtedness  to 
them,  it  was  held  that  he  could  not  recover  unless  he  shew  that  there 
was  a  surplus.  Parker,  C.J.,  remarking:  "The  transfer  of  this 
vessel  with  other  property,  was  in  trust  to  pay  over  the  proceeds  to 
certain  creditors  of  the  plaintiff,  had  he  remained  indebted  after  the 
making  of  this  assignment,  and  personally  liable  in  case  the  property  so 
transferred  shoiM  he  distroyed  or  lost,  then  the  case  would  be  like  that 
of  Grordon  v.  Mass.  F.  &  M.  Ins.  Co.,  for  he  would  be  interested  in 
the  same  degree  as  before  the  assignment.  But  the  assignment  was 
upon  the  condition  that  the  creditors  for  whose  use  it  was  made, 
should  release  and  discharge  their  debts,  and  they  were  so  released 
and  discharged.  This  changes  the  nature  of  the  transaction,  and 
takes  away  from  the  plaintiff  all  interest  in  the-  property;  for, 
whether  the  vessel  insured,  were  lost  or  not,  he  was  equally  discharged, 
and  therefore  could  not  be  said  to  suffer  by  the  loss  of  the  vessel.  On 
the  contrary,  the  whole  loss  would  be  on  the  creditors.  But  still, 
there  was  a  possibility  of  interest  remaining  in  the  plaintiff,  because,  by 
the  assignment,  the  surplus,  if  any,  should  remain  after  paying  the 
debts,  is  to  be  paid  to  the  plaintiff,  and  it  is  contended  that  this 
possibility  is  an  insurable  interest,  and  so  seems  the  i)resent  action. 
But  we  do  not  think  such  a  base  contingency  is  an  insurable  interest,  nor 
indeed  can  it  appear  that  there  is  even  a  possibility,  unless  it  be 
shown  that  the  property  conveyed  is  of  greater  value  than  the  debts, 
and  that  a  discreet  appropriation  of  it  will  leave  a  surplus."  This 
class  of  cases,  however,  differs  from  the  interest  of  a  mortgagee,  or  of  a 
grantor  who  conveys  the  absolute  title,  but  still  has  the  right  to  a 
reconveyance  on  payment  of  a  certain  sura.     In  such  cases  his  interest 


'Carroll  v.  Boston  Marine  Ins.  Co.,  8  Mass.  515  ;    Locke  v.  No.  Ainencan  Ins. 
Co.,  13  Mass.  61  ;  Qordon  v.  Mass.  F.  <fc  M.  Im.  Co.,  2  Pii^k.  (Mass.)  249. 
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is  certain  and  definite,  and  a  distraction  of  the  property  Isssens  its 
value  to  the  extent  of  the  value  of  the  property  destroyed,  while  in 
the  other  case,  he  sustains  no  loss  whatever,  except  to  the  extent  of 
the  market  value  over  and  above  the  debts.  Therefore,  in  all  cases, 
the  question  really  is,  whether  the  party  sustains  any  pecuniary  loss 
from  the  distruction  of  the  property,  and  how  much.  And  this  con- 
sideration is  also  important  in  determining  when  he  may  recover  the 
whole  value  of  the  property  insured.  And  as  a  test  for  determining 
that  question,  the  nature  of  the  interest,  and  the  relation  in  which  the 
insured  stands  to  the  property,  and  the  legal  owner,  is  important.  In 
the  case  last  referred  to,  at  a  subsequent  trial,  the  plaintiff  showed 
that  there  was  a  surplus  over  and  above  his  debts,  and,  therefore,  was 
held  entitled  to  recover  upon  the  policy.' 

Right  must  be  definite  and  susceptible  of  enforcement. 

Sec.  259.  This  right,  however,  must  be  definite  and  fixed.  A  mere 
general  interest,  not  susceptible  of  enforcement,  which  does  not  specific- 
ally apply,  either  in  terms  or  by  operation  of  law,  is  not  insurable,  as  the 
interest  of  a  creditor  under  a  debt  or  contract  which  has  not  been  put 
in  judgment ;'  or  the  interest  of  an  heir,  before  the  death  of  the 
owner,  and  other  similar  interests  that  do  not  exist,  as  certain  definite 
or  specific  interests  in  the  particular  property.  Thus,  it  will  be  seen 
that,  in  order  to  create  an  insurable  interest,  two  things  must  concur. 
A  certain,  definite  or  specific  interest  in  the  property,  either  by  con- 
tract or  operation  of  law,  and  such  an  interest  that  an  injury  to,  or 
destruction  of  the  property,  would  involve  the  person  in  immediate 
pecuniary  loss,  and  the  absence  of  either  element,  deprives  the  inter- 
est of  its  insurable  character.^ 

'  See  Lazarus  v.  In.s.  Co.,  19  Pick.  (Mass.)  81. 

^  Chevemeyer  v.  So.  Mut.  F.  Ins.  Co.,  62  Penn.  St.  340:  Herkimer  \.  Rice,  27 
N.  Y.  163. 

'Lucena  v.  Crauford,  3  B.  &  P.  75  ;  Aldrich  v.  EquitaUe,  etc.,  Ins.  Co.,  1  W. 
&  M.  (U.  S.)  272  ;  Mtna  Ins.  Co.  v.  Jackson,,  16  B.  Mon.  (Ky.)  242;  WilUains  v. 
Crescent,  etc.,  Ins.  Co.,  15  La.  An.  6.^1.  If  such  a  relation  exists  between  the 
assured  and  the  property,  that  injury  to  it  will,  in  natural  consequence,  be  a  loss 
to  him,  he  has  an  insurable  interest  therein,  Wilson  v.  Jones,  L.  R.  2  Excheq. 
139  ;  Buck  v.  Chespeake  Ins.  Co.,  1  Pet.  (U.  S.)  151 ;  it  need  not  have  aiisen  to  the 
dignity  of  a  lien  even,  it  is  sufficient  if  a  right  therein  exists,  and  a  peamiary 
interest  in  its  preservation.  Dbnio,  C.J.,  in  Herkimer  v.  Rice,  27  N.  Y.  163.  "An 
insurable  interest,"  said  Allen,  J.,  in  Springfield  F.  &  M.  Ins.  Co.,  43  N.  Y.  380, 
"may  exist  without  any  estate  or  interest  in  the  corpus  of  the  thing-  insured.  It 
was  enough  that  there  be  a  pecuniary  interest  in  the  preservation  and  protection 
of  the  property,  and  that  loss  might  result  from  its  destruction."  An  a,ssignee  of 
an  msurance  policy  cannot  maintain  an  action  thereon,  unless  he  has  an  interest 
m  the  property  insured.  Boyles  v.  Hillsborovgh  Im.  Co.,  27  N.  J.  163.  Execu- 
tors have  an  insurable  interest  in  property  held  by  them  as  such,  because 
accountable  for  its  safe  keeping,  and  also  because  they  stand  as  trustees  for  the 
legatees  and  heirs.     Colhurn\.  Lansing,  46  Barb.  (N.  Y.)  37. 
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Person  in  possession  under  contract  to  purchase. 

Sec.  260.  A  person  who  is  in  possession  under  a  contract  to  purchase, 
has  an  insurable  interest  to  the  extent  of  his  pecuniary  interest  in  the 
property,'  but  if  specifically  inquired  of  as  to  his  title,  the  policy  will 
be  void  if  he  describes  it  as  his  own." 

Receiptor  of  property  attached.    Mechanic  having  lien. 

Sec.  261.  Following  out  the  principle,  that  whenever  a  person  has 
such  an  interest  in  and  connected  with  property,  as  that  in  case  of 
injury  to  or  the  destruction  of  the  property,  a  person  would  sustain  a 
loss  therefrom;  although  having  neither  a  legal  or  equitable  interest 
in  the  property  itself,  it  has  been  held  that,  where  property  has  been 
attached — as  a  vessel — and  a  third  person  has  given  a  bond  therefor, 
to  secure  its  release,  he  thereby  acquires  an  insurable  interest  in  the 
j.iroperty,  to  the  extent  of  the  loss  to  which  he  would  be  subjected  in 
case  of  its  destruction;'  and  this  applies,  with  equal  force,  to  the  case 
of  persons  recepting  property  attached,  to  the  sheriif  or  officer  attach- 
ing it,  or  to  any  person  who,  at  the  request  of  the  debtor,  becomes 
responsible  for  its  return,  or  being  forthcoming  to  respond  to  a 
judgment  that  may  be  obtained  in  the  action  in  which  it  is  attached. 
So,  too,  it  has  been  held  that  a  mechanic,  who  builds  a  house  or  does 
work  upon  a  building,  for  which  he  is  to  be  paid  when  the  building  is 
completed,  has  an  insurable  interest  therein,  to  the  extent  of  the  work 
done  upon  the  same  at  the  time  of  loss.  This  is  predicated  upon  the 
ground  that,  although  the  mechanic  has  no  specific  lien  upon  the 
property  for  his  work,  yet,  as  the  contract  is  entire,  and  his  compen- 
sation or  right  thereto  depends  upon  performance,  so  that  he  has  no 
claim  upon  the  owner  until  complete  performance ;  he  has  such  an 
interest  in  the  property  as  forms  a  legitimate  basis  for  protection  by 
insurance,  until  the  work  is  completed  and  accepted  hy  the  owner  ;''  but, 
except  where  a  specific  lien  is  created  thereon  by  law,  this  interest 
ceases  upon  completion  and  acceptance  of  the  work.  That  is,  when 
the  liability  of  the  person  for  whom  the  work  was  done,  attaches,  the 

'Draper  v.  Comml.  Ins.  Co.,  21  N.  Y.  378  ;  Columbian  Ins.  Co.  v.  Laim-ehce,  2 
Pet.  (U.  S.)  2.5 ;  1  Bennett's  F.  I.  C.  264 ;  MeOimu^j  v.  Phmnix  Inji.  Co.,  1  Wend. 
(N.  Y.)  85 ;  1  Bennett's  F-.  I.  C.  211 ;  Tyler  v.  ^tna  I11.1.  Co.,  12  id.  507 ;  JEtmi 
I-m.  Co.  V.  Miers,  5  Sneed.  (Tenn.)  139 ;  Milligau  v.  Mquitable  Ins.  Co.,  16  U.  C. 
Rep.  314;  Taynes  v.  Hartford  i^.  Ins.  Co.,  17  Iowa,  176. 

^Draper  v.  Ins.  Co.,  ante. 

'Fireman's  Ins.  Co.  v.  Powell,  13  B.  Mon.  (Ky.)  311. 

*  Franklin,  etc.,  Ins.  Co.  v.  Coates,  14  Md.  285 ;  Protection  Ins.  Co.  v.  Hall,  15 
B.  Mon.  (Ky.)  411 ;  Stout  v.  City  F.  Ins.  Co.,  12  Iowa,  371 ;  Carter  v.  Humboldt 
Ins.  Co.,  12  id.  371 ;  Merchants'  Ins.  Co.  v.  Mamnge,  22  Ala.  IC^. 
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insurable  interest,  ceases.  Thus,  a  material  man  furnishing  materials, 
-when  by  statute  he  has  a  lien  upon  the  building,  has  an  insurable 
interest  to  the  extent  of  his  lien.'  But,  unless  the  lien  can  be  enforced, 
no  insureable  interest  exists."  "  A  lien,  or  an  interest  in  the  nature  of 
a  lien,"  says  Story,  J.,'  ■'  is  an  insurable  interest ;  and  it  will  make  no 
difference,  if  the  party  has  a  right  to  pursue  his  debtor,  personally,  for 
the  debt,  on  account  of  which  the  lien  attached." 

While  any  interest  remains,  insurable  interest  exists.    Mortgagor  after  decree.    Re-insnrer 
Judgment  debtor  after  levy  may  insure. 

Sec.  262.  A  decree  of  foreclosure  upon  mortgaged  premises  does  not, 
of  itself,  divest  the  mortgagor  of  all  insurable  interest  therein.  His 
interest  does  not  cease  until  the  title  has  passed  under  the  decree,  nor  even 
then,  if  there  is  an  agreement  on  the  part  of  the  mortgagee,  to  extend 
the  time  of  redemption.*  So  where  a  person  enters  into  possession  of 
property  under  a  contract  to  purchase,  although  it  has  not  been  con- 
veyed, and  the  purchase-money  has  not  all  been  paid,  yet  he  has  an 
insurable  interest  in  the  property  to  the  extent  of  his  ownership."  So 
a  re-insurer  has  an  insurable  interest  in  the  property  to  the  extent  of 
such  re-insurance,"  or  if  any  interest,  even  remote  and  contingent, 
remains  in  the  policy-holder.  Thus,  it  has  been  held  that  a  judgment 
debtor,  whose  premises  have  been  sold  upon  execution,  has  an  insur- 
able interest  therein,  not  only  so  long  as  a  right  of  redemption  remains 
in  himself,  hut  also  so  long  as  such  right  exists  in  his  creditors,  upon  the 
ground  that,  so  long  as  this  right  exists,  it  is  possible  for  him  to  secure 
a  loan,  and  confess  a  judgment  as  security  therefor,  and  thus  create  a 
right  to  redeem.' 

'  Franklin  F.  Ins.  Co.  v.  Coates,  14  Md.  285. 

'  BuchaTian  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  318. 

'  Hancox  v.  Fishing  Ins.  Co.  ;  Allen  v.  Mut.  F.  Ins.  Co.,  2  Md.  111. 

'Stephens  v.  III.  Ins.  Co.,  43  III.  327. 

'"Boiiham  v.  lovM  Central  Ins.  Co.,  25  Iowa,  328. 

'Yojiiers,  etc.,  Ins.  Co.  v.  Hoff^nan,  etc.,  Ins.  Co.,  6  Robt.  (N.  Y.)  316. 

'In  Cone  v.  Niagara  F.  Ins.  Co.,  60  N.  Y.  619,  an  action  was  brought  to  reform 
a  policy  of  insurance,  and  to  recover  thereon  as  reformed.  The  policy  was  issued 
by  defendant  to  one  Palmer ;  loss,  if  any,  payable  to  plaintiff.  The  pei-iod  of  risk 
was  for  three  years  from  June  1st,  1870.  The  policy  contained  this  clause  :  "  If 
the  premises  are,  at  the  time  of  insiu-ing,  or  during  the  life  of  the  policy,  vacant, 
unoccupied,  or  not  in  use,  and  remain  thus  for  over  ten  days,  *  *  without  the 
company's  consent  is  indorsed  hereon,  this  insurance  shall  be  void  and  of  no  effect." 
The  reformation  sought  was  to  have  such  consent  indorsed  upon  the  policy.  The 
referee  found,  in  substance,  that  it  was  known  to  the  defendant  and  its  agent,  at 
the  time  of  issuing  the  policy,  that  the  building  insured  was  vacant,  and  would 
probably  remain  so  ;  that  it  was  expressly  understood  that  it  would  remain  vacant 
until  September,  to  which  the  agent  consented  ;  that  the  said  condition  was  in  tine 
print,  and  that  Palmer  and  plaintiff  were  ignorant  that  it  was  contained  in  the 
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Such  rights  are  recognized  as  of  some  value,  and  form,  therefore,  the 
basis  for  an  adequate  insurable  interest.     Such  a  right  might  be  of 

policy  vmtil  after  the  loss.    As  a  conclusion  of  law,  lie  found  that  the  condition  was 
waived,  and  that  defendant  was  estopped  from  setting  up  that  the  policy  was  void 
in  consequence  of  the  consent  not   having  been  indorsed,  and  that  plaintiff  was 
entitled  to  have  the  policy  reformed  as  prayed  for  in  the  complaint.    Held,  no  error. 
At  the  time  the  policy  was  issued,  the  premises  upon  which  was  the  building 
insured  was  subject  to  two  moi-tgag-es  in  favor  of  plaintiff',  and  to  two  judgments 
in  favor  of  other  parties.     It  had  been  sold  June  9th,  1869,  on  execution  issued 
upon  one  of  the  judgments,  and  the  sheriff's  certificate  had  been  assigned  by  the 
purchaser  to  plaintiff.    On  the  22d  of  April,  1870,  plaintiff  and  Palmer  had  entered 
into  an  agreement,  under  seal,  which  i-ecited  the  sale  ;  that  the  right  of  redemp- 
tion in  Palmer  would  expire  June  9th,  1870,  and  that  Palmer  desired  to  occupy  a 
portion  of  the  premises  until  April  1st,  1871 ;  and  it  was  agreed  that  he  should 
occupy  a  house  (not  the  one  insured)  and  garden  spot  without  rent,  and  have  the 
use  of  certain  other  portions,  with  various  privileges  ;  and  to  put  in  crops  on  cer- 
tain other  portions  on  shares,  the  residue  of  the  premises  to  be  surrendered  to 
plaintiff;  and  it  was  further  agi'eed  that,  in  case  plaintiff  got  title.  Palmer's  wife 
would  release  her  dower  right,  and  plaintiff"  would  discharge  and  release  his 
bonds  and  mortgages,  and  one  of  the  judgments,  and  indemnify  Palmer  against 
another.bond  outstanding  against  him.     Under  this  agreement  Palmer  had  sur- 
rendered a  portion  of  the  premises,  including  the  building  insured.     The  house 
insured  was  destroyed  by  fire  August  2d,  1870.    The  policy  contained  this  clause  : 
"Any  interest  in  the  property  insured  not  absolute,  or  that  is  less  than  a  perfect 
title,  or  if  a  building  is  insured  that  is  on  leased  ground,  the  same  must  be  specifi- 
cally represented  to  the  company,  and  expressed  in  this  policy,  in  writing,  other- 
wise the  insurance  shall  be  void."    The  defendant  raised  these  points,  on  appeal  : 
Firat.  That  the  policy  was  void  by  its  terms,  as  Palmer's  interest  was  not  abso- 
lute, and  the  policy  did  not  express  that  he  had  not  apei-fect  title.    Fourth.  That 
Palmer,  at  the  time  of  the  fire,  had  no  insui-able  interest.     Seventh.  That  plain- 
tiff, having  realized  the  whole  or  a  larger  part  of  his  interest  in  the  property, 
defendant  is  entitled  to  a  deduction  from  the  sura  claimed  on  the  policy,  or  a  sub- 
rogation to  plaintiff's  sureties.     As  to  the  first  point,  the  court  held  that  the 
answer  did  not  specifically  set  up  the  defense,  nor  was  it  raised  upon  the  trial,  or 
by  any  exceptions  to  findings  or  to  refusal  to  find,  and  that  therefore  it  coidd  not 
be  raised  on  appeal.     That  portion  of  the  opinion  relating  to  the  other  points 
above  stated,  is  as  follows :  "  The  fourth  point  is,  that  at  the  time  of  the  fire 
Palmer  had  no  insurable  interest  in  the  premises  burned.    Without  stopping  now 
to  consider  whether,  if  this  were  so,  the  interest  of  Cone  would  not  sustain  the 
policy  and  this  action  on  it,  we  state  our  opinion  to  be,  that  when  the  policy  was 
L-isued,  Palmer  had  an  insurable  interest  in  the  premises,  which  continued  until 
after  the  fire  occun-ed.     An  insurable  interest  is  that  property  or  right  of  the 
assured  to  which  he  is  liable  to  loss.    The  assured  has  an  insurable  interest,  when 
he  has  an  intej-est  in  the  subject  insured,  and  the  happening  of  the  event  insured 
against,  might  bring  upon  him  pecuniary  loss.     Herkimer  v.  Rice,  27  N.  Y   163, 
goes  as  far  as,  or  farther,  than  this.     It  is  not  necessary  that  the  event  would,  of 
a  oertainty,  inflict  los.»  ;  it  is  enough  that  it  might  so  do.    This  is  general  language, 
but  with  limitation  bv  the  facts  of  this  case  it  is  sufficiently  particular.     Now, 
when  the  policy  was  contracted  for  and  issued,  insuring  the  mterest  of  Palmer, 
his  right  to  redeem  the  premises  from  the  sale  by  the  sheriff  had  not  lapsed. 
This  was  a  right  of  some  value.    Stephens  v.  III.  Mut.  Ins.  Co.,  43  111.  327  ;  Strong 
V  M  Bis  Co    10  Pick.  41.    Its  value  was  made  up,  in  part,  by  the  existence  of  the 
insured  building  upon  the  lands.     A  desti-uction  of  that  building  lessening  the 
value  of  the  premises,  would  lessen  the  value  of  that  right  to  redeem.    Bvffumy. 
Bawditch  Mut.  Ins.  Co.,  10  Cush.  540.     And  so  when  the  fire  came,  although  the 
right  of  Palmer  to  redeem,  as  owner  of  the  fee,  had  gone,  there  was  a  right  to 
redeem  in  subsequent  judgment  creditors,  if  any.    Palmer's  title  had  not  yet  been 
divested  (2  R.  S.  373,  §  61),  and  though  all  the  subsequent  liens  made  known  by 
the  proofs  had  centered  in  Cone,  who  also  held  the  shenff/s  certificate,  there  was 
yet  a  possible  right  and  power  in  Palmer  to  create  other  judgment  creditors.     It 
wi  possible  for  him,  at  any  time  within  the  fifteen  months  (Cheney  v.  Woodruff, 
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value  to  him,  and  an  injury  to  the  property  in  which  the  right  exists, 
might  involve  him  in  pecuniary  loss.' 

45  N.  Y.  98,  100,  101,  and  cases  cited)  to  procure  an  advance  or  loan  from  some 
friend  or  speculator,  and  confessing  to  him  a  judgment,  thereby  create  in  him  a 
power  and  right  to  redeem  fi-om  Cone.  This  was  an  interest  affected  by  the  con- 
tinuance of  the  insured  building'  on  the  one  hand,  or  by  its  loss  by  tire  on  the 
other.  Again,  by  the  agreement  with  Cone,  the  latter  was  bound,  if  he  acquired 
title,  to  dischai-ge  Palmer  from  his  personal  liability  for  certain  mortgage  and 
judgment  debts,  by  having  them  satisfied  of  record,  and  thus  to  relieve  Palmer. 
The  inducement  and  consideration  for  Cone'  to  make  perfect  his  inchoate  title,  and 
to  carry  out  the  other  parts  of  his  agreement,  was  greater  or  less  as  the  premises 
remained  unimpaired  in  value,  or  were  injured  by  fire.  All  this  constituted  an 
interest  in  Palmer  in  this  building,  which  was  an  insurable  interest.  If  the  loss 
of  the  building  by  fire  should  turn  away  Cone  from  the  fulfillment  of  his  agree- 
ment to  effect  the  release  of  Palmer  from  his  personal  liability,  then  there  might 
be,  almost  assuredly  would  be,  a  damage  to  Palmer.  Waring  v.  Loder,  53  N. 
Y.  581 ;  Franklin  Fire  In^.  Co.  v.  Mndlay,  6  Whart.  483.  Palmer  did  not,  by 
the  agreement  'with  Cone,  in  terms,  give  up  his  own  light  to  redeem,  or  his  light 
and  power  to  create  a  judgment  ci'editor  who  might  redeem.  He,  probably,  did 
not  have  any  purpose  to  do  either,  and  sought,  by  the  agreement,  somewhat  of  an 
equivalent  for  them.  But,  either  by  the  possession  of  this  right  and  power,  or  by 
the  benefit  contracted  for  in  the  agreement,  he  had  a  beneficial  interest  in  the 
preservation  of  the  buildings,  which  was  an  insurable  interest.  The  contingency 
gave  him  an  interest  in  the  continued  existence  of  the  buildings,  which  was  an 
insurable  interest.  It  thus  appears  that  Palmei'  had  not,  at  the  lime  of  the  fire, 
been  divested  of  all  interest  in  the  premises.  He  had  an  interest,  similar  to,  if 
not  as  great  and  as  perfect,  as  a  possessor  of  the  legal  title  to  real  estate  who  has 
entered  into  a  valid  contract  of  sale  with  a  responsible  vendee  put  into  possession, 
who  has  not  yet  paid  over  the  purchase-money.  Be  the  vendee  ever  so  respon- 
sible, the  vendor  has  still  an  interest  in  the  premises  sold,  which  is  the  subject  of 
insui-ance.  Palmer  had  this  interest  certainly  until  the  last  day  of  the  fifteen 
months  for  judgment  creditors  to  redeem,  for  until  the  expiration  of  that  last  day 
it  was  a  possibility  for  him  to  find  some  one  who  would  make  an  advance  of 
money,  take  a  judgment,  and  make  immediate  redemption  from  Cone  ;  and  he 
also  had  the  security  of  the  additional  inducement  to  Cone  to  fulfill  his  agi-ee- 
ment.     See  Lazarus  v.  Com.  Ins.  Co.,  19  Pick.  81. 

It  is  not  sound  to  style  the  agreement  between  Cone  and  Palmer  a  conveyance 
of  the  title  to  Cone.  It  expressly  looks  to  other  action  by  Cone,  or  lack  of  action 
by  others,  by  which  Cone  should  get  title,  and,  by  the  terms  of  the  instrument, 
it  was  looked  upon  as  a  possible  contingency,  not  an  assured  event,  that  Cone 
should  get  title.  It  is  apparent  that  Palmer  retained  the  legal  title  to  the  premises 
until  the  expiration  of  the  fifteen  months.  As  these  did  not  expire  until  after  the 
fire,  his  title  continued  until  after  the  fire ;  and  he,  till  after  that  event,  had  a 
pecuniary  interest  in  the  premises  which  was  effected  by  their  destruction  by 
fire,  without  the  indemnity  of  insurance.  The  seventh  point  is,  that  the  plaintiff; 
having  realized  the  whole,  or  a  larger  part,  of  his  interest  in  the  property,  the 
defendants  are  entitled  to  a  deduction  from  the  sum  claimed  on  the  policy,  or  a 
subrogation  to  the  plaintiff's  securities.  It  is  not  found,  specifically,  that  the 
plaintiff  has  realized,  as  is  in  this  point  assumed ;  on  the  contrary,  it  is  found 
that  none  of  the  claims  or  liens  upon  the  property  have  been  paid.  It  is  found 
that  the  plaintiff  has  received  $3,000  of  insurance  money  from  another  company. 
There  is  proof  that  the  whole  premises,  before  that  building  was  burned,  were 
worth  from  |14,000  to  |15,000,  and  that  the  plaintiff  received  a  sheriff's  deed  of 
them  after  the  fire.  It  is  found  that  the  building  destroyed  was  worth  $8,000  ; 
and  there  is  proof  of  the  amount  (about  $7,000)  of  the  liens  held  and  owned  by 
the  plaintiff.  So  that  there  is  matter  in  the  proofs  from  which  can  be  made  an 
estimate  whether  the  plaintiff,  by  the  premises  which  he  obtained  by  the  sheriff's  ' 

^Herkhner  v.  Rice,  27  N.  Y.  163;  Stephens  v.  111.  M.  Lis.  Co.,  43  111.  327; 
Bujf  mn  V.  Bowditch,  10  Cash.  (Mass.)  540;  Waring  v.  Loder,  53  N.  Y.  581; 
Fimildm  Fire  Lis.  Co.  v.  Flndlay,  6-What.  (Penn.)  483. 
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A  destruction  of  the  buildings  lessening  the  value  of  the  premises, 
would  lessen  the  value  of  his  right  to  redeem,  and  this  right  of  redemp- 
tion, while  it  exists,  is  "  a  real  and  proprietory  interest,  a,  jus  in  re."  ' 
But,  when  the  title  absolutely  passes  under  the  decree  or  upon  sale  of 
the  premises  under  the  decree,  the  mortgagor's  interest  in  the  premises 
is  ended,  and  the  premises,  from  that  time,  are  at  the  risk  of  the 
purchaser.' 

Person  having  legal  title,  has  insurable  interest  in  some  cases,  when  he  has  no  actual  interest. 

Sec.  263.  A  person  purchasing  property  in  his  own  name,  btd  really 
for  the  benefit  of  another,  has  the  legal  title  thereto,  as  against  every 
one  but  the  person  for  whom  he  purchased,  and  his  creditors,  and 
may  insure  the  same  in  his  own  name.  The  insurer  has  no  interest 
in  the  relation  of  the  parties,  or  their  rights  in  reference  to  the  dis- 
position of  the  insurance  money.  If  the  insured  has  an  insurable 
interest,  and  the  legal  title  imports  that,  the  fact  that  some  other  per- 
son may  be  equitably  entitled  to  the  benefit  of  the  insurance,  will  not 
affect  the  insurer's  liability.' 

deed  and  by  the  money  which  he  obtained  from  the  Glen's  Falls  Insurance  Com- 
pany, is  more  than  made  good  for  the  amount  of  his  claims  against  the  whole 
property.  And  it  would  result  that  he  is.  But  if  it  is  proper  for  this  court  to 
enter  into  such  an  inquiry  and  to  ariave  at  that  conclusion,  are  the  relations  of 
the  plaintiff,  the  defendants  and  Palmer,  such  as  that  the  defendants  can  main- 
tain the  position  assumed  in  this  point  %  The  policy  did  not  insure  Cone ;  it 
insured  Palmer  and  his  interest.  It  was  the  loss  sustained  by  that  interest  which 
is  to  be  paid  to  Cone,  not  that  sustained  by  his  own.  Had  he  failed  of  a  full 
indemnity,  the  defendant  would  not  have  been  afl'ected  by  that ;  that  he  may 
ha%-e  obtained  more  than  a  full  indemnity  gives  them  no  right  to  resist  his  claim 
upon  them.  Had  they  insured  his  interest  as  a  lienor,  independently  of  any  con- 
sideration of  the  intei'est  of  Palmer  as  the  owner,  and  without  the  aid,  concurrence 
or  acquiescence  of  the  latter,  they  would  be  in  a  better  position  to  limit  the  amount 
of  his  recovery  against  them,  and  to  set  up  a  right  of  subrogation  to  his  claims 
against  the  property  subject  to  them,  left  undestroyed  by  the  fire.  But  having 
insured  Palmer  on  his  interest,  with  an  agreement  binding  upon  hira  and  them  to 
pay  to  Cone  the  loss  which  that  interest  should  sustain,  there  is  no  equity  which  will 
permit  them  to  succeed  to  the  i-ight  of  Cone  against  Palmei'  or  the  propei-ty, 
nor  to  make  inquiry  into  the  state  of  the  debits  and  credits  between  Cone  and 
Palmer. 

'  Shaw,  C.  J.,  in  Buffum  v.  Bowditch,  ante,  and  is  an  insurable  interest.     Fletcher 
V.  Ccnnmonwealth  Ins.  Co.,  18  Pick.  (Mass.)  419;  Strong  v.  Manufacturer's  Ins. 
Co.,  10  id.  46 ;  CoTie  v.  Niagara  F.  Ins.  Co.,  ante. 
''McLaren  v.  Hartford  Fire  Ins.  Co.,  5  N.  Y.  151. 

»In  Bicknell  v.  TTie  Lancaster,  etc.,  Ins.  Co.,  1  T.  &  C.  (N.  Y.)  215 ;  aff 'd  Ct. 
of  Appeals,  58  N.  Y.  677,  an  action  was  brought  upon  a,  policy  by  which  the 
plaintiff  was  insured  "on  his  plainer,  matcher,  shingle  and  stave  and  spout 
machine,  edger,  butting  saw  and  belting,  contained  in  a  two-story  frame,  water 
power,  saw  and  plaining  mill,  held  by  him  under  a  contract  of  purchase  from 
Greorge  Parish.  The  defense  was,  that  the  plaintiff  falsely  and  fraudulently 
repi-esented  that  he  held  the  property  by  contract  of  purchase  from  George 
Parish,  when,  in  fact,  he  had  no  title  or  insurable  interest  therein,  and  that  he 
had  not  stated  his  interest  in  the  policy,  as  required  thereby.  It  appeaT-ed  that 
in  January,  1868,  George  Parish,  being  then  the  owner  of  the  mill,  entered  into  a 
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Legal  title  not  always  evidence  of  insurable  interest. 

Sec.  264.  The  fact  that  the  legal  title  is  in  the  insured,  is  not  always 
the  test  of  an  insurable  interest,  for  the  legal  title  may  be  in  one  who 
has  no  interest  in  fact,  and  when  such  is  the  case  there  is  no  insurable 
interest.  An  interest  in  fact  must  always  exist.  Thus,  where  a  com- 
pany' insured  "their"  buildings,  the  ownership  of  which  was  not 
otherwise  stated,  by  policy  conditioned  to  be  void,  if  the  assured,  not 
being  the  sole  unconditional  and  entire  owners  of  the  property,  should 
fail  to  state  that  fact,  it  was  held  that  the  policy  was  avoided  by 
proof  that  the  assured  had  contracted  to  sell  the  property  to  one  who 
had  paid  for  it  and  taken  possession  of  it,  though  he  had  taken  no  con- 
veyance of  the  legal  estate  when  the  policy  was  made. 

Fcrsonal  interest  not  necessary. 

Sec.  265.  A  person  need  not  have  a  personal  iiiterest  in  property 
in  order  to  have  an  insurable  interest  therein.  It  is  enough  if  he  has 
an  interest  therein  fw  another,  as  agent,  trustee,  bailee,  etc.,  provided 
the  interest  existed  both  at  the  time  of  insurance  atjd  of  loss,''  and  his 

contract  with  Thompson  and  Judd,  by  which  the  former  agreed  to  sell  to  the  latter 
the  mill- property,  and  to  convey,  upon  payment  and  performance  of  the  conditioQS 
of  the  contract,  by  the  lattei'.  There  was  a  clause  in  the  conti'act  that  all  tools, 
implements  and  machinery  put  in  said  mill  should  become  part  of  the  free-hold ;  and 
a  condition,  that  if  Thompson  and  Judd  failed  to  pay  as  provided,  Parish  might,  at 
his  option,  declare  the  contract  forfeited.  Thomp.son  and  Judd  went  into  posses- 
sion. They  bought  the  machinery  in  question,  and  put  it  in  the  mill.  Upon  this 
they  executed  to  plaintiff  various  chattel  mortgages.  In  Januaiy,  1870,  plaintiff 
purchased  Thompson  and  Judd's  interest  in  the  contract  and  property,  as  re- 
ceiver's sale,  and  went  into  possession,  and  was  in  possession  at  the  time  of  the 
insurance.  It  was  claimed  by  defendant  that  as  there  was  no  agreement  on  the 
part  of  Thompson  and  Judd  in  the  contract,  to  purchase  and  pay  for  the  prem- 
ises, no  consideration  appeared  for  the  agi'eement  on  the  part  of  Paiish,  and, 
therefore,  the  contract  was  void  under  the  statute  of  fraud,  and  conveyed  no 
interest.  Meld,  that,  conceding  the  contract  gave  no  interest  in  the  real  estate, 
it  did  not  appear  that  the  property  insured  had  become  so  aiffxed  as  to  form  part 
thereof,  and  that  the  evidence  tended  to  show  plaintiff  was  owner  and  had  an 
insurable  interest  thei-ein ;  that,  whether  the  contract  was  void  or  not,  it  wsis 
under  it,  plaintiff  held  the  premises  described  in  the  pohcy,  as  therein  stated,  and 
in  reUance  upon  the  contract  as  operative.  But  held,  that  the  agreement  con- 
tained in  the  contract,  that  Parish  should  have  title  to  the  ma(fhinery,  was  a  con- 
sideration for  the  agreement,  on  his  x«irt,  to  sell  and  to  convey  on  payment,  and 
made  the  contract  valid  under  the  statute.  Upon  the  trial,  defendant  offered  to 
pi-ove  that  plaintiff,  although  he  bid  off  the  property  at  the  receiver's  sale  in  his 
own  name,  in  fact,  bought  it  for  Thompson  and  jfudd.  This  testimony  was 
rejected.  Held,  no  error ;  that  by  the  sale  and  conveyance,  that  if  plaintiff  did 
so  purchase,  he  had  the  legal  title  as  against  the  whole  world,  save,  perhaps, 
Thompson  and  Judd  and  their  creditors,  and,  as  the  owner  of  the  legal  title,  he 
could  insure.  Nor  was  the  evidence  pi'oper  to  show  false  representations,  as  the 
alleged  false  representations,  i.  e.,  that  he  held  the  property  under  the  Parish 
conti-act,  were  not  false,  as  above  shown ;  and  even  if  Thompson  and  Judd,  or 
other  creditors,  had  an  equitable  interest,  it  was  still  true  that  plaintiff  held 
imder  the  contract,  and  the  evidence  was  therefore  immaterial.  " 

'  Clay  F.  (£■  M.  Im.  Co.  v.  Huron  Salt,  etc.,  Co.,  31  Mich.  346. 

°  Graham  v.  Fireman's  Ins.  Co.,  2  Dis.  (Ohio)  255. 
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interest  as  indicated  by  the  policy  is  alone  covered  thereby.  Thus, 
if  A.  and  B.  are  joint  owners  of  real  estate  and  buildings,  an  iusur- 
ance  taken  in  the  name  of  A.  will  only  cover  his  interest  in  the  prop- 
erty—one-half, one-fourth,  or  whatever  the  extent  of  his  interest  may 
be— and,  in  the  absence  of  anything  in  the  policy  indicating  an  inten- 
tion to  extend  it  to  cover  whatever  equitable  interest  he  may  have  as 
against  his  partner,  it  cannot  be  so  extended;'  but  where,  from  the 
policy  itself,  it  is  evident  that  such  interest  was  intended  to  be  cov- 
ered, or  when  it  appears  that  the  agent  or  company  issuing  the  policy 
knew  that  the  property  belonged  to  two  or  more  persons,  and  that  the 
interest  of  both  or  all  was  intended  to  be  covered,  and  a  premium  for 
that  purpose  was  paid,  but  through  ignorance  or  mistake  the  policy 
was  issued  to  one  only,  parol  evidence  is  admissible  to  prove  that  the 
interest  of  all  the  owners  was  intended  to  be  covered,  and,  upon  proof 
of  the  facts,  a  recovery  of  the  full  amount  of  the  loss  may  be  had  by 
the  person  to  whom  the  policy  was  issued.'  But  quere  ?  in  such  cases, 
is  not  the  true  remedy  to  be  sought  by  proceedings  to  reform  the  con- 
tract ? 

Insurable  interest  may  exist  where  there  is  neither  a  legal  or  equitable  interest  in  the  property. 

Sec.  266.  It  is  not  necessary  that  the  assured  should  have  either  a 
legal  or  equitable  interest,  or  indeed  any  property  interest  in  the  sub- 
ject-matter insured.  It  is  enough  if  he  holds  such  a  relation  to  the  prop- 
erty, that  its  destruction  hy  the  peril  insured  against,  involves  pecuniary 
loss  to  him,  or  those  for  whom  he  acts.  It  need  not  be  an  existing  jus  in 
re,  nor  jms  ad  rem.^ 


^Bailey  v.  Hope  Ins.  Co.,  56  Me.  474. 

''Manhattan  Ills.  Co.  v.  Webster,  59  Penn.  St.  227. 

^  Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (N.  Y.)  132.  Thus,  in  Carter  v.  Humholcit 
Ins.  Co.,  12  Iowa,  287,  a  mechanic  having  a  lien  for  sei'vices.  In  Russell  v.  Union 
Ins.  Co.,  1  Wash.  C.  C.  (U.  S.)  409,  a  surety  for  captured  property,  restored  to 
the  owner,  during  the  pendency  of  an  appeal.  In  Aldrich  v.  EgvAtaJble  Safety  Ins. 
Co.,  1  W.  &  M.  (U.  S.)  272,  a  person  who  advanced  money  to  purchase  a  cargo  for 
a  voyage.  In  Waring  v.  Loder,  53  N.  Y.  581,  a  person  who  is  personally  respon- 
sible for  a  mortgage  debt.  In  Mreman's  Ins.  Co.  v.  Poxoell,  16  B.  Mon.  (Ky.)  311, 
a  receiptor  of  property  attached  or  seized.  See  also,  Simmes  v.  Marine  Ins.  Co., 
2  Cranch  C.  C.  (U.  S.)  618.  In  Sohrbaeh  v.  Gennania  Ins.  Co.,  62  N.  Y.  47,  this 
question  was  ably  discussed  by  Folgbr,  J.  In  that  case  an  action  was  brought 
upon  a  policy  of  insurance,  by  its  terms  insuring  plaintiff  upon  "  his  two  framed 
buildings."  Prior  to  the  28th  June,  1868,  the  plaintiflf  had  been  in  the  employ  of 
Margaretha  Hartmann,  and  she  was  indebted  to  him  for  his  labor  and  services. 
On  that  day  they  intermamed.  On  the  30th  of  the  same  month  she  executed  and 
delivered  to  >'iTiri  an  instrument,  in  writing,  of  the  body  of  which  the  following  is 

a  copy : 

"  Jefferson viLLB.  June  30th,  1868. 
"  I  do  hereby  certify  that  I  owe  to  John  Rohrbach  the  sum  of  $700  ;  and,  also, 
$25  for  each  and  every  month  from  the  14th  day  of  July,  1863,  and  for  every 
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Liability  to  others  for  destruction  of  property  confers  insurable  interest. 

Sec.  267.  It  is  necessary,  however,  that  the  assured  should  stand  in  such  a 
relation  to  the  property  that  an  injury  thereto  or  its  destruction  hy  the  peril 


month  he  may  live  with  me  henceforth  without  any  deduction  whatsoever,  which 
amount  shall  be  a  lien  on  my  property." 

She  died  intestate  July  8,  1868,  leaving  personal  property  of  the  value  of  IJiBOO, 
and  a  lot  in  said  village  upon  which  were  the  buildings  in  question.  The  princi- 
pal value  of  the  premises  was  in  the  buildings.  One  Armbrust  was  appointed 
administrator  of  her  estate.  Her  indebtedness,  other  than  that  to  plaintiff,  was 
from  ;gl,200  to  §1,400.  Her  indebtedness  to  him  was  about  |2,100.  Plaintiff  con- 
tinued in  the  use  and  occupation  of  the  buildings.  In  December,  1868,  plaintiff 
negotiated  for  insurance  on  the  buildings  with  one  Bi'and,  who  was  the  agent  of 
defendant,  authorized  to  procure  and  submit  applications,  and  to  issue  policies 
furnished  him  by  defendant,  signed  by  its  officei-s, 'which  were  to  be  countersigued 
by  him.  Plaintiff  showed  to  Brand  the  said  instrument,  and  related  and  explained 
to  him  all  the  facts  and  circumstances.  Plaintiff-was  a  German,  he  could  not 
read  or  write  English.  Brand  tilled  out  the  application,  giving,  as  he  testified, 
his  conclusions  and  the  facts  he  deemed  material,  and  the  plaintiff  signed  it.  The 
material  part  of  the  application  was  as  follows ;  "  Application  of  John  Rohrbach, 
of  Jeffersonville,  State  of  N.  Y.,  for  insurance  against  loss  or  damage  by  fire  for 
the  period  of  one  year  from  26th  day  of  December,  1S6S,  to  26th  day  of  Decem- 
ber, 1869,  at  noon,  by  the  Germania  Fire  Insurance  Company  of  the  city  of  New 
York,  in  the  sum  of  Igl.OOO,  upon  the  property  specified  below  : 

Sum  to  be 
,  .     J,  Cash  value,     insured. 

"  On  his  frame  two-story  buildmg,  occupied  by  insured  as  a 

dwelling  and  saloon $4,000  §1,000 

"The  applicant  will  answer  fully  the  following  questions:  Title— Is  your  title 
to  the  above  property  absolute  ?  If  not,  state  its  nature  and  amount.  Ans.  His 
deceased  wife  held  the  deed.  And  the  said  applicant  hereby  covenants  and 
agrees  to  and  with  the  said  company,  that  the  foregoing  ia  a  just,  full  and  true 
exposition  of  all  the  facts  and  circumstances  in  regard  to  the  condition,  situation 
and  value  of  the  property  to  be  insured,  so  far  as  the  same  are  known  to  the 
apphcant,  and  the  same  is  hereby  made  a  condition  of  the  insurance  and  a  war- 
ranty on  the  part  of  the  insured."  The  policy  contained  these  clauses,  among 
others:  "1.  If  an  application,  survey,  plan  or  description  of  the  property  herein 
insured  is  relerred  to  in  this  policy,  such  application,  survey,  plan  or  description 
shall  be  considered  a  part  of  this  contract,  and  a  warranty  by  the  assured  ;  and 
any  false  representation  by  the  assured  of  the  condition,  situation  or  occupancy 
of  the  property,  or  any  omission  to  make  known  every  fact  material  to  the  risk, 
or  an  overvaluation,  or  any  misrepresentation  whatever,  either  in  a  written  appli- 
cation or  otherwise,  *  *  or  if  the  interest  of  the  assured  in  the  property, 
whether  as  owner,  trustee,  consignee,  factor,  agent,  mortgagee,  lessee,  or  other- 
wise, be  not  truly  stated  in  this  policy,  *  *  and  in  every  such  case  this  policy 
shall  be  void.  If  the  interest  of  the  assured  in  the  property  be  any  other  than 
the  entire  unconditional  and  sole  ownership  of  the  property,  for  the  use  and 
benefit  of  the  assured,  it  must  be  so  represented  to  the  company  and  so  expressed 
in  the  written  part  of  this  policy,  otherwise  the  policy  shall  be  void."  "  11  It  is  a 
part  ol  this  contract,  that  any  person,  other  than  the  assured,  who  may  have 
procured  this  insurance  to  be  taken  by  this  company,  shall  be  deemed  to"  be  the 
agent  of  the  assured  named  m  this  policy,  and  not  of  this  company  under  any 
circumstances  whatever,  or  in  any  transaction  relating  to  this  insurance."  "  And  it 
/.ilfvJnTl.Ttv  '^  ^^"'^^'■^too^  and  agreed  by  and  between  this  company  and  the 
«nH  .ni^?;  I  ^fl^l^^  ^^^^  and  accepted  in  reference  to  the  foregoing  terms 
ol  this™  nv  '.  .?i*°  the  classes  of  hazards  and  memoranda  printed  !n  tfe  back 

be  used^«nZ'prn^t«Vy''^^'"%^y  ^^'']t'?'^  *?  ^^  ^  P'^'-'  "f  *1^'«  ^onivs^^U  and  are  to 
be  used  and  resorted  to  m  order  to  determine  the  rights  and  obligations  of  the 

^OLG^.l^'j 'taid"  "^  VT'' l°-*'.'r'"  ''''''■^''^  ^P^^'^^ly  providedS  writhij" 
insurable  i^tew  nTh  iF  mh*'^  '^''^°^  ^■^>^mUm  this  action,  unless  he  had  an 
msuiable  interest  in  the  buildings  which  were  the  subiect  of  the  risk  taken  bv 
the  defendants,  and  which  were  destroyed  by  fire.     He  seeks  to  found tich  an 
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imuird  against,  would  entail  pecuniary  loss  upon  him,  or  those  whom  he 
represents.     Thus,  a  railroad  company,  liable  for  property  of  persons 


interest,  upon  the  instrument  m  writing,  executed  by  liis  wife  after  hes-  marriaa-e 
to  him.  Witliout  entering-  minutely  into  a  considei'ation  of  the  effect  of  the  mar- 
i-iag-e  upon  hei;  pi-e-existing-  o))lig-ations  and  liabilities  to  him,  it  is  sufficient  to 
say.  that  the  instrument  executed  by  her  was  based  upon  a  consideration  ade- 
quate to  upliold  her  express  promise  ;  that  though  made  by  a  married  woman  it 
was  in  due  form  to  affect  her  separate  estate ;  and  that  though  a  transaction 
between  a  ■mfe  and  her  husband,  yet  equity  would  have  upheld  and  enforced  it 
in  Ins  tavor  against  her,  had  she  lived,  and  will  enforce  it  against  her  estate  now 
that  she  is  dead.  By  it,  he  was  an  equitable  creditor  of  her  estate,  at  the  time 
ol  the  insurance  ;  but  he  was  no  more  than  a  general  creditor.  Though  the 
instrument  contains  the  phrase,  '  shall  be  a  lien  on  my  property,'  no  specific  lien 
was  thereby  created,  and,  so  far  as  that  instrument  had  effect,  no  more  than  a 
general  equitable  lien,  yet  to  be  enforced  and  made  specitic  by  a  judgment  in  an 
eqviitable  action.  The  plaintiff  stood  thereby  in  no  better  plight,  so  far  as  having 
an  insurable  interest  in  the  buildings,  than  would  have  stood  a  creditor  of  the 
deceased  wife,  who  held  a  judgment  only,  rendered  and  docketed  against  her, 
which  would  have  become  a  general  lien  upon  her  real  pi'operty.  He  did  not 
stand  in  so  good  plight,  but  for  other  facts  now  to  be  mentioned.  She  had  died 
ai'ter  giving  the  insti-ament,  leaving  personal  and  only  this  real  estate  ;  a  person 
other  than  the  plaintiff  had  taken  out  letters  of  administration  thereon  ;  the  per- 
sonal estate  was  by  much  iusufficient  to  pay  the  debts  against  her ;  and  this  real 
estate,  including  the  insured  buildings,  would,  in  the  due  course  of  administra- 
tion, for  a  space  of  at  least  three  years  from  the  granting  of  letters  of  adminis- 
tration, be  liable  to  sale  for  the  purpose  of  meeting  her  liabihties,  and  it  was  the 
only  fund  to  which  the  plaintiff  could  look  for  payment ;  the  plaintiff  was  in  the 
possession  of  the  buildings,  occupying  them  at  the  time  of  the  fire.  Judgment 
creditoi-s,  if  9,ny,  would  have  had  a  preference  in  payment  from  the  personal 
estate  (2  R.  S.  87,  §  27,  subs.  3,  4),  and  of  coui'se,  the  lien  acquired  by  the  docket- 
ing of  their  judgments  could  not  be  disturbed  by  the  application  of  the  adminis- 
trator for  leave  to  sell  the  real  estate,  for  the  payment  of  debts,  and  the  obtaining 
of  permission  to  do  so.  But  yet,  the  plaintiff  had  a  i-ight  to  compel  an  account- 
ing by  the  adrainisti-ator  (2  R.  S.  92,  §  52),  and  a  sale  of  the  real  estate  (id.  108, 
§  48),  for  the  payment  of  his  and  othei'  debts.  Thus,,  the  real  estate  was  to  a 
degree  subject  to  the  payment  thereof,  and  was,  in  fact,  from  the  slender  amount 
of  the  personal  property,  substantially  all  that  he  could  look  to  for  payment. 
His  position  was  not  as  good  in  some  respects  as  that  of  a  judgment  creditor,  but 
it  was  not  unlike  it;  both  had  a  right  to  have  the  real  estate  sold  for  the  payment 
of  their  debts  ;  for  a  certain  space  of  time  it  could  not  escape  the  exercise  of  that 
right;  and  it  cannot  be  said  that  the  interest  of  a  judgment  creditor  in  the  real 
estate,  as  an  interest  in  property,  was  greater  or  nearer  than  that  of  the  plaintiff. 
It  was  more  manageable,  but  not  more  direct  in  the  end.  The  general  definitions 
of  the  phrase  '  insurable  interest,'  as  given  in  the  text-books,  are  quite  vague  and 
not  always  concordant.  See  1  Amould  on  Mar.  Ins.  229  ;  Rnnyon  on  Life  As.'.  16  ; 
Hughes  on  Ins.  30 ;  1  Marshall  on  Ins.  115  ;  1  Phillips  on  Ins.  2 ;  id.  107 ;  Sher- 
man on  Ins.  93 ;  Paraons  on  Merc.  Law.  507 ;  Parsons  on  Cont.  438 ;  Angell  on 
Ins.  §  56 ;  Flanders  on  Fire  Ins.  342 ;  May  on  Ins.  §  76.  The  last  cited  author 
says,  that  an  insurable  interest  sometimes  exists,  where  there  is  not  any  present 
property,  any  jus  in  re  or  jus  ad  rem,  and  such  a  connection  must  be  established 
between  the  subject-matter  insured  and  the  party  in  whose  behalf  the  insurance 
has  been  effected,  as  may  be  sufficient  for  deducing  the  existence  of  a  loss  to  him, 
from  the  occurrence  of  an  injury  to  it ;  and  that  the  tendency  of  modern  decis- 
ions is  to  admit  to  the  protection  of  the  contract  whatever  act,  event  or  property, 
beai-s  such  relation  to  the  person  seeking  insurance,  as  that  it  can  be  said,  with  a 
i-easonable  degree  of  probability,  to  have  a  bearing  upon  his  prospective  pecu- 
niai-y  condition.  While  on  the  other  hand,  the  statement  is,  that  the  interest 
must  be  founded  on  some  legal  or  equitable  title  ;  and  if  it  be  inconsistent  with 
the  only  title  which  the  law  can  recognize,  it  will  not  be  deemed  an  insurable 
interest.  Marshall  on  Ins.  swpra.  But  the  result  of  a  comparison  of  the  text 
writers  above  cited,  is,  that  there  need  not  be  a  legal  or  equitable  title  to  the 
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on  its  line  burned  by  sparks  from  its  engine,  or  through  the  acts  of  it:* 
employees,  may  protect  itself  therefrom  by  insurance,  although  it  has 
no  interest  in  the  property  covered.' 

property  insured.  If  thei-e  be  a  right  in  or  against  the  property,  which  some 
court  will  enforce  upon  the  property,  a  right  so  closely  connected  with  it,  and  so 
much  dependent  for  value  upon  the  continued  existence  of  it  alone,  as  that  a  loss 
of  the  property  will  cause  pecnniary  damage  to  the  holder  of  the  light  against 
it,  he  has  an  insurable  interest.  Thus,  a  mortgagee  of  real  estate,  though  he 
hold  also  the  bond  of  the  mortgagor,  has  an  insurable  interest  in  the  buildings ; 
while  a  judgment  creditor  of  the  same  mortgagor,  his  judgment  being  a  hen 
upon  the  same  real  estate  and  the  same  buildings,  is  said  not  to  have  an  insur- 
able interest  in  them.  The  interest  of  the  first  is  said  to  be  specific ;  the  interest 
of  the  latter,  general.  As  a  genei-al  rule,  the  distinction  may  be  sound.  But  I 
think  it  would  be  difficult  to  show  an  appreciable  practical  difference  in  the 
pecuniary  result  of  the  two.  If  the  mortgagor  and  judgment  debtor  should  die 
leaving  no  pei-sonal  property,  and  no  real  estate  pave  that  mortgaged,  it  piinci- 
pally  valuable  for  the  buildings  upon  it,  and  they  should  be  bunied,  each  must 
then  look  to  the  real  estate,  the  lands  alone,  for  a  security  for  his  debt ;  and  if 
that  be  insufficient,  each  must  with  equal  certainty,  suffer  a  pecuniary  disaster, 
resulting  directly  from  the  fire.  What  legal  reason  is  there,  why  the  one 
may  not,  as  well  as  the  other,  protect  himself  by  a  contract  of  insurance! 
In  Grevemeyer  v.  So.  Mut.  Fire  Im.  Co.,  62  Penn.  St.  340,  it  was  held  that  a 
iudgment  creditor,  whose  judgment  was  taken  for  the  purchase-money  of  the 
property  burned,  had  no  insurable  interest.  See  also,  CoTiard  v.  At.  Ins.  Co.,  1 
Pet.  386.  The  reason  given  is,  that  his  lien  was  general  and  not  specific ;  that  he 
was  not  interested  in  the  property,  but  in  his  lien  only.  His  judgment  was  dis- 
tinguished from  a  mortgage,  in  that  the  latter  is  a  specific  pledge  of  definite 
jiroperty,  and  the  mortgagee  has  necessarily  an  interest  in  it ,  while  the  judg- 
ment is  a  general  and  not  a  specific  lien ;  so  that  if  there  be  personal  property  of 
the  debtor  it  is  to  be  satisfied  out  of  that ;  if  there  be  not,  then  it  is  a  lien  on  all 
his  real  estate  without  discrimination.  And,  citing  Cover  v.  Black,  1  Barr,  493,  it 
is  said  that  a  judgment  creditor  has  neither  jm.s  in  re,  nor  j««  ad  rem,  as  regards 
the  judgment  debtor's  property.  It  seems  to  me,  that  the  decision  there  goes 
very  much  upon  the  fact  or  the  assumption,  that  the  judgment  debtor  had  other 
property,  real  and  personal,  to  look  to  than  the  real  estate  damaged  ;  ami  that  it 
does  not  touch  the  case  of  a  judgment  ei-editov  whose  only  .or  principal  reliance 
for  payment,  was  upon  the  property  destroyed.  That  there  need  not  be  an  exist- 
ing jius  in  re,  or  jus  ad  renn,  is  declared  by  Story,  J.,  in  Hancox  v.  Flailing  Ins. 
Co.,  3  Sum.  132-140;  and  also,  that  the  right  to  pursue  the  debtor  pei-sonally, 
does  not  deprive  the  creditor  of  an  insurable  interest.  Id.  In  Pwtnain  v.  Mercan- 
tile Mar.  Ins.  Co.,  ;>  Mete.  386,  which  was  an  insurance  for  a  commission  mer- 
chant, upon  his  expected  commission  from  the  sale  of  a  cargo  consigned  to  him  to 
be  sold,  but  in  which  cargo  he  had  no  other  ownership  or  interest,  it  is  said,  that 
such  an  interest  in  property  connected  with  its  safety  and  its  situation,  as  will 
cause  the  insured  to  sustain  a  direct  loss  from  its  destruction,  is  an  insurable 
interest.  The  question  is  one  of  damages  rather  than  title  or  possession  ;  and  it 
will  be  enough  in  general  to  show  such  a  relation  between  the  insured  and  the 
property,  that  injui-y  to  it  will  in  natural  consequences  be  loss  to  him  ;  and  it  is 
not  necessary  to  show  that  the  insured  is  the  legal  or  equitable  owner.  Wilson 
V.  Jones,  L.  R.  (2  Exch.)  139 ;  Buck  v.  C/jes.  Ins.  Co.,  1  Pet.  151,  *163.  It  will  be 
perceived,  that  between  the  case  cited  from  62  Pennsylvania  State,  supra,  and  the 
case  in  hand,  thei'e  are  some  features  of  distinction  ;  here  the  debtor  was  dead ; 
there  was  no  longer  any  personal  liability,  nor  sufficient  personal  property  to  sat- 
isfy the  debt ;  nor  as  may  be  inferred  any  other  real  real  estate,  than  that  insured. 
A  fund  for  the  "payment  of  the  debt,  was  to  be  found  only  in  this  estate,  and  prin- 
cipally in  the  buildings  insured.  By  force  of  these  circumstances,  and  by  opera- 
tion of  the  statutes  above  referred  to,  this  real  estate  was  for  a  certain  length  of 
time,  bound  for  the  payment  of  this  debt.  As  it  was  bound,  as  it  alone  was 
bound,  as  there  was  nought  else,  nor  any  person,  liable  for  the  debt,  it  is  difficult 

^  Eastern  R.  B.  Co.  v.  Belief  Ins.  Co.,  105  Mass.  570. 


Insurable  Interest.  497 

A  commission  merchant  to  whom  the  cargo  of  a  vessel  is  consigned 
for  sale,  although  he  has  made  no  advances  thereon,  and  has  no  prop- 


to  see  why,  m  eflFect,  the  debt  was  not  as  if  a  specific  lien  upon  this  real  estate. 
A  lien,  in  its  most  extensive  sig^nification,  is  a  charge  upon  property,  for  the  pay- 
ment or  discharge  of  a  debt  or  duty.  A  specific  lien,  is  a  charge  upon  a  particu- 
lar piece  of  property,  by  which  it  is  held  for  the  payment  or  discharge  of  a  par- 
tieulai-  debt  or  duty,  in  priority  to  the  general  debts  or  duties  of  the  owner.  It  is 
not  the  name  of  the  right,  which  gives  or  refuses  an  insurable  interest ;  it  is  the 
character  of  the  right.  A  specific  lien  gives  an  insurable  interest,  because  a  loss 
of  the  particular  property  is  at  once  seen  to  affect  disastrously  the  specific  lienor. 
But  when  a  right  to  payment  of  a  debt  exists,  which  can  be  satisfied  only  from  a. 
pai-ticular  piece  of  property,  is  there  not  the  same  result  from  the  same  cause  ? 
If  I  have  a  debt  against  another,  and  he  have  but  one  piece  of  real  estate  from 
which  my  debt  may  be  made,  and  he  die  leaving  no  personal  estate,  though  in 
technicaJ  language  my  lien  may  not  be  specific  upon  that  real  estate,  it  is  true  in 
fact,  that  there  is  a  specific  piece  of  property  from  which  alone  I  may  hope  to 
satisfy  my  lien,  and  which  is  alone  legally  bound  to  satisfy  it,  and  I  am,  practi- 
cally, just  like  one  to  whom  that  piece  of  real  property  has  been  specifically 
pledged  for  a  specific  debt.  If  the  latter,  for  that  he  may  suffer  pecuniary  loss 
by  the  burning  of  that  real  property,  has  such  an  interest,  as  that  he  may  insure 
against  that  burning,  I  have  such  an  interest  also,  and  I  too  may  insure.  The 
probability,  nay  the  possibility,  of  the  payment  of  the  plaintiff's  debt,  out  of  the 
property  of  the  deceased  debtor,  rested  entirely  upon  the  contingency  of  this  real 
estate  remaining  without  serious  impairment  in  value. 

"The  reports  of  this  State  are  meagre  upon  this  precise  question.  In  Mapes  v. 
Coffin,  5  Paige,  296,  the  complainant  had  levied  upon  chattels  in  the  hands  of  an 
executor  of  the  juilgment  debtor,  which  had  been  insured  by  the  testator  in  his 
lifetime,  and  which  were  destroyed  by  fire  after  the  testator's  death,  and  after 
the  levy.  The  chancellor,  in  a  contest  between  judgment  ci-editors,  gave  the 
avails  of  the  insurance  to  the  creditors  who  had  made  the  first  levy.  Perhaps 
the  levy  upon  the  property  made  a  specific  lien  upon  it,  and  so  the  case  does  not 
much  aid  us.  In  M-ickles  v.  Modi.  City  Bk.,  11  id.  118,  the  defendants  were  judg- 
ment creditors  of  a  manufacturing  corporation,  had  issued  sevei'al  executions, 
had  sold  and  bid  in  personal  propei-ty,  and  advertised  for  sale  the  real  estate. 
Pending  the  advertisement,  they  took  out  insurance  on  the  buildings  and  fixtures 
in  the  joint  name  of  themselves  and  the  corporation.  A  few  days  after,  the  real 
estate  was  sold  and  bid  in  by  the  defendants.  After  that  occurred  a  fire,  with 
damage  to  the  buildings  and  fixtures.  The  insurers  repaired  the  buildings,  and 
paid  for  the  damage  by  fii-e  to  the  fixtures.  The  real  estate  was  never  redeemed. 
There  seems  to  have  been  no  doubt  made  of  there  being  an  insurable  interest  in 
the  creditors.  By  advertising  the  premises  for  sale,  they  came  nearer  making 
their  judgment  a  specific  lien  thereupon,  though  it  was  still  a  general  lien  upon 
all  other  like  property.  In  Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y. 
d89-395,  396,  it  is  said  by  Allen,  J.  :  '  An  insurable  interest  may  exist,  without 
any  estate  or  interest  in  the  corpus  of  the  thing  insured  ;'  'it  was  enough  that' 
there  be  '  a  pecuniary  interest  in  the  preservation  and  protection  of  the  prop- 
ei-ty,  and'  that  one  'might  sustain  a  loss  by  its  destruction.'  I  know,  of  no 
decision  in  this  State  beaiing  more  directly  upon  this  precise  question  than  that 
in  Herkimer  v.  Rice,  27  N.  Y.  163.  The  propositions  advanced  there  are  sufficient, 
if  sustainable,  or  if  to  be  taken  as  authority,  to  uphold  an  insurable  interest  in 
the  plaintiff  in  the  case  in  hand.  Dbnio,  Ch.J.,  there  says  :  'It  is  certain  that 
the  creditors  had  no  estate  whatever  in  the  real  property.  In  a  technical  sense, 
they  had  no  lien.  But  they  had  important  rights  connected  with  it,  and  a  pecu- 
niary interest  in  its  preservation.  *  *  *  The  law  does  not  require  that  the 
assured  shall  have  an  estate  or  propei'ty  in  the  subject  of  the  insurance.  *  *  * 
No  property  in  the  thing  insured  is  required.  It  is  enough,  if  the  assured  is  so 
situated  as  to  be  liable  to  loss,  if  it  be  destroyed  by  the  peril  insured  against. 
Creditors  having  no  other  means  of  enforcing  their  debts,  but  having  a  direct 
and  certain  right  to  subject  the  real  estate  to  a  sale  for  their  benefit,  have  an 
interest  as  positive  and  absolute  as  one  having  a  specific  lien,  or  even  as  the 
owner  himself.     *    *    *    The  creditors,  whether  by  simple  contract  or  specialty, 
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erty  therein,  and  no  claim  that  could  be  enforced  against  the  owner  of 
the  property,  nevertheless  has  an  insurable  interest  therein  to  the 

under  our  laws,  are  parties  interested  in  the  real  estate,  when  there  is  a  defi- 
ciency in  the  personal,  for  they  have  power  to  subject  it  to  the  payment  of  their 
debts.'  It  is  urged  that  these  remarks  are  obiter  dicta,  and  that  the  real  ques- 
tion to  be  decided,  and  which  was  decided  in  the  case,  was  whether  an  adminis- 
trator of  ah  insolvent  estate  had  such  an  interest  in  the  real  estate  of  his  intes- 
tate, as  was  insurable.  Dicta  are  opinions  of  a  judge  which  do  not  embody  the 
resolution  or  determination  of  the  coui-t,  and  made  without  ai-gument,  or  full 
consideration  of  the  point,. are  not  the  professed  deliberate  detei-minations  of  the 
judge  himself  (4  Burr.  2064-2068) ;  obiter  dicta  ai'e  such  opinions  uttered  by  the 
way,  not  upon  the  point  or  question  pending  {Rouse  v.  Moore,  18  J.  R.  407-419), 
as  if  turning  aside  for  the  time  from  the  main  topic  of  the  case  to  collateral  sub- 
jects. I  think  that  no  one  who  reads  the  opinion  in  Herkitner  v.  Rive  can  doubt 
that  all  which  was  said  on  the  subject  of  a  creditor  of  an  insolvent  estate  having 
an  insurable  interest  in  the  real  property  thereof,  was  the  pi'ofessed  and  delibe- 
rate detennination  of  the  learned  Chief  Justice,  not  hastily  formed  nor  carelessly 
expressed ;  not  by  the  way  nor  on  a  collateral  question  to  that  awaiting  decision, 
but  deemed  essential  to  lead  up  to  the  solemn  judgment  rendered.  The  direct 
question  was,  indeed,  whethei-  an  administrator  of  an  insoh-ent  estate  might 
insure  its  real  property.  But  the  reasoning  of  the  opinion  shows  that  this  was 
deemed  to  depend  upon  whether  the  creditors  of  that  estate  had  such  an  intei'est. 
After  stating  the  question,  he  says  :  '  It  will  be  convenient  to  consider,  in  the  first 
place,  whether  tJie  CTeditors  themselves  liave  such  an  interest;  and  then,  whether 
the  administrator  can,  he  said  to  represent  that  interest,  so  as  to  enable  him  to  make 
the  contract  for  the  benefit  of  the  credtt07-s.'  Again,  *  *  *  '  the  creditors  of 
an  insolvent  estate  are  generally  numei'ous,  and  having  no  opportunity  for  con- 
certed action,  except  through  the  executor  or  adnunistratora,  they  could  scarcely 
ever  avail  themselves  of  the  advantage  of  insurance,  unless  by  the  agency  of  the 
representatives.  If  the  administrators  cannot  insui-e,  the  parties  interested,  the 
ereditws,  will  be  excluded  ft'om  a  remedy  which  all  other  persons  having  a  simi- 
lar interest  possess.'  He  then  proceeds  to  show  that  an  agent  or  trustee  may 
insure  the  interest  of  a  party  beneficially  interested,  and  that  the  administrator, 
though  not  the  trustee  of  the  land,  is  a  trustee  of  a  power  over  it,  such  as  is 
recognized  by  law,  and  says  :  '  In  this  case  it  was  sufficiently  appai-ent,  from  the 
language  of  the  receipt  for  the  premium,  that  it  was  the  interest  of  the  creditoi-s 
which  was  designed  to  be  covered  by  the  contract;  the  beneficiaries  of  the 
administrator  were  the  parties  intended  to  be  protected  ;  the  insurers,  therefore, 
must  have  seen  and  known  that  it  was  the  interest  of  the  creditors  *  *  * 
which  it  was  the  object  of  the  policy  to  protect,  *  *  *  and  which  was  the 
subject  of  the  contract.'  There  is  more  to  the  same  effect;  and  the  opinion  is 
based  upon  the  ground  that  the  administi-ator  is  the  representative  of  the  cred- 
itors. Indeed,  but  for  there  being  ereditoi's,  the  administrator  would  have  no 
concera  in  the  land,  and  the  conceni  he  has  with  it  is,  that  thSy  through  him  may 
dispose  of  it  for  the  payment  of  their  debts.  HeiMmer  v.  Rice  wsis  a  case  in 
which  there  was  full  argument  and  consideration.  I  consider  it  gives  reasons, 
as  well  as  authority,  for  the  determination  of  the  question  now  in  consideration. 
It  has  often  been  cited  as  an  authority,  and  at  times  as  authority  for  the  power 
of  an  executor  or  administi'ator  to  in»ui-e,  as  having,  or  as  representing,  an 
msurable  interest,  holding  it  for  the  beneficiaries  under  the  wiU,  or  in  the 
mtestate's  estate.  Savage  v.  Howard  Ins.  Co.,  52  N.  Y.  502.  In  Clinton  v. 
Hope  Ins.  Co..  45  N.  Y.  454,  it  is  cited  by  Andrews,  J.,  as  holding  that  when 
the  pei-sonal  estate  of  an  mtestate  is  sufficient  to  pay  the  debts,  the  administrator 
has  an  insurable  interest  in  buildings,  on  the  ground  that  he  is  the  trustee  of  a 
power  to  sell  the  land  for  the  benefit  of  creditors,  and  that  as  tlie  interest  of  the 
creditors  is  the  subject  of  the  insurance,  the  administrator  may  insure  for  their 
benefit.  The  decision  is  there  put  aside  as  not  a  precedent  for  that  then  in  hand, 
masniuch  as  m  that  the  personal  property  was  sufficient  to  pay  the  debts,  and 
therefore  the  administrator  had  no  insurable  interest.  See  also.  Waring  v.  Lodger, 
ft  J'-^^^'  ^'^'^''^  ^^  '^  '^^^'^  ^  authority  for  the  proposition,  that  a  mortgagor 
alter  he  has  sold  the  mortgaged  premises  has  still  an  interest  in  it  which  is  insuv- 
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extent  of  his  expected  profits,'  and  generally,  it  may  be  said,  that 
the  real  test  of  insurable  interest  is,  wheth&r  an  injury  thereto,  or  its  destruc- 
tion by  the  peril  insured  against,  would  involve  the  assured  in  pecuniary 
loss.' 

Need  not  be  a  vested  interest. 

Sec.  268.  The  interest  need  not  be  vested ;  it  is  sufficient  if  it  exists  at 
the  time  of  the  insurance,  and  loss,  although  contingent,  and  liable  never  to 
attach,  or  be  perfected  by  occupancy  m- possession.  Mr.  Justice  Lawrence, 
in  a  leading  case,'  well  expressed  the  doctrine  as  follows :  "  Insurance," 
said  he,  "  is  a  contract  by  which  the  one  party,  in  consideration  of  a 
price  paid  to  him,  adequate  to  the  risk,  becomes  security  to  the  other, 
that  he  shall  not  suffer  loss,  damage  or  prejudice,  by  the  happening 
of  the  perils  specified,  to  certain  things  which  may  be  exposed  to  them. 
If  this  be  the  general  nature  of  the  contract  of  insurance,  it  follows 
that  it  is  applicable  to  protect  men  against  uncertain  events  which 
may,  in  any  wise,  be  of  disadvantage  to  them;  not  only  those  persons 
to  whom  positive  loss  may  arise,  by  such  events  occasioning  the  deprivation 
of  that  which  they  may  possess,  but  those  also,  who,  in  consequence  of  such 
events,  may  have  intercepted  fi-om  them  the  advantage  or  profit  which,  but 
for  such  events,  they  would  acquire,  accwding  to  the  ordinary  and  probable 
course  of  things." ' 

When  person  has  only  quasi  interest. 

Sec.  269.  An  insurable  interest  in  property  cannot  be  acquired  from 
one  who,  although  having  a  quasi  interest  in  the  property,  has  no 
right  to/remove  or  sell  it.  Thus,  where  the  lessees  of  a  farm  who  were 
bound  by  the  lease  to  feed  out  the  hay  grown  upon  the  farm,  to  the 
stock  thereon,  and  who  covenanted  that  they  would  not  sell,  dispose  of 
or  carry  away,  or  suffer  to  be  carried  away  from  the  farm  any  of  the 

able,  inasmuch  as  it  stands  between  him  and  personal  liability  foi'  the  mortgage 
debt.  The  distinction  is  not  pei-ceptible,  so  far  as  this  question  is  concerned, 
between  a  power  to  obtain  indemnity  against  loss  from  being  obliged  to  pay  a 
debt  owing  to  another,  and  against  loss  from  failure  to  obtain  payment  of  a  debt 
owing  to  one's  self.  I  conclude  that  a  creditoi'  of  the  estate  of  one  deceased, 
whose  personal  pi-operty  left  is  insufficient  for  the  payment  of  his  debts,  has  an 
insurable  interest  in  the  sole  real  estate  of  the  deceased  debtor,  when  it  is  plain 
that  if  it  is  damaged  by  fire  a  pecuniaiy  loss  must  ensue  to  the  creditor  thereby." 
In  Bockford  v.  Iji.i.  Co.,  65  111.  415,  the  husband  made  a  verbal  gift  of  a  lot  to  his 
wife,  and  abandoned  her.  It  was  held  that  she  had  an  insurable  interest  therein, 
and  might  properly  describe  it  as  her  property. 

^Putnam  v.  Mercantile,  etc.,  Iris.  Co.,  5  Met.  (Mass.)  316. 

'  Russell  v.  Union  Ins.  Co.,  ante. 

'iMcena  v.  Crawford,  2  Atk.  292. 

*  Barclay  v.  Cousins,  2  East,  543 ;  Cfrant  v.  Parkinson,  Marshall  on  Ins.  Ill ; 
EmdHckson  v.  Walker,  2  Bast,  549,  n;  New  Tork  Ins.  Co.  v.  Bobinson,  1  John. 
(N.  Y.)  616 ;   Wells  v.  Phila.  Ins.  Co.,  9  S.  &  R.  (Penn.)  103. 
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hay,  without  the  consent  of  the  lessors,  gave  a  bill  of  sale  of  the  hay- 
to  a  third  person,  who  took  possession  of  the  farm  and  the  hay,  under 
the  lease,  intending  to  carry  on  the  farm  and  feed  out  the  hay  thereon 
according  to  the  terms  of  the  lease ;  it  was  held  that  such  third  per- 
son had  no  insurable  interest  in  the  hay.  The  title  thereto  was  in  the 
lessors,  subject  only  to  the  use  of  the  lessees  in  carrying  on  the  farm, 
and  no  property  interest  existed  in  them  which  they  could  dispose  of 
by  sale  or  otherwise,  than  in  strict  conformity  with  the  provisions  of 
the  lease.' 

Issue  of  policy  prima  facie  evidence  of  insurable  interest. 

Sec.  270.  While,  if  denied,  the  plaintiff  must  establish  an  insurable 
interest  in  the  property,  yet,  the  fact  that  the  policy  describes  the 
property  as  that  of  the  insured,  is  pi-ima  facie  sufficient,  and  casts  the 
burden  upon  the  company  of  showing  that  in  fact  he  had  no  interest." 

Indeed,  in  an  action  upon  a  policy,  it  is  not  essential  that  the  plain- 
tiff should  set  forth  his  interest  in  the  property.'  The  policy  itself  is 
prima  facie  sufficient  proof  of  interest,  and  if  the  insurer  seeks  to 
avoid  it  upon  the  ground  that  there  is  in  fact  none,  he  must  establish 
his  defense  by  proper  proof."  The  policy  may  be  avoided  by  proving 
that  he  had  no  such  interest  in  the  property  as  entitled  him  to  insur- 
ance, but  the  legal  presumption  is  that  he  had,  the  law  presuming  in 
favor  of  honesty,  rather  than  fraud  or  dishonesty,  and  the  insurer  takes 
the  burden  of  showing  such  fraud  as  renders  the  policy  void,'  and 
this  applies  with  equal  force  to  every  species  of  fraud,  misrepresenta- 
tion, etc.,  which  is  set  up  to  defeat  the  policy.  Not  only  may  the 
insurer  avail  himself  of  a  want  of  insurable  interest  at  the  time  when 
the  policy  was  issued,  but  also,  even  though  such  an  interest  then 
existed,  it  is  a  good  defense  that  it  did  not  exist  at  the  time  of  the  loss. 
When  the  interest  of  the  insured  in  the  property  ceases,  the  policy 
ceases  to  be  operative.' 

Trespasser, 

Sec.  271.  A  trespasser,  or  one  who  has  erected  a  building  upon  the 
premises  of  another  without  any  license  or  authority  from  the  owner, 

^Healdy.  Chiilder's  Ins.  Co.,  Ill  Mass.  38. 

"NielwU  et  al.,  v.  Fayette  Ins.  Co.,  1  Allen  (Mass.)  63;  Fhwler  v.  N.  Y.  Ins. 
Co.,  23  Barb.  (N.  Y.)  150  ;  FraiMin  v.  National  Ins.  Co.,  43  Mo.  491. 
'Nantes  v.  Thomp.ion,  2  East,  386  ;  Goring  v.  Sweeting,  1  Saund.  200. 
*  Thellnson  v.  Fletcher,  Doug.  301 ;  Nantes  v.  Thompson,  ante. 
''Fowler  v.  Insurance  Co.,  ante. 

'  Qraliam  v.  FlremaTils  Ins.  Co.,  2  Dis.  (Ohio)  255 ;  Hidden  v.  Slater,  etc.,  Ins. 
Co.,  2  Cliff.  (D.  S.)  266. 
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whether  the  owner  be  an  individual  or  the  State,  has  no  property 
interest  therein,  although  he  is  in  undisturbed  possession  of  the  prem- 
ises, and  consequently  cannot  effect  a  valid  insurance  thereon.' 

stockholder  cannot  insure  corporate  property  m  his  own  name. 

Sec.  272.  A  stockholder  in  a  corporation,  however  large  may  be  his 
interest  in  the  stock  of  the  corporation,  has  no  such  insurable  interest 
in  either  its  real  or  personal  property  as  will  uphold  a  policy  as  owner 
of  the  property; "  but  it  has  been  held,  and,  we  believe,  with  much 
consistency,  that  a  stockholdm-  in  a  corporation  has  such  a  qualified  inter- 
est in  the  property  of  the  corpoi-ation,  that  he  may,  as  such,  insure  the  cm-- 
porate  property  for  his  benefit,  to  the  extent  of  his  interest  as  such  stock- 
holder.' In  the  case  last  cited,  the  question  was  directly  raised  and 
decided.  The  policy  covered  the  private  stock  of  Goodale  &  Has- 
ford,  to  the  extent  of  52,500,  iu  a  one-story  saw  mill  belonging  to  the 
Dubuque  Lumber  Company,  loss,  if  any,  payable  to  the  plaintiffs. 
It  appeared  that  by  "  private  stock  "  was  meant  the  share  or  interest 
of  the  assured  (Goodale  &  Hasford)  in  the  capital  stock  of  the  com- 
pany ;  that  the  insurance  was  affected  with  the  full  knowledge  of  the 
company,  and  that  their  interest  in  the  stock  of  said  company  exceeded 
the  sum  insured.  The  court  held  that  this  was  an  insurable  interest, 
and  that  the  policy  was  valid.* 

^Sweeney  v.  Prariklin- F.  Ins.  Co.,  20  Penn.  St.  337. 

'Phillips  V.  Knox  Co.,  etc.,  Ins.  Co.,  20  Ohio,  174. 

'  Warren  v.  Davenport  F.  Injs.  Co.,  31  Iowa,  464. 

'Miller,  J.,  in  discussing  the  question  said:  "Policies  of  insurance  founded 
upon  mere  hope  and  expectation,  and  without  some  interest,  are  said  to  be  objec- 
tionable as  a  species  of  gaming,  and  so  have  been  called  wag-er  policies.  These 
polices  were  expressly  prohibited  in  England  by  statute  of  George  II,  ch.  37,  and 
they  have  been  adjudged  illegal  and  void  in  this  countiy  upon  the  principles  of 
that  statute.  Angell  on  Fire  and  Life  Ins.,  §§  18,  55.  It  is  not  that  wager  poli- 
cies are  without  consideration  or  unequal  between  the  pai'ties  that  they  are  held 
void,  but  because  they  are  contrary  to  public  policy.  Policies  of  fire  insurance, 
without  interest,  are  peculiarly  and  extremely  hazardous  by  reason  of  the  temp- 
tation they  hold  out  to  the  commission  of  ai'son  by  the  party  assured,  which  is 
necessarily  attended  with  peril  of  the  most  deplorable  kind  to  a  whole  neighbor- 
hood. In  King  v.  State  Mut.  F.  Ins.  Co.,  7  Cush.  (Mass.)  10,  Mr.  Chief  Justice 
Shaw  says  :  '  If  an  insurance  were  made  on  a  subject  in  which  the  assured  has  no 
pecuniary  interest — although  in  other  respects  he  may  be  deeply  concerned  in  it, 
and  on  that  ground  be  willing  to  pay  a  fair  premium — made  with  full  knowledge 
of  all  the  circumstances,  by  both  parties,  without  coercion  or  fraud,  we  cannot 
perceive  why  it  would  not  be  valid  as  between  the  parties.  But  upon  the  strong 
objections,  on  grounds  of  public  policy,  to  all  gaming  contracts,  and  especially  to 
contracts  which  would  create  a  temptation  to  destroy  life  or  property,  such  poli- 
cies without  interest  are  justly  held  void.'  Upon  the  ground  of  public  policy, 
therefore,  if  the  assured  have  no  interest  in  the  thing  insured,  the  policy  must  be 
held  void.  This  is  well  settled.  On  the  other  hand,  it  is  equally  well  settled  that 
not  only  the  absolute  owner,  but  any  one  having  a  qualified  interest  in  the  prop- 
erty insured,  or  even  any  reasonable  expectation  of  profit  or  advantage  to  be 
derived  fi-om  it,  may  be  the  subject  of  insurance,  and  especially  if  it  be  founded 
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Interest  undor  void  or  voidable  contract. 

Sec.  273.  A.  person  whose  only  interest  in  the  property  insured  is 
derived  from  a  contract  within  the  statute  of  frauds,  and  who  is  not 


in  some  legal  or  equitable  title.  Id.,  §  56.  And  the  g-eneral  doctrine  that  any 
interest  in  the  subject-matter  insured  is  sufRcient  to  sustain  an  insurance  upon 
real  property  is  one  which  has  been  fully  sustained.  Id.,  §  57,  and  notes.  Sev- 
eral persons  owning  diffei  ent  interests  in  the  same  propei-ty  may  insure  their 
several  interests.  And  it  is  not  material  whether  the  interest  assured  be  legal  or 
equitable.  Any  interest  which  would  be  recognized  by  a  court  of  law  or  equity 
is  an  insurable  interest.  The  interest  of  a  cestui  que  trust,  mortgagor,  mortga- 
gee, of  a  lender  or  borrower  on  bottomry,  so  far  as  regards  the  surplus  value,  or 
of  a  captor,  or  of  one  entitled  to  freight  or  commission,  is  insurable.  So  where 
a  lessor  on  ground  rent  has  entered  for  the  arreai-s,  under  a  covenant  that  he  may 
hold  until  the  arrears  are  paid,  etc.,  has  an  insurable  interest.  So  also,  in  case 
of  one  in  possession  of  land  by  disseisin.  Angell  on  Fire  and  Life  Ins.,  §§  57,  58, 
59  ;  2  Parsons  on  Cont.,  §  2  of  ch.  14,  commencing  on  p.  438,  and  cases  cited ;  2 
Greenlf.  on  Ev.,  §  379.  The  term  interest,  as  used  in  application  to  the  right  to 
insure,  does  not  necessarily  imply  property,  Hancox  v.  Fishing  Ins.  Co.,  3  Sum- 
ner's C.  C.  132 ;  Angell  on  Life  and  Fire  Ins.,  §  56  ;  and  as  the  contract  of  insur- 
ance is  one  of  indemnity,  against  losses  and  disadvantages,  an  insurable  interest 
may  be  proved  in  the  assured,  without  the  evidence  of  any  legal  or  equitable  title 
in  the  property.  Putnam  v.  Mercantile  Ins.  Co.,  5  Mete.  386 ;  Lazarus  v.  TJie 
Commonwealth  Iris.  Co.,  19  Pick.  81,  98.  An  'insurable  interest'  is  sui  generis, 
and  peculiar  in  its  texture  and  operation.  It  sometimes  exists  where  there  is  not 
any  present  property,  or  jus  in  re  or  jus  ad  rem.  Yet  such  a  connection  must  be 
established  between  the  subject-matter  insured,  and  the  party  in  whose  behalf 
the  insurance  has  been  efi'ected,  as  may  be  sulRcient  for  the  purpose  of  deducing 
the  existence  of  a  loss  to  him  from  the  occuirence  of  the  injury  to  it.  Buck  v. 
Chespeake  Ins.  Co.,  1  Pet.  163.  In  the  case  under  consideration,  the  assured  were 
stockholders  in  the  Dubuque  Lumber  Co.,  a  corportion  for  pecuniary  profit.  The 
property  destroyed  belonged  to  the  corporation.  The  insurance  was  upon  the 
interest  which  the  assured  had  in  that  property  by  virtue  of  the  capital  stock 
therein  owned  by  them.  The  object  of  the  insurance  was  to  indemnify  the  assured 
against  loss  to  them  in  the  event  of  a  destruction  of  the  property  by  tire.  Could 
or  would  they  sustain  loss  in  such  event?  How  would  their  interest  be  efiFected  ? 
It  seems  to  us  to  be  beyond  controvei-sy,  that,  in  case  of  the  destruction  of  the 
coi-porate  property  by  lire,  the  stockholders  sustain  loss  to  a  greater  or  less  extent, 
dependent  on  the  particular  circumstances.  Suppose  the  case  of  a  grain  elevator 
upon  some  of  our  numerous  railroad  lines,  built,  owned  and  managed  by  a  joint- 
stock  corporation ;  that  this  is  the  only  property  of  the  coi-poration  ;  that  the 
entire  capital  stock  is  represented  in  and  by  this  property  ;  that,  in  consequence 
of  the  profitable  nature  of  the  business,  large  dividends  are  realized  by  the  stock- 
holders, and  the  stock  is  above  par  in  the  market.  The  destruction  of  this  prop- 
erty by  fire  would  at  once  result  in  the  loss  of  dividends  to  the  stockholders  and 
a  destruction  of  the  value  of  the  stock,  or  at  least  to  its  reduction  to  a  nominal 
value.  The  entire  property,  representing  the  whole  capital  of  the  corporation, 
being  destroyed,  \\  is  difficult  to  perceive  what  would  give  any  value  to  the  stock. 
It  is  true  that,  primarily,  the  loss  is  that  of  the  corporation,  and  hence  it  may 
insure,  but  the  corporation  may  refuse  to  insure,  and  then  the  real  and  actual 
loss  falls  on  the  stockholder's.  The  appellee  argues  that  shares  of  stock  in  a  cor- 
poration are  choses  in  action,  and  are  not  considered  to  be  an  interest  in  the  real 
property  of  the  company,  and  cites  numerous  authorities  to  sustain  this  position. 
This  may  be  admitted  without  denying  the  shareholders'  '  insurable  interest '  in 
the  property  of  the  corporation.  A  mortgage,  also,  is  but  a  chose  in  action.  The 
mortgagee  acquires  no  light  to  the  mortgaged  property  which  can  be  attached, 
levied  on  under  a  general  execution,  or  that  can  be  inheiited.  It  is  a  mere  secu- 
rity for  a  debt.  Eaton  v.  Whiting,  3  Pick.  484  ;  Smith  v.  People's  Bank,  11  Shep. 
(Me.)  185;  Abbott  v.  Mut.  Fire  Ins.  Co.,  17  id.  414;  Middleton  Savings  Bank  v. 
Buhuiue,  15  Iowa,  394  ;  Newman  v.  Be  Lorimer,  19  id.  244  ;  Baldwin  v.  Thmnp- 
lion,  15  id.  504  ;  Burton  v.  Hintrager,  18  id.  348 ;  Hilliard  on  Mort.  215.  And  yet 
the  cases  are  uniform  to  the  effect  that  a  mortgagee  of  real  property  has  an  insnr- 
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in  possession  of  the  same,  has  no  insurable  interest  therein.  In  order 
to  acquire  such  an  interest  under  a  contract  it  must  be  enforceable 
either  at  law  or  in  equity.' 

Defective  title  does  not  defeat. 

Sec.  274.  The  fact,  however,  that  the  title  of  the  insured  to  the  prop- 
erty is  defective,  or  invalid  even,  will  not  deprive  him  of  his  insurable 
interest  therein,  if  he  is  in  the  possessiofi  and  use  thereof  under  a  bona  fide 


able  interest  therein  which  he  may  insure  on  his  own  account,  but  that  when  he 
does  so  it  is  but  an  insurance  of  his  debt.  Baton  v.  Whiting,  supra.  And  in 
case  of  damage  by  fire  to  the  premises  befo]-e  payment  of  the  mortg^age,  his  loss, 
if  any,  is  that  his  security  has  been  impaired  or  lost.  His  interest  is  but  a  chose 
in  action  in  the  nature  of  a  security,  which  he  may  insure,  so  that  in  case  of 
destruction  of  or  damage  to  the  property  upon  which  his  security  i-ests,  he  will 
be  indemnified  for  the  loss  he  ;n-tually  sustains.  So  also,  it  seems  to  us  that  the 
owner  of  stock  in  a  corporation  for  pecuniary  profit  has  a  like  interest  in  the  cor- 
porate property.  A  mortgagee  of  i-eal  property  has  an  insurable  interest  in  the 
mortgaged  premises,  based  upon  the  interest  he  has  in  the  preservation  of  the 
.same  a-s  secuiity  for  a  delit.  He  has  a  legal  right  to  contract  for  indemnity 
against  injui-y  to  the  value  of  his  secuiity.  Upon  precisely  the  same  principal  a 
stockholder  ma}'  conti'act  for  indemnity  against  injury  to  the  value  of  his  stock, 
for  he  also  has  an  interest  in  the  pi'eservation  of  the  corporate  property  from 
destruction  by  fii'e  ;  and  in  its  destruction  he  sustains  loss  in  so  far  as  the  value 
of  his  stock  is  depreciated  in  consequence  thereof,  oi-  his  dividends  cut  oflf.  The 
argument  that,  if  this  is  allowed,  owners  of  stock  Morth  not  more  than  ten  per 
cent  upon  its  nominal  value  may  be  insured  at  its  pai'  value,  and  in  case  of  loss 
by  fire  such  par  value  of  the  stock  recovered  from  the  insurer,  seems  to  us  to  be 
unsound.  "Without  entering  into  a  discussion  in  detail  of  what  would  be  the 
exact  measure  of  recovery  in  such  case,  we  simply  answer  that  no  more  than  the 
actual  loss  siistained  is  in  any  case  recoverable.  This  rule  is  well  established, 
and  rests  upon  just  principles.  See  Angell  on  Fire  and  Life  Ins.,  ch.  11,  and  cases 
cited  in  notes.  The  question  under  considei'ation  has  not  i-eceived  direct  judicial 
determination  in  any  of  the  States,  so  far  as  we  have  been  able  to  discover.  The 
case  of  Phillips  v.  Knox  Co.  Ins.  Co.,  20  Ohio,  174,  is  cited  and  claimed  as  an 
authority  against  the  right  of  a  stockholder  to  insure.  The  decision  in  that  case, 
as  a  careful  examination  of  the  same  fully  shows,  was  made  entirely  upon  a  con- 
struction of  the  charter  of  the  insurance  company,  which  gave  a  lien  on  the 
insured  property,  including  the  land  on  which  the  buildings  stand.  By  the  char- 
ter a  sale  of  the  insured  property  rendered  the  policy  void,  and  the  ninth  section 
*  declared,  that  if  the  insured  have  a  less  estate  than  an  unincumbered  title  in  fee 
simple  to  the  buildings  insured  and  the  lands  covered  by  the  same,  the  policy 
shall  be  void,  unless  the  true  title  of  the  insured  and  the  incumbrances  be  ex- 
pressed in  the  policy  and  the  application  therefor.  The  plaintitf  insured  as  ovmer 
of  the  property,  which  in  fact  belonged  to  a  coi-poration  of  which  he  was  a  stock- 
holder, and  the  court  held  that,  '  where  a  building  and  the  land  on  which  it  stands 
is  the  property  of  an  incoiporated  company,  the  stockholders  could  not,  under 
the  provisions  of  the  defendant's  charter,  insure  such  property  as  their  individual 
property  in  the  defendant's  company.'  Under  the  charter  of  that  company,  a 
mortgagee,  even  insuring  the  property  as  his  own,  would  likewise  be  defeated  in 
a  recovei-y.  So  the  owner  in  fee  simple  could  not  recover  if  the  property  was 
incumbered  and  the  incumbrance  not  set  forth  in  the  policy.  And  of  course  the 
same  result  must  follow  where  a  stockholder  insures  corporate  property  as  his 
own  individual  property.  The  decision  in  that  case  goes  no  further  than  this, 
and  is  no  authority  in  support  of  the  proposition,  that  a  stockholder  has  no  insur- 
able interest  in  the  property  of  the  company,  and  hence,  has  no  bearing  upon  the 
question  before  us." 

^StockdaU  v.  Dunlap,  6  M.  &  W.  224 ;  RedfleU  v.  Holland  Purchase  Ins.  Co., 
56  N.  y.  356,  357. 
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claim  of  title,  legal  or  equitable.'  But  if  the  insured  is  vat  in  posses- 
sion of  the  property,  and  is  not  so  situated  in  reference  thereto  that 
its  destruction  would  entail  pecuniary  loss  upon  him,  he  has  no  insura- 
ble interest.  Thus,  a  common  carrier  has  no  insurable  interest  in 
goods  to  be  transported  by  him,  until  the  same  are  placed  in  his  cus- 
tody and  control,  and  prior  to  that  time,  a  policy  cannot  attach  thereto 
in  name  of  the  carrier." 

Person  liable  as  indorser  of  mortgage  note. 

Sec.  275.  A  mortgagee  who  has  sold  the  mortgage  and  duly  assigned 
it,  still  retains  an  insurable  interest  in  the  property,  if  he  is  liable  as 
indorser  of  the  mortgage  note.'  If  a  person  has  any  pecuniary  interest 
in  the  preservation  of  the  property,  legal  or  equitable,  direct  or  con- 
tingent, connected  with  the  property,  he  has  an  insurable  interest  as  a 

'In  The  Fanners',  etc.,  Trust  Co.  v.  The  Harmony,  etc.,  Ins.  Co.,  51  Barb.  (N. 
Y.)  284,  the  plaintiffs  (a  New  York  corporation),  were  trustees  of  a  railroad  in 
Wisconsin,  which  was  covered  by  insurance  in  the  defendant  company.  It  was 
urged  in  defense  to  an  action  upon  the  policy  for  the  loss  of  property  in  ■Wiscon- 
sin, that  the  plaintiff  could  not  hold  real  estate  in  the  latter  State,  but  the  court 
held  that  so  long-  as  they  were  allowed  to  remain  in  possession  and  use  the  railroad 
property  conveyed  to  them  in  trust,  they  had  such  an  interest  as  would  bring  all 
their  property  connected  therewith  under  the  terms  of  the  policy.  In  Medfleldv. 
Holland  Purchase  Ins.  Co.,  56  N.  Y.  354,  it  appeared  that  prior  to  the  insurance 
by  plaintiff,  he  conveyed  the  premises  insured  to  his  wife  upon  the  consideration, 
and  under  a  parol  agreement,  that  iipon  acquiring  the  legal  title  she  should  grant 
and  convey  back,  by  a  proper  instrument,  to  the  husband  a  life  estate  in  the  land. 
The  husband  I'emained  in  possession,  and  received  the  proceeds  of  the  lands,  but 
no  conveyance  was  executed  to  him  by  the  wife.  Held,  that  the  husband  had  an 
insurable  interest  in  the  property.  The  policy  of  insurance  contained  a  condition 
which  provided  that  "  if  the  insured  premises  be  held  in  trust,  or  be  a  leasehold 
or  other  interest  not  absolute,  it  must  be  so  represented  to  the  company."  Plain- 
tiff's application  did  not  specify  or  refer  to  the  fact  that  he  had  a  leasehold  inter- 
est. In  the  action  upon  the  policy  no  reference  to  this  condition  was  made  in  the 
pleadings,  on  the  trial,  or  in  the  referee's  report.  Held,  that  the  point  could  not 
be  taken  by  defendant  upon  appeal  to  this  court. 

"In  Anderson  v.  Morice,  L.  R.  10  C.  P.  609,  the  plaintiff,  a  merchant  in  London:* 
contracted  with  B.  S.  &  Co.,  of  Calcutta,  for  the  purchase  of  rice,  as  follows: 
"  Bought  for  account  of  A.  of  B.  S.  &  Co.,  the  cargo  of  new  crop  Rangoon  rice, 
per  Stmbeam,  707  tons  register,  at  9s.  l^il.  per  cwt.  cost  and  freight.  Payment 
by  sellers'  draft  on  purchasers,  at  six  months'  sight,  with  documents  attached." 
The  /Sunbeam  was  chartered  by  the  sellers'  agent  to  proceed  to  Rangoon  to  ship 
the  cargo  of  rice.  The  plaintiff  effected  an  insurance  with  the  defendant  as  fol- 
lows :  "  At  and  from  Rangoon,  to  any  port  in  the  United  Kingdom  or  Continent, 
by  the  iSunbeam,  on  rice,  as  interest'  may  appear,"  etc.  While  loading  at  Ran- 
goon, and  the  greater  part  of  the  cargo  having  been  shipped,  but  a  substantial 
part  remaining  to  be  shipped,  the  iSunbeam  sank,  and  the  rice  already  shipped 
was  wholly  lost.  The  captain  afterward  signed  bills  of  lading  for  the  cargo 
shipped,  which  were  indorsed  to  the  plaintiff,  and  the  sellers  drew  bills  of  exchange 
for  the  price  of  such  cargo,  which  were  accepted  and  met  by  the  plaintiff.  Held 
(by  Bramwell,  B.,  Blackburn  and  Lush,  JJ.,"  and  Pollock  and  Amphlbtt,  B.B., 
QuAiN,  J.,  dissenting,  reversing  the  decision  of  the  court  below),  that  the  plaintiff 
had  no  insurable  interest  in  the  rice,  inasmuch  as  it  was  not  at  his  risk  under  the 
contract  of  sale  until  the  loading  was  complete. 

'  Williams  v.  Roger  WilUams'Ins.  Co.,  107  Mass.  377. 
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mortgagor  whose  equity  of  redemption  has  been  seized  and  sold  on 
execution,  so  long  as  the  right  of  redemption  remains  in  him.' 

Oonlingent  liability.    Possible  loss.    Voisinaga. 

Sec.  276.  The  test  is,  whether  the  insured  has  such  an  interest  in 
the  property  that  he  will  suffer  loss  by  its  destruction.''  Thus,  a  rail- 
road company  has  an  insurable  interest  in  the  property  of  persons 
along  the  line  of  its  road  for  the  destruction  of  which  by  fire  commu- 
nicated by  its  engines  it  is  liable,'  and  the  same  rule  is  applicable  to 
individuals.  In  France,  where  the  law  upon  this  subject  differs  but 
little  from  our  common  law,  the  risk  of  "  voisinage  "  is  very  generally 
insured  against,'  and  in  book  3d,  of  the  Code  Napoleon,  it  is  declared 
that  "  every  one  is  responsible  for  the  damage  of  which  he  is  the  cause, 
not  only  by  his  own  act,  but  also  by  his  negligence  or  by  his  impru- 
dence (§  1383),  a7id  a  person  is  responsible  not  only  for  the  injury  caused 
by  his  own  act,  but  also  fm  that  which  is  caused  by  the  acts  of  persons  for 
whom  Ae  is  bound  to  answer,  or  by  things  which  he  has  under  his  care " 
(§  1284),  and  a  lessee  "  is  answerable  in  case  of  fire,  unless  he  can 
prove  that  the  fire  happened  by  accident  or  superior  force,  or  by  faulty 
construction,  or  that  the  fire  was  communicated  from  a  neighboring 
house  (§  1733),  and  if  there  are  several  hirers,  all  are  jointly  and  sev- 
erally responsible  for  fire,  unless  they  can  prove  that  the  fire  began 
in  the  house  of  one  of  them,  in  which  case,  the  latter  alone  is  bound 
therein  (§  ^734)."  By  the  common  law,  every  master  of  a  house  or 
chamber  was  liable  for  a  fire  originating  therein  and  doing  damage  to 
the  property  of  others,  whether  such  fire  originated  through  his  negligence 
or  not.''  The  only  defense  against  an  action  for  such  an  injury  was, 
that  the  fire  was  kindled  by  a  stranger,  or  resulted  from  inevitable 
accident.'  And  this  continued  to  be  the  law  in  England  until  the 
statute,  6  Anne,  Cap.  31,  which  restricted  the  liability  to  cases  where  the 
fire  resulted  from,  the  negligence  of  the  master  of  a  house  or  chamber,  or 
of  his  servants.  This  statute  is  a  part  of  the  common  law  in  the  States 
of  this  country.     In  view  of  this  liability,  it  is  competent  for  any  per- 

'^  Strong  v.  Manufacturer^  Ins.  Co.,  10  Pick.  (Mass.)  40. 

'Springfield  Ins.  Co.  v.  Brown,  43  N.  Y.  389  ;  Putnam,  v.  Mercantile  Ins.  Co., 
5  Met.  (Mass.)  386 ;  Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  98  Mass.  420. 

'  Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  ante. 

*  Toullier  Droit  Civile  Francois  Xome,  xi,  221 ;  Code  Napoleon  Liv.  Ill,  §§  1384, 
1733,  1734. 

'  Tubervil  v.  Stamp,  1  Salk.  13. 

'  RoUes  Abr.  Action  on  the  Case  B. ;  Comyns  Dig.  Action  on  the  Case  for  Neg- 
ligence, A.  6. 
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son  or  corporation  about  to  enter  upon  any  undertaking,  whereby  the 
property  of  others  is  liable  to  be  destroyed  by  fire  from  the  prosecu- 
tion of  such  undertating,  under  such  circumstances  that  liability 
would  attach  for  the  loss,  to  secure  protection  by  insurance.  In  some 
of  the  States,  by  statute,  railroad  companies  are  liable  without  refer- 
ence to  the  question  of  negligence,  for  fires  set  by  its  engines,  but  in 
all  cases  to  which  the  statute  does  not  apply,  the  common  law  rule 
applies,  and  negligence  must  be  shown.  Whether  a  person  may 
insure  against  the  consequence  of  his  own,  or  his  servant's  negligence, 
is  perhaps  au  open  one.  It  might  be  regarded  as  impolitic  to  permit 
one  to  indemnify  himself  from  ihe  consequences  of  his  negligence  ;  but 
this  is  practiced  in  France,  and  no  ill  results  have  ensued,  and  prob- 
ably with  us,  if  a  ninsurance  company  saw  fit  to  carry  such  risks,  they 
would  be  upheld.  But  in  such  cases,  of  course,  the  injury  must  be 
shown  to  be  one  for  which  the  assured  was  liable  to  respond  in  dam- 
ages, and  for  which  he  has  been  compelled  to  do  so,  and  thus  he  would  be 
placed  in  the  novel  position  of  being  obliged  to  prove  his  own  negli- 
gence. However,  this  question  might  be  determined  where  the  liability 
is  predicated  upon  the  negfUgence  of  another,  there  is  no  question  but 
that  an  insurable  interest  exists,  where  liability  attaches  without  ref- 
erence to  the  question  of  negligence.' 

Interest  need  not  be  stated  except. 

Sec.  277.  The  insured  is  not  required  to  state  the  nature  ojhis  interest 
in  the  property  in  the  absence  of  any  specific  inquiries  in  reference 
thereto  or  express  stipulation  in  the  policy ;  and  in  such  case,  if  he  has 
an  insurable  interest  therein,  it  is  enough,'  and,  even  thotigh  the  policy 
requires  that  the  interest  of  the  assured  in  the  property  shall  be  truly 
stated,  the  requirement  does  not  call  for  a  distinction  between  a  legal 
and  equitable  title,  but  only  for  a  true  statement  of  the  nature  of  the 
insurable  interest.'     If  the  assured  has  an  insurable  interest  in  the 


^Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  105  Mass.  107 ;  Monadnock  R.  R.  Co.  v. 
Manufacturers'  Ins.  Co.,  113  Mass.  77. 

"  Williams  v.  Roger  Williams  Ins.  Co.,  107  Mass.  377 ;  Springfield  Ins.  Co  v. 
Brown,  43  N.  Y.  389;  Strong  v.  Manufacturers'  In^.  Co.,  10  Pick.  (Mass.)  40; 
King  V.  State  Ins.  Co.,  7  Gush.  (Mass.)  1.  Where  one  obtained  insurance  on  his 
store,  occupied  by  himself,  without  disclosing'  the  fact  that  it  stood  on  the  land  of 
another,  under  a  verbal  agreement  terminable  at  six  months'  notice,  no  inquiry 
being  made  by  the  insurers  as  to  his  title,  it  was  held  that  there  was  not  a  con- 
cealment of  a  material  fact,  and  that  the  policy,  therefore,  was  not  void.  Fletcher 
V.  Coimnonwealth  Ins.  Co.,  18  Pick.  (Mass.)  419  ;  Qilbert  v.  N.  American  Ins.  Co., 
23  Wend.  (N.  Y.)  43. 

'Swift  V.  Vermont  Ins.  Co.,  18  Vt.  305  ;  Hough  v.  City  Ins.  Co.,  29  Conn.  10; 
Qaylord  v.  Lairar  Ins.  Co.,  40  Mo.  13;  WMiairis\.  Roger  WillioAns  Ins.  Co.,amte. 
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goods,  it  is  immaterial  whether  he  has  a  distinct  or  a  divided  share. 
Unless  called  upon  to  state  his  interest,  he  is  not  required  to  do  so.'  Thus, 
it  has  been  held  that,  where  a  mortgagee  has  assigned  his  interest  in 
the  mortgage,  but  remains  liable  as  indorser  of  the  mortgage  note,  a 
description  of  his  interest  in  the  property  as  that  of  "mortgagee  "  was 
a  true  statement  of  his  interest.'  It  is  enough  if  the  description  of  his 
interest  comes  within  the  class  named.' 

Persons  having  cnstodr  of,  but  no  property  interest  in,  property. 

Sec.  278.  There  would  seem  to  be  no  question  but  that,  where  a 
person  has  the  custody,  care  or  possession  of  property  for  another, 
although  he  has  no  pecuniary  inteo-est  therein,  and  is  not  responsible  for  its 
safe  keeping,  he  may  insure  it  in  his  own  name  for  the  benefit  of  the  owners, 
and  the  insurance  will  inure  to  the  benefit  of  the  owner  of  the  property,  upon 
a  subsequent  adaption  of  the  insurance,  even  after  a  loss  under  the  policy." 
"  The  right,"  says  Folger,  J.,'  "  is  put  upon  the  fact  that,  having  the 
possession  of  the  property,  exclusive  as  to  all  but  the  owner,  to  whom 
they  are  responsible,  they  have  the  right  to  protect  it  from  loss,  so 
that  it  or  its  value  may  be  rendered  to  the  owner  when  he  calls  for  his 
own."  It  is  essential  that  it  should  appear  that  the  owner  was  the  person 
intended  to  be  benefited  by  the  insurance  when  the  contract  was  made,  but 
it  is  not  essential  that  such  intention  at  the  time  of  entering  into  the 
contract  should  fasten  upon-  the  very  person  who,  when  the  contract  matures, 
seeks  to  take  the  benefit  of  it,  but  it  is  enough  if  the  intention  was  to  effect 
it  for  any  person  who,  during  the  existence  of  the  policy,  and  the  cus- 
tody, care  or  possession  of  the  nominal  assured,  should  have  a  legal 
title  to  the  property."  Thus,  in  the  case  last  referred  to.  the  plaintiffs, 
commission  merchants  and  brokers,  took  out  policies  of  insurance  upon 
"  refined  carbon  oil  and  packages  containing  the  same,  their  own,  or 

'Lawrence  v.  Van  Home,  1  Cai.  (N.  Y.)  276.  In  Dahn  v.  Farmers'  Ins.  Co.,  5 
Lans.  (N.  Y.)  275,  assured  insured  as  owner.  He  only  had  an  equitable  title. 
Held  sufficient,  and  policy  valid. 

'  Williams  v.  Royer  Williams  Ins.  Co.,  107  Mass.  377. 

'Gbat,  J.,  in  Williants  v.  Hoger  Williams  Ins.  Co.,  ante. 

*Herkimer  v.  Rice,  27  N.  Y.  163  ;  De  Forrest  v.  Fulton  Ins.  Co.,  1  Hall  (N.  Y.) 
84  ;  Mittenherger  v.  JBeacom,  9  Penn.  St.  198 ;  Lee  v.  Adsit,  37  N.  Y.  86  ;  Stilwell 
v.  Staples,  19  id.  401. 

'Waring-v.  Indemnity  Ins.  Co.,  45  N.  Y.  606  ;  6  Am.  Rep.  146. 

'Waring  v.  Indemnity  Ins.  Co.,  ante.  Where  the  assured  has  the  pos.seasion  of 
the  property  insured,  the  real  oiOTier  mny  adopt  the  contract  {Dwrand  v.  Thowran, 
Porter  (Ala.)  238),  even  after  loss.  tVatkins  v.  Durand.  id.  251  ;  Waring  v. 
Indemnity  Ins.  Co.,  ante;  Routh  v.  Thompson,  13  East.  283;  Turner  v.  Bui-rows, 
8  Wend.  (N.  Y.)  144;  Mittenherger  v.  Beacom,  9  Penn.  St.  198.  lu  such  case,  the 
rule  "quod  omnis  ratihabitio  retrotrahitwr  et  mandaio  priori  acqui  paratur" 
applies.     Wolff  v.  Horncastle,  1  B.  &  P.  323  ;  /Stirling  v.  Vaughn,  11  East.  620. 
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held  in  trust  on  commission,  or  sold,  but  not  removed,  contained  in 
bonded  warehouse."  Subsequently,  a  part  of  the  property  was  sold 
and  paid  for,  but  not  removed,  and  a  total  loss  occurred,  and  the 
question  was,  whether  the  plaintiffs  were  entitled  to  recover  for  the 
value  of  the  property  sold  as  aforesaid.     The  court  held  that  they  were. 

Insured  need  not  be  named  in  the  policy. 

Sec.  279.  A  policy  may  be  issued  "  to  whom  it  may  concern,"  '  or  to 
John  Doe,  agent,''  and  the  name  of  the  real  party  insured  remain 
unknown  to  the  assured,  provided,  at  the  time  of  the  loss,  the  real  party 
in  interest  must  show  that  his  interests  were  intended  to  be  covered  by  the 
policy.^  Mr.  Duer,  in  his  excellent  treatise  on  insurance,  says  :  "  A 
positive  stipulation  of  the  underwriter  to  pay  the  loss  to  the  agent, 
would  never  be  rendered  by  the  inability  of  the  party  really  assured 
to  sustain  an  action  on  the  policy  in  his  own  name." '  And  this  view 
is  sustained  by  Adams,  J.,  in  the  case  of  Shaw  y.  .aitna  Ins.  Co.,  49 
Mo.  578;  8  Am.  Rep.  150.  "In  such  a  case,"  says  he,  "the  policy 
ought  to  enure  to  the  benefit  of  the  principal,  and  the  agent  or  con- 
signee be  treated  as  a  trustee  of  an  express  trust,  and  the  amount  of 
the  recovery  would  go  to  his  principal;"  and  he  adds,  "  but  whether  he 
is  a  trustee  of  an  express  trust  or  not,  he  is  nevertheless  a  trustee  for 
the  consignor ;  and  in  a  suit  upon  the  policy  in  the  name  of  the  consignee, 
this  may  be  shown  in  order  to  show  that  he  had  an  insurable  interest  as 
trustee  for  his  consignor."  In  that  case,  the  plaintiffs  shipped  a  lot  of 
ice  to  S.  &  K.,  to  be  sold  on  commission,  and  directed  them  to  insure 
it,  which  they  agreed  to  do.  They,  however,  took  out  a  policy  in  their 
own  names,  without  indicating  their  interest  therein.  The  plaintiffs 
brought  an  action  upon  the  policy  in  their  own  name,  and  it  was  held 
that  it  could  be  maintained.  The  doctrine  that  a  policy,  taken  out  by 
an  agent  in  his  own  name,  but  really  for  the  benefit  of  his  principal,  can- 
not be  enforced,  unless  at  the  time  the  agent  had  the  custody  of  the 
property,  does  not  apply  to  a  case  where  the  policy  is  taken  out  by  the 
direction  of  the  principal ;  in  such  a  case  it  is  presumed  to  be  taken  for 
the  benefit  of  the  principal,  and  may  be  enforced  by  him  in  his  own  name, 
or  in  the  name  of  the  agent.°    Indeed,  there  are  many  cases  in  which  it 

^Shaimrmt  Co.  v.  Hampden  Ins.  Co.,  12  Gray  (Mass.)  540  ;  Cobb  v.  iV.  -K.  Ins. 
Co.,  6  id.  192;  Sanders  v.  Hillsborough  Ins.  Co.,  44  N.  H.  238. 

'  Waring  v.  Indemnity  Ins.  Co.,  ante. 

'Stillwell  V.  Staples,  19  N.  Y.  403 ;  Watson  v.  F.  &  L.  Ins.  Co.,  5  El  &  Bl. 
870  ;  Lee  v.  Adsit,  37  N.  Y.  86  ;  Herkimer  v.  Mice,  27  id.  179. 

*  2  Duer's  Ins.  7,  sec.  6. 

'  Shaw  V.  Aitna  Ins.  Co.,  ante ;  2  Duer  on  Ins.  7. 
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is  held  that  a  policy  may  be  taken  in  the  name  of  a  person  hming  the 
custody  of  property  insured,  but  no  property  in  the  thing  covered  by  the 
policy  for  the  benefit  of  the  real  owner,  even  without  that  person's  previous 
sanction  or  authority,  and  that  it  will  ennre  to  the  -benefit  of  the 
real  owner,  upon  his  subsequent  adoption  thereof,  even  after  the  hap- 
pening of  a  loss.'     But  I  do  not  apprehend  that  a  stranger  to  the 

'  Siter  V.  Motts,  13  Penn.  St.  218  ;  De  Forrest  v.  Ftilton  Iris.  Co.,  1  Hall  (N.  Y.) 
84 ;  1  Bennett's  F.  I.  C.  223 ;  iShaw  v.  ^tna  Ins.  Co.,  49  Mo.  574 ;  Lee  v.  Adsit, 
37  N.  Y.  86 ;  Herkimer  v.  nice,  27  id.  180 ;  Stillwell  v.  Staples,  19  N.  Y.  403 ; 
Watson  V.  Monarch,  etc.,  Ins.  Co.,  5  El.  &  Bl.  870 ;  Waring  v.  Indemnity  F.  his. 
Co.,  45  N.  Y.  606.  In  Miltenberger  v.  Beacom,  9  Penn.  St.  198,  the  defendant  was 
the  lessor  of  ground  rent,  and  had  entered  for  arrears.  He  procured  an  insur- 
ance upon  the  buildings,  and  had  stated  an  account  with  the  sub-lessees,  in  which 
he  charged  him  with  tffe  insurance.  The  premises  having-  been  burnt,  and  he 
h.aving  received  the  insurance,  an  action  v/as  brought  by  the  sub-lessees  to  recover 
the  same  of  him  ;  and  the  court  held  that  they  were  entitled  to  recover.  "  It  is 
very  clear  one  may  insure  in  his  own  name  the  property  of  another  for  the  benefit 
of  the  owner,  without  his  previous  authoi-ity  or  sanction  ;  and  it  will  enure  to  the 
party  intended  to  be  protected,  upon  his  subsequent  adoption  of  it,  even  after  a 
loss  has  occurred.  This  doctrine  was  asserted  in  Durand  v.  Thouron,  1  Portei-'s 
Ala.  Rep.  288,  and  Watldns  v.  Dnrand,  ib.  251.  In  the  first  of  these  cases,  the 
policy  was  of  the  goods  in  the  defendant's  store,  without  discrimination  ;  but  it 
appeared  the  plaintiflF's  goods,  which  had  been  deposited  with  the  defendant  for 
sale,  were  included  in  the  list  of  goods  insured  ;  and  the  defendant,  after  the  loss, 
promised  to  account  with  the  plaintiff  for  their  proportion  of  the  subscription. 
On  the  trial,  the  defendant  requested  the  court  to  instruct  the  jury,  that  if  no 
instructions  to  insui-e  were  given  by  the  plaintiff,  when  the  goods  were  deposited 
or  before  the  tire,  the  goods  were  not  covered.  This  the  court  refused  to  do ; 
and  on  error  bi'ought,  this  i-efusal  was  sanctioned  by  the  supreme  court,  saying, 
the  case  was  properly  put  on  the  ground  that  the  defendant's  promise  to  account 
contained  an  admission  that  he  had  insured  for  and  on  account  of  the  plaintiifs. 
In  the  second  case,  the  assurance  effected  by  the  defendant  was  of  goods  belong- 
ing to  himself,  or  held  in  triost  or  on  commission.  In  both,  the  plaintiffs  were 
allowed  to  recover  in  an  action  for  money  had,  although  the  amount  of  the  insur- 
ance was  less  than  the  value  of  the  defendant's  proper  goods  destroyed.  In 
Hagedom  v.  Oliverson,  2  Maul.  &  Selw.  485,  a  ship  bound  to  foreign  ports  was 
insured  by  one  having  no  personal  interest  in  her,  in  his  own  name  and  for  every 
pei-son  to  whom  the  same  appertained.  This  was  done  without  the  previous 
authority  of  the  owner,  for  whose  benefit  the  insurance  was  in  fact  effected.  He 
gave  it  no  sanction  before  the  loss  of  the  ship,  but  afterwai'ds  adopted  the  policy  ; 
and  it  was  held  he  was  entitled  to  recover  directly  against  the  underwritei-s. 
This  case  is  commented  on  by  Hughes,  in  his  Treatise  on  Insurance,  p.  41.  He 
says  of  it,  that  the  insurance,  being  for  the  benefit  of  the  owner,  the  reasonable 
presumption  was,  that  he  would  adopt  the  act ;  and  although  he  was  under  no 
legal  obligation  to  repay  the  premium  to  the  party  negotiating  the  policy,  there 
was  such  a  moral  obligation  as  fumisheil  a  sufficient  consideration  to  support  his 
adoption  of  it,  after  the  happening  of  the  loss.  These  authorities  abundantly 
pi-ove  that  the  conti-act  of  assurance,  like  other  contracts,  may  be  effected  by  the 
agency  of  a  third  party,  without  the  authority  of  the  party  to  be  benefited,  if  he 
subsequently  recognize  it.  It  is  true,  that  to  enable  the  beneficiaiy  to  sue  upon 
it  directly,  he  must  be  expressly  named,  or  the  policy  must  be  so  framed  as  to 
cover,  generally  or  specially,  the  interest  of  all  concerned.  But  where  the  agent 
receives  the  fund,  this,  as  the  authorities  show,  is  not  necessary  to  the  support  of 
an  action  for  money  had  and  i-eceived.  In  such  cases,  it  is  sufficient  to  prove  the 
defendant  constituted  himself  the  representative  of  the  interest  insured,  as  agent 
of  the  owner,  and  that  the  latter  raUfied  the  act  before  or  after  the  loss  suffered. 
In  the  present  instance,  the  only  question  was,  did  Miltenberger  act  as  the  agent 
of  the  owner  of  the  property  in  procuring  the  insurance  1  This,  of  course,  was  a 
question  of  fact  for  the  jury,  and  was  so  submitted  by  the  court.     Was  there  any 
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property,  or  one  holding  no  relation  to  it,  eiiher  as  agent,  consignee,  car- 
rier, commission  merchant  bailee  or  some  relation  that  gains  him  a  quasi 
interest  therein,  could  effect  a  valid  insurance  thereon  for  any  purpose, 
although  Mr.  Angell  in  his  work  on  Fire  Insurance,  sec.  79,  seems  to 
incline  to  hold  that  he  could,  but  it  will  be  noticed  that  all  the  cases  cited 
by  him  to  sustain  his  position,  are  cases  in  which  the  person  taking  out 
the  policy,  in  fact  stood  iu  one  or  the  other  of  these  relations  to  it.  A 
■mere  stranger,  holding  no  relation  to  the  property  that  would  entail  loss 
upon  him  in  case  of  its  destruction,  and  standing  in  no  fiduciary  relation 
thereto,  cannot,  whatmer  'may  he  his  intention,  insure  the  same,  in  his  own 
name.     A.  contrary  doctrine,  is  in  defiance  of  the  principle  lying  at 

evidence  of  it  ?  In  the  account  furnished  to  the  plaintiffs  below  by  the  defendant, 
showing,  as  he  averi'ed,  the  condition  of  their  pecuniary  relations,  there  is  a 
charge  of  four  years'  services  in  collecting  rents,  !;i40,  and  another  for  premiums 
paid  of  insurance  in  1845  and  184(5,  $22.50.  In  his  books  of  account,  pi'oduced 
on  the  trial,  there  is  a  similar  entry,  and  it  is  conceded  they  relate  to  the  subject 
of  this  contest.  These  certainly  furaish  some  ground  for  the  inference,  that, 
when  the  insurance  was  procured,  the  defendant  regarded  himself  as  the  repre- 
sentative of  the  owners,  and  acted  for  the  protection  of  their  interests  as  well  as 
his  own.  Why  charge  them  with  the  premium  if  they  were  to  take  nothing  in 
any  event  under  the  lisk?  But  it  is  said  the  plaintiffs  repudiated  the  charge  of 
the  premium,  and  thereby,  instead  of  adopting,  disavowed  the  act  of  the  defend- 
ant. Upon  this  point  we  have  only  the  evidence  of  Mr.  Hamilton,  who  simply 
says  the  account  was  not  adopted  by  the  plaintiff.  It  is  asserted  here,  this  was 
because  the  defendant  charged  intei-est  on  the  arrears  of  rent,  and  refused  to 
allow  it  on  the  sums  collected  by  him.  The  record  does  not  show  the  reason  of  its 
rejection,  and  as  it  contained  sevei'al  items  of  date  and  credit,  we  cannot  take  it 
for  gi'anted,  in  the  absence  of  proof,  that  it  was  disallowed  because  of  the  charge 
of  the  premium.  It  is  said,  too,  this  charge  was  excluded  from  the  account 
stated  by  the  referees,  in  the  action  of  account  rendered,  with  the  assent  of  the 
plaintiff.  But  the  testimony  of  the  referee  examined  is,  that  it  was  agreed  by 
the  parties  not  to  inti'oduce  the  subject  of  the  insurance  there,  inasmuch  as 
another  suit,  the  present,  was  pending  to  test  their  rival  claims  to  the  sum 
received  from  the  underwriters.  These  adverse  allegations  were  legitimate  sub- 
jects for  the  jury,  and  were  doubtless  pressed  upon  their  attention  by  the  counsel 
of  the  respective  parties.  The  inference  of  agency  is  also  supported,  in  a  con- 
siderable degree,  by  the  stipulations  of  the  policy  itself.  By  its  terms  it  was  left 
m  the  option  of  the  insurance  company,  in  case  of  loss,  either  to  restore  the  build- 
ings to  their  original  condition,  or  pay  the  amount  of  the  assessed  damages.  Had 
the  company  re-erected  the  houses,  it  cannot  be  thought  they  would  have  been 
the  property  of  the  defendant  to  the  exclusion  of  the  former  owners,  and  it  is 
difficult  to  imagine  that  he  supposed  an  election  to  pay  the  damages  suffered 
would  work  a  change  in  the  relative  rights  of  the  parties.  A  jury  might,  there- 
fore, well  be  content  with  slighter  proof  aliunde  than  would  be  satisfactory  in 
other  cases  to  establish  the  conclusion  that  the  defendant,  from  the  beginning, 
regarded  the  sum  insured  as  representing  the  property  in  the  tenements.  But  it 
IS  enough  here,  that  they  have  acted  upon  some  proof  in  finding  his  receipt  of  it 
a  trust.  The  defendant,  however,  principally  complains  of  that  part  of  the 
charge  m  which  the  court  asserted  that,  having  entered  under  the  deed  of  per- 
petual lease  to  collect  the  arrears  of  rent,  he  became  the  agent  of  the  plaintiff. 
Admitting  the  proposition  to  be  incoi-rect,  a  candid  examination  of  the  whole 
charge  will  make  it  manifest  the  inaccuracy  did  the  defendant  no  harm.  The 
court  expressly  instructed  the  jury,  that,  uncfer  the  supposed  agency,  he  was  not 
bound  to  insure  for  the  benefit  of  the  plaintiff,  and  refer  them  to  the  other  proofs 
in  the  case,  as  furnishing  the  only  evidence  upon  which  the  presence  of  an  agency 
in  the  transaction  of  a  policy  can  be  established." 
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the  foundation  of  insurance  law,  and  is  a  recognition  of  the  validity 
of  wager  policies.  An  agent  even  having  no  leiv  on  goods  for  advances, 
commission  or  otherwise,  nm-  the  possession,  care  or  custody  of  the  same  as 
cai-rier  or  bailee,  or  any  liability  to  account  for  their  lass  by  the  perils  insured 
against  has  no  insurable  interest  therein,  although  he  is  named  as  shipper 
and  consignee  in  the  bill  of  lading.'  ' 

And  the  same  rule  holds  good  as  to  consignees,  carriers,  factors,  ware- 
housemen ort  bailees,  generally,  unless  they  have  at  the  time  of  effecting  the 
insurance,  some  interest  thei-ein,  present  m- contingent,  as  a  claim  for  freight 
advances  profits  or  some  pecuniary  iiiterest,  or  are  liable  to  the  owner  for  the 
safe  keeping  of  the  p-ropeny ;  an  insurance  effected  by  them  in  their  own 
name,  is  totally  inoperative  and  void,  even  though  intended  for  the  b&neflt 
of  the  real  ownei;  unless  ratified  by  him.''  But  where  an  insurable 
interest  exists  in  an  agent,  commission  merchant  o?-  other  bailee  of  goods 
having  the  custody  thereof,  and  by  virtue  of  such  interest  and  custody  of 
the  goods,  they  may  insure  them  for  their  entire  value,  and  recover  the  same 
for  the  benefit  of  the  owner,  over  and  above  their  own  intm-est  therein,  unless 
the  owner  has  himself  insured  the  goods  for  his  own  benefit.^  The  rule  is 
that,  wheji  a  person  has  the  custody  of  the  goods,  coupled  with  any  interest, 
he  may  insure  the  same  for  their  entire  value,  for  in  such  cases  the  law  con- 
siders him  as  owtier.'  But  his  right  to  recover  beyond  the  ex-tent  of  his  own 
interest,  must  depend  upon  the  circumstance  whether  he  is  liable  to  the  oioner 
for  the  loss,  or  whether  he  was  directed  by  him  to  insure,  or  whether  the 
owner  has  ratified  his  act  in  procuring  insurance  upon  his  interest  in  the 
properrty,  and  whether  the  owner  has  himself  insured,  to  the  extent  of  his 
interest.^ 

Consignee — Bailee, 

Sec.  280.  The  consignee  of  goods,  who  is  not  liable  for  their  loss  to 
the  consignor,  has  no  insurable   interest  therein  beyond  his  advances 

'  Seagraves  v.  Union,  M.  Ins.  Co.,  L.  R.  1  C.  P.  B05. 

"  WiLtES,  J.,  in  Seagrave  v.  Ins.  Co.,  ante,  said  :  "  We  are  not  aware  that  it  has 
ever  been  held  that  a  mere  agent,  without  possession  or  lien,  has  an  insui-able 
intei-est  to  the  extent  of  the  value  of  the  goods,  siniply  because  his  name  appears 
in  the  bill  of  lading^,  instead  of  that  of  the  principal ;  and  the  general  I'ule  is  clear, 
that  to  eonstitiite  an  insurable  intere.st  iTuturable  against  a  peril,  it  nvnst  he  an  inter- 
est, sUfCh  that  the  peril  would,  hy  its  proximate  effect,  cause  damage  to  the  as,iured. " 

'In  Waters  v.  Movarch  Ins.  Co.,  5  E.  &  B.  876,  a  warehouseman  insured  as 
trustee.  In  Crowley  v.  Cohen,  3  B.  &  Ad.  478,  a  cai'rier  insuring  goods  as  such. 
In  De  Forest  v.  Fulton  Ins.  Co.,  1  Hall  (N.  Y.)  84,  a  commission  merchant.  In 
Bartlett  v.  Walter,  33  Mass.  267,  a  charterer  of  a  vessel  who  agreed  to  insure.  Also 
similar  in  principle,  Oliver  v.  Q-reen,  3  id.  133.  In  Buck  v.  Chespea/ce  Iiis.  Co., 
1  Peters  (U.  S.)  151,  the  master  of  a  vessel  to  whom  goods  were  consigned. 

'Opinion  of  Oakley,  J.,  in  Se  Forest  v.  Fulton  F.  Ins.  Co.,  ante. 

' Seagrave  v.  Union,  etc.,  Ins.  Co.,  ante;  London,  etc..  Railway  Co.  v.  Glyn,  1 
E.  &  E.  652. 
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thereon  for  freight,  and  to  the  consignor,  and  his  expected  profits, 
unkss  he  has  agreed  to  insure  them,  or  has  been  directed  to  do  so  hy  the  con- 
signor, or,  unless  after  insurance  is  made  thereon  hy  him,  the  consignor 
adopts  it! '  Nor  has  the  consignee  any  insurable  interest  upon  goods 
in  transit,  unlees  he  is  liable  for  the  price  thereof  Thus,  when  A.  ships 
goods  to  B.,  to  be  delivered  to  C,  upon  the  performance  of  certain  things 
by  C ;  C.  has  no  insurable  interest,  because  he  has  no  property  therein, 
and  sustains  no  loss  either  as  to  the  goods,  or  the  profits  thereon.' 
But  where  goods  are  consigned  to  and  received  by  the  consignee,  or 
where  the  consignee  becomes  liable  upon  delivery  to  the  carrier,  or 
where  he  receives  the  goods  in  trust,  he  stands  as  a  bailee  and  a  bail- 
ment on  trust  implies  that  there  is  reserved  to  the  bailor  the  right  to 
claim  a  re-delivery  of  the  property  deposited  in  bailment,  and  property 
held  subject  to  such  recall  in  specie,  the  policy  should  describe  the 
nature  of  the  interest  ;  but  wherever  there  is  a  delivery  of  property 
on  a  contract  for  an  equivalent  in  money  or  some  other  valuable  com- 
modity, and  not  for  a  return  of  the  identical  subject-matter  in  its 


'  Oliver  v.  Oreen,  5  Mass.  133.  In  Shaw  v.  JEtna  Ins.  Ce.,  49  Mo.  578  ;  8  Am. 
Rep.  150,  the  plaintiflFs  consigned  five  barges  of  ice,  of  which  they  were  ownei-s, 
to  consignees  to  be  sold  on  commission,  and  ordered  them  to  have  the  ice  insured. 
Tlie  consignees  took  the  insurance  in  their  own  names,  and,  after  the  loss,  assigned 
the  policy  to  the  plaintiffs.  It  was  held  that  a  consignee  has  an  insurable  interest 
in  goods  consigned  to  him  for  sale  on  commission,  only  to  the  extent  of  the  com- 
missions or  p]-ofits  he  expects  to  receive  from  the  sale  ;  and  this  he  may  insure 
regardless  of  instructions  from  the  consignor.  If  he  accepts  a  consignment,  with 
insti'iictions  from  his  principals  to  insure  for  their  benefit,  it  becomes  his  duty  to 
insure,  and  if  he  neglects  to  do  so,  and  a  loss  occura,  he  is  liable  to  them  for  that 
amount.  If,  instead  of  taking  out  a  new  policy  in  the  naTnes  of  their  principals, 
they  had  the  i-isk  entered  on  their  own  policy,  in  their  own  names,  as  a  conven- 
ient mode  of  indemnifying  themselves  against  such  damages  as  they  might  suffer 
in  not  insuring  in  the  names  of  their  principals,  it  was  held  that  they  had  a  light 
thus  to  protect  the:nselves,  and  to  this  end  they  ought  to  be  considei'ed  as  inter- 
ested to  the  fuU  value  of  the  ice.  After  being  ordered  to  insure,  the  consignees 
might  have  considered  themseves  trustees  for  the  consignors,  and  have  insured  in 
their  own  names,  for  them,  and  in  such  case,  in  a  suit  upon  the  policy  in  the  name 
of  the  consignee,  the  consignee  might  show  that  he  had  an  insurable  interest  as 
trustee  for  his  consignor.  BaHlett  v.  Walter,  13  Mass.  267 ;  Herkimer  v.  Rice, 
27  N.  Y.  163.  To  the  extent  of  his  advances,  he  may  insure.  Ellsworth  v.  Alli- 
ance  Im.  Co.,  L.  R.,  8  C.  B.  596 ;  Putnam  v.  Mercantile  Ins.  Go.,  5  Met.  (Mass.) 
386.  His  insurable  interest  is  to  be  measured  by  the  extent  of  his  lien  on  the 
goods,  if  they  come  into  his  possession.  Wolff  v.  Homoastle,  1  B.  &  P.  316  ;  and 
his  expected  profits  thereon  if  covered  by  the  policy.  Leamans  v.  Lcrring,  1 
Mass.  (U.  S.)  127.  A  person  not  a  consignee,  but  who  assumes  to  occupy  that 
position,  in  the  first  instance  without  authority,  and  makes  advances  upon  the 
goods,  and  his  acts  are  subsequently  ratified  by  the  consignor,  such  ratification 
has  relation  to  the  original  act,  and  renders  all  his  acts  in  reference  thereto  legal 
and  valid,  and  thus  gives  vitality  and  validity  to  an  insurance  effected  before  such 
ratification.  A  contingent  interest  existed  before  ratification,  which  became  fixed 
when  his  acts  were  ratified.     Wolff  x.  Homcastle,  ante. 

'  The  Atlas,  3  C.  Rob.  (Admiralty)  299  ;  Warder  v.  Hmion,  4  Binn.  (Penn.)  529. 

°  Warder  v.  Horton,  ante;  The  Aurora,  4  Rob.  180 ;  The  Josephine,  4  id.  21. 
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orijrinal  or  an  altered  form,  this  is  a  transfer  of  property  for  value— a 
sale,  not  a  bailment.'  In  either  case  an  insurable  interest  to  the  extent 
of  the  value  of  the  goods  existed ;  but  if  the  title  was  specifically 
inquired  about,  the  assured  was  bound  to  state  it  truly.  When  goods 
consigned  to  a  person  to  be  sold  by  h  m  on  commission,  he  ceases  to  be 
a  consignee  thereof,  upon  their  delivery  to  him,  and  then  occupies  the 
position  of  bailee.  When  the  goods  are  received,  the  person  to  whom  they 
were  consigned,  even  though  consigned  for  sale  by  him  upon  commission,  has 
by  virtue  of  the  bailment  an  insurable  inte^-est  therein  to  the  extent  of  his 
adtances,  and  also  to  the  extent  of  the  value  of  the  goods,  as  trustee  for  the 
consignor,  evsn  though  no  instructions  from  the  consignor  to  cover  his  inter- 
ests by  insur  .nee  were  given,  and  although  he  had  no  knowledge  that  such, 
insurance  had  been  effected  until  after  the  loss.''  A  distinction  exists 
between  a  consignee,  who  is  in  possession  of  the  goods,  to  sell  upon 
commission,  and  a  consignee  proper,  to  whom  goods  have  been  shipped, 
but  who  has  not  received  them.  In  the  former  case  he  becomes  a 
bailee  of  the  goods  upon  their  receipts,  and  holds  them  in  trust,  as 
well  for  himself  as  the  consignors,  and  by  virtue  cf  his  posisession 
thereof,  is  in  law  treated  as  the  owner,  while  in  the  latter  case,  he 
never  having  received  the  goods,  cannot  be  said  to  hold  them  in  trust 
for  the  owner.  The  distinction  between  the  two  classes  is  marked. 
A  trustee  has  a  legal  interest  in  the  property,  and,  therefore,  may 
insure,  while  a  mere  consignee  never  having  received  the  goods,  unless 
liable  for  their  price  upon  delivery  to  the  carrier,  has  no  interest  therein 

"Thus  in  The  iSouth  Aiistralian  Ins,  Co.  v.  Randell  and  Randell,  P.  C,  22  L. 
T.  R.  843,  respondents,  who  wei-e  millers,  received  wheat  fi'om  diffei-ent  farmers. 
The  wheat,  on  receipt,  was,  with  the  consent  of  the  farmers,  mixed  with  other 
wheat,  and  became  part  of  the  miller's  stock.  The  millers  could  at  any  time 
grind  or  sell  the  wheat  so  received.  The  farmers  could  at  anytime  claim  the 
price  of  the  wheat  delivered  by'each,  according-  to  the  mai-ket  price  for  wheat  of 
like  quality,  at  the  time  of  payment  claimed.  There  was  also  some  evidence  that 
the  fai-mei'S  had  the  option  of  claiming-  an  equal  quantity  of  wheat  of  like  quality, 
instead  of  the  value  in  money.  The  millers  often  made  advances  to  the  farmers 
on  the  wheat  i-eceived  fi-om  them.  The  farmers,  after  a  certain  time,  paid  a  stor- 
age charg-e  to  the  millei-s.  The  respondents  insured  the  current  stock  of  wheat 
in  theii-  mill  with  the  appellants.  In  the  proposal  for  insui-ance  the  respondents 
answered  the  question  whether  the  insurance  was  "  for  self  or  in  trust,  and  if  in 
trust,  on  account  of  whom  1"  in  these  words,  "for  selves."  A  condition  of  the 
policy  was  that  goods  held  in  trust  must  be  insured  as  such,  othei'wise  the  policy 
would  not  cover  them.  The  mill  and  stock  were  destroyed  by  fire.  TTo  an  action 
on  the  policy,  the  appellants  pleaded  that  the  statement  in  the  proposal  was  a 
misrepresentation,  the  stock  having  been  held  by  the  respondents  "  in  trust  for 
other  persons."  Held  that  the  description  of  the  siibject  of  insurance  was  cor- 
rect, for  that  this  was  not  a  case  of  possession  given  subject  to  a  trust,  but  of 
property  transfen-ed  for  value  upon  special  terms  of  settlement. 

'^Una  Iris.  Co.  v.  Jackson,  16  B.  Mon.  (Key.)  242  ;  De  Foi-est  v.  Pulton  P.,  etc., 
Ins.  Co.,  1  Hall  (N.  Y.)  84  ;  1  Bennett's,  F.  I.  C.  223.  . 
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beyond  his  advances  made  thereon,  and  an.  interest  that  can  only  be 
covered  specifically.' 

The  cases  have  gone  to  the  extreme  length  of  holding  that  any  per- 
son lawfully  in  the  possession  of  the  property  may  insure  the  property  in 
his  own  name  for  iho  lenefit  of  the  owner,  when  the  insurance  is  effected 
with  that  purpose  and  intention,  and  is  expressed  in  apt  terms  in  the  policy, 
and  m,ay  recover,  as  trustee  for  the  real  owner,  to  the  extent  of  the  talus  of 
the  property,  as  measured  by  the  policy,  whether  he  personally  has  any 
interest  therein  or  not.  Notably,  as  carrying  the  doctrine  to  this  extreme 
length,  is  an  English  case  often  cited.''  In  that  case,  wharfingers 
effected  an  insurance  upon  goods,  "  their  own,  in  trust,  or  on  commis- 
sion,'' under  a  general  floating  policy,  which  included  a  warehouse  of 
their  own,  which  was  burnt.  They  wei'e  not  respo7isible  to  their  custom- 
ers, neither  were  the  latter  aware  that  any  insurance  for  their  benefit 
existed.  The  defendant  insisted  that,  under  these  circumstances,  the 
plaintiffs  had  no  insurable  interest  beyond  the  extent  of  their  charges 
for  landing,  wharfage  and  cartage,  and  paid  that  amount  into  court. 
But  the  court  held  that  they  were  entitled  to  recover  the  full  amount, 
and  that,  as  to  the  amount  beyond  their  own  interest,  they  were  trustees  for 
the  parties  beneficially  interested,  such  interest  being  covered  by  the 
words  "  in  trust,"  and  not  being  illegal,  either  at  common  law  or  by 
virtue  of  any  statute.  Similar  views  have  been  held  by  our  own 
courts,  and,  in  the  absence  of  any  statute  requiring  the  names  of  the 
parties  in  interest  to  be  stated  in  the  policy — and  I  am  aware  of  no 
such  statutes  in  any  of  the  States— there  would  seem  to  be  no  question 
that  a  policy  drawn  so  as  to  cover  pi'operty  held  "  in  trust,"  and  with  the 
evident  purpose  of  covering  interests  other  than  those  of  the  assured  himself, 
may  be  enforced  for  the  benefit  of  the  owner  of  the  property,  when  the 
assured  is  lawfully  in  possession  of  the  same,  and  holding  it  fm  the  owner's 
benefit.  As,  where  the  policy  covers  "  their  own,  or  held  in  trust  on 
commission,  or  sold,  but  not  removed,'  or  "  on  goods  as  well  the  prop- 

'Lucena  v.  Crauford,  3  B.  &  P.  75  ;  Jonkb,  J.,  in  Be  Forest  v.  Fultcm  Ins.  Co., 
ante. 

''Waters -v.  ilfomareA /««.  Co.,  5 El.  &B1. 870  ;  Shawv.JEtTmltis.  Co.,  49 Mo.  578. 

'StihaeU  f.  Staples,  19  N.  Y.  401 ;  Siter  v.  Motts,  13  Penn.  St.  218.  In  War- 
ing V.  Indemnity  Ins.  Co.,  ante,  the  opinion  of  Polgee,  J.,  is  worthy  of  notice. 
He  said :  "  Though  there  was  a  time,  after  the  making  of  the  policy,  at  which 
the  property  was  covered  by  it,  and  the  plaintiffs  were  insured  by  it,  it 
must  be  conceded  that,  when  the  property  was  destroyed  by  tire,  the 
plaintiffs  had  no  such  interest  in  it,  as  that  they  suffered  any  immediate 
pecuniary  loss.  The  proof  is,  that  they  had  sold  the  oil  and  received 
their  pay.  The  proof  also  is,  that  the  oil  was  on  store  in  a  United  States 
bonded  warehouse,  and  that,  by  the  delivery  of  invoices  and  ganger's  certificates 
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erty  of  the  assured  as  that,  held   by  them  in  trust  or  oti  commis- 
siou. ' "    In  such  cases,  the  terms  "  held  in  trust "  or  "  on  commission," 

to  vendees  of  the  plaintiffs,  there  had  been  a  complete  delivery  of  the  property  to 
the  vendees,  according-  to  the  custom  of  the  trade.  Nothing  more  was  to  be  done 
to  it  by  the  vendoi-s  to  enable  the  vendees  to  remove  it.  But  the  place  of  stoi-aa-e 
had  not  been  changed.  It  remained  on  store,  where  it  had  been  deposited  by  the 
plaintiffs,  without  expense  to  the  vendees.  It  was  also  testified  (under  the 
defendant's  objection)  that  the  plaintiffs,  according  to  custom  in  Philadelphia, 
reta.ined  the  possession  of  it.  It  is  evident  that  the  plaintiffs  had  no  property  in 
the  oil,  nor  any  lien  iipon  it  for  pui'chase-money,  or  any  charges  of  any  kind . 
But  they  did  have  the  possession  of  it  by  the  consent  of  vendees,  and  thus  the 
right  to  possession  as  against  all  the  world  but  the  vendees.  Under  this  state  of 
the  facts,  it  is  to  be  determined  whether  the  contract  of  insui'ance  may  be  so  con- 
strued, either  from  its  language,  or  from  the  surrounding  circumstances,  as  that 
it  can  be  determined  that  the  defendants  meant  to  continue  the  lisk  taken  upon 
this  oil  after  it  was  sold  and  delivered  by  the  plaintiffs ;  and  also,  whether  they 
meant  to  insui-e  the  pecuniary  interest  in  it  of  any  other  persons  than  the  plain- 
tiffs. We  have  but  little  difficulty  in  holding  from  the  peculiar  phraseology  of 
the  policy,  that  something  other  was  meant  than  property,  of  which  a  contract 
of  sale  had  been  made,  but  of  which  no  deliveiy  had  yet  taken  place.  "  Sold, 
but  not  delivered,"  is  a  phrase  common  with  insurance  men,  and  has  an  ascer- 
tained and  definite  meaning.  It  applies  to  property  of  which  a  contract  of  sale 
has  been  made,  but  of  which  the  ownei-ship  has  not  been  changed  by  a  delivery 
in  pursuance  of  the  contract.  "  Sold,  but  not  removed,"  is  another,  and  we  deem 
a  newer  form  to  express  something  else.  We  judge  that  it  was  meant  to  cover 
that  which  had  been  sold,  and  of  which  a  legal,  binding  delivery  had  been  made, 
the  ownei-ship  and  right  of  control  of  which  had  passed,  but  which  had  not  been 
in  fact  removed;  of  which  no  change  of  place  indicated  a  change  of  ownership  and 
jwssession.  It  is  easy  to  he  seen  that  it  might  be  an  advantage  and  a  convenience 
to  the  plaintiffs  to  have  a  policy  which  would  thus  cover  property,  once  theii's  for 
sale,  but  after  that  sold  and  delivered  and  paid  for.  In  the  great  I'apidity,  num- 
ber and  value  of  the  transactions  in  such  a  commodity,  in  such  a  market,  such  an 
insurance  would  much  facilitate  the  business  of  both  parties,  increasing-  that  of 
the  vendors  and  making  safe  that  of  the  vendees.  If  the  plaintiffs  had  a  shifting 
policy,  which  would  change  with  their  daily  transactions  in  the  property,  and 
cover  it  to-day  as  in  the  ownership  of  the  plaintiffs,  the  next  day  as  that  held  by 
them  in  trust  or  on  commission,  and  the  next  as  that  of  some  complete  vendee, 
who  had  not  yet  had  the  time  or  the  occasion  to  remove  it,  much  time,  trouble, 
cai-e  and  exi)ense  ^YOuld  be  saved  to  customei-s,  and  thus  would  arise  a  persuasive 
inducement  for  dealei-s  to  become  the  vendees  of  these  plaintiffs.  Thus,  it  is  to 
be  seen  that  the  adojition  of  this  phraseology,  novel,  and  taking  in  propei-ty  not 
theretofore  or  without  it  covei-ed  by  the  terms  of  a  policy,  had  a  purpose  on  the 
part  of  the  assured,  one  which  was  voluntai-ily  and  intelligently  acceded  to  by 
the  insurer.  For,  though  the  use  of  it  increased  in  some  degi-ee  the  burden  upon 
the  company,  it  could  not  have  been  by  the  company  inserted  in  the  policy  aim- 
lessly, or  without  comprehension  of  its  meaning.  I  do  not,  from  the  whole  writ- 
ten description  of  the  property -to  be  covered  by  the  policy,  doubt  that  such  was 
its  meaning.  It  comes  to  this  by  natural  steps.  The  risk  is  taken  '  on  refined 
carbon  oil.'  First,  'their  own  ;'  i.  e.,  that  which  the  plaintiffs,  during  the  term, 
held  as  their  own  property,  o-(vned  and  possessed  by  them.  Second,  '  held  in 
trust ; '  i.  e.,  that  of  which  they  had  the  care  and  custody,  intrusted  to  them  as 
representatives  of  otbei-s,  and  for  which  they  are  responsible  to  the  owner  {Stil- 
well  V.  Staples,  19  N.  Y.  401)  ;  and  in  this  term  may  be  included  that  which  they 
had  sold,  but  not  delivered.  Third,  '  held  on  commission  ; '  i.  e.,  that  which  they 
held,  coming  into  or  continuing  in  their  cai-e  and  custody  for  the  purpose  .and 
■with  the  duty  of  sale.  Fhurth,  that  which  was  '  sold,  but  not  removed,'  an  addi- 
tional phrase,  not  to  be  supposed  a  repetition  of  the  meaning  of  the  others,  but 
to  have  been  used  as  an  addition  to  their  meaning,  taking  in  that  which,  once 
ha\-ing  been  their  own,  or  once  having  been  held  by  them  on  commission,  had 

^DeForext  v.  FuXlon  F.  Ins.  Co.,  ante. 
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and  kindred  terms,  in  a  policy  to  an  agent,  factor  or  the  like,  have 
been  held  as  giving  to  the  owner  of  the  property  the  right  to  take  the 

been  fully  sold  and  technically  delivered ;  the  title  and  the  right  of  possession 
chang-ed,  but  not  yet  removed  from  that  place  of  stoi'age.  The  phraseology  com- 
prehends all  this,  and  goes  naturally  and  regularly,  as  expressive  of  a  well- 
foi'med  intention  to  comprehend  all,  and  to  affix  the  indemnity  of  the  contract  to 
the  property  in  whatsoever  of  these  conditions  it  should  be,  and  throughout  them 
all.  And,  provided  that  there  is  some  one  in  fact  beneficially  interested  in  the 
policy  as  an  assured,  there  is  nothing  contrary  to  the  policy  of  the  law  in  intend- 
ing and  effecting  such  an  insurance,  and  it  may  be  upheld.  For  here  is  an  actual 
subject  of  a  risk,  and  the  proviso  being  met,  there  is  a  person  who  has  an  interest 
in  the  subject,  and  is  himself  affected  by  the  risk.  \Ve  have  then  here  a  policy 
which  did,  in  its  inception,  by  its  terms,  cover  this  particular  property,  and  did 
designedly  cover  it.  And  we  have  a  policy,  by  which  it  was  meant  by  insurer 
and  insured  that  the  risk  taken  should  cover  and  adhere  to  the  same  property, 
after  it  had  left  the  ownership  of  the  pei-sons  designated  by  name  in  it ;  by 
which,  necessarily,  it  was  also  meant  to  follow  and  to  cover  that  property  in  the 
ownership  of  the  vendee  of  the  original  owner  named  in  the  policy.  It  is  not  for- 
bidden by  the  law  that  a  policy  should  be  so  framed  as  that  the  insurance  shall 
be  inseparably  attached  to  the  property  meant  to  be  covered,  so  that  successive 
owners,  during  the  continuance  of  the  lisks,  shall  become,  in  turn,  the  parties 
I'eally  insured.     2  Duer  on  Ins.  49,  Lecture  9,  §  31. 

"But  it  ]-einains  to  be  seen  whether  this  contract  of  in,surance  could  be  made  or 
continued  in  the  name  of  the  plaintiffs  for  the  benefit  of  their  vendees  not  espe- 
cially designated.  It  is  laid  down  in  broad  terms  that  one  may,  in  his  own  name, 
insure  the  property  of  another  for  the  benefit  of  the  owner  without  his  previous 
authoi'ity  oi'  sanction,  and  that  it  will  inure  to  the  benefit  of  the  owner  upon  a 
subsequent  adoption  of  it,  even  after  a  loss  has  occurred.  Angell  on  Ins.  §79, 
cited  and  approved  by  Denio,  Ch.  J. ;  Herkiiner  v.  Mice,  27  N.  Y.  163-81.  In  the 
edition  of  Angell  which  is  before  me  (Boston,  184),  the  authorities  cited  to  sustain 
this  proposition  disclose  some  relation  existing  between  the  person  who  effected 
the  insurance  and  was  named  in  the  policy,  and  the  property  insured,  either  as 
the  agent  for  the  owner  or  as  the  occupant  for  the  propei-ty,  or  as  having  the  care, 
possession  and  control  of  it,  as  bailee.  Agents,  commission  merchants  or  others, 
having  the  custody  of,  'and  being  responsible  for,  property,  may  insure  in  their  own 
names  ;  and  they  may,  in  their  oimi  iiames,  recover  of  the  insurer  not  only  a  mvm, 
equal  to  their  oirni  interest  in  the  property  by  reason  of  any  lien  for  advances  or 
charges,  but  the  full  ainount  named,  in  the  policy  up  to  the  valae  of  the  property. 
In  all  such  cases,  the  right  to  insure  and  the  right  to  recover  seem  to  be  founded 
upon  the  relation  above  adverted  to.  See  Be  Forrest  v.  Fulton  Ins.  Co.,  1  HaU 
Sup.  Ct.  Rep.  84;  Stillwell  v.  Staples,  19  N.  Y.  401;  Siterv.  Motts,  1  Harris 
Penn.  St.  R.  218.  The  right  is  put  upon  the  fact,  that  having  the  possession  of 
the  property  exclusive  as  to  all  but  the  owner,  to  whom  they  are  responsible, 
they  have  the  light  to  protect  from  loss,  so  that  it  or  its  value  may  be  rendered 
to  the  owner  when  he  calls  for  his  own.  Now  there  did  in  this  case  exist  a  rela- 
tion between  the  plaintiffs  and  the  property  and  its  owner.  Although  it  had  been 
sold  and  paid  for,  and,  in  legal  contemplation,  delivered,  ijts  place  of  storage  had 
not  been  changed.  For  the  purpose  of  saving  expense  in  storage,  for  the  pur- 
pose also,  it  may  be  inferred  from  all  the  circumstances,  of  saving  expense  of  a 
new  insurance,  it  was  left  in  the  same  warehouse,  and  by  the  custom  of  the  trade, 
as  is  said,  in  the  possession  still  of  the  plaintiffs.  Thus  was  established  that  rela- 
tion, which  enabled  the  plaintiffs  to  prolong  the  defendant's  risk  upon  the  prop- 
erty. And  although  the  vendees  of  the  plaintiffs,  the  o^vIlers  of  the  property,  are 
not  by  name  or  peculiar  mention  designated  in  the  policy,  there  are  terms  there, 
which  have  been  held  to  bring  within  such  a  contract  persons  not  named  in  it, 
but  yet  interested  in  the  property  insured,  which  may  be  done.  Phillips  on  Ins. 
1  vol.  p.  197,  §  382  ;  p.  202,  §  388.  The  phrases  describing  property  '  as  held  in 
trust,'  or  'on  commission,'  and  kindred  terms,  in  a  policy  to  an  agent,  factor  or 
the  like,  have  been  held  as  giving  to  the  owner  of  the  property  a  right  to  take 
the  place  of  the  insured,  to  adopt  the  contract,  and  to  enforce  it  in  his  own  name 
or  that  of  his  agent.    Lee  v.  Adsit,  supra;  /Stillwell  v.  Staples,  supra.    Some 
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place  of  the  assured,  to  adopt  the  contract  and  to  enforce  it,  in  his  own 
name  or  that  of  his  agent.^ 

As  suggested  by  Foloer,  J.,  ante,  this  right  is  dependant  upon  the 
ratification  of  the  insurance  by  the  parti/  in  interest.  If  he  has  effected 
insurance  in  his  own  name,  and  looks  to  his  own  policy  for  indemnity,  the 
policy  only  covers  the  actual  interest  of  the  agents  therein  ;  and  in  such  a 
case,  to  the  extent  of  the  agent's  interest  therein,  the  policy  taken  by 
the  real  owner  would  not  be  double  insurance,  so  as  to  avoid  the  policy 
of  the  agent,  if  it  stipulated  against  other  insurance.  But  as  to  the 
interest  as  trustee,  such  insurance  by  the  owner  would  be  other  insur- 
ance, because  covering  the  same  interest.'  Again,  it  must  be  remem- 
bered that  when  the  agent  so  has  an  interest  in  the  property  de- 


cases  go  farther  than  this,  arid  hold  that  one  may  insure  in  his  own  name  the 
property  of  another  for  the  benefit  of  the  owner,  without  his  previous  sanction  or 
authoi-ity,  and  that  it  will  enure  to  the  party  intended  to  be  protected  upon  his 
subsequent  adoption,  even  after  a  loss  has  occurred.  Miltonherger  v.  Beacmn,  9 
Barr.  (Penn.  St.  R.)  198.  Of  course  it  must  be  made  to  appear  that  the  owner 
was  in  the  intention  of  the  person  effecting  the  insui-ance  when  the  contract  was 
made.  1  Phillips  on  Ins.  p.  198,  §  383.  Such  intention  need  not  have  fastened  at 
the  time  of  entei-ing-  into  the  contract  upon  the  very  person,  who,  when  the  con- 
tract matures,  seeks  to  take  the  benefit  of  it.  Otherwise  jiolicies  to  commission 
merchants,  warehousemen,  factors  and  persons  in  the  position  of  these  plaintiffs, 
in  which  are  clauses  of  this  general  nature,  woul<l  be  of  little  avail.  '  For,  obvi- 
ously, it  cannot  be  foreseen  who  will,  in  the  course  of  the  term  of  the  pohcy,  come 
into  such  relations  with  them.  And  it  is  to  be  assv/med  that  every  one  was  in  tlie 
intention  of  tJie  itiswrer,  who  siibsequently  with  design  takes  such  relations  to  him  as 
brings  him  within  the  clauses  of  the  policy.  The  intention  must  have  been  to  effect 
insurance  for  any  person  and  all  persons  who,  dui-ing  the  running  of  the  policy, 
should  have  goods  within  its  description  of  property  insured.  And  such  intention, 
we  hold,  appears  from  the  phraseology  of  this  policy.  Bunker  Brothers  were  ven- 
dees of  the  plaintiffs,  of  property  'sold  but  not  removed.'  One  of  that  firm  was  a  wit- 
ness upon  the  trial  of  the  case.  Nothing  shows  that  they  rejaudiate  the  conti'act 
made  or  continued  for  their  benefit.  And  though  the  action  is  in  the  name  of  the 
persons  named  in  the  policy,  their  recovery  will  be  in  trust  foi"  Bunker  Brothers. 
iStittwell  V.  Staples,  supra.  The  exceiition  to  the  admission  of  testimony  was  not 
well  taken.  The  objection  was  to  the  question  put,  and  this  called  for  no  more 
than  the  agreement  of  the  plaintiffs  and  their  vendees  as  to  storage.  It  was  nut 
improper  or  immateiial  to  show  that  they  made  it  a  part  of  their  bargain  that  the 
oil  should  remain  where  it  was,  in  the  warehouse,  without  charge  for  stoi'age, 
and  that  it  remained  in  the  possession  of  the  plaintiffs.  It  was  part  of  the  whole 
aiTangement  between  the  plaintiffs  and  theii'  customers,  by  which  when  oil  was 
sold  but  not  removed,  it  remained  free  from  expense  for  storage,  and  covei'ed  by 
the  prior  policy  of  insurance.  It  could  not,  of  course,  force  upon  the  defendants 
any  contract  different  fi-om  the  one  which  they  made  with  the  plaintiff's  ;  but  it 
was  material  to  aid  in  showing  with  what  jmi-pose  the  peculiar  phraseology  of  this 
policy  was  adopted.  It  was  not  in  contradiction  or  explanatioa  of,  or  addition  to,  u 
written  contract.  It  was  proof  of  a  fact  which  existed  after  the  saio  and  delivery, 
that  though  the  sale  and  delivery  were  in  legal  contemplation  complete,  the  sub- 
ject of  the  sale  remained  in  the  vendor's  jiossession,  in  accordance  with  a  custom 
of  the  trade  in  that  city.  The  judgment  of  the  court  below  must  be  affirmed, 
with  costs  to  the  respondent." 

'FoLGEK,  J.,  in  Waring  v  The  Indemnity  F.  Ins.  Co.,  ante;  Leey.  Adsit,  37 
N.  Y.  86  ;  Stilwell  v.  Staples,  ante. 

'Home  Ins.  Co.  v.  Bait.  Warehoiise,  Co.,  93  U.  S.  324. 
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stroyed,  the  action  must  be  iTi  his  name,  and  the  excess  of  recovery- 
above  his  interest  is  held  by  him  in  trust  for  the  real  owuer.  It  may 
sometimes  be  quite  important  in  determining  whether  goods  are  held 
"in  trust,"  within  the  meaning  of  the  term,  to  look  at  the  real  under- 
standing of  the  parties,  and  their  real  legal  relation;  in  a  word, 
whether  the  assured  holds  the  position  of  trustee  or  purchaser  of  the  prop- 
erty. This  will  depend  upon  the  question,  whether  the  owner  has  a 
right  to  require  the  re-delivery  of  the  property  itself,  or  only  the  value 
of  the  property,  upon  demand,  or  other  property  of  the  same  kind.  In 
the  latter  case,  the  goods  are  not  held  in  trust,  but  are  the  property  of 
the  assured,  and  are  covered  by  a  policy  which  provides,  that  property 
held  "  in  trust "  must  be  insured  as  such,  as  where  corn,  wheat  or  other 
grain  is  delivered  to  a  miller  subject  to  be  returned  in  kind,  or  to  be 
paid  for  at  the  market  price,  the  transaction  amounts  to  a  sale  and 
purchase.'  But  where  cloth  is  given  to  a  tailor  to  be  manufactured 
into  clothing,^  or  property  is  delivered  to  one  to  be  sold,'  or  where  he 
holds  goods  on  storage*  or  to  be  repaired,'  and  generally,  in  all  cases 
where  the  assured  has  no  title  to  the  property  except  in  a  technical 
sense,  but  holds  it  as  the  property  of  another,  it  is  not  covered  by  a 
policy  issued  upon  his  property,  where  the  policy  requires  property 
held  in  trust  to  be  insured  as  such. 

ITature  of  the  relation  generally  the  test. 

Sec.  281.  Generally,  the  measure  of  the  insurer's  liability  will 
depend  upon  the  nature  of  the  relation  between  the  assured  and  third 
persons,  whose  property  he  holds.  Thus,  where  there  is  nothing  in 
the  policy  to  indicate  that  the  parties  intended  to  cover  other  interests 
than  those  of  the  assured,  the  question  whether  the  policy  covers  prop- 
erty of  third  persons  held  by  him  in  any  capacity,  will  depend  upon 
the  question  whether  he  is  liable  to  those  third  persons  for  the  loss  of  the 
property  by  the  peril  insured  against.  Therefore,  in  such  cases,  as  well 
as  in  cases  where  the  insurer,  as  it  is  of  course  competent  for  him  to 
do,  limits  his  liability  in  case  of  property  held  "  in  trust,''  by  adding 
the  words,  "  for  which  he  is  responsible,"  or  other  words  that  limit  the 
liability  to  cases  where  the  assured  is  responsible  to  third  persons  for 

'So.  Australian  Ins.  Co.  v.  Eandell,  22  L.  T.  (U.  S.)  843. 

'Stilwell  V.  iStaioles,  19  N.  Y.  401. 

'  BricUa  v.  N.  Y.,  etc.,  Im.  Co.,  2  Hall  (N.  Y.)  372 ;  Phoenix  Ins.  Co.  v.  JFhwr- 
ite,  49  111.  259 ;   Waters  v.  Moimrch  his.  Co.,  ante. 

*  Home  Ins.  Co.  v.  Fawrrite,  46  111.  263 ;  Waters  v.  Monarch  Ins.  Co.,  ante;  iV. 
British  Ims.  Co.  v.  Moffat,  20  "W.  R.  114. 

'  l)al(/luh  V.  Buchanan,  26  Scotch  .Tin-.  160. 
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their  destruction,'  the  question  of  liability  must  depend  upon  the 
question  whether  the  insured  stood  in  such  a  relation  to  the  property 
as  to  be  liable  to  the  owner  for  its  loss  hy  the  peril  insured  against,  and 
will  himself  sustain  a  pecuniary  loss  in  consequence  thm-eof.  In  the  case 
last  cited,  the  policy  covered  "  merchandise,  the  insured's  own,  in 
trust  or  on  commission,  fm;  which  they  are  responsible,  in  or  on  all  the 
warehouse  vaults,  cellars,  sheds,  cranehouses,  wharves,  yards,"  etc.  A 
quantity  of  tea  in  chests  was  deposited  in  bond,  for  which  the  ware- 
housemen gave  wharfingers'  warrants,  deliverable  to  the  persons 
named  therein,  or  their  assigns,  by  indorsement,  upon  payment  of 
duty  and  warehouse  charges.  The  insured  purchased  the  teas  from 
the  importers,  who  indorsed  the  warrants  in  blank  and  delivered  them 
to  the  insured,  who  sold  the  teas  to  different  persons  by  sample  upon 
a  credit  of  three  months,  or  cash  subject  to  discount,  the  sellers  to  pay 
all  warehouse  charges  up  to  the  time  the  credit  should  expire,  and  the 
purchasers  to  be  liable  for  all  custom-house  duties.  Each  purchaser 
received  an  invoice,  stating  the  weights,  marks  and  numbers  of  the 
chests,  and  the  amount  payable.  The  sellers  retained  the  warrants, 
and  were  to  do  whatever  was  necessary  to  get  the  teas  cleared  and 
delivered.  The  wharfingers  never  received  any  notice  of  the  sale,  the 
insured  was  not  bound  to  insure,  the  purchasers  were  not  liable  for 
any  premiums  paid  for  insurance,  nor  had  the  sellers  charged  the 
purchasers  with  any  such  premiums.  The  assured  voluntarily  paid  to 
the  purchasers  the  value  of  the  teas  after  they  were  consumed  by  fire.  It 
was  held  that  the  words,  "  for  which  they  are  responsible,"  controlled 
the  rights  of  the  parties ;  and  as  the  insured  were  not  responsible  to  the 
purchasers  fen-  loss  by  fire,  it  was  not  a  loss  within  the  meaning  of  the 
policy.  In  the  New  York  case,^  previously  cited,  the  court  placed  the 
decision  mainly  upon  the  ground  that  the  vendor  of  the  oil,  although 
he  had  sold  the  same  and  received  the  pay  therefor,  at  the  time  of  sale 
agreed  to  keep  the  same  for  the  vendee,  and  also  assured  him  that  it 
was  insured  until  removed ;  and  while  nothing  is  said  upon  that  point 
by  the  court,  yet  it  is  quite  evident  that,  under  the  contract  disclosed 
between  the  vendor  and  vendee,  ths  vendor  would  have  been  liable  fm'  the 
property  if  destroyed  by  fire,  and  was  in  fact  uninsured.  But  in  this 
case,  the  policy  itself  covered  the  vendee's  interest  until  the  goods 
were  removed,  and,  so  far  as  such  interests  were  concerned,  had  all 


» N.  Bntish  Ins.  Co.  v.  Moffat,  L.  R.,  7  C.  B.  25. 
''Waring  v.  Indemnity  Ins.  On.,  ante. 
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the  qualities  of  a  policy  payable  to  bearer,  or  for  the  benefit  of  whom 
it  might  concern. 

So,  too,  the  assured  may  himself,  by  the  representations  made  by  him 
to  the  insurer,  restrict  their  liability  to  hh  actual  interest  in  the  property. 
Thus,  where  the  plaintiff  procured  a  policy  "  on  goods  held  by  him  in 
trust,"  and  represented  to  the  insurers  that  he  was  receiting  goods  for  sale 
on  which  he  made  advances,  and  that  the  consignors  wight  not  be  able  to  repay 
the  same,  and  that  he  wished  for  a  policy  to  secure  himself  from  loss  by  fire 
thereon,  it  was  held  that  the  policy  only  covered  the  assured's  interest 
therein.' 

Policy  may  be  made  an  incident  of  property— Payable  to  bearer. 

Sec.  282.  There  is  nothing  in  the  law  that  prevents  an  insurer  from 
making  the  policy  an  incident  of  the  properly  covered  thereby,  instead  of 
a  mere  personal  contract.     Thus,  a  policy  may  be  issued  to  the  bearer 
upon   certain   property,  either    specifically  designated,  or  in  kind, 
insuring  it  against  tire  or  any  other  hazard,  and  tlie  instrument  will  be 
operative  in  the  hands  of  any  person  who  is  the  legal  bearer  thereof  at  the 
time  of  loss,  and  has  an  insurable  interest  in  the  property  covered  thereby. 
Of  course,  in  such  a  case,  the  holder  of  the  policy  takes  the  burden  of 
establishing  his  rights  under  the  policy,  aTid  his  insurable  interest 
therein.'     So  a  policy  may  be  issued  to  and  "  for  the  benefit  of  whom 
it  may  concern,"  or  "  as  the  property  may  appear,"  and  any  person 
who  had  an  insurable  interest  therein  at  the  time  of  the  loss,  and  whose 
interersts  were  intended  to  be  covered  by  the  policy,  may  recover  thereon.' 
There  is  no  question  but  that  an  insurer  may  so  word  his  policy  as  to 
rtiake  it  operative  in  the  hands  of  any  person  who  may  own  the  property 
at  the  time  of  loss.     Thus,  a  policy  to  "A.,  or  to  any  person  who  may 
own  the  property  at  the  time  of  loss,  and  who  holds  this  policy  by  transfer 
from  A.,  or  any  intermediate  owner  of  the  property,"  would  be  as  valid 
an  obligation  in  the  hands  of  the  person  who  owned  the  property  at 
the  time  of  loss,  as  in  the  hands  of  A.     In  such  a  case  the  insurers  have 
waived  —  as  they  may  do  —  the  personal  qualities  of  the  contract,  and 
have  made  it  an  incident  of  the  property.     Thus,  a  policy  to  A.  upon 
"goods,  his  own,  held  in  trust  or  on  commission,  sold  but  not  removed," 
has  been  held  to  cover  the  interests  of  the  purchaser  of  the  goods  who 

'  Parks  v.  General  Interest  Ass.  Co.,  5  Pick.  (Mass.)  34. 

■'Ellicott  V.  The  U.  S.  Ins.  Co.,  8  G.  &  J.  (Md.)  166 ;  4  Bennett's  F.  I.  C.  610. 

^  Tarner  v.  Burrows,  2  Duei-  on  Ins.  49  ;  City  Bank  v.  AdMins,  45  Me  455  ;  Rogers 
V.  Tradei-s'  Ins  Co.,  6  Paige  Ch.  (N.  Y.)  583;  Steele  v.  Ins.  Co.,  IS  Penn.  St.  200 ; 
Finney  v.  New  Bedford  Ins.  Co.,  8  Met.  (M.>iss.)  348. 
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has  paid  for  the  same,  but  not  taken  them  out  of  the  possession  of  the 
assured.' 

When  a  policy  upon  its  face  does  not  indicate  for  whose  benefit  it 
was  made,  extrinsic  evidence  is  admissible  to  show  who  was  in  fact 
concerned,  m-  whose  inte^-ests  were  intended  to  be  covered.'     In  such  a  case, 
it  IS  not  necessary  to  show  that  the  particular  person  who  seeks  to 
enforce  the  policy,  was  in  the  contemplation  of  the  parties,  but  that  a 
person  occupy inff  the  relation  to  the  property,  which  such  person  occupied  at 
the  time  of  loss,  whoever  he  might  be,  was  within  their  contemplation.     In 
the  language  of  Folger,  J.,  in  a  very  able  opinion  previously  referred 
to,  and  given  in  a  preceding  note:'  ''/Such  intention  need  not  have 
fastened  at  the  time  of  entering  into  the  contract  upon  the  very  person,  who, 
when  the  contract  matures,  seeks  to  take   the  benefit  of  it.      *     *     For 
obviously  it  cannot  be  foreseen  who  will,  in  the  course  of  the  lien  of  the 
policy  come  into  such  relations  with  them.     And,"  he  adds,  "  it  is  to  be 
assumed  that  every  one  was  in  the  intention  of  the  insurer,  who  subsequently, 
with  design,  takes  such  relations  to  him  as  brings  him  within  the  clauses  of 
the  policy."     That  is,  eoery  person  is  presumed  to  be  within  the  contempla- 
tion of  the  assured,  who  stands,  at  the  time  when  a  loss  occurs,  in  such  a 
relatimi  to  the  property  and  the  assured,  as  to  be  entitled  to  avail  himself  of 
the  protection  afforded   by  the  policy,  and  who  seeks  to  avail  himself 
thereof.     The  party  seeking  to  enforce  the  policy,  need  not  show  that 
the  assured  had  him  in  especial  contemplation,  but  that  he  occupied 
at  the  time  of  loss,  such  a  relation  thereto,  as  was  intended  by  the 
assured  to  be  protected  against  the  peril  named.     In  Pennsylvania,* 
it  has  been  held  that  the  person  seeking  to  avail  himself  of  the  benefits 
of  a  policy  "  for  account  of  whom  it  may  concern,"  mu^t  show  that  tlie 
person  effecting  it,  intended  to  insure  the  claimants  interest,  or,  that  the 
claimant  directed  the  insurance  to  be  made-,  or  as  was  held  in  another  case,' 
"  must  prove  it,"  and  the  same  view  seems  to  have  been  held  by  the 
Massachusetts  courts,"  and  by  the  Supreme  Court  of  Maine.'    But  this 
rule  does  not  hold  good,  where, /roro  the  nature  of  the  property  insured,  and 

'  Waring  v.  Indemnity  Ins.  Co.,  ante. 

^  Wewson  v.  Douglass,  7  H.  &  J.  (Md.)  417  ;  Mayor,  etc.  v.  Hamilton  Ins.  Co.,  10 
Bos.  (N.  Y.)  537 ;  Steele  v.  Ins.  Co.,  18  Penn.  St.  200;  Shaw  v.  ^tna  Iiis.  Co., 
ante. 

'  Waring  v.  Indemnity  Ins.  Co.,  ante. 

*De  Balle  v.  Penn.  Ins.  Co.,  4  Whart.  (Penn)  68 ;  Steele  v.  Franklin  Ins.  Co., 
290. 

'  Steele  v.  Franklin  Ins.  Co.,  ante. 

'Finney  v.  New  Bedford  Ins.  Co.,  ante. 

'  City  Bank  v.  Adams,  45  Me.  455. 
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the  business  covered  by  the  policy,  it  is  evident  that  the  interests  of  any 
pei'son  who  might  stand  in  the  relation  of  owner  to  the  property,  or  any 
part  thereof,  at  the  time  of  loss,  were  intended  to  be  covered.  In  other 
words,  it  is  not  necessary  that  the  person,  but  that  the  interest  should  have 
been  contemplated  by  the  assured  at  the  time  of  taking  out  the  policy.' 
Especially  is  this  so,  if  the  policy  is  made  "  to  whom  it  may  concern 
at  the  time  of  loss" '  Policies  "  for  the  benefit  of  whom  it  may  concern  " 
are  little  used  in  fire  insurance,  and  are  more  intimately  connected 
with  marine  insurance. 

When  a  person  employs  an  agent  who  is  not  an  agent  of  the  company 
to  procure  insurance  for  him,  he  is  bound  by  such  agent's  acts.  Thus 
in  a  New  York  case'  the  plaintiff  employed  a  broker  fo  procure  insur- 
ance for  himupon  a  quantity  of  petroleum.  Upon  application  made  to  it 
by  the  broker,  the  defendant  company  issued  a  policy  for  $5,000  to  the 
plaintiff.  By  the  terms  of  the  policy  the  defendant  reserved  the  right 
to  increase  the  rate  of  premium  at  any  time.  The  policy  was  received 
by  the  broker  and  delivered  to  the  plaintiff,  but  for  some  purpose  not 
explained,  the  broker  subsequently  procured  the  policy  of  the  plaintiff. 
The  defendant  called  for  an  additional  premium,  and  the  broker's 
clerk,  who  had  the  supervision  of  the  business,  by  mistake  and  with- 
out consulting  the  plaintiff  or  the  broker,  or  the  consent  or  knowledge 
of  either,  marked  the  policy  to  be  canceled,  and  another  clerk,  without 
instructions  from  any  one,  returned  it  to  the  company,  or  its  agents 
from  whom  it  was  received,  and  it  was  canceled.  Some  time  after 
this,  the  property  was  destroyed  by  fire,  and  an  action  was  brought 
against  the  defendant  for  the  loss,  the  plaintiff  insisting  that  the 
broker  had  no  authority  to  have  the  policy  canceled,  and  consequently 
that  it  remained  a  subsisting  contract  in  full  force ;  but  the  court  held 
otherwise,  upon  the  general  principle  that  an  agent  who  has  authority 
to  make  a  contract,  also  has  power  to  cancel  it,  and  that  his  acts  were 
obligatory  upon  the  plaintiff.*  "  The  mistake  "  said  Tappen,  J.,  "  if 
any  of  the  plaintiff's  agent  cannot  be  permitted  to  bring  loss  to  the 


'  Wanng  v.  Indenmity  Ins.  Co.,  ante;  Moj/ers  v.  Trader'.i  Itis.  Co.,  6  Paige  Ch. 
(N.  Y.)  583;  Turner  v.  Burrows,  8  Wend.  (N.  Y.)  144.  "Such  policies  contain  a 
distinct  declaration  to  the  insurers,  that  the  insured  was  acting  for  the  benefit  of 
others,  and  that  other  interests  than  their  own  were  to  be  protected  by  the  policy." 
Oaklt,  J.,  in  De  ITorest  v.  Fulton  Ins.  Co.,  1  "Hall  (N.  Y.)  84  ;  1  Bennett's  F.  I.  C. 
256. 

'  Mngers  v.  Traders'  Ins.  Co.,  ante. 

^  Standard  Oil  Co  v.  Triumph  Ins.  Co.,  6  T.  &  C.  (N.  Y.)  300. 
*  Jeffrey  V.  Bigelovi,  13  "Wend.  (N.  Y.)  518;  Anderson  v.   Coonly,  21  id.   279; 
Clark  V.  Metropolitan  Bank,  3  Duer  (N.  Y.)  241. 
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defendant  in  a  transaction  of  this  character  with  all  its  attendant  facts, 
because  it  was  in  law,  as  regards  third  parties  aifected  thei«by,  the 
mistake  of  the  plaintiffs,  and  the  defendants  were  not  conscious  of 
any  such  mistake,  nor  was  there  anything  in  the  course  of  the  business 
which  tended  to  create  a  suspicion  of  error  or  mistake  in  the  cancel- 
lation, but  on  the  contrary  the  return  of  the  policy  to  the  defendants 
and  the  facts  preceding  it  entitle  the  defendants  to  be  relieved  from 
liability." 

Partners. 

Sec.  283.  One  partner  has  an  insurable  interest  in  a  building  pur- 
chased with  partnership  funds,  although  it  stands  upon  lands  belong- 
ing to  another  partner.'  So  he  has  an  insurable  interest  in  partner- 
ship property  of  any  kind,  to  the  extent  of  his  interest,  but  cannot 
insure  the  wliole  in  his  own  name,^  unless  so  expressed  in  the  policy,  or 
unless  the  assured  intended  to  insure  the  whole,  for  the  benefit  of  the  other 
partners  and  they  subsequently  valued  it  and  the  subsequent  purchase 
by  him  of  the  interest  of  the  other  partners,  does  not  affect  the  office 
of  the  policy,^  if  the  agent  of  the  insurer  knew  that  the  assured  intended 


'  Canverse  v.  Citizens'  Ins.  Co.,  10  Cush.  (Mass.)  37 ;  J'ecJc  v.  Itis.  Co.,  22  Conn. 
575. 
'Pecrria,  ete.,  Ins.  Co.  v.  Hall,  12  Mich. 

'In  Peoria  F.  &  M.  Ins.  Co.  v.  Hall,  ante,  Cheistianct,  J.,  said:  "It  was 
proved  on  the  tnal  by  the  plaintiff  below,  who  was  sworn  as  a  witness  in  his  own 
behalf,  and  the  fact  was  undisputed,  that  at  the  time  of  the  application  for  insur- 
ance of  the  goods,  and  at  the  d.ate  of  the  policy  (January  13,  1860),  one  Helam 
Bennett  was  a  partner  of  the  plaintiff  in  business,  and,  as  such,  was  the  owner  of 
the  undivided  half  of  the  goods  insured,  and  continued  to  be  such  partner  and 
owner  until  the  14th  day  of  March,  1860,  when  the  plaintiff  bought  out  his  inter- 
est. There  was  evidence  tending  to  show  (as  to  the  policy  on  the  goods)  that 
King,  the  agent  of  the  company,  came  to  the  store  and  wanted  to  insure  the 
goods;  that  plaintiff  signed  the  application  for  the  policy,  which  was  mostly 
blank  when  signed ;  that  some  one  came  in,  and  King  turned  around  an<i  said 
plaintiff  could' sign  it,  and  he  (King)  could  fill  it  out;  that  plaintiff  told  King  he 
usually  sold  gunpowder  and  everything  usually  sold  in  a  country  store,  and  that 
he  intended  to  do  so.  And  (in  reference  to  the  policy  on  the  store),  there  was 
evidence  that,  at  the  time  the  insurance  was  taken,  the  keeping  of  gunpowder 
was  talked  over  with  King,  the  agent,  and  he  was  tohi  they  had  gunpowder  in 
the  store,  and  was  asked  if  it  would  make  any  difference  if  powder  was  kept  for 
sale  ;  to  which  King  replied,  '  No.'  There  was  also  evidence  that  plaintiff,  at  the 
time  of  the  application  for  the  insurance  on  the  goods,  told  the  agent  he  did  not 
think  he  (plaintiff)  had  a  light  to  insure  Bennett's  share,  and  that  King  replied  it 
would  make  no  diffei'ence;  that  plaintiff  had  a  right  to  insure  the  whole.  The 
fire  occurred  on  the  31st  da,y  of  March,  1860,  by  which  the  store  building  and  the 
stock  of  goods  were  destroyed.  The  circuit  judge  charged  the  jury  that  '  if  the 
agent.  King,  at  the  time  of  making  the  policy  on  the  goods,  knew  the  interest  of 
the  pai-ties— that  they  were  jointly  owned  by  the  plaintiff  and  Bennett— and 
insured  the  whole  stock,  the  policy  would  be  valid  for  the  whole  stock  insured.' 
To  this  charge  exception  was  taken,  and  this  presents  the  first  question  we  shall 
consider.  It  is  evident  from  the  language  of  this  charge  that  it  was  intended  to 
instruct  the  jury  that  if  the  agent,  at  the  time  of  making  the  policy,  knew  the 
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to  cove}'  the  interests  of  the  firm,  and  issued  the  policy  in  the  name  of 
one  parfcier  alone,  a  recovery  may  be  had  for  the  whole  interest,  if 
the  policy  is  ratified  by  the  other  partners.'    But  in  order  to  have 

interest  of  the  parties,  etc.,  the  policy  would  be  valid  foi-  the  whole  amount  of 
the  interest  of  both  partners,  and  that  the  plaintiff  was  entitled  to  recover  in  this 
action  the  whole  amount  of  the  loss  of  all  the  goods,  though  his  interest  at  the 
time  of  the  insurance  was  but  one-half,  and  though  the  insurance  was  in  his 
name  alone,  and  his  declaration  averi-ed  that,  '  at  the  time  of  making  said  policy,' 
and  from  thence  until  the  loss,  etc.,  he  was  the  owner  of  said  pj-operty  insured 
by  said  policy,  and  of  the  value,  and  to  the  amount,  by  the  said  defendant  insured 
thereon.'  Wi-thout  attempting  to  decide  what  might  have  been  the  rule  of  law, 
had  it  appeared  from  the  evidence  that  the  insurance  was  really  intended  for  the 
benefit  of  the  firm,  the  premium  paid  from  the  partnership  fund,  and  the  transac- 
tion subsequently  ratified  by  the  other  pai-tner ;  we  think  where  (as  in  the  pres- 
ent case)  there  is  no  evidence  of  this  kind,  and  its  whole  tendency  is  the  other 
way,  the  rule  is  well  settled,  in  reference  to  a  fire  policy  like  tjjis,  that  if  one 
partner,  or  part  owner  of  property  held  in  common,  insure  in  his  own  name  only, 
the  policy  will  cover  his  undivided  interest,  mid  iio  inore.  Chraves  v.  Boston 
Marine  Ins.  Co.,  2  Cranch,  419,  440  ;  3  Kent  {5th  ed.)  258  ;  2  Duer's  Ins.  §5  20  and 
24  ;  Finney  v.  Bedford  Covi.  Ins.  Co.,  8  Mete.  348  ;  Finney  v.  Waxren  Ins.  Co.,  X 
Mete.  16 :  Pearson  v.  Lord,  6  Mass.  81  ;  1  Phil,  on  Ins.  219,  §  391 ;  1  Araould  on 
Ins.  146,  and  note.  The  rule  may  be  otherwise  when  the  partner  making  the  insur- 
ance has  made  advances  to  the  firm,  which,  by  agreement,  are  to  constitute  a  lien 
on  the  goods  insured.  2  Duer  on  Ins.  §§  19  and  24  ;  Milliandore  v.  Atlantic  Ins. 
Co.,  8  La.  557.  We  do  not  see  how  the  agent's  knowledge  of  the  interest  of  the 
parties,  nor  his  belief  or  assurance  that  Hall  had  the  right  to  insure  the  whole, 
can  affect  the  question,  so  long  as  the  insurance  was  not  in  fact  made  on  the 
account,  and  for  the  benefit,  of  the  firm.  One  partner  cannot,  by  reason  alone  of 
his  interest  as  such,  insure  in  his  own  name,  and  for  his  own  benefit,  the  interest 
ot  his  copartner  in  the  partnership  stock,  and  though  such  may  have  been  tlie 
mtmtwn  both  of  the  assured  and  the  company,  on  entering  into  the  contract,  the 
pohcy,  m  legal  effect,  can  only  operate  as  an  indemnity  against  loss  to  the  extent  of 
the  plaintiffs,  undivided  half  of  the  goods.  And  if  the  policy,  when  made,  did 
not  cover  the  other  partnei-'s  undivided  half,  that  portion  would  not  be  brouo-ht' 
withm  It  by  the  plaintiffs  subsequent  acquisition  of  the  property  from  the  otiier 

ro'Tf"??^"**T/'"''T>'^°-  ^:  ^«&''*«^'  60  Penn.  St.  227;  in  Keith  v.  aiohe  Ins.  Co.. 
52  111.  518  ;  4  Am.  Rep.  624,  a  bill  in  chancery  was  filed  to  reform  a  policy.  It 
alleges  that  dunng  the  .summer  and  autumn  of  1865,  the  firm  of  Keith,  Snell  & 
Taylor  purchased  and  place.l  in  store  at  West  Point,  in  Mississippi,  «,  quantity  of 
cotton,  for  which  they  paid  a  large  sum  of  money.  To  make  these  purchasesthe 
firm,  through  Samuel  S  Keith,  one  of  the  partners,  procured  the  money  on  a  loan 
from  the  Third  National  Bank  of  Chicago,  in  the  name  of  and  for  the  firm. 
ySl     \  December,  1865,  Keith  applied  to  Ira  Holmes,  the  cashier  of  the 

bank,  who  was  also,  with  his  brothers,  general  insurance  agent  at  Chicago,  to 
procure  a  policy  of  msurance  on  the  cotton.  Holmes  was  also  the  treasi1i?er  of 
ITirhp™  ?."  T^  'P^r  *-"  v"  t^^«^^t'j<^ct,  Holmes  referred  Keith  to  Holmes 
t,.nfh.,ft>..?  if  ■"''*  *e  pohcy.  Ira  had  previously  inetructed  Holmes  & 
Brothers,  that  when  an  application  should  amount  to  more  than  the  companies 
which  they  represented  wished  to  take,  to  place  the  amount  with  appeS  kn 
agreement  was  made  by  Keith  and  Holmes  &  Brothers,  they  acting  for  various 
insurance  companies  to  insure  the  cotton.  "ug  lui  \aiious 

A  certificate  of  insurance  was  made  to  Keith  individually.     The  amount  of 

TTZ.^t':t  ^T'  ^'^.'^''*  ^•^''?,?  '^■•^«''  *^^"  *^«  companie^s  for  which  Holmes 
&Bi  others  were  agents  were  willing  to  take,  they  applied  to   appellees  and 

of  jTui7l^rT*'r'°'"f '^S*^.''"  *^^  ''""^  iiwasburneTon  theeth 
thev  wer^liiblP  to^^  f  ''^^"^^^  ^  ^^^-  ""  ^^"^  ^'•°""'i  ^^^^'  '^  ii^^le  at  all, 
ma,ymttotn.n.,?T"\^^""f-"^^  '?^,  "'"^  '°^^'  ^"'^"''^^  the  certificate  wai 
ntei'estt  ?hl  ™  to ,  ;h  '  "'  '"^'"'  '"'l^'^l  "'^•"e.  a.i<i  as  he  owned  but  a  third 
inteiest  in  the  cotton,  they  were  only  hable  to  make  good  his  loss,  and  not  that  of 
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that  effect,  it  must  be  shown  that  he  intended  to  covei-  the  interests  of  the 
other  partners,  rather  than  the  whole  interest  for  his  own  benefit;  '  and  that 

his  partners.  Thereupon  appellants  filled  this  bill  to  reform  and  enforce  the  con- 
tract as  it  was  made  and  should  have  been  written,  alle.q-ing-  that  the  insurance 
was  made  for  the  firm,  and  that  he  so  informed  the  agents,  and  was  assured  by 
them  that  it  should  all  be  made  right,  but  they  had  taken  it  in  his  individual 
nrme.  On  the  hearing-  in  the  court  below,  the  relief  prayed  was  refused  and  the 
bill  disniisseil. 

Keith  testified  that  he  went  to  Holmes  &  Brothers  on  the  6th  or  7th  of  Decem- 
bei-,  ISO.),  to  procure  an  insurance  on  two  hundred  and  twenty  bales  of  cotton, 
worth  ^2,000  ;  that  he  saw  Edgar  and  Albert  Holmes,  and  informed  them  of  his 
business  ;  stated  to  them  the  quantity  of  cotton,  and  where  and  how  it  was  situ- 
ated, and  that  it  was  guarded  night  and  day  ;  that  it  belonged  to  Keith,  Snell  & 
Taylor,  and  would  be  consigned  to  Keith  at  New  York,  and  only  awaited  trans- 
portation to  that  point,  and  Albert  Holmes  sai<l  he  woulil  take  the  risk  ;  that  the 
rate  was  agreed  upon  ;  that  he  then  made  out  a  list  of  the  companies  by  which 
the  insurance  would  be  made  ;  that  the  amount  was  fixed  at  $49,500  ;  that  Holmes 
said  the  companies  they  I'epresented  could  take  but  §42,000  ;  bnt  he  would  go 
out  and  get  another  company  to  take  S7,500  more,  making  the  amount ;  that  on 
the  same  oi'  next  day  he  met  Albert  Holmes  and  he  said  that  he  had  placed  i57,.500 
in  the  olfice  of  appellees  ;  that  he  said  to  him  the  cotton  belonged  to  Keith,  Snell 
&  Taylor,  to  be  consigned  to  Keith  at  New  York,  and  asked  if  it  would  make  any 
diiference  to  issue  it  in  the  name  of  the  firm  and  not  his  ;  that  Holmes  replied  that 
he  did  not  think  it  would,  but  he  would  make  it  all  right ;  that  Ii'a  Holmes,  the 
treasiu'er  of  appellees,  knew  to  whom  the  cotton  belonged  ;  that  before  applying 
for  the  insurance  he  saw  Ira  Holmes  and  asked  bim  if  he  wanted  the  risk  ;  that 
he  told  witness  to  go  to  the  insurance  office  and  they  would  fix  it  up,  and  that  he 
went  and  made  the  arrangement ;  the  premium  was  not  paid  at  the  time,  as  the 
time  the  policy  would  run  was  not  then  fixed,  as  that  depended  upon  when  it 
would  be  shipped ;  that  the  premium  was  paid  in  the  latter  part  of  January  or 
early  in  February  ;  that  after  the  loss  he  had  a  conversation  with  Ira  Holmes, 
and  he  said  he  was  treasurer  of  appellees,  and  if  the  loss  was  a  straight  one,  their 
company  should  pay  it  without  taking  any  advantage  of  technicalities  in  the 
policies  ;  that  he  said  he  knew  the  cotton  belonged  to  Keith,  Snell  &  Taylor,  and 
if  it  was  a  fair  loss  no  advantage  would  be  taken  by  reason  of  its  being  in  Keith's 
name  ;  that  after  the  proofs  were  made  he  heard  no  objections  by  Holmes  or  any 
officer  of  the  company  in  regard  to  the  proofs  ;  that  Holmes  &  Brothers  held  the 
policy  at  the  time  of  the  fire,  and  when  the  premium  was  paid ;  that  in  the 
month  of  May  he  consulted  Swett  at  his  office,  when  the  policies  were  sent  for, 
and  that  he  and  Swett  then  went  to  the  office  of  Holmes  &  Brothers,  and  asked 
them  to  change  them  to  Keith,  Snell  &  Taylor ;  that  they  did  not  deny  that  the 
cotton  belonged  to  or  was  insured  foi-  the  firm,  but  said  that  as  some  trouble  was 
likely  to  grow  out  of  the  transactions,  they  declined  to  make  the  change. 

Holmes  con-oborated  Keith  in  the  material  portions  of  his  evidence,  and  that  he 
took  the  certificate  of  insui-ance  to  appellees'  office  and  requested  the  secretary 
to  Insert  the  words  "loss,  if  any,  payable  to  Keith,  Snell  &  Taylor,"  and  as  a 
reason  for  the  request,  informed  him  that  the  cotton  belonged  to  that  firm,  and  he 
thereupon  inserted  the  language  as  desired ;  that  appellees  paid  Holmes  & 
Brothers  ten  per  cent,  of  the  premium  for  soliciting  or  obtaining  this  insurance. 
He  said  he  though  Ira  Holmes,  treasurer,  knew  of  the  insurance  at  the  time  the 
policy  was  issued ;  that  he  paid  the  pi'emium,  $75,  less  their  commissions,  to 
appellees  on  the  25th  of  Junuary,  1866,  and  after  he  heard  of  the  loss. 

Ira  Holmes  corroborated  Keith's  evidence  in  part,  and  did  not  contradict  his 
testimony.  He  also  said  that  when  the  insurance  was  taken,  he,  as  treasurer  of 
the  company,  knew  the  cotton  belonged  to  Keith,  Snell  &  Taylor ;  that  he  thinks 
Bowen,  the  president  of  the  bank,  knew  the  purpose  for  which  the  money  was 
loaned,  and  knew  of  the  insurance  of  the  cotton  soon  after  it  was  effected.       _ 

"From  this  evidence,"  said  Walker,  J.,  "  it  is  manifest  that  Keith  intended  to 
insure,  and  supposed  he  had  insured  the  entire  property^  and  not  merely  his 

*  Peoria,  etc.,  Ins.  Co.  v.  Hall,  ante. 
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the  contract  was  for  such  a  policy,  but  ly  the  mistake  or  fraud  of  the 
agent  m-  insurers,  it  was  made  simply  to  cover  his  own.'     When  one 

interest  in  it.  He  expressly  applied  for  the  insurance  in  the  name  of  the  firm, 
anil  seeing  the  entry  in  the  book  in  his  name,  asked  whether  it  would  not  make 
a  difference  if  it  was  not  in  the  name  of  the  firm,  and  at  the  same  time  stated 
that  it  belonged  to  his  firm,  when  Holmes  said  he  thought  not,  but  would 
make  it  right.  The  mind  can  anive  at  no  other  rational  conclusion,  fi-om  this 
evidence,  than  that  Keith  intended  to  insure,  and  supposed  he  had  so  insured  the 
jirpperty  for  the  firm,  and  not  his  separate  interest. 

Again,  Holmes  ascertained  the  amount  by  calculating  its  value  by  the  number 
of  bales,  and  not  by  calculating  the  value  of  Keith's  interest  in  the  cotton.  Keith 
also  paid  the  premium  on  the  full  amount  of  the  cotton  and  not  on  his  interest. 
From  all  of  these  facts  we  must  conlude  that  the  agents  undei-stood,  and  could 
have  understood  nothing  else  than  that  Keith  desired  to  insui'e  the  entire  lot  of 
cotton  in  the  name  of  his  firm.  And  it  is  equally  clear  that  the  agents  agreed  to 
do  so  when  the  applicatou  was  made  ;  and  we  will  not  presume  that  they  designed 
to  perpetrate  a  fraud  on  Keith.  That  it  was  not  so  insured  by  the  agents  must 
have  arisen  from  inattention  or  from  want  of  knowledge  that  it  was  material 
that  the  firrti  name  should  be  inserted  in  the  policy  as  the  assured.  And  we  pre- 
sume that  it  was  for  the  latter  reason,  from  the  fact  that  they  had  inserted,  '  loss, 
if  any,  payable  to  Keith,  Snell  &  Taylor,'  perhaps  under  the  supposition  that  such 
a  clause  would  have  the  same  effect  as  inserting  the  fii-m  name  as  the  assured. 

It,  howevei-.  remains  to  ascertain  whether  the  oflacei-s  of  the  appelees'  company 
understood  ajid  intended  to  insure  the  entii-e  interest  in  the  cotton  held  by  Keith's 
firm.  They  knew  they  were  insuring  all  of  the  cotton,  and  not  an  undivided 
interest.  They  received  a  full  premium,  and  specifically  state  that  they  had 
insured  two  hundred  and  twenty  bales.  Their  treasurer  knew  that  the  firm  had 
borrowed  money  from  their  bank  to  purchase  the  cotton,  and  it  nowhere  appeaiB 
that  Keith  ever  owned  any  cotton  in  his  individual  right,  much  less  this  large 
quantity.  They  must,  therefore,  have  known  what  Keith's  interest  was,  and  the 
true  ownership  of  the  projierty,  when  the  policy  was  issued,  and  they  must  also 
have  known  that  the  sum  at  which  it  was  valued  was  three-fold  the  value  of  his 
individual  interest.  This  might  not,  of  itself,  be  sufficient  to  establish  a  mistake 
i-equiring  a  reformation  of  the  conti-act,  but  it  is  strong  evidence  when  considered 
in  connection  with  the  other  circumstances  of  the  case. 

In  addition  to  all  this.  Homes  &  Brothei's  were  the  agents  of  appellees.  They, 
it  is  true,  were  not  their  regular  agents,  but  they  had  previously  solicited  insur- 
ance for  them,  and  had  been  paid  a  percentage  therefor,  and  were  in  this  case 
paid  ten  per  cent,  of  the  premium  received  by  appelees  on  this  policy,  and  one  or 
more  of  the  members  of  the  firm  of  Holmes  &  Brothel's  were  stockholders  in  the 
company,  and  Ira  was  not  only  a  stockholder,  but  was  the  treasui'er  of  the  com- 
pany, and  a  member  of  the  firm  of  Holmes  &  Bi'others.  The  firm,  therefore  had 
notice  of  the  nature  of  the  application,  and  agreed  to  insure  in  the  name  of  Keith, 
Snell  &  Taylor. 

In  the  case  of  The  Atlantic  Insurance  Company  v.  Wright,  22  111.  463,  it  was 
held,  that  if  an  agent  of  an  insurance  company  is  informed  of  all  the  facts  con- 
nected with  the  interests  of  the  assured  in  the  property  described  in  the  policy, 
and  does  not  require  a  statement  of  the  same,  the  company  will  be  bound  by  his 
acts  and  cannot  avoid  the  policy,  because  the  true  interest  was  not  stated,  but 
will  be  estopped  by  the  acts  of  theii'  agents.  And  the  same  rule  has  since  been 
repeatedly  recognized  and  applied  by  this  court.  Then,  if  knowledge  by  the 
agent  is  sufficient  to  charge  the  company,  much  more,  an  application  disclosing 
all  the  facts,  and  a  request  by  the  assured  to  have  it  insured  according  to  that 
interest,  and  an  agreement  by  the  agent  to  do  so  should  bind  the  company. 
Holmes  &  Brothel's,  then  acting  in  the  capacity  of  agents  of  appelees,  and  having 
been  fully  informed  that  it  was  the  interest  of  the  firm  and  not  Keith's  aJone,  that 
was  to  be  insured,  and  having  agreed  to  do  so,  when  coupled  with  the  knowledge 
of  the  circumstances  of  the  ownership  of  the  cotton,  and  their  receiving  a  premium 
on  the  full  value  of  all  the  cotton  and  not  of  Keith's  intei-est,  we  think,  fully 

^ Keith  V.  Globe  Ins.  Co.,  ante;  Manhattan  Ins.  Co.,  ante. 
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partner  takes  out  a  policy  in  his  own  name,  intmiding  to  protect  the 
jniterests  of  the  other  partners,  who  subsequently  ratify  the  same,  he 
stands  as  a  trustee  for  them  as  to  the  amount  in  excess  of  his  own 
interest.'  A  surviving  partner,  or  tenant  in  common,  may  enforce  a 
policy  issued  to  protect  the  entire  interest  in  the  property." 

Person  liable  to  another  for  loss  of  property. 

Sec.  284.  "Where  a  person,  by  statute,  or  by  the  common  law,  or  by 
contract,  is  liable  to  another  for  an  injury  to,  or  the  loss  or  destruction  ), 
by  fire,  of  property  of  another,  whether  in  his  possession  or  not,  he 
may  protect  himself  against  such  contingent  liability  by  insurance,  as 
an  innkeeper,'  a  lighterman,'  railroad  companies,'  common  carriers 
of  every  kind, °  a  pawnbroker,'  warehousemen  or  wharfingers, °  a  person 
having  the  goods  of  another  in  his  possession  to  be  repaired  or  manu- 
factured,' or  any  person  having  the  care  or  custody  of  the  goods  of 
another,  for  any  purpose,  who  is  liable  for  their  safe  keeping,  either 
by  law  or  contract,  may  protect  himself  from  loss  thereof  by  fire,  by 
insurance.'"  A  person  who,  with  the  consent  of  the  owner,  makes 
repairs  upon  a  building,  /w  his  own  benefit,  has  an  insurable  interest 
thereon  to  the  extent  of  his  expenditures." 

A  general  creditor  has  no  insurable  interest. 

Sec.  285.  ■  A  mere  general  creditor  has  no  insurable  interest  in  his 
debtor's  property,  and  an  insurance  eifected  upon  such  an  interest 
would  be  void,  as  insurance  companies  have  no  power  or  authority  to 
insure  or  guarantee  the  payment  of  a  debt,'^  but  a  surety  upon  a  mort- 

estabUshes  the  mistake  in  executing  the  policy,  and  requires  that  it  should  be 
reformed  so  as  to  make  Keith,  Snell  &  Taylor  the  assured,  as  was  intended  by  the 
parties  when  it  was  issued." 

^Murray  v.  ColwmbUm  Ins.  Co.,  11  John  (N.  Y.)  302  ;  Graves  v.  Ins.  Co.,  2  Cr. 
(U.  S.)  419 ;  Manhattan  Ins.  Co.  v.  Webster,  ante;  Page  v.  Fry,  2  B.  &  P.  200. 

"  OaJtman  v.  Dorchester,  etc.,  Ins.  Co.,  98  Mass.  57. 

'  Bunyon  on  Ins.  24. 

*Achard  v.  Ring,  Q.  B.,  Dec.  19,  1874 ;  Stewart  v.  /Steamship  Co.,  L.  R.,  8  Q. 
B.  362. 

'•Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  105  Mass.;  Mondanock  R.  R.  Co.  v. 
Manufacturer^  Ins.  Co.,  113  Mass.  74. 

'M<yrewood  v.  Pollock,  1  E.  &  E.  743 ;  Consuley  v.  CoTten,  3  B.  &  Ad.  478 ;  Chase  v. 
Washington  Ins.  Co.,  12  Barb.  (N.  Y.)  595. 

"Shockell  V.  West,  6  Jur.  (N.  S.)  95. 

'Waters  v.  Monarch  Ins.  Co.,  5  El.  &  Bl.  870. 

'Getchell  v.  ^SKjm  Ins.  Co.^  14  Allen  (Mass.)  325. 

"  Chase  v.  Washington,  etc.,  Ins.  Co.,  12  Barb.  (N.  Y.)  595 ;  Getchell  v.  JEtna 
Ins.  Co.,  14  Allen  (Mass.)  325. 

"  Looney  v.  Looney,  116  Mass.  283. 

^""Foster  v.  Van  Reed,  5  Hun  (N.  Y.)  343. 
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gage  debt,'  a  receiptor  of  property  attached,'  or  any  person  who  has 
a  legal  or  equitable  interest  in  the  specific  property  insured,  and 
would  sustain  a  pecuniary  loss,  as  an  incident  to  the  destruction  of  the 
property,  may  insure  the  same. 

Fixtures. 

Sec.  286.  One  who  has  permitted  another  to  build  a  house  upon  his 
land,  but  who  has  given  no  permission  for  its  removal,  has  an  insura- 
ble interest  therein,  and  this  is  not  defeated  by  an  agreement  that 
such  person  may  purchase  the  land,  nor  even  by  a  consent,  revoked, 
however,  before  sale,  that  the  house  might  be  sold  on  execution  as  the 
personal  property  of  the  person  building  it.' 

One  held  out  as,  but  not  in  fact,  partner. 

Sec.  287.  Where  one  permits  another  to  use  his  name  in  the  buying 
and  selling  of  goods,  a  policy  taken  out  in  the  name  of  both  will  be 
good,  although  the  property  in  fact  belongs  to  the  one  purchasing  it. 
The  lialility  of  the  other  is  enough  to  uphold  an  insurable  interest.* 

Tenant  bf  curtesy.    Husband's  interest  in  wife's  property. 

Sec.  288.  Where  the  husband  has  an  interest  in  the  real  estate  of 
his  wife  as  tenant  by  curtesy,  and  under  his  right  of  present  occupa- 
tion, that  will  uphold  a  policy  thereon  during  the  life-time  of  the  wife. 
He  has  a  right  to  the  use  and  enjoyment  of  the  premises,  or  their 
rents  and  profits,  during  the  joint  lives  of  himself  and  wife,  and  is 
tenant  by  curtesy  at  her  decease, °  and,  where  he  has  a  right  to  the 
use  of  her  personal  property  during  her  life,  and  takes  it  at  her  death, 
he  has  an  insurable  interest  therein,  as  of  household  furniture ;°  and, 
in  either  case,  he  may  recover  the  whole  value,  and  is  not  restricted 
to  his  interest  therein.' 

Pawnbrokers  or  pledgees. 

Sec.  289.  A  person  holding  goods  or  property  as  security  for  advances 
made  has  an  insurable  interest  therein,  and  having  a  qualified  property 
therein,  and  being  bound  to  restore  it  to  the  owner  on  payment  of  the 


'Waring  v.  Loder,  53  N.  Y.  581. 
'Freeman's  Ins.  Co.  v.  Powell,  ante. 
'Oatanan  v.  Dorchester  Ins.  Co.,  98  Mass.  57. 
.     *Gould  V.  York,  etc.,  Ins.  Co.,  47  Me.,  403. 

'■Franklin,  etc.,  Ins.  Co.  v.  Drake,  2  B.  Mon.  (Ky.f  47 ;  ColmnHan  Ins.  Co.  v. 
Lawrence,  2  Peters  (U.  S.)  43 ;  Harris  v.  Ins.  Co.,  50  Penn.  St.  341. 
'Clarke  v.  Fireman's 'Ins.  Co.,  18  La.  431. 
''Fireinan's  Ins.  Co.  v.  Drake,  ante. 
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advances,  he  is  not  restricted  to  his  advances,  but  may  insure  for  the 
entire  value  of  the  property. 

Lien  for  material. 

Sec.  290.  Where  a  person  furnishing  material  for  a  building  or  ves- 
sel is  given  a  lieu  thereon  for  the  price,  he  has  an  insurable  interest 
in  the  building  or  vessel  to  the  extent  of  his  lieu." 

Trustee. 

Sec.  291.  A  trustee  is  not  in  law  hound  to  insure,  but  he  may  do  so, 
and  if  he  does,  the  insurance  enures  to  the  benefit  of  his  cestui  que 
trust,  and  the  cestui  que  trust  may  insure  for  himself."  One  trustee — 
where  there  are  more  than  one — may  insure  for  the  whole ;  or  if  he 
insures  without  authority  of  the  other  trustees,  the  others  may  ratify 
the  same,  and  the  bringing  of  an  action  in  their  names  is  a  sufficient 
ratification."  Money  received  by  a  trustee  upon  a  policy  covering  the 
trust  property,  is  the  property  of  the  cestui  que  trust,  and  cannot  be 
attached  as  the  money  of  the  trustee  upon  his  debts.' 

Many  persons  nia7  have  insurable  interest  in  same  property. 

Sec.  292.  Many  persons  may  have  an  insurable  interest  in  the  same 
property,  arising  from  different  sources,  and  standing  upon  entirely 
distinct  and  different  grounds,  as  the  owner  in  fee." 

Mortgagee. 

Sec.  293.  A  mortgagee  of  the  same  premises/ 

Assignee. 

Sec.  294.  The  assignee  of  a  mortgagee." 

Surety  or  indorsee. 

Sec.  295.  A  person  who  is  personally  responsible  for  the  mortgage 
debt." 

^S^itherland  v.  Pratt,  11  M.  &  W.  296 ;  Waring  v.  Indemnity  F.  Ins.  Co.,  45 
N.  Y.  607. 

^Franklin,  etc.,  Ins.  Co.  v.  Coates,  14  Md.  288. 

'  Crawford  v.  Hunter,  8  T.  R.  13 ;  White  v.  JBud.  R.  Ins.  Co.,  7  How.  Pr. 
(N.  Y.)  351. 

*Ins.  Co.  V.  Chase,  5  Wall.  (U.  S.)  509. 

'Lerow  v.  WelwoHk,-  9  Allen  (Mass.)  382. 

'French  v.  Roberts,  16  N.  H.  177 ;  Allen  v.  Franklin  F.  Ins.  Co.,  9  How.  Pr. 
(N.  Y.)  501;  Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  40;  Higginson 
V.  Dall,  13  Mass.  96 ;  Locks  v.  N.  Am.  Ins.  Co.,  id.  61. 

'  ffolh-ook  V.  Ainerican  Ins.  Co.,  1  Curtis  C.  C.  (U.  S.)  193 ;  Davis  v.  Quinoy, 
etc  Ins  Co.,  10  Allen  (Mass.)  113 ;  Fox  v.  Phoenix  Ins.  Co.,  52  Me.  333 ;  Traders' 
Ins.  Co.  V.  Robert,  9  Wend.  (N.  Y.)  404 ;  Ins.  Co.  v.  Updegraff,  21  Penn.  St.  513. 

'Ins.  Co.  V.  Woodruff,  26  N.  J.  L.  541. 

»  Waring  v.  Loder,  53  N.  Y.  581. 
3t 
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Mechanic  having  lien. 

Sec.  296.  A  mechanic  erecting  buildings  thereon  under  an  entire 
contract,  or  a  material-man  for  materials." 

Mortgagor. 

Sec.  297.  A.  mortgagor  and  mortgagee  may  each  insure  the  premises 
for  their  separate  benefit.  The  mortgagee,  however,  can  only  insure 
to  the  amount  of  his  claim  or  debt ;  and  in  case  of  loss,  the  insurer  is 
entitled  to  an  assignment  of  his  interest,  which  the  mortgagor  may 
insure  to  the  full  value,  and  can  recover  the  same,  notwithstanding  the 
mortgage,  and  the  mortgagee  is  entitled  to  no  beuefit  therefrom." 

Attaching  or  levying  creditor. 

Sec.  298.  An  attaching  or  levying  creditor.' 

Sheriffs. 

Sec.  299.  A  sheriff  or  his  deputy  has  an  insurable  interest  in  the 
property  attached  or  levied  upon  by  them.  In  case  of  the  deputy, 
however,  the  insurance  should  be  in  the  name  of  the  sheriff;*  but  it 
seems  that  the  expense  cannot  be  taxed  against  the  parties.' 

Judgment  creditor,  when. 

Sec.  800.  And  where,  by  law,  a  judgment  is  a  lien  upon  real  estate, 
a  judgment  creditor,  even  though  execution  was  not  issued." 

Vendee  of  property. 

Sec.  301.  A  person  in  possession  under  a  contract  to  purchase,'  or 
who  has  an  equitable  interest  in  the  estate.' 

Executors.    Administrators. 

Sec.  302.  An  executor  in  the  estate  of  his  intestate,  even  where  by 
law  the  title  vests  in  the  heirs,  he  holding  in  trust  for  the  beneficiaries 

'  Franklin  Ins.  Co.  v.  Coates,  14  Md.  285 ;  Protection  Ins.  Co.  v.  Hall,  16  B. 
Mon.  (Ky.)  411. 

"  Carpenter  v.  Providence  Wash.  Ins.  Co.,  16  Pet.  (U.  S.)  495 ;  French  v.  Pagers, 

16  N.  H.  177  ;  Allenv.  Franklinlm.  Co.,  9  How.  Pr.  (N.  Y.)  501 ;  /Strongv.  Manw- 
fofiureirs'  Ins.  Co.,  10  Pick.  (Mass.)  40  ;  Cmjtj/  v.  Cormnonweatth  Ins.  Co.,  id  535. 

'  Mickles  v.  Rochester  City  Bank,  11  Paige  Ch.  (N.  Y.)  118  ;  Mapes  v.  Coffin,  5 
id.  296 ;  Herkiiner  v.  Rice',  27  N.  Y.  163 ;  Springfield  F.  &  M.  Ins.  Co.  v.  Alien, 
43  id.  389. 

'  White  V.  Madison,  26  N.  Y.  117. 

» Burke  v.  Brig  M.  P.  Rich,  1  Cliff.  (U.  S.)  509. 

'  Rohrback  v.  Germania  F.  Ins.  Co.,  62  N.  Y.  47. 

T  ShotweU  V.  Jefferson  Ins.  Co.,  5  Bos.  (N.  Y.)  247 ;  Ayres  v.  Hartford  Ins.  Co., 

17  Iowa,  176 ;  M'Gimiey  v.  Phcenix  Ins.  Co.,  1  Wend.  (N.  Y.)  85. 

'Rohrback  v.  ^tTia  Ins.  Co.,  1  T.  &  C.  (N.  Y.)  339  ;  Redfield  v.  Holland  Pur- 
chase In.1.  Co.,  56  N.  Y.  354. 
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under  the  will  or  by  distribution.'  An  administrator,  where  the  per- 
sonal estate  is  insufficient  to  pay  the  debts,"  but  when  the  personality 
is  sufficient,  quei'e  ? ' 

Tenants — Married  women,  etc. 

Sec.  303.  A  tenant  for  a  term  has  an  insurable  interest  to  the  extent 
of  the  value  of  his  leasehold  interest ; '  and  a  tenant  who  erects 
buildings  under  a  right  to  remove  them,  may  insure  them  as  his  own.' 

A  tenant  by  curtesy  or  dower." 

A  tenant  in  tail.' 

A  married  woman  in  her  own  estate,  and  her  husband,  where  by 
law  he  is  given  a  present  interest  therein.' 

Where  the  plaintiff's  wife  was  the  owner  of  real  estate  in  her  own 
right,  and  two  days  after  her  marriage,  in  consideration  of  her  indebt- 
edness to  him  before  her  marriage,  executed  to  him  a  paper  of  the 
following  tenor :  "  I  do  hereby  certify  that  I  owe  to  J.  Rohrback  (the 
husband)  the  sum  of  $700,  and  the  sum  of  $25,  for  each  and  every 
month  from  July  14th,  1863,  and  for  every  month  he  may  live  with 
me  henceforth,  without  any  deduction  whatever,  which  amount  shall 
be  a  lien  upon  my  property."  And  the  husband  procured  an  insnr- 
upon  the  property.  It  was  held,^  in  an  action  upon  the  policy,  that, 
unjder  the  statute  of  New  York  relative  to  married  women,  that  this 
created  a  lien  upon  her  property  that  constituted  a  sufficient  insurable 
interest ;  °  but  if  the  husband,  having  no  present  legal  or  equitable 
interest  therein,  takes  a  policy  in  his  own  name,  it  is  bad.'"  Or, 
indeed,  any  person  who  has  a  certain,  definite,  or  fixed  interest  in  the 
property,  so  that  an  injury  thereto  or  destruction  thereof  would  result 
in  pecuniary  loss  to  him  as  a  purchaser  under  execution  before  a  con- 
veyance has  been  made  to  him." 

'  /Savage  v.  Hoviard  Ins.  Co.,  52  N.  Y.  502;  Herkimer  v.  Rice,  ante;  Phelps  v. 
Gfebhard,  9  Bos.  (N.  Y.)  .504. 

"  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454. 

'Beach  v.  Bowery  Ins.  Co.,  8  Abb.  Pi-.  (N.  Y.)  261  n. 

••New  York  v.  Hamilton  Ins.  Co.,  10  Bos.  (N.  Y.)  537. 

'5bpe,  etc.,  Ins.  Co.  v.  Brolaskey,  35  Penn.  St.  282. 

'Harris  v.  York,  etc.,  Ins.  Co.,  50  Penn.  St.  341 ;  Ins.  Co.  v.  DraJte,  2  B.  Mon. 
(Ky.)  4. 

'  Curry  v.  Com/monweaUh  Ins.  Co.,  10  Pick.  (Mass.)  535. 

'Mutual  Ins.  Co.  v.  Dedle,  18  Md.  26. 

'Bohrhaek  v.  ^tna  Ins.  Co.,  1  T.  &  C.  (N.  Y.)  339. 
^Eminence,  etc.,  Ins.  Co.  v.  Jesse,  1  Met.  (Ky.)  523. 

".^Itna,  etc.  Ins.  Co.  v.  Miers,  5  Sneed  (Tenn.)  139;  Herkimer  v.  Rice,  amte; 
Rohrback  v.  Qermania  F.  Ins.  Co.,  ante. 
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Receiptor  or  bailee. 

Sec.  304.  A  receiptor  of  property  attached,  or  any  person  who,  at 
the  request  of  the  owner,  becomes  security  for  its  return  to  the  officer 
seizing  or  attaching  it.' 

Agent,  trustee,  bailee. 

Sec.  305.  An  agent,  bailee,  trustee  or  any  person  having  the  custody 
of  property  for  another,  who  is  responsible  for  its  safe  return.'' 

Each  joint  owner  or  tenant  in  common. 

Sec.  306.  One  partner  to  the  extent  of  his  interest  in  the  property 
of  the  firm  ; '  and  a  policy  in  the  name  of  one  partner  will  only  cover 
his  legal  interest  therein,"  unless  through  ignorance,  fraud  or  mistake 
on  the  part  of  the  insurer,  the  policy  was  issued  in  the  name  of  one 
owner,  when  it  should  have  issued  in  the  name  of  all.'  Even  where 
the  partnership  is  merely  nominal,  and  the  business  is  really  carried 
on  for  the  benefit  of  one  of  them,  a  policy  may  be  taken  out  in  the 
name  of  the  firm,  because  in  such  a  case,  all  the  persons  who  permit 
their  names  to  be  used  as  partners  are  liable  for  the  debts  of  the  firm, 
and  therefore  have  an  interest  in  the  preservation  of  the  property." 

Proflts. 

Sec.  307.  A  person  who  has  an  interest  in  the  proflts  of  property,  or 
in  the  cargo  of  a  ship,  may  insure  the  same.'  But  when  profits  are 
insured  it  must  be  qua  profits ; '  but  the  profits  need  not  be  specifically 
defined.  It  is  enough  if  the  policy  covers  the  profits  as  "  on  profits  " 
in  connection  with  an  insurance  on  a  business  of  any  kind.°  In  ascer- 
taining the  profits,  they  are  to  be  treated  as  a  mere  excresence  upon 
the  value  of  the  goods  beyond  prime  cost.     The  gain  over  the  cost.'" 

In  personal  property,  the  owner  has  an  insurable  interest  as  a  mat- 

'Mreman's  Im.  Co.  v.  Powell,  16  B.  Mon.  (Ky.)  311. 

"^tna  In-i.  Co.  v.  Hall,  15  B.  Mon.  (Ky.)  411 ;  Franklin  Ins.  Co.  v.  Coates,  14 
Md.  285  ;  OraJiam  v.  Fireman's  Ins.  Co.,  2  Dis.  (Ohio)  255. 

' Converses.  Citizen's  Mut.  Ins'.  Co.,  10  Gush.  (Mass.)  37;  DM  v.  Eaale Ins.  Co., 
4  Mass.  (U-.  S.)  172. 

*  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474. 

"  Mantrnttan  Ins.  Co.  v.  Webster,  59  Penn.  St.  227. 

»  Phainix  Ins.  Co.  v.  Hamilton,  14  "Wall  (U.  S.)  504. 

'Patapsio  Ins.  Co.  v.  Coulter,  2  Pet.  (U.  S.)  222;  Nm  York  Ins.  Co.  v.  Robin- 
son, 1  Johns.  (N.  Y.)  616. 

^Sim  Fire  Office  v.  Wright,  3  N.  &  M.  819  ;  Bennett's  P.  I.  C.  449  ;  Leonards 
V.  Phosnix  Ins.  Co.,  2  Rob.  (La.)  131 ;  Elmaker  v.  Franklin  Ins.  Co.,  5  Penn.  St. 
183  ;  Mblo  v.  N.  A.  Ins.  Co.,  1  Sandf.  (N.  Y.)  551 ;  Mmzies  v.  N.  British  Ins. 
Co.,  9  C.  C.  S.  (So.)  694. 

"  Eyre  v.  Glover,  16  East.  218. 

'°  Lord  Ellenborough  in  Byre  v.  Glover,  ante. 
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ter  of  course,  so  also  ha§  a  consignee  thereof; '  the  carrier;'  a  com- 
mission merchant ;  °  both  the  vendor  and  vendee  in  cases  where  the 
sale  is  conditional,  and  the  title  is  not  passed  absolutely.'  Thus,  the 
vendor  in  a  contract  of  sale  of  a  factory  and  machinery  who  retained 
the  legal  title  until  payment  of  the  purchase  was  held  to  have  an 
insurable  interest  both  in  the  building  and  machinery,  and  his  interest 
was  held  to  be  a  legal  and  not  an  equitable  interest ;  °  but  when  the 
title  absolutely  passes,  the  interest  ends ; "  an  attaching  creditor.' 

Master  of  a  vessel. 

Sec.  308.  So  it  is  held  that  the  master  of  a  vessel  who  is  entitled  to 
primage  on  freight,  has  an  insurable  interest  to  the  extent  of  such 
primage."  So,  too,  the  master  of  a  vessel,  although  in  fact,  having  no 
pi-operty  in  the  cargo,  yet,  being  the  legal  ownev  of  the  whol§  cargo, 
and  the  equitable  owner  of  a  part  of  it,  has  an  insurable  interest  in 
the  whole." 

Creditors  under  execution  -levied  on  property. 

Sec.  309.  Some  question  has  been  made  whether  a  judgment  creditor 
has  auinsurable  interest  in  the  real  etatse  or  property  of  his  debtor.  If 
an  execution  has  been  issued,  and  a  levy  made,  there  is  no  question  but 
that  such  an  interest  exists  in  the  property  levied  upon,  at  least  in  the 
sheriff  or  officer  making  the  levy,  where  he  is  responsible  for  the  safe 
keeping  of  the  property,  if  not  in  the  creditors  themselves.     But  there 


'Parks  v.  Greueral  Interest  Assurance  Co.,  5  Pick.  (Mass.)  34.  A  consignee 
generally  cannot  insure  beyond  the  extent  of  his  peraonal  interest,  which  is  the 
probable  amount  of  commissions  that  will  inure  to  him  from  the  sale  of  the 
goods,  but  if  he  is  directed  by  his  principals  to  insure  the  goods,  he  may  take  a 
policy  for  their  value,  for  his  own  protection,  he  acting  as  trustee  for  the  owners, 
and  in  an  action  upon  the  policy,  these  facts  are  sufficient  to  establish  his  insur- 
able interest.    Shaw  v.  u&na  Ins.  Co.,  49  Mo.  578. 

'Savage  v.  Corn  Hxchange  Itis.  Co.,  36  N.  Y.  655;  Chase  v.  Washington,  etc., 
Ins.  Co.,  4  Bos.  (N.  Y.)  1. 

Forest  v.  Fulton  Ins.  Co.,  1  Hall  (N.  Y.)  84 ;  Putimm  v.  Mercantile  Mut,  Ins. 
Co.,  5  Met.  (Mass.)  386. 

*  Tollman  v,  Atlantic  F.  &  M.  Ins.  Co.,  4  Abb.  (N.  Y.)  App.  Dec.  345  ;  Kenness 
V.  Clarkson,  1  John.  (N.  Y.)  385  ;  M'Geimey  v.  Phanix  Ins.  Co.,  1  Wend.  (N.  Y.) 
85  ;  Rider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259  ;  Shotwell  v.  Jefferson  Ins.  Co., 
5  Bos.  (N.  Y.)  247 ;  Ayers  v.  Hartfmd  Ins.  Co.,  17  Iowa,  176. 

°  Wood  V.  N.  Western  Ins.  Co.,  46  N.  Y.  421. 

'Stvart  V.  Columbian  Ins.  Co.,  2  Cr.  C.  C.  (U.  S.)  442. 

'' Mickles  V.  Rochester  City  Bank,  ante;  Mapes  v.  Coffin,  ante;  Springfield  F.  & 
M.  Ins.  Co.  V.  Allen,  ante. 

'Pedrick  v.  Fisher,  1  Sprague,  565.  (Primage  is  a  duty  at  the  water  side  due  to 
the  master  of  a  ship,  and  the  mariners,  for  the  use  of  his  cables  and  ropes,  to 
discharge  the  goods  of  the  merchant,  and  to  the  mariners  for  lading  and  unlading 
in  any  port  or  haven.     3  Tomlin's  Law  Die.  215.) 

'Buck  v.  Chespeake  Ins.  Co.,  1  Peters  (U.  S)  151. 
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can  be  no  question  but  that  the  creditors  under  such  execution,  as 
such,  have  an  insurable  interest  in  the  property,'  and  the  fact  that  the 
sheriff  is  liable  to  them  for  any  loss  that  might  arise  from  the  destruc- 
tion of  the  property,  would  not  divest  them  of  that  right,  as  they  have 
a  right  to  rely  upon  the  property  itself  to  liquidate  their  claims,  and 
are  not  compelled  to  pursue  a  personal  remedy." 

'Mickles  v.  Rochester  City  Bank,  11  Paige  Ch.  (N.  Y.)  118 ;  Mapes  v.  CoMn,  5 
id.  296 ;  Spnngfield  P.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389. 
'Stoby,  J.,  in  Hancoxy.  Fishing,  3  Sum.  (U.  S.)  132. 
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CHAPTER    IX. 

ALIENATION. 

Contract  personal. 

Alienation  defeats  policy,  whether  so  provided  or  not. 

Void  Bale. 

Assignment  avoids,  when. 

When  insurer  knows  risk  is  shifting,  does  not  apply. 

Alienation  avoids  policy,  when. 

Bankruptcy  avoids,  when. 

Interest  suspended,  effect  of. 

Deed  and  mortgage  back. 

Death  of  assured. 

Alienation  in  fact  must  be  shown. 

Sale  under  decree  of  foreclosure. 

Assignment,  effect  of. 

Sale  and  receipt  of  part  of  purchase  money. 

"When  mortgage  avoids  policy. 

Effect  of  special  conditions. 

Levy  and  sale  does  not  avoid,  when. 

Sale  must  be  perfected. 

Sale  of  pai't. 

Agreement  to  sell. 

Interest  remains  until  title  passes. 

Conveyance  and  re-conveyance. 

Alienation  after  loss. 

Voidable  sale  avoids. 

Sale  to  joint  owner. 

Dissolution  of  firm. 

Recovei-y  in  such  cases. 

Contract  of  insurance  is  personal. 

Sec.  310.  The  contract,  being  one  of  indemnity,  is  purely  personal, 
and  does  not  run  with  the  thing  insured ;  as  if  buildings  are  insured, 
it  does  not  run  with  the  land,  and  if  the  premises  are  sold,  it  ceases 
to  op>erate  as  a  protection,  either  to  the  vendor  or  vendee ;  and  the 
same  rule  prevails  in  reference  to  mere  personalty.  But  the  contract, 
and  consequently  the  indemnity,  can  be  kept  on  foot  and  made  opera- 
tive in  favor  of  a  vendee  by  the  act  of  the  insurer ;  that  is,  by  the 
insurer  consenting  to  transfer  its  liability  under  the  contract  to  the 
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vendee,  and  in  the  case  of  personal  property,  it  may  be  made  opera- 
tive in  favor  of  a  third  person,  iipon  property  belonging  to  the  same 
class,  even  though  no  part  of  it  was  originally  covered  by  the  contract. 
Thus,  if  A.  is  the  owner  of  a  store  and  the  goods  therein  which  are 
insured,  and  he  sells  the  store  and  goods  to  B.,  who  puts  therein  a 
stock  in  addition  to  that  which  he  purchases  of  A.,  and  the  policy, 
with  the  consent  of  the  insurer,  is  transferred  to  B.,  he  may  recover  the 
sum  for  which  such  goods  were  originally  insured,  although  none  of 
the  goods  which  he  purchased  of  A.  were  in  the  store  when  the  loss 
occurred.  This  was  well  illustrated  in  a  case  recently  decided  by  the 
supreme  court  of  New  Hampshire.'  In  that  cast;,  it  appeared  that 
the  company  insured  A.  on  his  dwelling-house  a  certain  sum,  and  "on 
furniture  and  clothing  therein  "  a  certain  other  sum.  A.  sold  the  real 
estate  to  B.  and  assigned  the  policy  to  him  with  the  consent  of  the 
company.  A.  did  not  sell  his  furniture  or  clothing  to  B.,  but  removed 
it.  B.  took  possession  of  the  house,  and  placed  therein  furniture  and 
clothing  of  the  same  kind  and  value,  and  it  was  burned  in  the  house. 
It  was  held  by  the  court  that  B.  could  recover  of  the  company  the 
amount  of  the  original  insurance  upon  the  furniture  and  clothing  of 
A.  This  decision  is  based  on  the  ground  that  insurance  is  a  contract 
of  indemnity  appertaining  to  the  person  or  party  to  the  contract,  and 
not  to  the  thing  which  is  subjected  to  the  risk  against  which  the  owner 
is  protected.  It  is  not  a  contract  running  with  the  land  in  the  case 
of  real  estate,  nor  running  with  the  personalty  in  the  case  of  a  chattel 
insured."  The  principle  of  indemnity  is  the  general  principle  which 
runs  through  the  whole  contract.  A  contract  of  indemnity  is  given 
to  a  person  against  his  sustaining  loss  or  damage,  and  cannot  properly 
be  called  one  that  insures  the  thing,  it  not  being  possible  so  to  do,  and 
therefore,  as  Lord  Hardwicke  has  said,  it  must  mean  insuring  tJie 
person  from  damage — that  is,  damage  to  the  thing  or  to  his  property.' 
They  are  not,  in  their  nature,  incidents  of  the  property  insured,  but 
are  mere  special  agreements,  personal  in  their  character,  and  intended 
merely  as  a  protection  or  security  to  the  individual  named  therein 
against  such  loss  or  damage  as  he  may  sustain  from  an  injury  to,  or 
destruction  of,  the  property   by  fire,   and   cannot  be   extended  or 


.     '  Cummins  v.  C'heshier  Mut.  F.  Ins.  Co.,  55  N.  H.  457. 
J    ^Carpenter  v.  In.9.  Co.,  16  Pet.  495. 

'Lucena  v  Crawford,  2  Bus.  &  Pul.  (N.  R.)  300;  Saddlers'  Co.  v.  Badcock,  2 
Atk.  554;  Wilson  y.  Hill,  3  Met.  (Mass.)  66;  EUia  on  Ins.  1  ;  Wms.  on  Pers. 
Prop.  179 ;  1  Phill.  on  Ins.  1 ;  Lane  v.  Maine  Mut.  F.  Ins.  Co.,  12  Me.  44. 
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construed  as  an  indemnity  to  any  other  person  having  an  interest  in 
the  property,  even  though  such  interest  be  a  joint  interest  with  the 
pei'sou  insured.' 

Alienation  defeats  policy,  'whether  so  provided  or  not. 

Sec.  311.  Therefore,  it  does  not  pass  with  the  property  to  the  pur- 
chaser thereof,  but,  upon  the  termination  of  all  the  interest  of  the 
insured  therein,  becomes  inoperative  and  ceases  to  have  any  validity 
as  an  indemnifying  contract ;'  but,  if  the  insured  retains  any  interest 
in  the  property,  legal  or  equitable,  it  remains  operative  to  the  extent  of 
the  interest  so  retained  by  himJ'  Being  a  personal  contract,  and  opera- 
tive only  as  an  indemnity,  it  follows,  as  a  matter  of  course,  that  no  per- 
son can  enter  into  a  valid  contract  for  insurance  upon  property,  unless 
he  has  interest  therein,  legal  or  equitable,  so  that,  in  case  of  an  injury 
to,  or  destruction  of  the  property,  he  would  sustain  a  pecuniary  loss  there- 
from,.*     This  is  a  feature  and  quality  of  the  contract,  that  arises  out  of 

'  Carpenter  v.  Providence,  etc.,  Ins.  Co.,  16  Pet.  (U.  S.)  495  ;  Finney  v.  Bedford 
Com.  Ins.  Co.,  8  Met.  (Mass.)  348 ;  Crrave^  v.  Boston  Marine  Ins.  Co.,  2  Cr.  (U.  S.) 
419  ;  Pearson  v.  Lord,  6  Mass.  81 ;  1  Arnould  on  Ins.  146  n. ;  1  Phillips  on  Ins. 
219,  sec.  391 ;  2  Duer  on  Ins.,  sec.  24  ;  3  Kent's  Com.  (5  ed.)  258  ;  Peoria  Manne 
Ins.  Co.  V.  Hall,  12  Mich.  202 ;  msbrow  v.  Jones,  Hair.  (Mich.)  48. 

'Wilson  V.  Bill,  3  Met.  (Mass.)  66  ;  Disbrow  v.  Jones,  Han-.  Ch.  (Mich.)  48. 

'Jatikson  v.  Mass.  Ins.  Co.,  23  Pick.  (Mass.)  418;  Lazarus  v.  Ins.  Co.,  5  Pick. 
(Mass.)  75  ;  also  same  case,  19  Pick.  (Mass.)  81  ;  iSanbron  v.  Union  F.  Ins.  Co.,  4 
Biss.  (U.  S.)  511.  If  the  property  is  conveyed  conditionally,  as,  if  it  is  agreed 
that  it  shall  he  reconveyed  on  certam  conditions,  an  equitable,  and  consequently 
an  insurable  interest  i-emains.  Holbi'ook  v.  American  Ins.  Co.,  1  Curtis  (U.  S.  C. 
C.)  193.  A  bill  of  sale,  executed,  but  never  delivered,  is  not  an  alienation.  Vogel 
V.  People's,  etc.,  Ins.  Co.,  9  Gray  (Mass.)  23.  A  conditional  sale,  as  a  sale  reserv- 
ing the  title  until  paid  for,  although  possession  is  given,  is  not  an  alienation. 
Bates  V.  Cwnineivial  Ins.  Co.,  I  Cin.  Superior  Ct.  (Ohio)  523.  In  such  a  case 
thei-e  is  not  a  termination  of  the  interest  of  the  assured.  Jackson  v.  JEitna  Ins. 
Co.,  16  B.  Mon.  (Ky.)  242  ;  ShepTiard  v.  Union,  etc.,  Ins.  Co.,  38  N.  H.  232.  The 
title  must  be  absolutely  divested.  If  any,  even  the  smallest  interest,  legal  or  equit- 
able, exists,  the  policy  is  valid  to  the  extent  of  such  interest.  Van  Deusen  v.  Peo- 
ple's, etc.,  Ins.  Co.,  1  Rob.  (N.  Y.)  55  ;  Cowan  v.  Iowa  State  Ins.  Co.,  40  Iowa, 
551.  The  assignment  of  property  insui-ed,  as  collateral  security  for  a  debt,  the 
assured  still  retaining  the  title  thereof,  or  the  right  of  redeeming,  is  not  such  an 
alienation  as  divests  the  assured  of  his  insurable  interest  therein,  or  as  avoids  the 
policy.  Ayres  v.  Hartford,  etc.,  Ins.  Co.,  21  Iowa,  193.  Such  provisions  are  con- 
strued strictly,  and  nothing  but  an  absolute  transfer  of  the  entire  interest  of  the 
assured  will  avoid  the  policy.  West  Branch  Ins.  Co.  v.  Halfstein,  40  Penn.  St. 
289 ;  Lazarus  v.  Com.  Ins.  Co.,  5  Pick.  (Mass.)  76 ;  Courtney  v.  N.  Y.,  etc.,  Ins. 
Co.,  28  Barb.  (N.  Y.)  116  ;  Ornell  v.  Hampden,  etc.,  Ins.  Co.,  13  Gray  (Mass.)  431. 
And  the  same  is  true  of  any  conditional  transfei-  of  either  of  real  or  pei-sonal  prop- 
erty. Jackson  v.  Ma.ss.  Ins.  Co.,  23  Pick.  (Mass.)  418;  Folsmn  v.  Belknap,  etc., 
Ins.  Co.,  30  N.  H.  231  ;  Washinffton  Ins.  Co.  v.  Hayes,  17  Ohio  St.  432 ;  Norcross 
V.  Ins.  Co.,  17  Penn.  St.  429.  A  mere  nominal  change  of  interest  is  not  within 
the  prohibition.  It  must  be  an  actual  parting  with  the  entire  interest  of  the 
assured  in  the  properly.  Ayres  v.  Home  Ins.  Co.,  21  Iowa,  185.  And,  if  the 
entire  interest  is  passed,  whether  voluntarily  or  by  legal  process,  the  policy 
ceases  to  be  operative.     Campbell  v.  Hamilton,  etc.,  Ins.  Co.,  51  Me.  69. 

*  A  mortgagor  has  an  insurable  interest,  and  consequently,  unless  specially  pro- 
hibited, or  prohibited  by  fair  implication,  the  execution  of  a  mortgage  does  not 
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its  very  nature,  and  is  dictated  by  sound  public  policy.  Contracts  of 
insurance  in  favor  of  persons  having  no  interest  in  the  subject-matter 
of  the  risk,  were  deemed  so  impolitic  and  disastrous  in  their  conse- 
quences that,  by  Stat.  14,  George  III,  insurances  in  favor  of  parties 
having  no  interest  in  marine  risks  were  prohibited,  the  act  reciting  as 
a  reason  therefor  that  "  it  had  been  found  by  experience  that  the 
making  assurances,  interest  or  no  interest,  or  without  further  proof  of 
interest  than  the  policy  had  been  productive  of  many  pernicious  prac- 
tices, whereby  great  numbers  of  ships,  with  their  cargoes,  had  either 
been  fraudulently  lost  or  destroyed,  or  taken  by  the  enemy  in  time 
of  war ;  and,  by  introducing  a  mischievous  kind  of  gaming  or  wager- 
ing," etc.,  and  provided  that  no  such  policies  should  be  issued,  and 
subsequently,  by  another  statute  (14  George  III),  it  was  provided  that 
"  no  insurance  shall  be  made  by  any  person  or  persons,  bodies  politic 
or  corporate,  on  the  life  or  lives  of  any  person  or  persons,  or  on  any 
event  or  events  whatever  wherein  the  person  or  persons  for  whose  use,  benefit, 
or  on  whose  account  sv^h  policy  or  policies  shall  he  made,  shall  have  no 
interest,  or  by  way  of  gaming  or  wagering."  Under  this  statute,  all  policies 
of  insurance  in  favor  of  any  person  not  having  a  pecuniary  interest — for 
this  has  been  regarded  as  the  species  of  interest  intended — have  been 


defeat  the  policy.  Conover  v.  Ins.  Co.,  1  N.  Y.  290  ;  ^tnu  Ins.  Co.  v.  Tyler,  16 
Wend.  (N.  Y.)  385 ;  Wilson  r.  Hill,  3  Met.  (Mass.)  66  ;  Abbott  v.  Ing.  Co.,  30  Me. 
414.  A  gift  of  property  inter  vivas  witliout  condition,  is  an  alienation  ■within  the 
meaning  of  the  term.  McCarty  v.  Com.  Ins.  Co.,  17  La.  365.  So  is  a  transfer  of 
title  by  operation  of  law  as  an  assignment  to  an  assignee  in  bankruptcy.  Adams 
V.  Rockingham,  etc.,  Ins.  Co..  29  Me.  292;  Young  v.  Eagle  Ins.  Co.,  14  Gray 
(Mass.)  150.  A  sale  upon  foreclosure  proceedings,  no  i-edemption  existing. 
McLaren  v.  Hartford  Ins.  Co.,  5  N.  Y.  151 ;  Strong  v.  Manufacturers'  Ins.  Co., 
10  Pick.  (Mass.)  49.  The  assured's  rights  ai-e  not  lost  until  the  full  title  vests  in 
the  purchaser,  without  right  of  redemption  on  the  part  of  the  assured  or  his  credi- 
tors. Story  V.  Manf.  Ins.  Co.,  ante;  Bragg  v.  N.  E.  Ins.  Co.,  26  N.  H.  289. 
In  New  York,  a  sale  under  foreclosure  proceedings  instanter  confera  a  full  title, 
and  no  right  of  redemption  exists ;  but  in  many  of  the  states,  the  right  of 
redemption,  after  decree  or  saje,  exists  for  a  certain  stated  period,  and  while  that 
right  remains,  an  insurable  interest  in  the  mortgagor  exists.  An  assignment  for 
the  benefit  of  creditors  has  been  held  an  alienation,  but  it  would  seem  that  this 
doctrine  is  not  applicable  except  in  case3  where,  by  the  law  under  which  the 
assignment  is  made,  the  assured  is  discharged  from  his  debts  by  such  assignment, 
so  that  he  has  really  no  pecuniai-y  interest  at  stake  after  the  property  reaches 
the  possession  of  the  assignee.  Hazard  v.  Franklin,  etc.,  Ins.  Co.,  7  R.  I.  429. 
Dey  V.  Poughkeepsie,  etc.,  Ins.  Co.  23  Barb.  (N.  Y.)  623 ;  PTwmix  Ins.  Co.  v.  Law- 
rence, ante.  See  Lazarus  v.  Com.  Ins.  Co.,  19  Pick.  (Mass.)  81,  where,  what 
would  seem  to  be  the  more  correct  rule  is  adopted,  to  wit,  tliat  if  there  is  any 
interest  remaining  in  the  as.fured,  he  may  recover  under  the  policy.  A  change  of 
the  title  by  descent  does  not  amount  to  an  alienation.  Burbank  v.  Ins.  Co.,  25 
N.  H.  550 ;  nor,  indeed,  any  transfer  or  change  of  title  that  does  not  divest  the 
assured  of  all  mterest  therein.  Scanlon  v.  Union  F.  Ins.  Co.,  4  Biss.  (D.  S.)  511 ; 
Rice  v.  Tower,  1  Gray  (Mass.)  426  ;  Colt  v.  Phten.ix  Ins.  Co.,  54  N.  Y.  595 ;  CHlb^ 
y.  N.  A.  Ins.  Co.,  23  Wend.  (N.  Y.)  43 ;  Manl-ey  v.  Ins.  Co.  of  JST.  America,  1 
Lans.  (N.  Y.)  20 ;  Hill  v.  Cumberland,  etc.,  Ins.  Co.,  59  Penn.  St.  474. 
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held  void,  as  policies  insviring  the  sex  of  a  certain  person,"  that  certain 
stocks  will  sell  at  a  certain  sum,"  that  there  will  be  open  trade  between 
certain  ports,  within  a  certain  time,'  and  generally  all  policies  of  every 
species  in  which  the  holder  has  no  pecuniary  interest  in  the  subject- 
matter  of  the  risk  which  it  covers. 

The  sale  of  an  equity  of  redemption  is  an  alienation,*  and  so  is  any 
sale,  whether  voluntary  or  by  operation  of  law,  that  divests  the  assured 
of  all  interest  in  the  property,"  but  a  conditional  transfer  does  not 
avoid  the  policy,  because  an  insurable  interest  still  remains." 

A  mortage  is  not  an  alienation  unless  expressly  conditioned  to  be,' 
because  the  assured  still  retains  the  legal  title,  and  a  consequent  insur- 
able interest. 

An  absolute  assignment  or  sale  after  insurance  is  effected,  takes 
away  all  insurable  interest,  and  consequently  creates  a  bar  to  an  action 
upon  the  policy.  He  then  stands  in  the  same  position  as  though  he 
had  never  had  any  interest  in  the  property  insured.  But,  in  the 
absence  of  special  stipulations  as  to  what  alienations  or  changes  in  the 
title  shall  invalidate  the  policy,  so  long  as  any  interest  remains  in  the 
assured,  that  is,  so  long  as  he  retains  an  insurable  interest  therein,  the 
policy  is  operative  to  protect  that  interest.  Therefore,  although  he 
has  sold  the  land  or  goods,  but  retains  either  the  possession  or  legal 
title  therein  as  security  for  the  purchase  money, '   an  insurable  inter- 

^Roehuck  v.  Hammerton,  Cowp.  737. 

'Paterson  v.  Powell,  9  Bing.  320. 

'MoUison  v.  Staples,  Park's  Ins.  640,  n. 

*  Campbell  v.  Hamilton,  etc.,  Ins.  Co.,  51  Me.  69. 

'  Edmo7idsv.  Mutual,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  311;  Adams  v.  Rocking- 
ham, etc.,  Ins.  Co.,  29  Me.  292;  Edes  v.  Hamilton  Ins.  Co.,  8  Allen  (Mass.)  362. 
In  Buckley  v.  Garrett,  47  Penn.  St.  204,  a  transfer  from  one  joint  owner  or  tenant 
in  common  to  anothei"  is  held  an  alienation.  So  any  sale  or  transfer  that  leaves 
no  insurable  interest  in  the  assured.  Wilson  v.  Hill,  3  Met.  (Mass.)  66.  And  the 
same  is  true  even  when  the  p7-operty  is  not  sold,  but  the  policy  is  assigTied  with- 
out the  assent  of  the  company.     Smith  v.  Saratoga  Ins.  Co.,  1  Hill  (N.  Y.)  497. 

'Jackson  v.  Mass.  Ins.  Co.,  23  Pick.  (Mass.)  418;  Wheeling  Ins.  Co.  v.  Morri- 
son, 11  Leigh.  (Va.)  354;  Trumbull  v.  Portage,  etc.,  Ins.  Co.,  12  Ohio  305. 

''HoVyrook  v.  The  Am.  Ins.  Co.,  1  Curtis  C.  C.  (U.  S.)  193  ;  Tettimore  v.  Vt.  Mut. 
Ins.  Co.,  20  Vt.  546  ;  Swift  v.  Same,  18  id.  305  ;  Higginson  v.  Dall,  13  Mass.  96  ; 
OilbeH  V.  N.  Am.  Ins.  Co.,  23  Wend.  (N.  Y.)  43 ;  Cfordon  v.  Mass.  F.  &  M.  Ins. 
Co.,  2  Pick.  (Mass.)  249 ;  Aurora  Ins.  Co.  v.  Eddy,  55  111.  213  ;  Ratlins  v.  Colum- 
bian Ins.  Co.  ;  JBSdsmrt  v.  Belknap,  etc.,  Ins.  Co.,  31  N.  H.  231 ;  Button  v.  N.  E. 
F.  Ins.  Co.,  29  N.  H.  153 ;  centra,  see  Indiana,  etc.,  Ins.  Co.  v.  Coquillard,  2 
Ind.  645 ;  also,  Indiana,  etc.,  Ins.  Co.  v.  Connor,  5  Ind.  170. 

'Stetson  V.  Mass.  etc.,  Ins.  Co.,  4  Mass.  330  ;  Trumbull  v.  Portage  Ins.  Co.,  12 
Ohio,  305  ;  Higginson  v.  Ball,  13  Mass.  96 ;  ffordon  v.  Mass.,  etc.,  Ins.  Co.,  2  Pick. 
(Mass.)  249  ;  Locke  v.  iV.  A.  Ins.  Co.,  13  Mass.  61 ;  Tyler  v.  Mtna  Ins.  Co.,  12 
Wend.  (N.  Y.)  507;  Colwabian  Ins.  Co.  v.  Lavyrence,  2  Pet.  (U.  S.)  25;  Cone  v. 
Niagara  Ins.  Co.,  60  N.  Y.  619  ;  Citizens'  Ins.  Co.  v.  Ball,  35  Md.  89 ;  Lynch  v. 
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est  remains  in  him,  and  the  policy  protects  that  interest;'  but  the 
question  as  to  whether  he  can  recover  the  entire  loss,  or  is  restricted 
to  his  actual-  personal  interest  at  the  time  of  loss,  will  depend  upon  his 
relation  to  the  property,  and  the  extent  of  the  loss  pecuniarily  to  him, 
and  his  contract  with,  or  accountability  to  the  vendor." 

Void  sale. 

Sec.  312.  A  sale  of  premises  or  other  property  that  is  void  from  any 
cause,  is  not  an  alienation  within  the  meaning  of  the  term  as  employed 
in  the  prohibitory  clause  of  a  policy ; '  but  a  sale  that  is  merely  voidable 
is  an  alienation,  that  defeats  a  recovery  for  a  loss  occurring  before  the 
sale  has  been  set  aside.* 

Assignment  for  benefit  of  creditors. 

Sec.  313.  Where  property  is  assigned  for  the  benefit  of  creditors, 
and  the  assignor  remains  liable  to  them  for  any  balance  remaining 
due  after  the  distribution  of  assets,  he  still  retains  an  insurable  inter- 
est therein,  to  the  exteiit  of  the  entire  value  of  the  property,  because 
that  would  be  the  extent  of  his  loss.'    But  where,  by  statute,  by  such 

Balzell,  4  Bro.  P.  C.  431  ;  McCaHy  v.  Cmn.  Ins.  Co.,  17  La.  365  ;  In  re  Kip  4  Edw. 
Ch.  (N.  Y.)  86 ;  BaHey  v.  ^tna  Ins.  Co.,  10  Allen  (Mass.)  286 ;  thus  a  convey- 
ance of  the  property  to  a  third  person  in  trust  to  be  sold,  and  the  proceeds  applied 
to  the  payment  of  the  assured's  debt,  still  leaves  an  insurable  interest,  White  v. 
Hudson  River  Ins.  Co.,  7  How.  Pr.  (N.  Y.)  341 ;  an  agreeinent  to  sell  does  not 
divest  the  assm-ed  of  his  insurable  interest.  Perry  Co.  Ins.  Co.  v.  Stewart,  19 
Penn .  St.  45 ;  even  though  part  of  the  purchase  money  has  been  paid,  Boston 
and  Salem  Ice  Co.  v.  Moyal  Ins.  Co.,  12  Allen  (Mass.)  381  ;  Irui.  Co.  v.  Upde- 
graff,  21  Penn.  St.  513 ;  Norcross  v.  Ins.  Co.,  17  Penn.  St.  429  ;  Iiis.  Co.  v.  Mor- 
rison, 11  Leigh  (Va.)  354;  but  otherwise  if  the  whole  purchase  money  has  been 
paid,  unless  the  assured  by  contract  or  otherwise  is  liable  for  the  loss  of  the 
property,  Wariny  v.  Indemnity  Ills.  Co.,  45  N.  Y.  606 ;  Wilkes  v.  Peoples  Ins. 
Co.,  19  id.  184  ;  a  mortgage  for  more  than  the  property  is  worth,  does  not,  Hig- 
ginson  v.  Ball,  ante ;  a  conveyance  of  the  property  if  the  purchase  money  is  not 
paid,  and  there  is  a  mortgage  back,  or  a  deed  to  a  third  pei'son  in  ti'ust  to  secure 
the  same,  Morrison  v.  Tenn.,  etc.,  Ins.  Co.,  18  Mo.  262;  an  assignor  of  goods 
under  an  insolvent  act,  although  the  title  has  vested  in  an  assignee,  still  retains 
an  insurable  interest,  Marks  v.  Hamilton  Ins.  Co.,  7  Exchq.  323  ;  and,  generally, 
so  long  as  an  insurable  interest  remains,  the  policy  remains  operative.  Therefore, 
to  ascertain  what  interest  will  uphold  the  policy,  see  chapter  on  Insurable  Intkr- 
BST,  ante. 

^ Hitchcock  w.  N.  W.  Ins.  Co.,  26  N.  Y.  68. 

"  West  Branch  Ins.  Co.  v.  Halfenstei,n,  40  Penn.  St.  289 ;  Hill  v.  Cumberland, 
etc.,  Ins.  Co.,  59  id.  474 ;  Waring  v.  Indemnity  Ins.  Co.,  45  N.  Y.  606  ;  Manley  v. 
Ins.  Co.  of  N.  America,  1  Lans.  (N.  Y.)  20 ;  People's  Ins.  Co.  v.  Strachle,  2  Cin. 

B.  C.  (Ohio)  186 ;  Jackson  v.  .^tna  Ins.  Co.,  16  B.  Men.  (Ky.)  242. 

'  School  District  No.  6,  in  Bresden  v.  Mtna  Ins.  Co.,  63  Me.  330  ;  5  Ben.  P.  I. 

C.  524  ;  Copeland  v.  Mercantile  Ins.    Co.,  6  Pick.  (Mass.)  198 ;  Pitney  v.  Glens 
Falls  Ills.  Co.,  65  N.  Y.  6. 

'  Worthington  v.  Bearse,  12  Allen  (Mass.)  382 ;  Larve  v.  Maine,  etc.,  Ins.  Co.,  13 
Me.  44  ;  Povier  v.  Ocean  Ins.  Co.,  19  La.  28;  Hooper  v.  Hudson  River  Ins.  Co.,  17 
N.  Y.  424 ;  West  Branch  Ins.  Co.  v.  Halfenstein,  40  Penn.  St.  284. 

''Lazarus  v.  Com.  Ins.  Co.,  19  Pick.  (Mass.)  81. 
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assignment  he  is  absolved  from  all  further  liability  to  his  creditors, 
an  assignment  divests  him  of  all  interest  in  the  property,  and  amounts 
to  an  absolute  alienation.' 

Does  not  apply  when  insurer  knows  goods  are  kept  for  sale. 

Sec.  314.  As  in  all  other  instances,  this  condition  in  a  policy  is  to  be 
construed  according  to  the  evident  intention  of  the  parties,  from  the 
language  used  and  the  nature  of  the  risk.  If  the  policy  covers  a  stock 
in  a  store,  a  manufactures'  stock  or  other  property  which  the  insurer- 
knows  is  kept  for  sale,  the  condition  has  no  application.''  Consequently, 
a  sale  of  an  undivided  interest  in  such  property,  does  not  invalidate 
the  policy  as  to  the  interest  remaining  in  the  assured.' 

Alienation ;  when  it  avoids  the  policy. 

Sec.  315.  "While  a  sale  of  the  property,  and  an  assignment  of  the 
policy  without  notice  to  and  the  consent  of  the  insurer,  avoids  the 
policy,^  yet  it  is  not  essential  that  the  consent  should  be  given  before 
or  at  the  time  of  the  sale  or  transfer,  but  consent  given  afterwards  will 
be  equally  effectual  to  kfeep  the  policy  on  foot  as  a  valid  instrument.' 
No  particular  form  of  expression  is  essential  to  indicate  the  company's 
consent.  It  is  enough  if  words  are  used  that  show  consent  to  the 
assignment  of  the  policy  and  the  transfer  of  the  property."  Where  a 
policy  contains  a  provision  invalidating  it  iu  case  of  a  transfer  of  the 
property,  or  any  change  of  title  therein,  the  policy  is  invalidated  by 
any  transfer  or  change  of  title,  whether  by  the  voluntary  act  of  the 


'  Toung  v.  Eagle,  etc.,  Ins.  Co.,  14  Gray  (Mass.)  150 ;  4  Ben.  F.  I.  C.  417;  Dey 
V.  Poughkeepsie,  etc.,  Ins.  Co.,  23  Barb.  (N.  Y.)  623 ;  Hazard  v.  FVanklin  F.  Ins. 
Co.,  7  R.  I.  429. 

'  Wolfe  V.  Secm-ity  F.  Ins.  Co.,  39  N.  Y.  49 ;  Lane  v.  Maine  Ins.  Co.,  ante. 

'  West  Branch  Ins.  Co.,  v.  Halfenstein,  40  Penn.  St.  289. 

*  Savage  v.  Howard  Ins.  Co.,  52  N.  Y.  502  ;  BacTianan  v.  J^e  Westchester,  etc.. 
Ins.  Co.,  61  N.  Y.  till ;  Siinreal  v.  Dubnque,  etc.,  Ins.  Co.,  18  Iowa,  319  ;  Hazzard 
V.  Franklin,  etc.,  Ins.  Co.,  7  R.  I.  429;  Bell  v.  Firemans'  Ins.  Co.,  3  Rob.  (La.) 
423 ;  Burger  v.  Fariner.i',  etc.,  Ins.  Co.,  71  Penn.  St.  422 ;  but  unless  otherwise 
specially  provided,  nothing-  less  than  an  a.b.solute  sale  or  conveyance  will  have 
that  effect.      Washington,  etc.,  Im.  Co.  v.  Kelly,  32  Md.  421  ;  5  Ben.  F.  I.  C.  302. 

'^  In  Buclmnanv.  The  Fxe7iange,etc.,  Ins.  Co..  61N.Y.  26,  the  consent  was  indorsed 
by  an  ag-ent  whose  authority  had  been  revoked,  but  afterwards  the  secretary  of 
the  defendant  upon  l)eing  shown  the  indorsement  upon  the  policy,  said  that  the 
assigTiment  and  consent  were  all  lig-ht,  and  it  was  held  that  this  was  such  a  noti- 
fication as  bound  the  company  as  to  eifect  of  acts  of  secj-etary  of  an  insurance 
company.     Fish  v.  Oottinett,  44  N.  Y.  538 ;  Ellis  v.  Albany  Ins.  Co.,  N.  Y.  405. 

'Shearman  v.  Niagara  Ins.  Co.,  46  N.  Y.  526  ;  Potter  v.  Ins.  Co.,  5  Hill  (N.  Y.) 
149  ;  Hooper  v.  Hud.  R.  F.  Ins.  Co.,  17  N.  Y.  424 ;  Wolfe  v.  Security  F.  Ins.  Co., 
39  N.  Y.  49. 
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assured,"  or  by  operation  of  law,  as  by  an  adjudication  in  bankruptcy 
and  an  assignment  by  the  register  in  pursuance  of  the  statute." 

'In  Savage  v.  HmmrcL  Ins.  Co.,  52  N.  Y.  502,  the  defendant  company  issued  a 
policy  to  "  the  heirs  and  representatives  of  Andrew  Kirk,"  upon  a  giist  mill  and 
machinery.  The  policies  were  conditioned,  "if  the  property  be  sold  or  trans- 
ferred, or  any  change  takes  place  in  title  or  possession,  whether  by  legal  process 
or  judicial  decree  or  voluntary  transfer,  or  conveyance,  without  the  consent  of  the 
company  indorsed  thei-eon,  the  policy  shall  be  void."  In  Vt-h.  9,  1870,  after  the 
policies  were  issued,  Marilla  Kirk,  as  executrix,  sold  the  grist-mill  to  Heniy  0. 
Arnold  without  obtaining  the  consent  of  the  insurance  companies  and  without 
notice  to  them,  and  did  not  assign  the  policies  of  insurance.  The  grist-mill  was 
sold  for  $8,000  in  cash,  Arnold  giving  a  mortgage  back  for  $7,000,  which  mort- 
gage is  still  unpaid.  Arnold  was  in  possession  of  the  mill  before  purchasing,  and 
when  the  policy  was  given,  under  a  lease  from  Marilla  Kirk,  the  executrix,  and 
continued  in  possession  after  the  purchase.  August  1, 1870,  the  mill  was  destroyed 
by  fire,  and  due  notice,  accompaiiied  with  pi'OiJier  proof  of  loss,  was  given  to  the 
companies.  Allen,  J.,  said:  "If  the  assured  assented  to  the  contract  with  this 
condition  and  limitation,  effect  must  be  given  to  the  condition  according  to  its  tei-ms. 
Davenpm-t  v.  New  England  Iiis.  Co.,  6  Cush.  340 ;  Edmunds  v.  Mutual  Safety  F. 
Ins.  Co.,  1  Allen,  ,311.  As  well  the  insured  as  the  insurers  are  interested  in  the 
faithful  observance  of  the  conditions  of  the  conti-act.  The  premium  demanded 
is  essentially  regulated  by  the  conditions  of  the  contract  and  the  risk  as.sumed, 
and  if  conditions  deemed  material  by  the  insurers  are  disregarded  by  the  insured' 
or  nullified  by  the  coui'ts,  the  insurei's  will  be  made  to  suffer  in  the  increased  cost 
of  insurance,  as  all  will  be  made  to  pay  for  absolute  .and  extreme  risks.  By  the 
policies,  "  the  heirs  and  I'epresentatives  of  A.  Kirk,  deceased,"  wei'e  insured 
against  loss,  etc.  It  is  not  disputed  that  they  were,  and  are  valid  policies  in  favor 
of  the  plaintiff  as  testamentary  trustee  of  the  real  estate  of  the  deceased,  in  whom 
the  title  to  the  premises  insured  was  vested  at  the  time  of  the  insurance^  He 
held  the  title  in  trust  for  the  heirs  of  the  decedent,  and  is  entitled  to  the  benefit 
of  the  policy,  in  trust  for  the  beneficiaries  under  the  will,  althoug-h  he  is  not 
specifically  named.  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454  ;  Herkiiner  v.  Rice,  27 
id.  163.  Each  of  the  insurances  was  upon  the  condition  expressed  in  the  body  of 
the  policy,  that  '  if  the  property  be  sold  or  transfeiTed,  or  any  change  take  place 
in  the  title  or  possession,  whethei-  by  legal  process  or  judicial  decree  or  voluntary 
transfer  or  conveyance,  etc.,  then  and  in  every  such  case  this  policy  shall  be  void.' 
The  word  '  property '  was  used  here  for  the  eorptis  of  the  thing  insured,  as  dis- 
tinguished from  the  intei-est  of  the  insured  in  it ;  the  thing  owned  and  which 
was  capable  of  being  sold  or  transfen-ed,  and  of  which  possession  could  be  had. 
The  word  was  used  as  it  is  in  the  division  of  property  into  real  or  personal,  to 
indicate  the  thing  itself,  and  not  the  estate  or  interest  in  it.  In  other  policies, 
other  expressions,  widely  different  from  this,  have  been  held  to  mean  simply  the 
insurable  interest  in  the  property  or  thing  insured  ;  as  in  Hitchcock  v.  N.  W. 
Ins.  Co.,  26  N.  Y.  68,  the  policy  was  to  become  void  'In  case  of  transfer  or  ter- 
mination of  the  interest  of  the  assured  in  the  property  insured,'  and  it  was  held 
that,  so  long  as  an  insurable  interest  remained,  the  policy  was  not  avoided.  An 
insurable  interest  may  exist  independent  of  the  title  to  the  property,  and,  in  that 
case,  as  the  property  may  be  sold,  but  an  insurable  interest  covered  by  the  policy 
may  remain.  That  case  was  decided  upon  the  peculiar  phraseology  of  the  condi- 
tion. The  conditions  before  us  are  broader,  and  intended  to  provide  against  a 
transfer  of  title  or  change  in  the  title  or  possession,  in-espective  of  any  insurable 
interest  that  might  arise  or  remain  upon  the  change  of  title.  In  other  cases  cited, 
the  conditions  of  the  policies  have  differed  somewhat  in  words  from  that  in  Hitch- 
cock's Case,  but  were  in  substance  the  same  ;  and  in  none  of  the  cases  upon  which 
the  respondent  relies  did  the  condition  make  void  the  policy  upon  a  sale  or  trans- 
fer of  the  property  itself.  The  condition  found  in  these  policies  has  been  held, 
whenever  it  has  come  before  the  courts,  to  prohibit  the  sale  or  transfer  of  the 
property,  and  a  change  of  title  has  been  held  to  work  an  avoidance  of  the  policy. 
It  18  by  no  means  a  forfeiture  or  penalty,  or  in  the  nature  of  a  forfeiture.     The 

'  Prnry  v.  Lornllard  Ins.  Co.,  61  N.  Y.  214. 
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Bankruptcy  avoids  policy  when. 

8ec.  316.  All  adjudication  of  bankruptcy  terminates  the  interest  of 
the  bankrupt  in  any  policy  of  insurance,  and  the  policy  is  thenceforth 


parties  have  determined,  by  tlieir  agreement,  tlie  conditions  of  the  liability  and 
the  extent  of  the  obligations  of  the  insurers,  and  they  can  only  be  held  liable  in 
accordance  with  the  terms  of  the  asreement,  and  within  the  conditions  of  the 
obligration.  In  Tlttemore  v.  Vermont  Miit.  F.  Ins.  Co.,  20  Vt.  546,  the  policy  was 
to  become  void  if  the  property  should  be  alienated  by  sale  or  otherwise ;  and 
while  it  was  held  that  a  conveyance  and  a  simultaneous  reconveyance  with  the 
right  of  the  original  owner  to  continue  in  possession  was  not  an  alienation  within 
the  condition,  although  the  last  deed  was  conditioned  to  be  void  on  the  payment 
of  a  tixed  sum  within  a  specified  time,  the  court  was  of  the  opinion  that  had  the 
premises  been  conveyed,  and  a  mortgage  merely  taken  back  for  the  purchase- 
money,  it  would  have  been  an  ahenation  avoiding  the  policy.  There  was  no  per- 
sonal agreement  by  the  gi-antor  in  the  second  deed  to  pay  the  moneys  mentioned 
thei-ein,  so  that  the  transaction  was  but  a  conditional  sale,  optional  with  the  vendee 
whether  he  would  consummate  it,  and  the  vendor  retained  tlie  possession.  It  was 
in  substance  and  effect  an  executory  agreement  to  sell  in  the  future.  Van  Deusen 
V.  Charter  Oak  F.  &  M.  Ins.  Co.,  1  Rob.  55,  was  within  the  same  principle. 
Thei-e  was  no  absolute  alienation  or  transfer  of  title  and  possession.  In  Stetson 
V.  Mass.  Mut.  F.  Ins.  Co.,  4  Mass.  380,  the  court  construed  the  policy  as  import- 
ing the  continuance  of  the  contract,  notwithstanding  the  alienation  of  the  prem- 
ises to  the  extent  of  the  insurable  interest  remaining.  The  policy  gave  the  insured 
the  liberty  upon  an  alienation  to  surrender  the  policy  or  to  transfer  it.  The  effect 
of  a  conveyance  of  the  property  and  the  taking  back  a  mortgage  for  the  consid- 
eration upon  a  policy  conditioned  to  become  void  upon  a  sale  or  alienation  of  the 
property  insui-ed  in  whole  or  in  part,  was  considej'ed  in  Abbott  v.  Hampden  Mut. 
F.  Ins.  Co.,  30  Me.  414,  and  it  was  adjudged  that,  to  constitute  an  alienation  which 
would  avoid  the  policy,  it  was  not  necessary  that  there  should  be  an  absolute 
transfer  of  the  whole  or  any  distinct  portion  of  the  property.  If  there  has  been 
a  disposition  of  any  part  of  it  in  such  form  that  any  property  has  passed  to 
another,  the  alienation  has  occurred.  The  title  was  regarded  as  having  passed 
to  another  who  had  become  the  owner,  entitled  to  the  possession,  and  the  vendee 
bad  but  a  lien  for  the  purchase-money,  which  would  never  serve  to  restore  the 
title  except  upon  the  failure  of  the  pui-chaser  and  moi-tgagor  to  perfoi-m  the  con- 
dition of  the  mortgage,  and  the  latter  could  at  any  time  discharge  the  lien  by 
paying  the  mortgage  debt.  While  the  interests  of  the  owner  in  fee  and  the  mort- 
gagee are  both  insurable,  and  each  may  have  independent  insurances,  each  cov- 
ering his  own  interest,  the  interests  are  entirely  distinct,  and  the  rights  and  obli- 
gations of  the  parties  to  the  contract  different.  Had  the  plaintiff  been  insured  as 
mortgagee,  the  insurer,  upon  payment  of  a  loss,  would  be  entitled  to  be  subro- 
gated to  the  rights  of  the  mortgagee  against  the  mortgagor.  The  distinction 
between  an  issue  based  on  a  denial  of  an  insurable  interest,  and  the  question 
whether  there  had  been  an  alienation  or  change  of  title,  was  recognized  in  Orrell 
V.  Hampden  F.  Ins.  Co.,  13  Gray,  431.  A  change  of  title  valid  as  between  the 
parties  was  ti-eated  as  a  breach  of  the -condition,  but  there  no  alienation  was 
proved.  A  mortgage  is  not  an  alienation  of  the  property  mortgaged  ;  but  when 
the  condition  of  the  policy  was  that  '  all  alienations  and  alterations  in  the  owner- 
ship,' etc.,  of  the  property  should  make  void  the  policy,  a  mortgage  was  held  to 
be  an  alteration  of  the  ownership  and  to  make  void  the  insurance.  Edmunds  v. 
Mut.  Safely  F.  Ins.  Co.,  1  Allen,  311.  The  court  thought  it  material  to  the  insurers 
to  know  who  hafl  title  to  or  interest  in  the  property  insured.  The  question  was 
directly  before  this  court  in  Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389, 
and  it  was  there  held  without  dissent,  following  the  current  of  authority,  and 
giving  the  policy  a  fair  and  reasonable  interpi-etation,  that,  the  policy  providing 
it  should  be  void  upon  'any  change  of  title  in  the  property  insured,'  it  became 
void  by  a  transfer  of  the  premises  by  the  owner,  although  the  interest  of  the 
ai^sured,  a  mortgagee,  was  not  changed  subsequent  to  the  date  of  the  policy. 
When  the  insurance  was  to  the  owner  of  the  property,  loss,  if  any,  payable  to  a 
mortgagee,  with  a  similar  condition  as  in  this  ease,  an  alienation  of  the  property 
by  the  mortgagor  was  adjudged  to  make  void  the  policy.     Grosvmor  v.  Atlantic 
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void  and  of  no  effect ;  but  an  insurance  company  may  consent  to  continue 
their  liability  by  the  usual  transfer  of  the  policy  to  the  register  in  charge 
of  the  bankruptcy  proceedings,  until  an  assignee  shall  have  been 
appointed,  and  may  also  tranfer  said  policy  to  the  assignee,  when 
appointed.  It  is  optional  with  the  company  to  continue  the  risk  by 
such  transfers,  or  to  cancel  the  same.  The  title  to  the  property  of  a 
bankrupt,  by  operation  of  law,  vests  in  the  register  as  register; 
although  the  property  may  be  in  the  possession  of  the  U.  S.  marshal 
as  messenger,  it  is  still  in  the  possession  of  the  court,  and  the  register 
is,  by  the  bankrupt  law,  the  court.' 

F.  Ins.  Co.  of  Brooklyn,  17  N.  Y.  391.  The  condition  is  not  capable  of  two  read- 
ing's, and  the  courts  have  no  rig'ht  under  the  pretence  of  interpretation  to  niiUify 
a  material  provision  inserted  foi-  the  reasonable  i^rotection  of  the  insurei'S,  and 
thus  exercise  a  dispensing  power  in  favor  of  the  insui'ed.  It  cannot  be  said  that 
a  conveyance  of  the  fee,  and  the  taking-  back  a  mortgage  for  the  purchase-money, 
is  not  as  well  a  sale  or  transfer  as  a  change  of  title.  It  is  sufficient,  to  put  an  end 
to  the  policy,  that  there  has  been  a  change  in  the  title  ;  and  no  one  can  say  that  a 
conveyance  of  the  fee,  and  substituting  the  interest  of  a  moi-tgagee  in  the  insured, 
is  not  a  substantial  change  in  the  title.  But  the  sale  or  transfer  of  the  property 
was  complete  and  absolute,  and  the  retaining  a  lien  for  the  pui-chase-money, 
either  in  the  form  of  a  mortgage  or  otherwise,  did  not  change  the  charjicter  or 
effect  of  the  conveyance.  The  fact  that,  to  preserve  equities  and  exclude  liens 
■which  might  otherwise  defeat  purchase-money  liens,  courts  regard  a  deed  of  con- 
veyance and  purchase-money  mortgage  as  eimultaneoiis,  and  the  lights  of  the 
parties  as  if  the  title  to  the  amount  of  the  mortgage  interest  had  never  passed 
out  of  the  grantor,  do  not  aid  in  construing  this  contract,  or  tend  to  establish  the 
claim  of  the  respondent  that  there  has  been  no  transfer  of  the  property.  Another 
clause  in  the  policy  adds  force  to  the  views  expi'essed.  It  requires  that  if  the 
interest  of  the  assured  in  the  property  be  any  other  than  the  entire,  uncondi- 
tional and  sole  ownersliip,  it  shall  be  so  represented  and  so  expressed  in  the  policy. 
Had  the  plaintiff  desired  to  be  insured  as  mortgagee,  he  should  have  seen  that 
the  interest  was  truly  expressed  in  the  contract.  Another  clause,  providing  for 
the  case  of  the  sale  and  delivery  of  property  insured,  is  only  applicable  by  its 
very  terms  to  jiersonal  pi-operty,  and  does  not  qualify  or  affect  the  condition  which 
has  been  considered,  and  which  controls  in  these  actions." 

'7»  re  Carom,  4  Bank.  Reg.  178  ;  in  Perry  y.  LorUlard  Ins.  Co.,  ante,  the  policy 
was  issued  to  one  Cochran,  who  was  the  owner  and  in  possession  of  the  premises 
described  in  the  policy,  and  the  loss,  if  any,  v/as  made  payable  to  the  plaintiff. 
The  policy  contained  the  following  clause,  viz.  :  ".That  if  the  property  shall  be 
sold  or  transferred,  or  any  change  take  place  in  the  title  or  possession  whether  by 
legal  process  or  judicial  decree,  or  voluntary  transfer  or  conveyance  without  the 
consent  of  the  company,  etc.,  then,  and  in  every  such  case,  the  policy  shall  be 
void."  In  January,  1870,  Cochran,  on  the  petition  of  his  creditors,  was  adjudged 
a  bankrupt,  and  an  assignee  of  all  his  property  was  duly  appointed,  and  the  said 
assignee  took  possession.  In  May,  1870,  the  property  insui'ed  was  destroyed  by 
fire.  Held,  that  the  adjudication  and  assignment  in  bankruptcy  changed  the 
title  to  the  property  insured,  within  the  meaning  of  the  terms  of  the  policy,  and 
was,  for  that  reason,  a  breach  of  the  condition,  and  the  policy  was  therefore  void. 
In  Adams  v.  RoeTdngham  Im.  Co.,  29  Mo.  292 ;  3  Bennett's  F.  I.  C.  30,  it  was  held 
that  the  bankruptcy  of  OTie  of  the  assured  invalidates  a  policy  that  iirohibits 
alienation.  In  that  case  Tenny,  J.,  carefully  reviewed  the  questions  involved, 
and  his  opinion  will  be  found  valuable.  A  transfer  by  operation  of  law  to  a 
trustee  or  assignee,  is  an  alienation.  Young  v.  Eagle  Ins.  Co.,  14  Gray  (Mass.) 
150  ;  Hazard  v.  Franklin  Ins.  Co.,  7  R.  I.  427  ;  ccmtra,  see  Hohhs  v.  Memphis  Ins. 
Co.,  1  Sneed  (Tenn.)  444_.  A  contrary  doctrine  has  been  held  where  the  policy 
simply  provided  that  "'if  the  title  to  the  property  is  transfeiTed  or  changed,  this 
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Interest  snspended,  loss  during,  not  within  policy. 

Sec.  317.  Under  such  a  provision,  an  alienation  of  the  property  wi^^- 
out  the  consent  of  the  insurer,  works  a  forfeiture,  and  the  fact  that  the  prop- 
erly is  afterwards  in  whole  or  in  part  reconvey  ed  to  the  insured,  does  not 
restore  its  validity.'  In  such  cases,  the  rights  of  the  parties  are  sus- 
pended ;  and,  if  a  loss  occurs  before  the  title  re-vests  in  the  assured, 
the  policy  is  inoperative,  and  this  is  so,  even  though  the  invalidity 
results  from  a  sale  made  under  legal  proceedings,  which  is  subse- 
quently set  aside.'  So  when  the  policy  provides  that  "  if  the  title 
of  the  property  shall  be  transferred  or  changed,"  and  that  the  entry 
of  a  foreclosure  suit  upon  a  mortgage  shall  be  deemed  an  alienation, 
the  service  of  preliminary  process  of  foreclosure  avoids  the   policy." 

policy  shall  be  void. "  In  such  a  case  it  has  been  held  tTiat  the  forfeiture  only 
applies  in  case  of  a  transfer  or  change  inxide  by  the  assured  himself,  and  is  not 
applicable  to  a  transfer  etfected  by  operation  of  law  or  judicial  decree.  Stark- 
weather  v.  Cleavland  Ins.  Co.,  2  Abb.  (U.  S  )  67.  But  it  is  hardly  believed  that 
this  doctrine  is  tenable,  and  if  a  legral  transfer  is  in  fact  effected,  whether  volun- 
tary or  by  operation  of  law,  the  policy  becomes  void.  Reynolds  v.  Mut.  F.  Ins. 
Co.,  34  Md.  280. 

'Thus  in  Home,  etc.,  Ins.  Co.  v.  Hauslein,  1  Ins.  L.  J.  818  (an  Illinois  case)  the 
policy  contained  a  condition  that,  in  case  of  any  sale,  transfer  or  change  of  title 
to  the  property  insured,  the  insurance  should  be  void,  and  cease.  A  section  of 
the  charter  of  the  company — a  mutual  company,  of  which  the  assured  became  a 
member — printed  on  the  back  of  the  policy,  also  provided  that  the  policy  should 
be  void  upon  any  alienation  of  the  property  by  sale  or  otherwise.  At  the  time 
the  insurance  was  effected,  the  insured  was  the  absolute  owner  of  the  property. 
He  afterward  made  an  assignment  of  the  policy  to  Seibert,  the  mortgagee,  with 
the  assent  of  the  company,  and,  subsequent  to  this,  sold  and  conveyed  the  prop- 
perty  to  three  other  persons,  one  of  whom  reconveyed  to  him,  and  the  othei-  two 
executed  mortgages  to  secure  the  purchase-money.  Held,  "  the  assignee  of  a 
poUcy  takes  it  subject  to  the  conditions  expressed  upon  its  face,  and  his  equities 
confei'  no  right,  if  the  assignor  has  lost  all  right  of  recovery  by  a  violation  of  the 
tei-ms  or  conditions  of  the  policy."  The  assignee  knew  of  the  condition  in  the 
policy  providing  for  forfeiture  in  the  event  of  alienation,  and  his  rights  must  be 
conti-oUed  thereby.  There  was  a  change  of  title  in  the  property.  The  absolute 
ownership  of  the  entire  propei-ty  is  easily  distinguished  from  the  ownei'ship  of 
one-third,  and  a  moi-tgagee  of  two-thirds.  The  assignment  was  made  with  the 
consent  of  the  company,  but  the  condition  of  forfeiture  upon  alienation,  without 
the  consent  of  the  company,  was  still  applicable  to  the  assignee  as  well  as  to  the 
insured.  The  company  did  not  waive  the  effect  of  the  breach  of  the  condition. 
By  the  act  of  the  insured  the  policy  became  void.  It  was  contended  that  the 
memorandum,  that  the  loss,  if  any,  should  be  payable  to  the  assignee,  as  hs 
interest  might  appear,  shows  that  his  interest  was  intended  to  be  protected  ;  and 
that  the  change  of  title  did  not  atfect  his  interest.  The  insured  cannot  sue, 
because  he  had  so  acted  as  to  forfeit  the  policy.  The  assignee  cannot  sue,  for  he 
was  not  a  party  to  the  contract  onginally.  In  its  nature  the  policy  was  only 
assignable  so  as  to  pass  an  equitable  interest  to  the  assignee.  Even,  as  in  this 
case,  where  the  assignment  was  made  with  the  consent  of  the  company,  the 
assignee  cannot  sue  for  a  breach  in  his  own  name. 

'Mt.  Vernon  Mfg.  Co.  v.  Summit  Co.,  etc.,  Ins.  Co.,  10  Ohio  St.  347. 

'Thus,  in  Mclntire  v.  Norwich  Ins.  Co.,  102  Mass.  458,  a  policy  of  fire  insur- 
ance on  personal  property  contained  a  proviso  that  "  if  the  title  of  the  propei-ty 
is  transferred  or  changed"  "  this  policy  shall  be  void  ;  and  the  entiy  of  a  fore- 
closure of  a  mortgage"  "  shall  be  deemed  an  alienation  of  the  p]-operty,  and  this 
company  shall  not  be  holden  for  loss  or  damage  thereafter."     The  insured  prop- 

35 
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T)ced  and  mortgage  back,  effect  of. 

Sec.  318.  A  conveyance  of  property  by  deed,  and  an  execution  of  a 
mortgage  back,  to  secure  the  purcha»3e  money,  delivered  at  the  same 
time,  is  a  part  of  the  same  transaction,  and  does,  not  amount  to  an 
alienation.' 

But  the  language  of  the  condition  must  be  looked  to,  as  upon  it 
depends  the  rights  of  the  parties.  The  insurer  may  specially  stipulate 
what  shall  be  treated  as  an  alienation,  and  when  such  a  stipulation 
exists,  its  breach  will  be  fatal  to  a  recovery.  So,  too,  it  is  of  great 
importance  to  remember  that  the  word  alienated  is  to  be  construed  in 
its  ordinary  sense,  and  may  be  so  used  as  to  rob  all  the  special  provi- 
sions of  the  policy  upon  this  point  of  their  force.  Thus,  a  policy  pro- 
viding that,  "  if  the  property  shall  be  alienated,  mortgaged,  sold, 
conveyed,  levied  upon,  attached,  or  the  title  therein  otherwise  changed," 
is  rendered  void,  if  either  or  any  of  those  changes  in  the  title  are 
effected ;  but,  if  the  policy  provides  "  if  the  property  shall  be  alienated 
by  mortgage,  sale,  levy,  attachment,"  etc.,  the  mere  fact  that  the  prop- 
erty is  levied  upon,  attached  or  mortgaged  does  not  avoid  the  policy, 
because  there  is  no  alienation  of  the  property  until  tfie  title  is  divested  under 
the  mortgage,  levy,  attachment,  etc.,''  the  courts  holding  very  properly 
t.hat  the  insurer  must  be  held  to  the  strict  construction  of  the  word 
alienated,  and  that  its  use  in  that  form  qualified  the  meaning  of  all 
the  special  terms  employed  to  designate  the  species  of  alienations 
that  should  avoid  the  policy.  Where  there  is  a  conveyance  and  a 
mortgage  back  to  secure  the  purchase-money,  an  insurable  interest 
rttill  remains  and  the  policy  is  valid,  unless  provision  against  such 
change  of  interest  is  specially  made  in  the  policy.' 

perty  was  mortgaged  at  the  time  the  insurance  was  effected,  and  notice  of  fore- 
closure had  been  duly  served,  certified  and  recorded  when  the  fire  occurred. 
Held,  that  the  policy  was  avoided. 

'  Stetson  V.  Mass.  Ins.  Co.,  4  Mass.  336  ;  Hitchcock  v.  N.  W.  Ins.  Co.,  26  N.  Y. 
68  ;  Sanders  v.  Hillsboro  Ins.  Co.,  44  N.  H.  238 ;  WasJdngton  Ins.  Co.  v.  Hayes, 
17  Ohio  St.  432. 

'Shepherd  v.  Union,  etc.,  Ins.  Co.,  ante. 

'Howard  Ins.  Co.  v.  Brunei;  23  Penn.  St.  50.  Where  the  assured  conveyed  au 
undivided  half  of  the  premises  and  took  a  mortgage  to  secure  the  purchase- 
money,  the  policy  was  held  not  to  be  invalidated  or  the  rights  of  the  assured 
under  it  affected.  Stetson  v.  Mass.  F.  Ins.  Co.,  4  Mass.  330.  See  also.  Stetson  v. 
Ins.  Co.,  8  Phila.  (Penn.)  8.  When  any  change  of  title  is  prohibited,  the  sale  of 
■m  undivided  interest  and  a  mortgage  back  is  within  the  prohibition.  Home,  etc., 
Ins.  Co.  v.  Hauslin,  60  111.  521 ;  Bates  v.  Com.  Ins.  Co.,  2  Cin.  Sup.  Ct.  (Ohio) 
195.  In  Tittemore  v.  Vt.  Mut.  F.  Ins.  Co.,  20  Vt.  540,  the  contract  provided  that 
it  should  be  binding  if  the  insured  had  title  in  fee  simple  unincumbered  to  the 
land  upon  which  the  buildings  insured  stood  ;  that  it  should  be  void  if  he  had  not 
auch  title,  unless  the  title  that  he  did  have,  and  incumbrances,  were  expressed 
upon  the  policy,  and  in  the  application  made  for  it ;  also,  when  any  house  or 
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Death  of  assured  avoids  policy,  when. 

Sec.  319.  Where  a  policy  provides  that,  in  case  of  any  sale,  transfer 
or  change  of  title  in  the  property  insured,  *  *  such  insurance  shall  be 
void,  the  death  of  the  assured  operates  such  a  change  of  title  as  renders 
the  policy  invalid.'  But  where  the  policy  simply  provides  that  the  prop- 
erty shall  not  be  sold  or  alienated,  the  death  of  the  party  does  not 
operate  as  an  alienation." 

Alienation  in  fact,  must  be  established. 

Sec.  320.  In  order  to  avoid  a  policy  upon  the  ground  that  the 
property  has  been  alienated,  an  alienation  in  fact  must  be  shown 
by  the  insurers ;  the  fact  that  the  assured,  for  the  purpose  of  pre- 
venting the  attachment  of  the  property  by  his  creditors,  ha  i  repre- 
sented that  he  had  sold  the  property,  when  in  fact  he  had  not,  will  not 


btulding  insured  shall  be  alienated  by  sale  or  otherwise,  the  policy  shall  be  void, 
but  that  the  alienee  might  have  it  transferred  to  him  with  the  consent  of  the  com- 
pany. The  plaintiff  conveyed  to  P.  by  deed  of  warranty,  and  P.  conveyed  to  the 
plaintiff  at  the  same  date  by  deed  of  warranty,  conditioned  to  be  void  if  P.  or 
his  representatives  should  pay  plaintiff  $2,000  within  three  years  and  allow  plain- 
tiff to  hold  peaceable  possession  until  payment  should  be  made.  P.  never  made 
any  payment  up  to  the  time  the  tire  occurred,  which  was  more  than  four  years 
after  the  date  of  the  transaction.  Held,  both  deeds  were  to  be  regarded  as  one 
transaction,  hence  there  was  no  alienation. 

'  In  Zaffin  v.  Charter  Oak  Ivk.  Co.,  58  Barb.  325,  it  was  held  that  where  a  policy 
of  insurance  against  loss  by  tire  i-uns  to  the  "  assured,  his  executors,  administra- 
toi-s  and  assigns,"  an  action  is  properly  brought,  after  the  death  of  the  assured, 
in  the  name  of  his  administrators,  if  a  light  of  action  has  accrued  to  any  one  by 
reason  of  the  destruction  of  the  property  insured.  The  administrator,  in  such  a 
case,  prosecutes  for  the  benefit  of  the  person  or  persons  entitled  to  the  moneys 
recovered  on  account  of  such  loss,  provided  the  contract  remains  in  foi-ce,  notwith- 
standing the  change  of  title  to  the  property  insured.  A  contract  of  insurance 
provided  that  the  policy  should  not  be  assignable  without  the  consent  of  the  com- 
pany manifested  in  wi-iting  thereon  ;  that  "  in  case  of  assignment  without  such 
consent  *  *  *  the  liability  of  the  company  shall  then  cease  ;"  that  "  in  case 
of  any  sale,  transfer  or  change  of  title  in  the  property  insured,  *  *  *  or  of 
any  interest  therein,  such  insurance  shall  be  void,  and  cease  ;"  and  that  "in  case 
of  *  *  *  possession  by  another  of  the  subject  insured,  without  the  consent  of 
the  insurers  indorsed  on  the  policy,  the  same  should  cease."  It  was  held  that  the 
policy,  by  the  terms  and  provisions  thereof  became  void,  and  ceased  to  have  any 
binding  force  upon  the  death  of  the  assured  during  the  life  of  the  policy,  and  the 
vesting  of  the  title  to  the  pi-operty  insured  in  his  heirs  at  law  ;  that  this  was  a 
change  of  title  from  the  assured  to  others,  which  brought  the  case  within  the 
express  terms  of  the  policy.  It  was,  also,  that  the  possession  of  the  property 
insured  by  others  than  the  assured,  without  the  consent  of  the  company  indorsed 
upon  the  policy,  also  produced  the  same  result.  It  put  an  end  to  the  contract, 
and  rendered  it  no  longer  obligatory.  Where  the  description  of  the  property 
insured  is  made  a  part  of  the  contract,  and  a  warranty  by  the  assured,  and  it  is 
expressly  provided,  among  othei'  things,  that  in  case  of  any  misrepi'esentation  or 
concealment,  or  omission  to  make  known  any  fact  which  increases  the  hazard,  the 
insurance  shall  be  void  ;  and  the  property  is  described  and  insured  as  a  dioelling- 
house,  when,  in  fact,  it  is  used  in  part  as  a  saloon,  which  increases  the  risk,  it 
semns,  the  policy  is  void  and  of  no  effect  by  reason  of  this  misrepresentation. 

'  Bwrbank  v.  Boekingham,  etc.,  Ins.  Co.,  24  N.  H.  550. 
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avail  the  insurer,'  and  it  seems  that  in  all  cases  the  burden  of  estab- 
lishing an  alienation  is  upon  the  insurer.' 

Sale  nnder  decree  of  foreclosure. 

Sec.  321.  Where  premises  were  sold  under  decree  of  foreclosure, 
and  no  equity  of  redemption  remained  in  the  mortgagor,  it  was  held 
that  the  policy  was  void,  even  though  the  deed  had  not  been  enrolled ;' 
and  even  though  the  assured  has  assigned  the  policy  to  a  mortga- 
gee with  the  assent  of  the  insurer,  yet  a  subsequent  conveyance  by 
him  to  the  mortgagee  of  his  equity  of  redemption,  of  which  the 
insurer  has  no  notice,  avoids  the  policy." 

Assignment  of  property,  effect  of. 

Sec.  322.  When  the  property  is  assigned,  and  sold  by  the  assignee 
to  pay  the  debts  of  the  assured,  the  policy  is  void,'  even  though  the 
conveyance  is  fraudulent."  Where  a  conveyance  is  good  between  the  par- 
ties thereto,  the  fact  that  it  is  void  as  to  third  persons,  does  not  affect  the 
question.  The  conveyance,  under  such  circumstances,  is  in  fact,  and  in 
law,  an  alienation,  and  avoids  the  policy.'  A  conveyance  from  the 
assured  to  a  trustee  /«•  his  wife,  is  an  alienation  that  avoids  the  policy. 

Sale  and  partial  payment,  effect  of. 

Sec.  323.  The  fact  that  the  insured  has  sold  his  interest  in  the  prop- 
erty and  received  a  partial  payment  thereon,  which  reduces  his  actual 
pecuniary  interest  therein  below  the  amount  insured,  does  not  relieve 
rhe  insurer  from  paying  the  full  amount  of  the  insurance  if  the  title  to 
/he  property  has  not  passed,  even  though  the  purchaser  is  legally  bound 
to  pay  the  insured  the  full  value  of  the  property.  Thus,  in  a  Massa- 
chusetts case,"  the  plaintiff,  holding  a  mortgage  upon  a  quantity  of 
furniture  to  the  amount  of  over  $99,000,  agreed  to  assign  the  same  to  a 
third  party  on  payment  of  $62,500,  divided  into  four  payments,  for 
which  notes  were  given ;  $20,000  was  paid  nnder  said  agreement. 
The  property  was  insured  by  the  mortgagees  for  $57,000.     The  mort- 

'  Orrell  v.  JSampden  F.  Ins.  Co.,  13  Gray  (Mass.)  431. 

'  Orrell  v.  Itis.  Co.,  ante. 

'  McLaren  v.  Hartford  F.  Ins.  Co.,  5  N.  Y.  151. 

*  Hoxsie  V.  Prcmdence,  etc.,  Ins.  Co.,  6  R.  I.  517 ;  Billson  v.  Manufacturers'  Ins. 
Co.,  7  Am.  Law  Reg.  661  ;  Loring  v.  Manufacturers'  I'm.  Co.,  8  Gray  (Mass.)  28; 
Hazard  v.  Franklin  Ins.  Co.,  7  R.  I.  429. 

'Dadmim  Mfg.  Co.  v.  Worcester,  etc.,  Ins.  Co.,  11  Met.  (Mass.)  429. 

'  Treadmay  v.  Hamilton,  etc.,  Ins.  Co.,  29  Conn.  68. 

""TreadAimy  v.  Hamilton,  etc.,  Ins.  Co.,  29  Conn.  68. 

"Langdonv.  Minn.,  etc.,  Ins.  Co.,  22  Minn.  193. 

"  Haley  v.  Manufacturers'  Ins.  Co.,  120  Mass.  292. 


Change  of  Title.  *  549 

gage  was  not  to  be  assigned  until  the  four  notes  were  paid.  After 
the  sum  of  §20,000  had  been  paid,  the  property  was  destroyed  by  tire, 
and  the  loss  under  the  policies  was  |53,140.57.  The  insurers  claimed 
that  they  were  liable  only  for  the  actual  loss  to  the  insured ;  that  is, 
the  difference  between  the  sum  for  ^Yhich  the  mortgagees  had  agreed 
to  assign  and  the  sum  actually  paid  under  the  agreement,  to  wit, 
162,500  less  $20,000  ;  but  the  court  held  that  they  were  liable  for  the 
full  amount  of  the  loss.  "  They  held,"  said  Devens,  J.,  "the  legal 
title  to  the  mortgages,  and  had  an  interest  in  the  property  insured  to 
the  amount  of  the  debt  it  was  mortgaged  to  secure.  Although  they 
had  made  a  contract  for  the  sale  of  those  mortgages,  such  contract 
was  executory  simply ;  its  terms  might  never  be  complied  with,  or  it 
might  be  abandoned  by  mutual  agreement  of  the  parties  ;  no  property 
had  passed  to  Cheeny,  and,  although  he  had  made  no  default,  he  had 
not  complied  with  the  terms  upon  which  he  was  to  obtain  these  mort- 
gages when  the  loss  occurred.  Even  if  he  was  in  possession  of  the 
mortgaged  property,  he  was  not  in  possession  of  the  mortgages  which 
the  plaintiffs  had  agreed  to  sell ;"  and,  consequently,  the  rights  of  the 
assured  were  not  affected  by  any  payments  made  under  such  agree- 
ment.' 

When  mortgage  avoids  policy. 

Sec.  324.  A  mortgage  upon  lana  s  not  an  alienation  thereof,  within 
the  meaning  of  the  term,''  but  it  is  such  an  alteration  in  the  ownership 
as  avoids  a  policy  that  provides  that  "  all  alienations  and  alterations 

^  Davis  V.  QuiTicy  Itis.  Co.,  10  Allen  (Mass.)  113  ;  Suffolk  Ins.  Co.  v.  Boyden,  9 
id.  123;  Rider  v.  Ocean  Ins.  Co.,  20  Pick   (Mass.)  259. 

'Jackson  v.  Mass.  Ins.  Co.,  23  Pick.  (Mass.)  418 ;  Rice  v.  Tmoer,  1  Gray  (Mass.) 
426 ;  RoIUtis  v.  Colnintnan,  etc.,  Ins.  Co.,  25  N.  H.  200 ;  Conovef  v.  Ins.  Co.,  1 
N.  Y.  290  ;  Holhrook  v.  American  Ins.  Co.,  1  Curtis  C.  C.  (U.  S.)  193 ;  Pollard  v. 
Somerset  Ins.  Co.,  42  Me.  221 ;  Ayres  v.  Hartford  Ins.  Co.,  21  Iowa,  198;  Folsom 
V.  BeWiap,  etc.,  Ins.  Co.,  31  N.  H.  231 ;  Lazarus  v.  Itis.  Co.,  5  Pick.  (Mass.)  81 ; 
SJieppei'd  V.  Union,  etc.,  Ins.  Co.,  38  id.  232  ;  Van  Deusen  v.  Charter  Oak  Ins.  Co., 
1  Rob.  (N.  Y.)  55.  But  it  must  be  remembered  that  this  depends  entirely  upon 
the  langnag-e  of  the  policy.  If  the  policy  stipulates  ag-ainst  any  change  of  title, 
or  altei-ation  therein,  or  against  an  alienation  in  whole  w  in  part,  a  mortgage  is 
held  within  the  prohibition.  Edmunds  v.  Ins.  Co.,  1  Allen  (Mass.)  311  ;  Abbott 
V.  Harrvpden,  etc.,  Ins.  Co..  30  Me.  414.  But  if  a  mortgage  is  not  within  the  pro- 
hibition, and  there  is  no  clause  avoiding  the  policy  by  entry  of  foreclosure  pro- 
ceedings, or  levy  of  execution,  the  policy  is  valid  so  long  as  a  right  to  redeem 
exists.  Clark  v.  N.  E.  Ins.  Co.,  6  Cush.  (Mass.)  342 ;  Campbell  v.  Hamilton,  etc., 
Ins.  Co.,  51  Me.  69  ;  Cmie  v.  Niagara  Ins.  Co.,  3  T.  &  C.  (N.  Y.)  33;  aff'd,  60 
N.  Y.  619.  In  Alien  v.  Franklin  Ins.  Co.,  9  How.  Pr.  (N.  Y.)  501,  the  assured 
executed  a  mortgage  upon  machinery,  and  afterwards  procured  a  policy  thereon 
without  giving  notice  of  the  mortgage,  and  it  was  held  that  the  policy  was  valid. 
In  Stetson  v.  Mass.,  etc.,  Ins.  Co.,  4  Mass.  330,  the  assured  conveyed  an  undivided 
half  of  the  insured  premises,  reserving  a  term  of  seven  years,  and  took  back  a 
mortgage  to  secure  the  purchase-moiiey,  and  the  court  held  that  this  was  not  an 
alienation. 
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in  the  ownership,  situation  or  state  of  the  property  in  any  material 
particular,"  shall  render  the  policy  void,  unless  notice  is  duly  given 
to,  and  the  assent  of  the  company  thereto  is  obtained.' 

Where  the  policy  contains  a  prohibition  of  any  ".alterations  "  in  the 
title,  it  is  held  that  a  mortgage  is  such  an  alteration,  and  avoids  the 
policy ; ''  and  where  the  policy  specially  provides  that  "  any  incum- 
hrance"  shall  invalidate  it,  of  course  a  mortgage  operates  as  a  breach.' 

The  sale  of  property  and  taking  back  a  mortgage  to  secure  the  pur- 
chase money  is  not  such  a  change  of  title,  within  the  meaning  of  a 
condition,  that,  in  case  of  any  change  of  title,  the  policy  shall  cease  to 
be  operative ;  as  defeats  the  policy,'  and  so,  too,  where  the  property 
has  been  sold,  but  not  conveyed,  and  a  portion  of  the  purchase  money 
remains  unpaid,  the  policy  remains  operative  to  the  extent  of  the 
insurable  interest  remaining;'  but,  if  a  conveyance  was  made  and 
delivered,  and  no  mortgage  taken  to  secure  the  unpaid  purchase 
money,  no  insurable  interest  remains,  even  though  a  judgment  was 
taken  for  the  amount.'  But  it  must  be  remembered  that  this  question 
is  always  to  be  tested  by  the  language  of  the  contract  (policy)  itself, 
and  cannot  be  made  the  subject  of  a  general  rule  applicable  to  all 
cases.  Thus,  where  a  policy  provided  that  the  entry  of  a  foreclosure 
of  a  mortgage  shall  be  deemed  an  alienation  of  the  property  such  as 
should  avoid  the  policy,  it  was  held  that  the  commencement  of  pro- 
ceedings for  foreclosure  destroyed  the  validity  of  the  policy,  even 
though  not  consummated.'  So,  where  a  policy  provided  that,  in  case 
of  any  change  in  the  title  or  possession  of  the  property,  whether  by 
sale,  lease,  legal  process,  judicial  decree  or  voluntary  transfer,  without 
the  assent  of  the  company,  the  policy  should  be  void,  it  was  held  that 
a  sale  of  an  undivided  interest  in  the  property  destroyed  the  policy.' 

The  company  has  a  right  to  make  its  own  contract,  and  specify  the 
terms  upon  which  it  will  take  the  risk,  and  the  only  office  of  the  court 
is,  to  construe  and  give  such  effect  to  the  contract  made  by  the  parties, 
as  the  parties-,  from  the  language  used,  evidently  intended.      The 

' '  Edmunds  v.  Miit.  Safety  F.  Ins.  Co.,  1  Allen  (Mass.)  311. 

'Hutehins  v.  Cleaveland,  etc.,  Ins.  Co.,  11  Ohio  St.  477 ;  Edmards  v.  Ins.  Co.,  1 
Allen  (Mass.)  31. 

'  Edes  v.  Hamilton,,  etc.,  Ins.  Co.,  3  Allen  (Mass.)  362. 
'Kitts  V.  Massasoit  Ins.  Co.,  56  Barb.  (N.  Y.)  177. 
'Hill  V.  Cwinbe^-land,  etc..  Protection  Co.,  59  Penn.  St.  474. 
'Cfrevemeyer  v.  Southern  Ins.  Co.,  62  Penn.  St.  340. 
''Mclntire  v.  Norwich  In^s.  Co.,  102  Mass.  230. 

'McEwanv.  Eraser,  1  Mich.  (N.  P.)  118;  see  also,  as  bearing  upon  the  effect 
of  sale,  Bates  v.  Equitable  Ins.  Co.,  10  Wall  (U.  S.)  33. 
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court  cannot  make  a  contract  for  the  parties,  or  give  to  that  made  any- 
other  or  different  effect  than  its  just  interpretation  warrants,  however 
unjust  or  inequitable  such  construction  may  appear.  Thus,  where  a 
policy  provides  that,  in  case,  at  any  time  during  the  existence  of  the 
policy,  the  premises  shall  be  unoccupied,  the  policy  shall  thereby- 
become  void.  If  the  premises  are  vacant  for  one  day,  the  policy  becomes 
void,  and  a  subsequent  loss  cannot  be  recovered. 

Where  a  policy  provides  that  "  any  change  of  title,  by  sale,  mortgage 
or  otherwise,"  etc.,  shall  render  the  policy  void,  the  execution  of  a 
mortgage  does  not  change  the  title,  hence  the  prohibition  is  held  not  to 
apply,  except  to  an  actual  change  of  title  under  foreclosure  proceed- 
ings.' 

Effect  of  special  conditions. 

Sec.  325.  "  When  the  property  shall  be  alienated,  by  sale  or  other- 
wise, the  policy  thereupon  shall  be  void."  Under  this  condition,  a  sale 
of  the  equity  of  redemption  in  mortgaged  premises,  avoids  the  policy ; " 
so  the  execution  of  a  subsequent  mortgage.^  So  when  any  alienation 
is  prohibited  the  execution  of  a  deed  absolute  on  its  face,  although  in 
fact  given  only  as  a  mortgage,  avoids  the  policy,  although  a  bond  for  a 
reconveyance  on  payment  of  the  debt  is  given  simultaneously  with  the 
deed,  but  is  not  recorded.  Qiiere.  Would  that  be  the  effect  if  the  bond 
was  recorded  ?  *  Of  course,  unless  the  statute  so  provides  a  bond  for 
the  conveyance  of  real  estate,  is  not  a  proper  matter  of  record,  and  in 
the  absence  of  such  a  statute,  the  fact  that  it  was_  recorded  would  not 
change  the  status  of  the  parties,  because  it  is  inoperative  as  notice. 
"  If  the  property  be  sold  or  transferred,  or  any  change  in  the  title  or 
possession  takes  place,  whether  by  legal  process,  judicial  decree,  vol- 
untary transfer  or  conveyance,  without  consent  of  this  company 
indorsed  hereon,  the  policy  shall  be  void."  Under  such  a  policy,  the 
executrix  of  the  assured  sold  the  property,  and  took  a  mortgage  back 
to  secure  most  of  the  purchase-money,  and  it  was  held  that  the  insur- 
ers were  discharged.' 

"Any  transfer  or  termination  of  the  interest  of  the  assured,  by  sale 
or  other-wise,"  renders  the  policy  void.     Under  such  a  condition  while 

^STiepherd  v.  Union,  etc.,  Ins.  Co.,  38  N.  H.,  232  ;  McLaren  v.  Hartford  F.  Ins. 
Co.,  5  N.  Y.  151. 

•  Lavyrence  v.  Holyoke  Iw.  Co.,  11  Allen  (Mass.)  387. 
'Edes  v.  Hamiltcm,  etc.,  Ins.  Co.,  3  Allen  (Mass.)  362. 

*  Tmnlinsm  v.  Monmouth  Mut.  F.  Ins.  Co.,  47  Me.  232. 
'Savage  v.  Hmmrd  Ins.  Co.,  52  N.  Y.  502. 
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the  execution  of  a  mortgage  does  not  avoid  the  policy,  yet  a  convey- 
ance to  the  mortgagee  of  the  assiired's  equity  of  redemption  does  have 
that  effect,  and  that  too,  even  though  the  insurer  consented  after 
the  conveyance,  but  without  knowledge  thereof,  to  a  transfer  of  the  policy 
to  the  mortgagee.'  "  If  the  premises  are  alienated  by  sale,  mortgage, 
etc.,''  the  policy  shall  be  void.  Under  such  a  condition  it  is  held  that 
the  condition  is  not  violated  by  a  mere  mortgage,  but  only  by  a  divest- 
ment of  the  title  under  proceedings  for  its  enforcement.^  Unless  other- 
wise provided,  in  order  to  operate  as  an  alienation,  the  assured  must 
be  divested  of  all  interest  in  the  property.  Bo  long  as  an  insurable 
interest  remains  in  him  the  policy  is  valid  to  the  extent  of  that  interest.' 

When  levy  or  sale  under  legal  process  does  not  invalidate  the  policy. 

Sec.  326.  Where  the  policy  provides  simply  that "  any  sale  or  transfer 
of  the  premises,  in  whole  or  in  part,"  shall  avoid  the  policy.  The  condi- 
tion simply  refers  to  a  voluntary  sale  or  conveyance  by  the  assured,  and 
does  not  include  a  sale  made  under  legal  proceedings.*  Neither  does  a 
levy  or  sale  under  a  void  process,  or  that  does  not  divest  the  assured  of 
his  title  in  the  property,  have  that  effect ;"  nor  where  it  does  not  divest 

'"The  conveyance,"  said  Cadwalladee,  J.,  in  Bilsonv.  The  Manufacturers' 
Ins.  Co.  (U.  S.  C.  C.)  7  Am.  Law.  Reg-.  663,  "converted  his"  (the  mortgag-ee's) 
"interest  in  the  subject  of  insui'ance  from  that  of  a  mere  security  for  a  debt,  into 
an  absolute,  exclusive  ownei'ship,  and  at  the  same  time  determined  entirely  the 
plaintiff's  interest  in  the  subject."  Hoxsie  v.  Providence  Mut.  In^.  Co.,  6  R.  I. 
517  ;  Hazard  v.  Franklin  Mut.  Ins.  Co.,  7  id.  429. 

'Shepherd  v.  Union,  etc.,  Ins.  Co.,  38  N.  H.  282. 

' Seanlon  v.  Union  F.  Ins.  Co.,  4  Biss.  (U.  S.)  511 ;  Lane  v.  Maine,  etc.,  Ins.  Co., 
12  Me.  44. 

'Strong  v.  Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  40;  Franklin  Ins.  Co.  v. 
Findlay,  6  "Whart  (Penn.)  488. 

'Pennebaker  v.  Tomlinsoii,  1  Tenn.  Ch.  598.  In  Colt  v.  The  Phcmix  F.  Ins. 
Co.,  54  N.  Y.  595,  it  was  held  that,  while  an  insurance  company  cannot  be  held 
liable  where,  by  the  terms  of  its  contract,  it  is  exempted,  however  hai-sh  the 
result,  it  cannot  be  excused  on  a  rigid  and  strict  interpretation  of  words,  without 
regard  to  the  surrounding  circumstances  and  the  apparent  intent  of  the  parties. 
Thus,  a  policy  of  insurance  upon  a  building  forbade  alienation,  and  also  con- 
tained this  clause,  "  the  commencement  of  foreclosure  proceedings  or  the  levy  of 
an  execution  shall  be  deemed  an  alienation  of  the  propei-ty."  A  mechanic's  lien 
was  subsequently  filed  and  perfected  on  the  insured  building,  and,  in  proceed- 
ings to  enforce  the  same,  judgment  was  obtained  and  execution  issued,  under 
■which  the  premises  were  advertised  for  sale.  Prior  to  the  sale  the  building  was 
destroyed  by  fire.  In  an  action  upon  the  policy,  held  that,  by  "foreclosure  pro- 
ceedings," was  intended  only  the  ordinary  proceedings  to  foreclose  a  mortgage, 
and  not  exceptional  statutory  proceedings  of  the  nature  of  those  stated.  That  the 
"levy  of  an  execution"  referred  only  to  a  levy  on  personal  property,  as  a  levy 
upon  real  estate  is  unnecessary,  and  is  now  unknown  to  the  law.  That,  there- 
fore, the  proceedings  aforesaid  were  not  within  the  prohibition  of  the  policy,  and 
did  not  avoid  it.  In  this  case,  it  appeared  that,  on  the  10th  of  July,  1868,  the 
defendant  insured  Susannah  Berniz,  for  one  year,  against  loss  or  damage  by  fire, 
for  11,000,  on  her  frame  two-story  building  in  Niagara  City,  occupied  as  a  hotel, 
and,  in  case  of  loss  by  fire,  the  amount  of  the  insurance  was  to  be  paid  to  the 
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him  of  the  possession  of  the  property.?'    The  fact  that  the  sherff  levies 
upon  goods  in  a  store,  takes  the  key,  and  retains  exclusive  possession,  is 


plaintiff,  Leander  Colt,  the  moi'tgag-ee  of  the  premises.  The  question  arises  upon 
a  provision  in  the  policy  foi'bid(iing  alienation,  ami  that  "the  commenKement  of 
foreclosure  proceedings  oi'  the  levy  of  an  execution  shall  be  deemed  an  alienation 
of  the  property."  After  the  policy  of  insurance  was  made,  and  on  the  17th  of 
July,  1868,  a  mechanic's  lien  was  filed  and  perfected  on  the  insui'ed  building,  and 
lot  on  which  it  stood,  against  the  owner  in  fee,  Susannah  Berniz.  By  subse- 
quent proceedings,  the  claimant,  Walton,  in  enforcement  of  his  lien,  on  the  10th 
of  Februai-y,  1869,  obtained  a  judgment  for  1^194.35,  which,  on  that  day,  was 
duly  docketed,  and  an  execution  thereon,  in  proper  form  and  according  to  the 
statute  in  such  case  provided,  was  issued  and  delivered  to  the  sheriff  of  the 
county  of  Niagara.  On  the  15th  of  February,  1869,  the  sheriff,  under  this  execu- 
tion, advertised  the  building  and  premises  insured  for  sale  on  the  30th  of  Mai-ch, 
and  on  that  day  duly  adjourned  the  sale  until  the  10th  of  Apiil,  1869.  On  the 
8th  of  Apiil,  the  insured  property  was  totally  destroyed  by  fire,  and  its  value 
exceeded  the  amount  of  the  insurance,  and  no  further  proceedings  were  had 
upon  the  execution.  "While  we  fully  recognize  the  principle  that  insurance  com- 
panies can  only  be  held  responsible  upon  the  contracts  they  have  made,  yet  the 
language  employed  must,  as  in  all  other  cases,  have  a  reasonable  interpretation. 
The  defendant  must  not  be  made  liable  where,  by  the  terms  of  the  contract,  it  is 
fairly  exempted,  however  harsh  the  result  may  appear ;  nor  can  it  be  excused 
where  the  exemption  is  claimed  upon  a  strict  and  rigid  interpretation  of  words, 
without  regard  to  the  circumstances  surrounding  the  transaction  and  the  appar- 
ent intent  of  the  parties,  'ihe  provisions  of  the  policy  in  this  case,  under  which 
the  exemption  from  liability  is  claimed,  appear  to  be  unlike  any  hitherto  consid- 
ered by  the  courts,  so  far  as  our  researches  have  extended.  The  effect  of  an 
alienation  of  the  insured  property,  partial  or  complete,  has  been  frequently  con- 
sidered, but  those  decisions  afford  but  little  aid  in  the  solution  of  the  present 
question.  We  have  no  hesitation  in  holding  that  '  the  commencement  of  fore- 
closure proceedings,'  which  was  to  be  'deemed  an  alienation  of  the  property,' 
was  not  Intended  to  refer  to  pi-oceedings  to  enforce  a  mechanic's  lien,  under  the 
provisions  of  recent  statutes.  It  doubtless  was  intended  by  the  parties  to  refer 
to  the  ordinary  proceedings  for  the  foreclosure  of  a  mortgage  upon  real  estate, 
and  not  to  the  exceptional  proceedings  allowed  by  special  statutes,  differing  in 
different  localities,  to  aid  mechanics  in  enforcing  their  claims  for  materials  fur- 
nished and  labor  performed  in  the  construction  of  a  building.  It  must  unques- 
tionably be  held  to  mean  the  foreclosure  of  a  mortgage  in  the  ordmary  sense  m 
which  these  terms  are  employed.  The  policy  also  provided  that  "  the  levy  of  an 
execution  shall  be  deemed  the  alienation  of  the  property,"  which  rendered  it 
void.  Reynolds,  C,  said  :  "  We  may  fairly  assume  that  the  policy,  m  this  case, 
was  the  ordinary  printed  blank,  common  with  insurance  companies,  adapted  to 
the  insurance  of  either  real  or  pei-sonal  property,  and  filled  up  according  to  the 
requirements  of  any  particular  application.  We  may  also. assume  that  the  '  levy 
of  an  execution '  was  intended  to  have  some  intelligent  reference  to  a  fact  that 
might  possibly  have  some  bearing  upon  the  risk  of  insurance.  The  levy  of  an 
execution  upon  real  estate,  under  an  ordinary  judgment  (m  the  State  of  New 
York ;  not  so,  however,  in  many  of  the  States,  where  a  levy  and  set-oft  or  sale  is 
provided  for),  is  at  this  day  unnecessary,  and,  in  fact,  never  is  done,  and  it  may 
be  said  is  now  unknown  to  the  law.  Wood  v  Colvin,  5  Hill,  228  ;  Catlin  v.  Jack- 
Sim,  8  J.  R.  546 ;  2  Rev.  Stat.,  p.  359,  §  3  ;  Learrwd  v.  Vandenburgh,  8  How. 
Pr  R  78  In  special  proceedings,  by  attachment  or  otherwise,  a  different 
mie  may  prevail;  but,  where  a  judgment  is  obtained  in  an  ordmary  pro- 
ceeding, which  is  made  by  law  a  lien  on  the  land,  no  levy  under  an  execution 
issued  thereon  is  ever  contemplated  or  necessai-y  for  any  purpose.  We  therefore 
conclude  that  this  language  could  not  have  been  intended  to  apply  to  real  estate, 
but  to  the  levy  of  an  execution  upon  personal  property  only,  where  the  actual 
levy  by  the  sheriff  divests  the  personal  property  of  the  debtor,  to  a  large  extent, 

'Bice  V.  Tower,  1  Gray  (Mass.)  426  ;  Pficmix  Ins.  Co  v.  Lawrence  4  Met.  (Ky.)  9  ; 
LaJie  V.  Maine,  etc.,  Ins.  Co.,  12  Me.  44. 
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not  an  alienation ; '  nor  does  a  sale  under  an  execution,  unless  otherwise 
stipulated,  operate  as  an  alienation  under  the  conditions  of  a  policy. 
In  order  to  come  within  the  prohibition  there  must  be  a,  voluntary/  sede.' 
So  even  when  the  policy  expressly  provides  that  "the  levy  of  an 
execution  shall  be  deemed  an  alienation,"  it  has  been  held  in  Kentucky, 
that  a  leoy  which  does  not  divest  the  title  is  not  within  the  condition." 
Where  proceedings  for  partition  haye  been  brought,  the  assured  can 
recover  for  a  loss  occurring  before  the  partition  is  in  fact  made.* 

Conveyance  must  be  perfected — Title  must  have  passed 

Sec.  327.  The  mere  making  of  a  conveyance  does  not  avoid  the 
policy.  The  conveyance  must  be  perfected  by  delivery,  and  the  mere 
fact  that  it  is  recorded  does  not  necessarily  establish  a  legal  convey- 
ance. The  assured  may  show  that  it  was  delivered  in  escrow,  and  was 
recorded  without  authority.' 

Alienation  of  part  of  insured  party 

Sec.  .S28.  When  a  policy  merely  stipulated  that  "  if  the  property 

shall  be  sold  or  transferred,"  it  shall  be  void ;  the  sale  of  a  part  does 

not  invalidate  the  policy,  except  as  to  the  part  sold.'    So  where,  under 

such  a  condition,  the  policy  covers  real  estate  and  personal  property, 

it  has  been  held  in  Pennsylvania,  that  a  sale  of  the  one  does  not  invali- 

■ ■ -. \ 

at  least,  and  the  sheriff  takes,  or  is  supposed  to  take,  the  actual  possession  and 
i-etain  his  dominion  until  the  sale.  Such  a  proceeding  does,  in  fact,  effect  a  sort 
of  alienation  of  the  debtor's  title,  so  soon  as  the  levy  is  complete  ;  and  it  may  be 
iissumed  that,  in  many  such  cases,  the  risk  of  the  insurer  would  be  largely 
increased,  which  would  afford  a  very  satisfactory  reason  for  the  insertion  of  such 
a  stipulation  in  the  policy.  None  of  these  reasons  can  apply  to  a  judgment  and 
execution  against  real  estate." 

^Franklin  F.  Ins.  Co.  v.  Findlay,  6  Whart.  (Penn.)  483;  Rice  v.  Tower,  \  Gray 
(Mass.)  42tj ;  Phoenix  Ins.'Co.  v.  Lawrence,  4  Met.  (Ky.)  9. 
'Strongy.  Manafacturers'  Ins.  Co.,  10  Pick.  (Mass.)  40. 
'  Fennybaker  y.  Toinlinsmi,  1  Tenn.  Ch.  598. 

^Gates  V.  Smith,  4  Edw.  Ch.  (N.  Y.)  702;  Farmer's  Mut.  Ins.  Co.  v.  Grayhill, 
74  Penn.  St.  15. 

'Gilbert  v.  iV.  American  Ins.  Co.,  23  Wend.  (N.  Y.)  43 ;  People's  Im.  Co.  v. 
Srachle,  2  Cin.  Sup.  Ct.  (Ohio)  186  ;  Washington  Ins.  Co.  v.  Kelly,  32  Md.  421. 

"  In  Stetson  v.  Ma,isaehusetts,  etc.,  F.  Ins.  Co.,  4  Mass.  330,  under  a  policy  con- 
taining such  a  condition,  the  assured  sold  an  undivided  half  of  the  estate,  and  the 
grantee,  at  the  same  time,  reconveyed  by  mortgage  to  secure  the  purchase  money, 
and  the  court  held  that  this  was  not  an  alienation  of  any  part  of  the  estate.  In 
Commercial  Ins.  Co.  v.  SpanknaMe,  52  111.  53,  the  policy  contained  a  condition  that 
any  sale,  alienation,  conveyance,  transfer  ori^nge  of  title  should  avoid  it.  The 
policy  covered  a  steam  boiler,  its  connections,  vats,  tubs,  etc.,  and  the  building. 
The  husband  of  the  assured  sold  the  boiler.  Held,  that  the  policy  still  remained 
good  upon  the  building,  la. Manley  y.  Ins.  Co.  of  N.  Arnica,  1  Lans.  (N.  Y.) 
20,  the  assured  sold  an  undivided  half  of  the  property.  Held,  that  the  policy  was 
operative  as  to  the  half  retained;  the  conveyance  does  not  necessarily  invalidate 
the  policy,  and  if  the  vendor  subsequently  takes  a  conveyance  back  before  a  loss, 
the  policy  is  operative.     iVorthingUm  <.  Bear.^e,  12  Allen  (Mass.)  382. 
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date  the  policy  as  to  the  other.'  But,  generally,  the  rule  is  held  other- 
wise, and,  unless  separate  rates  of  premium  are  fixed,  an  alienation  of 
either  or  a  part  of  either  is  held  fatal.  Especially  is  this  so,  if  the 
policy  stipulates  against  the  sale  of  any  part  of  the  property.^ 

An  agreement  to  sell  does  not  invalidate. 

Sec.  329.  An  agreement  to  sell,  even  though  possession  of  the  prop- 
erty is  given  under  the  contract,  is  not  an  alienation,  unless  all  the  re- 
quisite requirements  to  pass  the  title  have  been  complied  with.'    The 

'  West  Branch  Iiis.  Co.  v.  Salfenstein,  40  Penn.  St.  289. 

'In  the  case  of  Plafh  v.  Minnesota  Farmers'  Mut.  F.  Ins.  Co.  Assoc,  decided 
on  the  6th  of  April,  1877,  and  not  yet  i-eporteil,  by  the  Supreme  Court  of  Minne- 
sota, and  reported  in  theN.  W.  L.  Rep.  of  June  2,  the  plaintiff  procured  insurance 
upon  several  distinct  items  of  property  for  a  g-ross  sum  of  !S1,150,  which  was  distri- 
buted among  the  several  items.  The  consideration  for  the  insurance  was  single 
ande  ntii-e.  The  policy  contained  this  condition  among  others:  "In  case  the 
insured  shall  mortgage  the  jji'operty  without  notifying  the  secretary,  then  the 
insured  shall  not  be  entitled  to  I'ecover  from  the  association  any  loss  or  damage 
which  may  occur  in  or  to  the  property  hereby  insui-ed,  or  any  part  or  portion 
thereof."  The  question  was  whether  a  mortgage  of  one  of  the  items  of  property 
would  invalidate  the  insurance  as  to  all  the  property.  The  court  said  that  it  is 
well  settled  by  a  uniform  current  of  authority,  that  a  contract  of  insurance  of  this 
character  is  an  entirety  and  indivisible,  the  sole  effect  of  the  apportionment  of  the 
amount  of  insurance  upon  the  separate  and  distinct  items  of  property  named  in 
the  policy,  being  to  limit  the  extent  of  the  insui-ers'  risk  as  to  each  item,  to  the 
sum  so  specified,  and  held  that  as  the  contract  of  insurance  was  entire  and  indi- 
visible, the  legal  effect  of  a  violation  of  this  condition,  if  valid,  on  the  part  of  the 
insured,  by  mortgaging  any  portion  of  the  insured  property,  was  to  avoid  the  entire 
policy.  The  conclusion  of  the  couil  is  in  accoi-dance  with  numerous  decisions. 
See  Gfottfrnan  v.  Penn.  Ins.  Co.,  56  Penn.  St.  210  ;  Friesmuth  v.  A.  M.  F.  Ins.  Co.,  10 
Cush.  (Mass.)  587;  Brovm  v.  P.  M.  7m,s.  Co.,  11  id.  280;  Lee  v.  Hmo.  Ins.  Co., 
3  Gray,  583 ;  Kimball  v.  How.  Ins.  Co.,  8  id.  33 ;  Lovejuy  v.  Augusta  Ins.  Co..  45 
Me.  472 ;  Rielmrdson  v.  Maine  Ins.  Co.,  46  id.  394 ;  Qould  v.  York  M.  F.  Ins.  Co., 
47  id.  403  ;  Barnes  v.  Union  M.  F.  Ins.  Co.,  51  id.  110  ;  Day  v.  Charter  Oak  Ins. 
Co.,  51  id.  91 ;  Buss  v.  Ins.  Co.,  29  U.  C.  (Q.  B.)  73.  In  the  same  case  the  ques- 
tion arose  whether  the  deposit  by  plaintiff  of  a  notice  of  the  mortgage  in  the 
post-ofilce  in  the  town  where  the  owner  of  the  property  resided,  post-paid  and 
addressed  to  the  secretai-y  of  the  insurance  company  at  the  place  of  business  of 
the  company,  was  a  sufficient  compliance  with  the  condition  mentioned.  The 
court  held  that  the  plaintiff,  in  sending  the  notice  by  mail,  took  the  risk  of  its 
reaching  defendant,  and  while  the  presumption  would  be  that  it  did  so,  this  might 
be  rebutted  by  proof  that  it  never  was  received,  and,  unless  actually  received,  it 
would  not  be  sufficient. 

=  In  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454,  the  mother  and  the  guardian  of  cer- 
tain infants  made  a  contract  to  sell  real  estate  and  personal  property  belonging 
to  them,  as  soon  as  the  guardian  could  obtain  the  requisite  authority  from  the 
court.  This  property  had  been  insured  for  the  benefit  of  the  "estate."  The 
vendee  entered  into  possession  as  tenant,  paying  rent.  Much  of  the  propei-ty 
was  destroyed  by  fire  before  the  contract  was  consummated.  None  of  the  papers 
or  orders  were  filed  until  after  the  fire.  After  that  event,  a  newcontract  was 
entered  into  between  the  same  parties,  the  vendee  purchasing  the  real  estate 
and  the  claims  for  insurance,  and  taking  a  deed.  It  was  held  that  the  vendee, 
by  the  first  contract,  acquired  no  title  to  the  property,  and  by  his  second  con- 
tract the  claims  to  recover  the  amount  insured  were  not  extinguished  ;  held,  fur- 
ther,'that  the  destruction  of  the  property,  which  fixed  the  liability  of  the  insur- 
ers at  the  same  time  discharged  the  vendee  from  his  obligation  to  purchase ; 
and  therefore,  that  the  insurers  could  not  be  subrogated  to  that  obhgation  to  the 
extent  of  their  liability  for  the  insurance.     A  similar  doctrine,  on  a  similar  state 
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title  must  be  actually  passed,  or,  at  least,  all  the  interest  of  the  vendor 
in  the  property  be  divested.'  An  agreement  to  sell,  although  valid 
and  binding,  and  capable  of  being  enforced  in  equity,  is  not  au  alien- 
ation,' even  though  possession  of  the  property  is  given  to  the  vendee. 

of  facts,  was  held  in  Gates  v.  8mm,  4  Edw.  Ch.  (N.  Y.)  702.  JEtna  Itis.  Co.  v. 
Jackson,  16  B.  Mon.  (Ky.)  242 ;  Masters  v.  Madison  Co.  Mut.  Ins.  Co.,  11  Barb. 
(N.  Y.)  624;  Phillips  v.  Merrimiack,  etc.,  Ins.  Co.,  10  Cush.  (Mass. ) '3.50  ;  Davis  v. 
Qiiincy,  etc.,  Ins.  Co.,  10  Allen  (Mass.)  113;  Hitt  v.  Cumberland  Valley  Ins.  Co., 
59  Penn.  St.  474 ;  Truwbull  v.  Portage,  etc.,  Iiis.  Co.,  12  Ohio  St.  305 ;  Perry  Ins. 
Co.  V.  Stewart  19  Penn.  St.  45 ;  Orrell  v.  Hartford  In,s.  Co.,  13  Gi-ay  (Mass.)  431. 
And  this  is  so,  even  though  possession  is  given  under  the  contract,  and  after 
the  loss  the  vendee  paid  the  entire  amount  due  under  the  contract.  Shotwell  v. 
Jefferson  Ins.  Co.,  5  Bos.  (N.  Y.)  247.  So  too,  even  though  the  pui'cha.«e  money  is 
in' part  paid.  Boston  and  Salem  Ice  Co.  v.  Royal  Ins.  Co.,  12  Allen  (Mass.)  381; 
Ada'ms  v.  Park  F.  Ins.  Co.,  id.  381. 

'Pitney  v.  Glens  Falls  Ins.  Co.,  61  Barb  (N.  Y.)  335  ;  affd.,  65  N.  Y.  6.  A  mort- 
gage of  real  estate  or  personal  property  does  not  amount  to  an  alienation  unless  so 
urovided.  Jackson  v.  Mass.,  etc.,  Itis.  Co.,  23  Pick.  (Mass.)  418  ;  Allen  v.  Franklin 
F.  Ins.  Co.,  9  How.  Pr.  (N.  Y.)  501 ;  Pollard  v.  Soinerset,  etc.,  Ins.  Co.,  42  Me.  221 ; 
Washington  Ins.  Co.  v.  Hayes,  17  Ohio  St.  432.  But  where  there  is  an  absolute 
conveyance,  and  the  records  do  not  show  an  agi-eement  to  re-convey,  it  has  been 
held  that  the  policy  is  invalidated,  although  a  bond  for  a  re-conveyance  exists,  if 
it  is  not  under  seal.  Adams  v.  Rockingham,  etc.,  Ins.  Co.,  29  Me.  292.  Or  is  not 
recorded.  Tomlinsonv.  Monmouth,  etc.,  Ins.  Co.,  47  Me.  232.  But  the  doctrine 
of  these  cases  is  strained,  and  not  tenable.  The  validity  of  a  policy  does  not 
depend  upon  the  state  of  the  records.  The  simple  question  is,  whether  a  contract 
to  re-convey,  enforceable  in  equity,  exists.  If  so,  the  policy  is  good;  if  not,  it  is 
void. 

'Masters  v.  Madison,  etc.,  Ins.  Co.,  11  Barb.  (N.  Y.)  624.  In  Pitney  v.  Glens 
Falls  In^.  Co.,  65  N.  Y.  6,  the  assured  contracted  to  sell  the  wool  covered  by  the 
policy,  and  to  apply  it  on  a  debt  due  the  vendee.  Before  the  wool  had  been 
weighed,  it  was  destroyed  by  fire,  and  the  court  held  that  the  property  was  not 
alienated,  and  that  the  assured  could  I'ecover  upon  the  policy.  It  was  shown 
that  the  assured  regarded  the  title  as  being  in  the  vendee.  As  to  the  eiFect  of 
this,  DwiGHT,  C,  said :  "  It  is  immaterial  that  the  plaintiff  supposed  that  the  title 
was  in  Thayer.  This  was  a  mere  mistake  in  law,  having  no  influence  on  the 
rights  of  the  parties."  So,  even  though  there  is  a  conveyance  in  fact,  if  there  is 
anything  to  be  done  by  the  vendee  as  a  condition  to  the  vesting  of  the  title  in 
him,  unless  he  performs  the  stipulation.  In  a  Massachusetts  case  {Phillips  v. 
Merrimac,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  350),  one  of  the  by-laws  of  the  company 
required  that,  in  case  of  an  alienation,  the  assent  of  the  directors  thereto  should 
be  obtained.  The  assured  made  a  contract  to  sell,  assigned  the  policy  and  gave 
the  vendee  possession,  but  the  title  still  remained  in  the  as.iured.  Held,  that  the 
policy  was  not  avoided.  So  in  a  Pennsylvania  case  {Hill  v.  Cumberland  Mut. 
Pro.  Ins.  Co.,  59  Penn.  St.  474),  the  assured  made  a  contract  to  sell,  and  received 
paH  of  the  purcha,%e-money,  but  the  title  was  retained  by  him,  and  it  was  held 
that  he  could  recover  upon  the  policy.  See  also,  to  same  effect,  Washington  F. 
Ins.  Co.  V.  Kelly,  32  Md.  421.  In  a  case  heard  before  the  Supreme  Court  of  Cin- 
cinnati, Ohio,  People's  Ins.  Co.  v.  Strachle,  2  Cin.  S.  C.  186,  one  S.  erected  a  build- 
ing and  procured  insurance  upon  it.  He  afterwards  agreed  to  exchange  it  with 
F.  for  other  lands,  and  to  give  a  clear  title.  Deeds  were  executed  and  deUvered 
in  escrow  until  P.  could  clear  up  the  title  on  his  pi^mises.  Before  F.  had  accom- 
plished this  result,  S.  got  possession  of  P.'s  deed,  and  had  it  recorded,  without 
P.'s  knowledge,  and  returned  it  to  the  custodian.  Before  an  exchange  was  in 
fact  effected,  F.'s  premises  wei-e  burned  by  fire,  and  it  was  held  that  there  was 
mi  alienation  of  the  premises,  as  the  record  of  the  deed  was  fraudulent.  In  a 
Kentucky  case,  a  question  in  some  respects  similar  to  that  raised  in  Pitney  v. 
Ins.  Co.,  ante,  was  raised.  See  Phoenix  Ins.  Co.  v.  Lavyrence,  4  Met.  (Ky.)  9, 
where  the  assured  made  a  deed  of  the  goods  insured  to  certain  persons,  for  them 
to  sell  and  pay  his  debts.     Before  the  goods  were  delivered,  they  were  bui'ned, 
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There  is  no  alienation  until  the  title  passes.  Thus,  in  a  New  York 
case,'  the  guardian  of  some  infants  contracted  to  sell  some  of  the 
property  as  soon  as  the  necessary  authority  could  be  procured,  and  the 
vendee,  by  his  permission  took  possession  of  the  property.  It  was 
held  that  the  insurers  were  liable  for  a  lose  occurring  before  a  convey- 
ance was  made.  Nor  does  a  sale  of  the  property  made  after  a  loss, 
but  before  it  was  known,  prevent  a  recovery  by  the  assured.'' 

A  sale  by  an  agent  or  attorney  without  authority  or  contrary  to 
instructions,  does  not  affect  the  policy,  because  the  title  never  passed 
under  the  sale.' 


and  it  was  held  that  the  delivery  of  the  deed,  without  a  transfer  of  possession, 
did  not  amount  to  an  alienation.  A  similar  doctrine  was  held  in  another  Ken- 
tacky  case,  Jackson  v.  JEtiifi,  Ins.  Co.,  16  B.  Bon.  (Ky.)  242,  in  which  the  assured 
procured  insurance  upon  a  large  quantity  of  shoulders  (bacon).  They  sold  to 
certain  parties  40,000  shoulders  in  bulk,  to  he  paid  for  in  cash  on  delivery.  Ascer- 
taining that  they  had  not  that  number  on  hand  smoked,  they  agreed  that  the 
number  should  be  made  up  from  shouldera  then  being  smoked.  The  vendees 
employed  an  in.spector,  who  inspected  and  weighed  them  sei-ei'al  days  before  the 
lire,  and  the  vendees  had  advanced  a,bout  §17,000,  on  account  of  the  purchase, 
which  was  obout  one-half  the  sum  to  be  paid  for  the  whole.  The  court  held  that 
it  was  competent  for  the  assured  to  show  that  it  was  understood  that  the  property 
was  to  remain  at  the  risk  of  the  assured,  and  the  ownei-ship  was  to  remain  in 
him,  under  the  protection  of  the  insurance,  until  delivered,  and  that  the  insurer 
could  not  claim  this  as  an  alienation,  because,  if  they  set  up  a  contract  of  sale  in 
defense,  they  must  abide  by  the  legal  effect  of  the  conti'act. 

In  a  Louisiana  case.  Power  v.  Ocean  I-m.  Co.,  19  La.  28,  the  iiolicy  covered  bar- 
room furniture,  etc.,  for  one  year.  The  assured  sold  the  pj'operty,  and  the  vendee 
after  keeping  posse.ssion  six  months,  not  having  paid  for  it,  returned  it  to  the 
assured  who  took  and  kept  possession  of  it  up  to  the  time  of  the  fire,  and  the 
policy  was  held  operative  to  cover  the  loss.  In  Hutchinson  v.  Wright,  25  Beav. 
444,  the  assured  Iransfei-red  the  vessel  by  a  conveyance  absolute  ii^  form,  but 
which  was  really  to  secure  a  debt  due  to  the  grantee,  and  the  assured  still  remained 
personally  liable  for  the  debt,  and  it  was  held  that  there  was  no  such  alienation  as 
defeated  the  policy. 

'  Hill  V.  Cumberland,  etc.,  Ins.  Co.,  59  Penn.  St.  374  ;  Clintonv.  Hope  Ins.  Co.,  45 
N.  T.  454;  Phillips  v.  Merrimac,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  350  ;  Davis  v. 
Quincy,  etc.,  Ins.  Co.,  10  Allen  (Mass.)  113. 

"•  Duncan  v.  Ghreat  Western  Ins.  Co.,  3  Keyes  (N.  Y.)  394. 

"Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  (Mass.)  198.  In  Cmnml.  Ins.  Co.  v. 
^panknahle,  i'i  111.  53;  4  Am.  Rep.  582,  this  question  was  ably  considered.  In 
that  case  the  policy  provided  that,  "  in  case  of  any  sale,  alienation,  transfer,  con- 
veyance, change  of  title,"  etc.,  the  policy  should  be  void.  Walker,  J.,  said  :  "  It 
was  insisted  that  the  policy  was  rendered  void  by  the  sale  of  the  boiler  and 
building  to  Klausen.  The  evidence  shows  that,  although  appellee  says  in  her 
examination  after  the  fire,  by  the  attorney  of  the  company,  that  her  husband  sold 
the  propei-ty,  still  she,  at  the  same  time,  says  they  owed  Klausen,  and  the  house 
was  never  moved  ;  and  she  further  says,  that  Klausen  paid  no  money.  *  *  ,* 
It  nowhei-e  appears  that  a  valid  sale  of  the  house  was  made.  It  does  not  appear 
that  such  an  instrument  was  executed  as  would  pass  the  title,  nor  was  it  severed 
from  the  freehold,  of  which  it  was  a  part.  Again,  from  an  examination  of  the 
testimony  of  the  husband,  although  he  admitted  it  to  be  a  sale,  still,  taking  his 
testimony  altogether,  we  are  satisfied  that  the  bill  of  sale,  as  he  calls  it,  was  only 
intended  as  a  mere  security.  This  is  rendered  more  apparent  because  he  says 
Klausen  came  to  him  afterward  and  asked  him  how  much  he  must  have  for  the 
boUer  and,  on  being  infonned,  Klausen  sold  it.     If  it  had  been  his,  why  ask  the 
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Interest  remains  until  title  passes. 

Sec.  330.  A  mere  contract  to  sell  property  covered  by  insurance,  even 
though  the  insured  has  bound  himself  to  convey  upon  the  performance  of 
certain  conditions,  does  not  affect  the  validity  of  the  policy,  and,  if  a  loss 
occurs  before  the  conditions  are  performed,  a  recovery  may  be  had  by 
the  insured,  even  though  the  conditions  are  subsequently  performed, 
and,  if  it  was  agreed  that  the  policy  should  be  assigned  to  the  pur- 
chaser, the  judgment  will  inure  to  his  benefit;'  neither  will  a  condi- 
tional transfer  of  property  avoid  the  policy ;"  but,  if  the  insured  parts 
with  all  his  interest  in  the  property,  the  policy  ceases  to  be  operative.' 

Conveyance  and  re-conveyance. 

Sec.  331.  Where  a  part  only  of  the  property  is  sold,  the  policy  is  only 
invalidated  as  to  the  part  sold.*     A  sale  of  the  property  and  a  recou- 


foi-mer  owner  how  much  he  must  have  on  the  sale  ?  Again,  the  policy  was  to  the 
appellee,  and  there  is  no  pretense  that  she  ever  sold,  or  authorized  the  property 
to  be  sold.  And  surely  a  policy  containing  such  a  condition  cannot  be  defeated 
by  a  stranger  to  the  transaction.  Nor  should  it  be  by  a  husband,  whose  right 
to  sell  and  dispose  of  the  wife's  realty  is  not  recognized.  It  will  be  observed 
that  the  various  articles  of  property  were  sepai'ately  insured  ;  and  on  this  boiler 
there  was  lg500  risk,  named  and  separately  specified.  Under  such  a  policy,  even 
if  the  condition  related  to  the  personalty,  it  would  but  be  a  fair  and  reasonable 
consti-uction  to  say  that  the  sale  named  in  the  condition  referred  to  each  item  of 
separate  insurance,  and  that  the  sale  of  one  class  separately  insured  would  not 
affect  the  others.  But  the.  clause  under  consideration  obviously  relates  alone  to  the 
real  estate.  It  refers  to  sale,  conveyance,  alienation,  transfer  or  change  of  title 
in  the  property  insured.  But  if  such  is  not  the  true  construction,  as  the  boiler 
was  alone  sold,  it  only  rendered  the  insurance  on  it  void.  If  a  mortgage  was 
given  on  the  house,  that  would  not  be  a  sale,  alienation,  conveyance,  transfer  or 
change  of  title,  such  as  was  prohibited  by  this  clause.  The  explanatory  clause 
would  exclude  such  a  construction.  It  says  an  entry  for  a  foreclosure  of  a  mort- 
gage, or  a  levy  on  execution,  or  assignment  for  the  benefit  of  creditors,  shall  be 
deemed  an  alienation  of  the  property.  But  it  does  not  say  that  a  mortgage  shall 
be  so  regarded.  See  Sonith  v.  Mut.  F.  Ins.  Co.,  50  Me.  96  ;  Ma.itei-s  v.  Madison 
Im.  Co.,  11  Barb.  624;  Rollins  v.  Columbian  Ins.  Co.,  5  Foster,  204;  Ayres  v. 
Hartford  F.  Ins.  Co.,  17  Iowa,  180.  These  authorities  hold,  that  a  mortgage 
does  not  operate  as  such  a  sale  or  transfer  of  property  as  to  bring-  a  p.-  licy  within 
such  a  prohibitory  clause.  A  party  claiming  such  a  fo]-feiture  is  siricti  juris,  and 
must  bring  himself  strictly  within  the  clause  of  forfeiture  to  defeat  the  right. 
See  Washington  F.  Ins.  Co.  v.  Kelly,  3  Am.  Rep.  149." 

'WJieeling  Im.  Co.  v.  Morrison,  11  Leigh.  (Va.)  354;  Trumbull  v.  Portage  M. 
F.  Ins.  Co.,  12  Ohio,  305  ;  Chandler  v.  St.  Paul  Ins.  Co.,  2  Minn.  85. 

'Jackson  v.  Mass.  Ins.  Co.,  23  Pick.  (Mass.)  418 ;  Trumbull  v.  Portage  Ins.  Co., 
12  Ohio,  305.  w  ' 

'Wilson  V.  mil,  3  Met.  (Mass.)  66,  and  it  seems  that,  where  the  policy  provides 
that,  if  the  property  is  transferred,  or  the  interest  of  the  insured  therein  is  ter- 
minated, the  policy  shall  be  void,  an  assignment  of  the  policy  is  as  fatal  as  the 
sale  or  assignment  of  the  property  itself.  Sinith  v.  /Saratoga  Ins.  Co.,  1  Hill  (N. 
Y.)  497.  But,  where  a  poUcy  has  been  assigned  by  the  consent  of  the  company, 
the  policy  remains  in  force,  and  an  action  may  be  maintained  thereon  by  the 
assignee.     Mann  v.  SerUmer  Ins.  Co.,  4  id.  187. 

*West  Branch  Ins.  Co.  v.  Balfenstein,  40  Penn.  St.  289;  Hex  v.  Ins.  Co.,  2 
Phila.  (Penn.)  357 ;  Cojnmerelal  Ins    Co.  v.  Spankiuible,  52  111.  53. 
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veyance  to  the  assured  before  a  lose  under  the  policy  reinstates  the 
assured  to  all  his  rights  under  it  for  the  unexpired  term.' 

Alienation  afier  loss  does  not  aroid. 

Sec.  332.  An  alienation  aft^  the  loss,  although  neither  party  knew 
of  the  loss  at  the  time,  does  not  affect  the  policy." 

Voidable  sale  avoids.  - 

Sec.  333.  Where  the  policy  prohibits  any  change  of  title,  a  sale  that  is 
voidable  comes  within  the  prohibition,  but  one  that  is  absolutely  void, 
does  not,  for  under  a  mid  sale  no  title  passes.'  It  must  be  a  sale  that 
terminates  the  interest  of  the  assured  in  the  property,  and  divests 
him  of  the  title  therein.  A  mere  nominal  sale,  the  vendor  retaining 
the  title,  or  a  lien  for  the  price  does  not  avoid  the  policy,  although 
"  any  change  of  title"  is  prohibited."  Thus,  under  a  policy  with  such  a 
condition,  a  mortgage  is  not  within  the  prohibition.' 

Sale  by  one  joint  owner  to  another. 

Sec.  334.  The  question  whether  a  sale  by  one  joint  owner  to  another  is 
sucVi  an  alienation  as  avoids  a  policj'^  prohibiting  any  change  in  the  title, 
is  not  definitely  settled,  and  numerous  authorities  are  to  be  found  sus- 
taining either  view.  It  would  seem,  however,  that  the  question  must 
mainly  depend  upon  the  language  of  the  policy,  and  the  evident 
intention  of  the  parties,  from  the  language  used.  Where  a  policy  is 
issued  to  two  joint  owners  of  property,  and  the  policy  stipulates  that 


'Wortliington  v.  Bearse,  12  Allen  (Mass.)  382.  It  is  enoug-h  if  the  assured  had 
an  insurable  interest  at  the  time  the  insurance  was  made,  and  at  the  time  of  the 
loss,  and  the  effect  of  these  clauses  are  evidently  intended  to  apply  in  cases  whei'e 
there  is  an  absolute  transfer,  and  no  interest  in  the  assured  at  the  time  of  the  loss. 
The  policy  is  suspended  during:  the  interim,  but  revives  without  the  consent  of  the 
assureii,  upon  a  restoration  of  the  status  quo.  Power  v.  Ocean  Ins.  Co.,  19  La.  28. 
In  Lane  v.  Maine,  etc.,  Itis.  Co.,  12  Me.  44,  the  assured  gave  an  oral  lease  of  the 
store  and  sold  the  goods  therein  to  one  D.,  but  within  six  month.s  thereaftei',  and 
before  the  loss,  the  assured  came  into  the  possession  of  the  store  again,  and  the 
goods  were  retransferred  to  him,  and  it  was  held  that  the  insurers  were  liable  for 
the  loss.    Sheartnan  v.  Niagara  F.  Ins.  Co.,  46  N.  Y.  526. 

^Duncan  v.  Cheat  Western  Ins.  Co.,  3  Keyes  (N.  Y.)  394;  Farmers'  Mut.  Ins. 
Co.  V.  Ch-aybill,  74  Penn.  St.  17. 

'  Sdlwol  District  v.  ^tna  Ins.  Co.,  62  Me.  330  ;  Jackson  v.  ^tna  Ins.  Co.,  16  B. 
Mon.  (Ky.)  242. 

*  .Inckson  v.  ^tna  Ins.  Co.,  ante. 

'  Ccyimrwrcial  Ins.  Co.  v.  Spanknahle,  52  111.  53 ;  Ayres  v.  Hartford  Ins.  Co.,  17 
Iowa,  176  ;  Hartford  F.  In^.  Co.  v.  Walsh,  54  111.  164.  But  in  Michigan  it  is  held 
that  an  absolute  transfer,  although  intended  as  a  mortgage  is.  Western  Mass. 
Ins.  Co.  v.  Riker  20  Mich.  279  ;  but  contra,  see  Ayres  v.  Hartford  Ins.  Co.,  ante; 
Aurora  F.  Ins.  Co.  v.  Eddy,  55  111.  213 ;  and  in  New  York  it  has  been  held  by 
the  supreme  court,  that  a  contract  to  sell  and  a  receipt  of  part  of  the  purchase 
money,  if  the  envtract  is  enforceable,  is  such  a  change  of  title  or  interest  as  avoids 
the  policy,  ffermmid  v.  Hm/ie  Ins.  Co.,  5  F.  &  C.  (N.  Y.)  120. 
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any  sale,  transfer  or  change  of  title  in  any  property  insured,  etc.,  or 
of  any  undivided  interest  therein  shall  avoid  the  policy,  there  would 
seem  to  be  no  question  but  that  a  sale  by  one  tenant  in  common  to 
another,  or  of  one  partner  to  another,  would  come  within  the  pro- 
hibition."    But  when  the  policy  merely  provides  that  "  any  sale  trans- 
fer or  change  of  title,  etc.,"  shall  avoid  the  policy,  it  is  held  by  the 
later,  and  by  a  very  respectable  class  of  cases,  that  a  sale  by  one  joint 
owner  to  another,  does  not  come  within  the  prohibition."    So  it  has  been 
held  that,  where  the  policy  provides  that  "  if  the  said  property  shall 
be  sold  or  conveyed,  or  the  interest  of  the  parties  therein  changed,"  the 
policy  shall  be  void,  that  this  does  not  exclude  a  sale  by  one  partner 
to  his  co-partner,  of  his  interest  in,  the  property.'     The  court  in  this 
case  held  that,  inasmuch  as  the  interest  of  each  partner  in  the  goods 
is  per  my  et,  per  tout,  and  the  language  used  is  susceptible  of  different 
interpretations,  that  interpretation  that  is  most  favorable  to  the  assured, 
must  be  placed  upon  it,  and  the  contract  upheld.     This  case  carries 
the  doctrine  farther  than  was  warranted  by  the  cases  to   which  it 
referred  as  authority,  and  farther  than  the  rules  of  fair  construction 
would  permit.     Tlie  interest  of  the  parties  in  the  property  was  clearly 
changed,  when  a  part  owner  became  sole  owner,  or  when  one  joint 
owner  parted  with  any  part  of  his  joint  interest  in  the  property.    The 
New  York  case  to  which  the  court  referred,  did  not  carry  the  doctrine 
to  any  such  length.     In  that  case  the  policy  simply  provided  that  "  if 
the  said  property  shall  be  sold  or  conveyed,"  the  policy  should  be 
void,  and  the  court  held  that,  a  sale  by  one  partner  to  another,  was  not 
such  a  sale  as  was  contemplated  by  the  insurers.     That  the  language 
of  the  policy,  being  fairly  susceptible  of  an  interpretation  consistent 
with  such  a  sale,  that  interpretation  would  be  placed  upon  it  that  was 
most  favorable  to  the  assured.*    But  when,  as  in  the  Alabama  case, 


^Hartford  F.  Im.  Co.  v.  Jtoss,  23  Ind.  179  ;  Mx  v.  Mercantile  Ins.  Co.,  22  111. 
272 ;  Keeler  v.  Niagara  Ins.  Co.,  16  Wis.  523 ;  Drelier  v.  ^tna  Ins.  Co.,  18  Mo. 
128  ;  Tlllou  V.  King,Hon,  etc.,  Ins.  Co.,  5  N.  Y.  405.  So  where  the  policy  stipulates 
that  any  alienation  "  by  sale  or  otherwise"  shall  avoid  the  policy,  it  has  been  held 
that  a  sale  by  one  partner  to  a  co-partner  was  within  the  prohibition.  Pinlay  v. 
Lycoming  Inji.  Co.,  31  Penn.  St.  311  ;  Biickley  v.  Garrett,  48  Penn.  St.  204. 

=  Hoffonan  v.  ^tna  Ins.  Co.,  32  N.  Y.  405  ;  Wilsm  v.  Qmesee  Mwt.  F.  Ins.  Co., 
16  Barb.  (N.  Y.)  511 ;  ManUy  v.  Ins.  Co.  of  N.  America,  1  Lans.  (N.  Y.)  20. 

'Burnett  V.  Eufala  Home  Ins.  Co.,  46  Ala.  11. 

'In  that  case  {Hoffman  v.  JEtna  Ins.  Co.,  32  N.  Y.  405),  the  action  was  on  a 
policy  of  insurance  for  $6,000,  issued  in  February,  1861,  to  Hoffman,  Place  &  Co., 
of  New  York,  covering  their  stock  of  merchandise,  including  not  only  thair  own 
goods,  but  those  held  by  them  in  trust  or  on  commission,  or  sold  but  not  deliv- 
ered, in  their  brick  and  marble  store  in  Broadway.  The  policy  contained,  among 
other  things,  a  printed  proviso  that  it  should  be  null  and  void,  "if  the  said  prop- 
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referred  to,  the  policy  provides  that  "  any  change  of  interest"  shall 
avoiil  the  policy,  it  might  as  fairly  be  held  that  a  sale  to  a  stranger, 


erty  shall  be  sold  or  conveyed."  The  insurance  was  renewed  in  February,  1862. 
On  the  7th  of  March  following-,  Silvernail,  one  of  the  partners,  retired  from  the 
business,  selling  out  his  interest  to  Hoifman  &  Place,  by  whom  the  business  v,'as 
continued.  They  subsequently,  with  the  written  consent  of  the  company, 
removed  the  business  and  stock  to  their  new  brick  and  marble  store  in  Duane 
street.  The  loss  occurred  on  the  9th  of  April,  and  the  company  declining  to  pay, 
the  present  action  was  brought.  It  was  tried  in  the  Superior  Court  before  Judge 
MoNELL,  and  the  jury  found  a  verdict  for  the  plaintift's.  The  judgment  was 
affirmed  on  appeal,  and  the  present  appeal  is  from  that  decision.  The  principal 
questions  of  law  raised  on  the  trial  were,  whether  the  transfer  avoided  the  sale, 
and  if  not,  whether  goods  afterwards  added  to  the  stock  were  within  the  protec- 
tion of  the  policy.  Poktbr,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  The 
weight  of  judicial  authority  in  this  State  is  against  the  doctrine  that  a  policy 
issued  to  a  firm  is  forfeited  by  a  transfei-  of  interest  as  between  the  parties 
assured.  As  a  contrary  opinion  has  prevailed  to  some  extent,  it  may  be  well 
briefly  to  i-etrace  the  history  of  this  question  in  oui'  courts.  It  first  arose  in  1840, 
on  the  ti-ial  of  the  case  of  McMasters  v.  The  Westchester  Mut.  Ins.  Co.,  25  "Wend. 
379.  The  policy  was  issued  to  McMastei-s  &  Bi'uce.  Evidence  was  given  tending 
to  show  that  the  interest  of  Bruce  in  the  partnership  property  was  assigned  before 
the  loss  to  McMasters.  At  the  circuit,  it  was  held  by  Judge  Ruggles,  as  mattei" 
of  law,  that  such  a  sale  by  one  partnei'  to  another  would  not  relieve  the  insurers. 
The  plaintiffs  recovered,  and  a  new  trial  was  denied ;  but  it  did  not  become 
necessaiy  to  consider  this  question  on  review,  the  jury  having  fonnd  specially 
that  the  interest  was  not  in  fact  transferred.  The  case  of  Howard  &  Rychnan  v. 
The  Albany  Ins.  Co.  was  decided  in  1846,  and  turned  on  a  mere  question  of  mis- 
joinder, arising  on  a  demui'rer  to  the  defendants'  plea  that,  before  the  loss,  one 
of  the  plaintiffs  transferred  to  the  other  his  interest  in  the  property  insured.  It 
was  held  that,  under  these  circumstances,  a,  joint  action  could  not  be  maintained 
by  the  original  parties ;  and  from  this  decision  Chief  Justice  Bkonson  dissented. 
3  Denio,  301. 

The  case  mainly  relied  on  by  the  appellants  is  that  of  MurdocTt  &  Q-arrett  v. 
The  Chenango  Mut.  Ins.  Co.,  decided  in  this  court  in  1849.  2  Comst.  210.  It 
did  not  involve  the  question  now  under  discussion.  The  propei-ty  insured  was  a 
building,  owned  at  the  date  of  the  policy  by  the  plaintiffs,  as  tenants  in  common. 
Gan-ett  afterwards  conveyed  to  Murdock,  the  other  plaintiff,  his  undivided  half 
of  the  property.  The  company  indorsed  a  consent  in  writing  to  the  conveyance, 
with  a  stipulation  that  the  policy  should  remain  good  to  Murdock,  as  the  sole 
owner  of  the  propei-ty.  Under  a  special  provision  in  the  charter  of  the  company, 
this  gave  the  grantee,  as  the  sole  party  in  interest,  a  right  to  maintain  the  action 
in  his  own  name — equivalent  to  that  now  given  by  the  general  law  to  the  real 
party  in  intere.st.  Laws  of  1836,  314  ;  42,  sec.  7.  The  building  was  afterwards 
destroyed  by  fire,  and  an  action  was  bi-ought  in  the  joint  names  of  Murdock  and 
GaiTett.  It  was  claimed  by  the  defendants  and  adjudged  by  the  court  that  the 
misjoinder  of  Gan-ett  was  fatal,  as  he  had  no  interest  in  the  action.  Mr.  Hill, 
who  argued  the  cause  foi-  the  defendants,  insisted  that,  as  Murdock  was  the  sole 
owner  at  the  time  of  the  loss,  the  action  might  and  should  have  been  brought  by 
him  alone.  No  question  was  made,  and,  under  the  stipulation  indorsed  on  the 
policy,  none  could  be  made,  as  to  the  liability  of  the  company  to  Murdock  for  the 
entire  loss,  unless  absolved  from  it  on  other  grounds.  Opinions  were  delivered 
by  Judges  Cady,  Strong  and  Jewett,  all  holding  the  misjoinder  to  be  fatal.  The 
opinion  of  Judge  Strong  was  put  on  the  specific  ground  that  Murdock  succeeded 
to  all  the  rights  of  Gan-ett,  and  the  action  should,  therefore,  have  been  brought 
in  bis  own  name.  Judge  Cady  conceded  that  it  was  not  material  to  inquire 
whether  Murdock  might  not  have  maintained  an  action  in  his  own  name.  The 
observations  on  this  question  in  the  course  of  his  opinion  are,  therefore,  not  to  be 
regarded  as  views  expressed  by  the  court,  but  as  the  obiter  dicta  of  the  learned 
judge.  They  are  entitled  to  high  consideration  as  the  views  of  an  able  and  emi- 
nent jurist,  but  they  have  not  the  controlling  foi-ce  of  authority.  In  1850,  the 
direct  ouestion  now  involved  was  fii-st  discussed  and  decided  in  the  Supreme 


direct  question 

36 
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of  the  interest  of  one  partner,  did  not  effect  a  change  in  that  respect, 
as  that  a  sale  to  a  co-partner  did  not.     In  such  cases,  there  would 


Court.  Tillou  V.  Kingston  Mut.  Ins.  Co.,  7  Barb.  570.  The  policy  m  that  case 
had  been  issued  in  1842,  to  the  firm  of  Tillou,  Doty  &  Grouse.  In  1844,  it  was 
assigned  by  them  to  one  Ketchum,  with  the  written  consent  of  the  company,  as 
security  for  the  payment  of  a  mortgage  on  the  premises.  Subsequently,  and 
before  the  loss.  Grouse,  without  'the  consent  of  the  company,  sold  his  interest  in 
the  property  to  the  other  two  partners.  It  was  provided  by  law,  in  the  act  of 
incorporation,  that  any  policy  issued  by  the  company  should  become  void,  upon 
the  alienation,  by  sale  or  otheiivise,  of  the  property  insured.  Laws  of  1836,  44  ; 
466.  The  action  was  brought  in  the  names  of  the  original  parties,  for  the  benefit 
not  only  of  the  assignee  of  the  pohcy,  but  also  of  the  then  owners  of  the  property. 
The  court  adjudged  that  a  sale  by  one  joint  owner  to  another  of  his  interest  in 
the  property  insured  was  not  a  cause  of  forfeiture  within  the  intent  and  import 
of  this  provision.  They  also  held— the  decision  in  2  Gomstock  not  having  then 
been  reported — that  the  recovery  could  be  sustained,  not  only  for  the  amount  due 
to  the  assignee  of  the  policy,  but  also  for  the  surplus  due  to  the  owners.  When 
the  case  came  before  this  court  on  appeal,  the  judgment  was  sustained  to  the  extent 
of  the  interest  of  the  assignee,  who,  in  virtue  of  the  consent  of  the  company  was  enti- 
tled to  sue  in  the  names  of  the  original  parties,  as  the  action  was  commenced  before 
the  adoption  of  the  Code.  The  judgment  was,  of  coui'se,  modified  by  strildng 
out  the  excess  recovered  by  the  owners ;  as  it  had  been  settled  in  the  case  of 
Mwrdock  v.  The  0?ienaago  Ins.  Co.  that,  to  the  extent  of  their  claim,  the  misjoin- 
der of  Grouse  as  a  plaintiff  was  a  fatal  ground  of  objection.  The  opinion  of  the 
court,  delivered  by  Judge  Foot,  shows  the  modification  to  have  been  made  on 
the  authority  of  that  decision.  Through  an  oversight,  such  as  occasionally  hap- 
petis  in  all  repoi-ts,  the  point  of  the  decision  was  misapprehended  in  the  note  of 
the  case  on  which  the  appellants  rely.     5  N.  Y.  405  ;  17  id.  899. 

The  precise  question  was  again  presented  for  judgment  in  1853,  in  the  case  of 
Wilson  V.  Tlie  Cfenesee  Mut.  Ins.  Co.,  16  Barb.  511.  The  insurance  was  on  the 
mercantile  stock  of  Dixon  &  Co.,  a  firm  in  Michigan,  consisting  of  A.  H.  Dixon 
and  Samtiel  G.  Goss.  Shortly  afterward  the  firm  was  dissolved.  Dixon  suc- 
ceeded, by  purchase,  to  the  interest  of  Gosa,  and  continued  the  business  on  his 
own  account  down  to  the  time  of  the  fire.  The  action  was  brought  by  Wilson, 
to  whom  Dixon  subsequently  assigned  tlie  claim.  Two  defenses  were  intei'posed. 
The  first  was,  that  the  policy  was  forfeited  by  the  transfer  from  one  partner  to 
the  other,  of  his  interest  in  the  property  insui'ed  ;  the  other  was,  that  it  was  for- 
feited by  Dixon's  afterwards  obtaining  a  further  insurance  on  the  goods  without 
the  written  consent  of  the  company,  though  such  a  consent  was  obtained  from 
their  local  agent  in  Michigan.  The  court  overruled  both  defenses,  and  held  that 
the  policy  was  not  forfeited,  either  by  the  sale  made  by  the  retiring  partner,  or 
by  the  subsequent  insurance  effected  by  his  successor  in  interest,  with  the  consent 
of  the  Michigan  agent.  The  case  was  heard  in  this  court,  on  appeal,  in  1856  (4 
Kern.  418.)  The  counsel  for  the  defendant  insisted,  as  a  principal  point,  that  the 
sale  by  one  partner  to  the  other  avoided  the  policy,  and  cited  the  cases  of  Howard 
V.  The  Albany  Ins.  Co.,  Murdoch  v.  The  Chen,ango  I?is.  Co.,  and  Tillou  v.  The 
Kingston  Ins.  Co.,  as  authorities  supporting  the  proposition.  Judge  Comstook, 
who  delivered  the  opinion  of  the  court,  did  not  deem  it  worthy  even  of  a  passing 
notice,  but  disposed  of  the  case  on  a  subsequent,  and  subordinate  point.  He 
was  of  opinion,  and  the  court  so  held,  that  the  consent  of  the  Michigan  agent  to 
tlie  further  insurance  by  Dixon,  was  not  binding  upon  the  company,  as  it 
appeared,  by  his  power  of  attorney,  that  his  authority  was  limited  to  receiving 
applications  for  insurance.  No  member  of  the  court  intimated  a  doubt  of  the 
correctness  of  the  adjudication,  that  the  sale  by  one  partner  to  the  other  did  not 
invalidate  the  policy  ;  and  of  the  seven  judges  who  took  part  in  the  decision,  two 
were  in  favor  of  a  general  affirmance.  In  1857,  the  supreme  court  had  occasion 
incidentally  to  reaffirm  the  proposition,  that  the  validity  of  a  policy  is  not  affected 
by  transfers  of  interest  as  between  the  parties  assured,  in  the  case  of  Bey  v.  The 
Poughkeepsie  Mut.  Ins.  Co.,  23  Barb.  627.  The  attention  of  this  court  was  drawn 
the  following  year  to  the  decision  of  the  supreme  court  in  the  case  of  Tillmi  v. 
The  Kingston  Ins.  Co.,  that  transfers  as  between  the  assured  are  not  within  the 
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seem  to  be  no  room  for  doubt,  that,  the  object  and  purpose  of  the 
insurers  was,  to  keep  the  interest  in  the  property  entirely  unchanged, 

prohibition  ag-ainst  alienation  ;  and  that  decision  was  aiiproved  by  Judge  Pea.tt, 
who  delivered  the  prevailing-  opinion.  Buffalo  Steam  Engine  Works  v.  The  Sun 
Milt.  Ins.  Co.,  11  N.  Y.  412.  It  is  quite  apparent,  therefore,  that,  in  this  State, 
there  is  a  decisive  preponderance  of  judicial  authority  ag-ainst  the  recognition  of 
a  sale  by  one  to  another  of  the  assured,  as  cause  of  forfeiture  within  the  meaning- 
of  the  proviso.  But  if  the  authorities  were  in  equipoise,  and  the  solution  of  the 
question  depended  on  general  reasoning  and  the  application  of  settled  and  familiar 
principles  of  law.  our  conclusion  would  be  in  accordance  with  that  of  the  court 
below.  The  terms  of  the  proviso  are,  that  the  policy  shall  be  null  and  void  'if  the 
said  property  shall  be  sold  and  conveyed.'  But  these  words  are,  themselves,  vague 
and  indeterminate.  Are  they  to  be  understood  in  their  largest  sense,  without 
]-estriction  or  limitation  ?  Clearly  not ;  for  we  find,  on  referring  to  other  portions 
of  the  policy,  that  it  was  issued  to  the  assured  as  raerchan-is,  and  that  it  covered 
a  stock  of  goods  which  it  was  their  business  to  sell  from  day  to  day.  Is  the  pro- 
viso applicable  to  the  particulai-  goods  in  the  store  at  the  date  of  the  insurance  ? 
Such  a  construction  would  not  only  defeat  the  purpose  of  protecting-  a  fluctuating 
stock,  but  it  would  annul  the  policy  at  once,  for  it  would  bring  the  first  mercan- 
tile sale  at  the  counter  within  the  terms  of  the  co  dition.  What  description  of 
sales  and  conveyances,  then  did  the  parties  contemplate  when  this  pj-ovision  was 
framed?  Evidently  such,  and  such  only,  as  would  transfer  the  proprietary  inter- 
est of  those  with  whom  the  insurei-s  conti-acted,  to  others  with  whom  they  had  not 
consented  to  conti-act.  They  testified  their  confidence  in  each  of  the  assin-ed,  by 
issuing  to  them  the  policy  ;  but  they  did  not  choose  to  repose  blind  confidence  in 
othei-s  who  might  succeed  to  the  ownei-ship.  If  the  assured  parted  with  the  pos- 
session as  well  as  the  title  to  the  goods,  the  insurei-s  knew,  of  course,  th.at  their 
liability  wouhl  cease  ;  but  they  were  aware  that,  in  the  exigencies  incident  to  busi- 
ness, parties  often  retain  the  control,  possession  and  apparent  ownership  of  goods, 
after  parting  with  all  their  title.  To  guard  against  such  contingencies,  they  choose 
to  provide  for  the  foi-feiture  of  the  policy  on  the  transfei-  of  the  title  to  others, 
even  though  the  business  should  continue  to  be  conducted  by  the  assured. 

It  is  suggested  that  the  proviso  may  have  been  designed  to  secure  the  continu- 
ance in  the  firm,  of  the  only  member  in  whom  the  insurers  reposed  confidence. 
The  only  evidence  of  their  confidence  in  either,  is  the  fact  that  they  contracted 
with  all  ;  and  the  theoi-y  is  rather  fanciful  than  sound,  that  they  _  may  have 
intended  to  conclude  a  bargain  with  i-ogues,  on  the  faith  of  a  proviso  'that  an 
honest  man  should  be  kept  in  the  firm  to  watch  them.  Certainly,  nothing  appears 
in  the  present  case  to  indicate  that  all  the  assured  were  not  equally  worthy  of 
confidence  ;  and  it  is  not  to  be  presumed  that,  in  any  case,  underwriters  would, 
deliberately  insure  those  whose  integrity  they  had  i-eason  to  distrust. 

The  policy  in  question -having  been  issued  to  a  mercantile  firm,  the  company 
must  be  deemed  to  have  had  in  view  the  fluctuating  nature  of  a  partnei-.ship  busi- 
ness, and  the  changes  of  relative  interest  incident  to  that  relation.  These  might 
be  very  important  to  the  assui-ed,  though  wholly  immaterial  to  the  risk.  It  is 
manifest  that  mere  variations  in  the  character  and  amounts  of  the  interests  of  the 
assured  as  between  themselves,  did  not  constitute  the  mischief  at  which  the  pro- 
\-iso  was  aimed.  If  the  applicants  had  originally  objected  to  the  form  of  the 
poUcy,  on  the  gi-ound  that  the  effect  of  the  clause  might  be  to  prevent  the  increase 
by  a  partner  of  his  interest  from  one-fourth  to  one-third  of  the  busmess,  by  pur- 
chase from  the  other  members  of  the  fii-m,  the  answer  would  undoubtedly  have 
been  that  such  a  change  was  not  within  the  operation  or  intent  of  the  proviso. 
ITiere  is  probably  not  a  business  firm  in  the  State,  which  would  accept  at  the 
usual  rates,  a  policy  declaring  in  teniis  that  the  premium  should  be  forfeited  and 
the  insurance  annulled,  by  a  mere  change  of  interest  as  between  the  partners. 
In  this  instance  there  is  no  such  declaration  ;  and  an  implication  so  repug_na,nt  to 
the  evident  design  of  the  contract,  is  not  to  be  deduced  from  the  unguarded  use 
of  general  words,  if  they  can  be  fairly  limited  to  the  appropriate  and  obvious 
sense  in  which  they  were  employed  by  the  parties.  ,      ,    ^       ,        ,       t 

The  design  of  the  provision  was,  not  to  interdict  all  sales,  but  only  sales  ol 
propi-ietai-y  interest  by  parties  insured  to  parties  not  insuj-ed.     If  the  words  were 
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both  as  to  persons  and  quantity.  At  least,  there  is  a  change  of  title, 
and  a  change  of  interest.'     As  a  general  rule  it,,  may  be  said  that,  the 

taken  literally,  a  i-enewal  of  the  policy  would  be  required  at  the  close  of  each 
day's  sales.  Indeterminate  forms  of  expression,  in  such  a  case,  are  to  be  under- 
stood in  a  sense  subservient  to  the  general  purposes  of  the  contract.  It  is  true 
that  the  language  of  the  proviso  against  sales,  was  not  guarded  by  a  special 
exclusion  of  changes  of  interest  as  between  the  assured,  or  of  the  sales  of  mer- 
chandise in  the  usual  course  of  their  business  ;  but  this  was  for  the  obvious  reason 
that  there  was  nothing  in  the  tenor  of  the  instrument  to  denote,  that  the  applica- 
tion of  the  clause  to  such  a  case  was  within  the  contemplation  of  the  underwritera. 
'  The  matter  in  hand  is  always  presumed  to  be  in  the  mind  and  thoughts  of  the 
speaker,  though  his  words  seem  to  admit  a  larger  sense  ;  and  therefore  the 
generality  of  the  words  used,  shall  be  restrained  by  the  particular  occasion.' 
Powell  on  Contracts,  389  ;  Van  Hagen  v.  Van  Rensselaer,  18  Johns.  423.  Thus, 
in  an  actipn  on  a  life  policy,  containing  a  proviso  that  it  should  be  void  '  in  case 
the  assured  should  die  by  his  own  hands,'  it  was  held  by  this  court,  that  though 
in  terms  it  embraced  all  cases  of  suicide,  it  could  not  properly  be  applied  to  self- 
destruction  by  a  lunatic,  as  there  was  no  reason  to  suppose  that  such  a  case  was 
within  the  purpose  of  the  clause  or  the  contemplation  of  the  parties.  Breasted 
V.  Farmers'  Loan  and  Trust  Co.,  4  Seld.  299.  'All  words,'  says  Lord  Bacon, 
'  whether  they  be  in  deeds  or  statutes,  or  otherwise,  if  they  be  general,  and  not 
express  and  precise,  shall  be  restrained  unto  the  fitness  of  the  matter  and  the 
person.'    Bacon's  Law  Maxims,  Reg.  10. 

Reading  the  pi-oviso  as  it  was  read  by  the  parties,  it  is  easy  to  discern  the  pur- 
pose of  its  insertion.  It  was  to  protect  the  company  from  a  continuing  obligation 
to  the  assured,  if  the  title  and  benelicial  interest  should  pass  to  others,  whom  they 
might  not  be  equally  willing  to  trust.  Words  should  not  be  taken  in  their  broad- 
est import,  vfhen  they  are  equally  appropriate  in  a  sense  limited  to  the  object  the 
parties  had  in  view.  22  N.  Y.  443  ;  4  Kernan,  615,  622  ;  5  Duer,  340  ;  7  Hill,  255 ; 
1  Duer  on  Ins.  163,  §  8.  The  terms  of  the  policy  were  not  such  as  would  natu- 
rally suggest  even  a  query  in  the  minds  of  the  assureil,  whether  a  transfer  of 
interest  as  between  themselves  would  work  a  forfeitui-e  of  the  insurance,  and 
relieve  the  company  from  its  promise  to  indemnify  both — the  buyer  as  well  as  the 
sellei" — the  premium  being  paid  in  advance,  and  the  risk  remaining  unchanged. 
One  of  two  joint  payees  of  a  non-negotiable  note  would  hardly  be  more  sui-piised 
to  be  met  with  a  claim,  that  by  buying  the  interest  of  his  associate  he  had  extin- 
guished the  obligation  of  the  maker  to  both.  It  is  a  rule  of  law,  as  well  as  of  ethics, 
that  where  the  language  of  a  promisor  may  be  understood  in  more  senses  than  one, 
it  is  to  be  interpreted  in  the  sense  in  which  he  had  reason  to  suppose  it  was  UTider- 
stood  by  the  promisee.  Potter  v.  Ontario  Ins.  Co.,  5  Hill,  149  ;  Barlow  v.  Scott,  24 
N.  Y.  40.  It  is  also  a  familiar  rule  of  law,  that  if  it  be  left  in  doubt,  in  view  of  the 
general  tenor  of  the  instrument  and  the  relations  of  the  contracting  parties, 
whether  given  words  were  used  in  an  enlarged  or  a  restricted  sense,  other  things 
being  equal,  that  construction  should  be  adopted  which  is  most  beneficial  to  the 
promisee.  Coke's  Litt.  188;  Bacon's  Law  Maxim's,  Reg.,  3;  Doe  v.  Dixon,  9 
East,  16 :  Marvin  v.  Stone,  2  Cowen,  806.  This  rule  has  been  very  unifoi-mly 
applied  to  conditions  and  provisos  in  policies  of  insurance,  on  the  ground  that 
though  they  are  inserted  for  the  benefit  of  the  underwriters,  their  office  is  to 
limit  the  force  of  the  p'rincipal  obligation.  Yeaton  v.  Fry,  5  Crai^ch,  341 ;  Palme)- 
V.  Western  Ins.  Co.,  1  Story's  R.  364,  365;  Petty  v.  Royal  Exchange  Ins.  Co.,  1 
Burrows,  349.  In  the  case  first  cited,  the  action  was  for  a  marine  loss,  and  one 
of  the  issues  was,  whether  a  recovery  was  barred  by  the  entry  of  a  ship  into  a 
blockaded  port,  such  ports  being  excepted  by  the  policy.  The  court  held  that 
though  the  case  was  within  the  terms,  it  was  not  within  the  intent  of  the  excep- 
tion ;  and  that  as  the  risk  contemplated  in  the  clause  was  merely  that  of  capture, 
the  rule  of  liberal  construction  must  be  applied  in  favor  of  the  promisee.  The 
reason  assigned  by  Chief  Justice  Marshall  was,  that  '  the  words  are  the  words 

"^  Barnes  v.  Union,  etc.,  Ins.  Co.,  51  Me.  110  ;  Dreher  v.  .Xtna  Ins.  Co.,  18  Mo. 
128  ;  Hartforrd  F.  Ins.  Co.  v.  Ross,  23  Ind.  179  ;  Dix  v.  Meream,tile  Ins.  Co.,  22 
111.  272  ;  Keeler  v.  Niagara  Ins.  Co.,  16  Wis.  523. 
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tendency  of  the  conrts  is  to  hold  that,  unless  the  language  of  the  policy 
is  such  as  dearly  to  prohibit  a  sale  of  the  interest  of  one  joint  owner  to 

of  the  insurer,  not  of  the  insui'ed ;  and  they  take  a  particular  risk  out  of  the 
policy,  which  Ijut  for  the  exception  would  be  comprehended  in  the  contract.' 
The  appellants  also  encounter  another  rule  equally  at  variance  with  the  proposi- 
tion they  seek  to  maintain:  '  Conditions  providing  for  disabilities  and  forfeitures 
are  to  receive,  when  the  intent  is  doubtful,  a  sti-ict  construction  against  those  for 
whose  benefit  they  are  introduced.'  Livingston  v.  Sickles,  1  Hill,  255  ;  Catlin  v. 
Springfield  Ins.  Co.,  1  Snmn.  434  ;  Brested  v.  Farmei;s'  Loan  &  Trust  Co.,  4  Seld. 
305.  This  rule,  applicable  to  all  contracts,  has  peculiar  force  in  cases  like  the 
present,  where  the  attempt  is  to  seize  upon  words  introduced  as  a  safeguard 
against  fraud,  and  make  them  available  to  defeat  the  claim  of  the  assured  on  the 
theory  of  a  technical  forfeiture  without  fault.  If  the  policy  admits  of  such  a  con- 
struction, it  is  due  to  the  dexterity  of  the  di-aftsman,  and  not  to  a  meeting  of  the 
minds  of  the  parties.  There  was  nothing  in  the  tenor  of  the  contract  to  indicate 
to  the  owners  that  under  this  proviso  the  promise  of  indemnity  might  fail,  though 
they  did  not  part  with  the  property  ;  nor  to  warn  them  that  the  insurance  did  not 
protect  the  entire  stock  of  goods  in  their  store,  whether  they  bought  it  from  each 
other  or  from  third  parties.  Even  after  the  transfei-  of  interest  as  between  them- 
selves, there  was  nothing  in  the  policy  to  apprise  them  that  their  rights  under  it 
were  foiieited,  and  that  without  a  new  insurance  their  property  was  unprotected. 
"The  general  words  employed  are  too  indeterminate  in  their  import,  to  create  a 
disability  so  profitless  to  the  company  and  so  injurious  to  the  assured.  It  was 
suggested,  rather  than  insisted,  on  the  argument,  that  the  company  may  have 
intended  to  make  the  proviso  more  stringent  and  comprehensive  than  it  was 
assumed  to  be  by  the  plaintiffs  ;  and  that  they  are  bound  by  the  words  to  which 
they  assented,  even  if  they  did  not  fully  apprehend  their  effect.  The  obvious 
answer  is,  that  it  would  be  just  to  neithei'  party  to  assume  that  the  insurers  aimed 
at  drawing  customers  into  the  payment  of  premiums,  by  holding  out  illusory 
promises,  couched  in  vague  and  deceptive  terms,  for  the  very  pui-pose  of  enabling 
them  to  elude  liability.  Nothing  but  the  clearest  expression  of  such  a  design 
would  justify  the  assumption,  that  an  executed  contract  was  intended  by  either 
party  as  a  snare.  If  technical  forfeitures  could  be  sustained  by  such  intend- 
ments, the  effect  would  be  to  weaken  private  confidence  in  commercial  faith,  and 
occasion  just  solicitude  as  to  the  security  of  important  rights..  The  other  excep- 
tions presented  in  the  case  were  argued  with  great  ability  by  the  respective  coun- 
sel, but  the  disposition  to  be  made  of  the  more  important  of  these  is  mamly 
dependant  on  our  views  of  the  principal  question.  They  are  fully  considered  m 
the  opinion  delivered  by  Judge  Robertson  in  the  court  below,  and  it  is  suflicient 
for  us  to  express  our  concurrence  in  his  conclusions.  The  appellants  seem  to  sup- 
pose that  there  is  a  technical  embarrassment  on  the  question  of  damages,  grow- 
ing out  of  the  fluctuating  character  of  the  stock,  and  the  continuance  of  the 
business  by  the  remaining  members  of  the  firm,  who  succeeded,  under  the  ti-ans- 
fer,  to  the  interest  of  the  retiring  partner.  Looking  to  the  nature  and  design  of 
the  contract  of  insurance,  we  find  no  such  embari-assment.  The  language  of  this 
court,  on  a  former  occasion,  is  equally  appropriate  in  the  case  at  bar :  It  was 
manifestly  the  intention  of  the  parties  to  the  policy,  that  it  should  cover,  to  the 
amount  of  the  insurance,  any  goods  of  the  character  and  descnption  specified  in 
the  policy,  which,  from  time  to  time  during  its  continuation,  might  be  m  the  store. 
A  noUcy  for  a  long  period  upon  goods  in  a  retail  shop,  apphes  to  the  goods  suc- 
cessively in  the  shop  from  time  to  time.  Any  other  construction  of  a  policy  of 
insur.-.nce,  upon  a  stock  in  trade  continually  changing,  would  render  it  worth  ess 
as  an  indemnity  '  Hooper  v.  Hudson  F.  Ins.  Co.,  17  N.  Y  425.  The  plaintifls 
were  parties  to  the  contract  made  with  the  defendant.  They  were  conducting 
the  business  contemplated  by  the  terms  of  the  policy.  The  insurance  was 
intended  to  cover  the  mercantile  stock  of  which  the  assured  were  proprietors, 
stored,  from  time  to  time,  in  the  building  in  which  that  busmess  was  conducted. 
There  was  no  substantial  change  material  to  the  risk,  and  '=lea-vly  none  withm  the 
intent  of  the  proviso.  Each  member  of  a  partnership  firm,  as  Lord  HABDWiCKb 
said,  is  'seized  psr  my  et  per  tout'  of  the  common  stock  and  effects.  West^. 
Skip,  1  Vesey  Sen.  242.     This  interest  of  each  and  all,  the  policy  in  question  was 
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another  in  tJie  joint  property,  and  the  policy  can  fairly  he  upheld  in  the 
face  of  such  prohibition,  or  if  there  is  any  doubt  as  to  whether  it  was 
intended  to  apply. to  such  a  sale,  the  prvhibition  will  be  held  not  to  apply  in 
such  cases,  but  will  be  restricted  to  the  case  of  sales  to  a  stranger.' 
"A  mere  change  of  interest,"  says  the  court  iu  a  New  Hampshire 
case,""  among  partners,  where  no  stranger  is  introduced,  and  no  addition 
made  to  the  number  of  the  insured,  when  there  is  no  change  in  the 
condition  or  situation  of  the  property  or  risk,  a  mere  assignment  of  his 
interest  by  one  partner  to  the  other,  is  obviously  not  within  the  prin- 
ciple or  motives  on  which  the  condition  is  founded."  In  case  of  a  sale 
of  the  property  in  such  cases,  and  a  delivery  of  the  policy,"  the  delivery 
of  the  policy  operates  as  an  equitable  assignment  and  transfer  of  all 
the  other  partners'  interest  in  the  insurance."  But,  unless  after  the 
assignment  the  insurer  has  promised  to  pay  the  insurance  to  the 
assignee,  the  suit  must  be  brought  in  the  name  of  the  assignM'.'  But 
if  after  such  assignment,  and  with  knowledge  thereof,  the  policy  is 
renewed,  a  new  contract  arises  and  the  right  of  the  assignee,  even  at 
common  law  to  maintain  an  action  in  his  own  name,  is  fixed,"  and  this 


designed  to  protect ;  and  its  language,  fairly  construed,  is  in  harmony  ^vitl■l  this 
intent.  There  is  no  reason  why  the  full  measure  of  agreed  indemnity  should  be 
withheld  from  the  plaintiffs,  who  were  owners  at  the  date  of  the  insurance,  and 
sole  owners  at  the  time  of  the  loss.  Hooper  v.  Hudnon  River  Ins.  (Jo.,  17  N.  Y. 
425,  426;  Wilsoii  v.  Gene.see  Mut.  Ins.  Co.,  16  Barb.  511;  Jefferson  Ins.  Co.  v. 
Cotheal,  1  Wend.  73;  Code,  §  111." 

^ Hoffinan  v.  JEtna  Ins.  Co.,  ante;  Burnett  v.  Eufala  Home,  etc.,  Ins.  Co., 
ante;  Pierce  v.  ItIs.  Co.,  50  N.  H.  297  ;  West  v.  Citizens'  Ins.  Co.,  27  Ohio  1 ; 
Coioan  V.  Iowa  State  Ins.  Co.,  40  Iowa  551 ;  20  Am.  Rep.  583. 

^Pierce  v.  JVasMoa  F.  Ins.  Co.,  50  N.  H.'297. 

'MUo  V.  W.  Am.  F.  Ins.  Co.,  1  Sandf.  (N.  Y.)  551;  Tillm\.  Kingston,  etc., 
Ins.  Co.,  7  Barb.  (N.  Y.)  570 ;  Wilson  v.  Genesee,  etc.,  Ins.  Co.,  16  id,  512 .  Hoff- 
man V.  ^tna  Ins.  Co.,  32  N.  Y.  405  ;  West  v.  Citizens'  Ins.  Co.,  27  Ohio  St.  1. 

*  Pierce  v.  Itis.  Co.,  ante;  Thompson  v.  Emery,  27  N.  H.  269  ;  Shepherd  v.  Ins. 
Co.,  38  N.  H.  237  ;  Sanders  v.  Ijis.  Co.,  44  id.  243. 

'Piei'ce  V.  F.  Ins.  Co.,  ante;  Sanders  v.  Ins.  Co.,  ante;  Foster  v.  Ins.  Co.,  2 
Gray  (Mass.)  216  ;  Hobbs  v.  Memphis  Ins.  Co.,  1  Sneed.  (Tenn.)  444  ;  Wood  v. 
Rutland,  etc.,  Ins.  Co.,  31  Vt.  552. 

°  In  Pierce  v.  Ins.  Co.,  ante,  an  action  was  brought  upon  a  policy  issued  to 
Mower  &  Pierce.  Subsequent  to  the  issue  of  the  policy,  Mower  sold  his  interest 
in  the  property  insured  to  Pierce.  The  policy  was  not  assigned.  Just  before  the 
policy  expired,  Pierce  carried  the  old  policy  to  the  agent  who  issued  it,  and  told 
him  he  wanted  the  mill  re-insured.  The  agent  Jcnew  that  Pierce  had  bought 
Mower's  interest  in  the  mill,  and  that  the  policy  had  not  been  assigned.  The 
agent  took  the  policy,  said  he  would  have  the  property  re-insured,  but  did  not 
know  what  the  premium  would  be.  The  agent  procured  a  renewal  of  the  old 
policy,  instead  of  a  new  policy  as  requested,  which  was  not  known  by  Pierce 
until  after  the  fire.  The  receipt  was  a  renewal  of  the  old  policy  to  Mower  & 
Pierce,  and  was  issued  to  them  upon  this  state  of  facts,  the  court  held  that  Pierce 
was  entitled  to  recover  uj)on  the  policy.  "The  sale  of  Mower's  interest  in  the 
property  insured,"  said  Eostbb,  J.,  "and  the  delivery  of  the  policy,  operated  as 
a  valid  assignment,  and  transferred  to  the  plaintiff  all  his  partner's  equitable 
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is  so  although  the  renewal  is  made  by  an  agent,'  and  the  fact  that  the 
receipt  given  by  the  agent  for  the  new  premium  states  it  to  have  been 
received  from  the  firm,  is  not  conclusive,  but  the  assured  may  show 
that  he  paid  the  money,  and  is  the  only  party  with  whom  the  contract 
was  made.' 

In  a  Vermont  case '  it  was  held  that,  by  operation  of  law,  the  sur- 
viving partner  became  vested  with  the  legal  title  in  the  goods,  and 
the  legal  assignee  of  the  policy,  and  that  in  case  of  loss  he  alone  could 
sue  for  a  breach  of  the  policy.  "  So  long,"  said  Aldis,  J.,  "  as  Wood 
continued  in  the  care  and  disposition  of  these  goods  as  surviving  part- 
ner, we  think  the  policy  continued  in  force  as  to  them,  notwithstanding 
the  decease  of  Johnson."  But  in  this  case,  it  appeared  that  Wood  went 
on  after  Johnson's  death  and  sold  out  the  goods  belonging  to  the  firm, 
and  replenished  the  stock  by  goods  purchased  by  himself,  so  that  at 
the  time  of  the  loss  but  a  small  amount  of  the  goods  on  hand  at  John- 
son's decease  were  destroyed ;  and  the  question  was,  whether  Wood 
could  recover  for  the  goods  purchased  by  himself  subsequent  to  the 
loss. * 


interest  in  the  insurance.  1  Phil.  Ins.,  80 ;  Thompson  v.  Emery,  27  N.  H.  269, 
and  cases  cited;  Shepherd  v.  Ins.  Co.,  38  id.  237 ;  Sanders  v.  Ins.  Co.,  44  id.  243. 
Althougfh  in  such  cases  the  equitable  interests  of  the  assignee  will  be  protected, 
yet,  ordinarily,  and  at  common  law,  he  cannot  maintain  a  suit  upon  the  original 
policy  in  his  own  name,  but  must  sue  in  the  name  of  the  assignor.  But  if  the 
insurer,  upon  notice  of  the  assignment,  promises  the  assignee  to  pay  the  insur- 
ance to  him  in  case  of  loss,  the  assignee  can,  upon  proper  averment,  maintain  a 
suit  upon  the  policy  in  his  own  name.  Sanders  v.  In^.  Co. ,  44  N.  H.  243 ;  Shaw, 
C.J.,  in  Wilson  v.  Hill,  3  Met.  66  ;  Foster  v.  Ins.  Co.,  2  Gray,  216.  The  declara- 
tion, in  such  case,  should  set  forth  the  original  contract  and  policy,  and  the 
assignment  as  a  consideration  for  the  new  promise,  and  such  promise  must  be 
proved  as  alleged.  Shepherd  v.  Ins.  Co.,  before  cited  ;  Barns  v.  In^.  Co.,  45  N. 
H.  24.  The  equitable  intei-ests  obtained  by  the  assignment  is  a  sufficient  con- 
sideration to  sustain  the  subsequent  express  promise  to  pay  to  the  assignee.  Cur- 
rier v.  Hodgdon,  3  N.  H.  82 ;  Thompson  v.  JMery,  before  cited."  See  also, 
Burnett  v.  Eufala  Home  Iiis.  Co.,  46  AJa.  11  ;  7  Am.  Rep.  581,  where  a  similar 
doctrine  is  held. 
'  GoodaU  v.  Ins.  Co.,  25  N.  H.  169  ;  Sanders  v.  Ins.  Co.,  ante. 
''Pierce  v.  Ins.  Co.,  ante;  Ryan  v.  Rand,  26  N.  H.  15. 
»  Wood  V.  Rutland,  etc..  Ins.  Co.,  31  Vt.  552;  4  Bennett's  F.  I.  C.  333. 
'  AiDis,  J.,  in  passing  upon  this  question,  said  :  "This  is  not  a  mere  change  of 
relative  interest.  It  is  a  new  business,  and  a  new  party,  and  to  make  the  defend- 
ants liable  to  "Wood  alone,  it  must  be  shown  that  they  have  contracted  with  him. 
A  contract  with  Wood  and  Johnson  cannot  be  transferred  into  a  contract  with 
Wood  without  their  consent.  Such  a  change  in  the  contract  and  the  business  the 
defendants  cannot  be  supposed  to  have  contemplate<l  when  they  issued  the  policy. 
They  may  have  contemplated  that  if  one  partner  should  die  during  the  term  of 
the  policy  it  should  be  kept  in  force  while  the  survivor  closed  the  business  of  the 
firm.  That  is  reasonable.  But  it  is  unreasonable  to  extend  it  to  a  new  business, 
and  a  new  fii-m.  Hence,  when  one  partner  sells  to  his  associates,  there  can  be 
no  recovery  by  the  old  firm  for  a  subsequent  loss.  Tillou  v.  The  Kingston  Mut. 
Ills  Co.,  1  Seld.  406;  Murdoch  et  al.  v.  The  Chen.  Co.  Ins.  Co.,  2  Comst.  210; 
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Dissolntion  of  firm,  and  division  of  property. 

Sec.  335.  When  a  firm  is  dissolved,  and  the  property  divided  among 
the  partners,'  or  where  proceedings  for  a  dissolution  are  brought  and 

3  Denio,  301.  This  has  sometimes  been  put  upon  the  ground  that,  at  the  time  of 
the  loss,  tlie  old  tirm  had  no  insurable  interest  in  the  property.  But  we  think, 
where  thei-e  is  a  voluntary  change  of  the  firm,  the  insurance  company  may  also 
well  say  that  the  new  tirm  is  not  the  party  with  whom  they  conti-aoted.  They 
might  consider  the  risk  inci'eased  iis  much  hy  the  departure  of  one  of  the  assured 
from  the  fii'm  as  by  the  introduction  of  a  new  party  ;  and  when  such  a  I'.haiige  is 
voluntary,  it  is  a  risk  which  they  did  not  contemplate.  They  might  be  willing  to 
insure  Wood  while  connectcil  in  business  with  Johnson,  and  wholly  unwilling  to 
insure  or  deal  with  him  alone.  The  rights  and  liabilities  of  Wood  &  Johnson 
miglit  be  very  different  from  those  of  Wood  alone.  They  might  be  solvent  and 
he  insolvent.  The  fact  that  by  the  partnership  articles  the  plaintiff  had  the  light 
to  purchase  the  stock  and  continue  the  business,  upon  the  dissolution  of  the  fii'm 
of  Wood  &  Co.  cannot  alter  the  rights  of  these  parties  as  to  the  extension  of  the 
insurance.  The  clause  in  the  articles  was  not  made  known  to  the  defendants, 
and  therefore  could  not  bind  them.  Even  if  known,  we  think  it  could  have  had  no 
effect,  unless  it  had  been  incorporated  into  the  contract  by  express  words.  With- 
out the  assent  or  agreement  of  the  defendants  to  treat  the  policy  as  a  policy  to 
Wood  alone,  we  do  not  think  he  can  recover  for  these  subsequently  purchased 
goods.  II.  The  more  important  question  next  arises,  as  to  the  effect  of  the  evi- 
dence excluded  by  the  court.  The  plaintiff,  in  his  declaration,  alleges  the 
execution  of  the  policy,  the  agreement  in  the  partnership  articles,  the  death  of 
Johnson,  the  pui-chase  of  the  goods  by  Wood,  and  an  agreement  of  the  defend- 
ants with  Wood,  that,  in  consideration  of  his  paying  all  subsequent  calls  upon 
the  pi-emium  note,  '  the  policy  should  enure  to  his  benefit,  and  stand  as  a  policy 
to  him  for  the  insurance  of  his  sole  goods  and  proijerty,  kept  in  the  store  and 
employed  in  the  prosecution  of  the  business;'  and  performance  by  the  plaintiff, 
relying  on  this  promise  of  the  defendants,  whereby  the  defendants  became  liable, 
etc.  The  evidence  excluded  by  the  court  tended  to  prove  such  an  agreement, 
entered  into  with  the  plaintiff,  upon  full  notice  of  all  the  facts,  both  by  the  agent 
and  directors  of  the  defendants'  company.  But  it  was  not  claimed  that  the 
agreement  was  in  writing.  The  evidence  showed  that  it  was  express,  but  verbal 
with  the  agent,  assented  to  by  the  directors,  and  had  been  acted  upon  by  both 
parties.  A  policy  of  insurance  is  a  mere  choge  in  action,  and  not  assignable  at 
common  law  so  that  the  assignee  can  sue  in  his  own  name  ;  and  though,  like  a 
bond,  it  may  be  made  payable  to  the  insm-ed  and  his  assigns,  still,  if  a  loss  hap- 
pens, the  equitable  assignee  must  sue  in  the  name  of  the  original  assured. 
Skinner  v.  Smnes,  14  Mass.  107 ;  Jesselt  v.  WilUamshurg  Iiis.  Co.,  3  Hill,  88;  7 
Wend.  72 ;  Phil,  on  Ins.  p.  61 ;  9  Wend.  404.  In  the  charters  of  modern  insur- 
ance companies,  and  usually  in  policies  of  insurance,  there  is  a  pi-ovision  that  a 
sale  of  the  property  insured  shall  avoid  the  policy  ;  but  that  the  vendee,  having 
the  policy  assigned  to  him,  on  application  to  the  company  within  some  limited 
period  of  time,  may  have  the  policy  ratified  and  confirmed  to  him,  so  that  he  may 
be  substituted  for  the  original  assured,  and  have  all  his  rights  and  liabilities  In 
New  York  it  has  been  held  that  the  vendee  and  assignee,  under  such  a  policy, 
must  sue  in  his  own  name,  and  not  in  the  name  of  the  assignor.  Mann  v.  The 
Herk.  Co.  Ins.  Co.,  4  Hill,  788  ;  1  Hill,  71. 

As  to  the  form  of  bringing  this  action,  the  question  is  not  important  in  this  case, 
for  the  plamtiff  is  both  vendee  and  assignee,  and  also,  as  surviving  partner,  the 
only  one  who  can  sue  as  the  original  party  insured.  And  as,  under  our  decisions, 
he  might  join  his  individual  claims  with  those  as  surviving  partner  (2  Vt.  569  ;  4 
Vt.  26),  the  question  as  to  who  should  sue  does  not  arise.  In  the  charter  of  this 
company,  section  12,  it  is  provided  that,  when  a  house  or  building  is  alienated, 
the  pobcy  shall  be  void ;  but  that  the  vendee  having  the  policy  assigned  him  may, 
within  thirty  days,  have  it  confirmed  to  him,  etc.  There  is  nothing  in  the  charter 
as  to  the  alienation  of  goods.  Nor  is  there  any  provision  in  the  charter  or  by- 
laws specifying  how  the  policy  shall  be  confirmed  to  the  vendee,  or  that  it  shall 

'  Dreher  v.  JEtna  Ins.  Co.,  18  Mo.  128. 
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a  receiver  is  appointed,  and  a  decree  dissolving  the  firm  and  directing 
the  sale  of  the  property  is  entered,  the  insurer  is  discharged  under  a 

be  in  writing.  The  first  and  second  sections  of  the  eig-hth  article  in  the  by-laws 
enable  the  vendor  of  goods  insured  to  have  his  policy  cancelled  in  whole  or  in 
part.  They  have  no  further  application.  As,  therefore,  there  is  nothing  in  the 
charter,  or  by-laws,  or  policy,  to  determine  the  effect  of  consent  by  the  company 
to  an  alienation  of  his  interest  in  the  goods  by  one  of  the  assui-ed  to  his  associate, 
nor  how  the  vendee  or  assignee  may  have  the  policy  ratified  to  him  so  as  to  enure 
to  his  benefit,  we  are  obliged  to  i-ecur  to  the  general  principles  of  the  law  of  insur- 
ance so  as  to  detei-mine  the  point  here  in  issue.  The  general  rule  of  the  common 
law  is,  that  a,  chose  in  action  cannot  be  assigned  so  that  the  assignee  can  sue  in 
his  own  name,  unless  there  is  an  express  pi-omise  by  the  debtor,  upon  sufficient 
consideration,  to  pay  the  assignee.  It  has  been  held  in  this  State  that  the  boiia 
fide  assignment  of  a  debt  an(J  notice  constitute  a  sufficient  consideration  for  a 
promise  by  the  debtor  to  pay  the  assignee.  Moar  v.  Wright,  1  Vt.  57,  contains 
an  elaborate  opinion  of  Judge  Royce  on  this  point.  It  has  since  been  followed  in 
this  State.  7  Vt.  197;  11  Vt.  82.  See  also,  18  Maine,  122;  24  id.  484;  4  N.  H. 
69  ;  4  Cow.  13  ;  3  Hill,  88 ;  9  Wend.  317.  In  Mowry  v.  Todd,  12  Mass.  283,  Pak- 
KBE,  C.J.,  says:  'Whatever  may  be  the  effect  of  handing  over  a  written  contract 
to  a  party  to  whom  it  is  intended  to  be  transferred,  without  a  recognition  of  the 
transfer  by  the  pei-son  bound  by  the  contract,  and  a  promise  to  pay  to  the  holder, 
we  are  satisfied  that,  with  such  recognition  and  promise,  the  assignment  is  suffi- 
cient, without  the  name  of  the  assignor.  It  amounts  to  the  substitution  of  one 
creditor  for  another,  by  the  consent  of  the  two  creditors  and  the  debtoi- ;  and  an 
action  may  be  maintained  by  the  assignee  in  his  own  name,  founded  on  the  assign- 
ment and  the  express  promise  to  pay.'  In  England,  it  has  been  held  that,  to 
make  the  consideration  sufficient,  there  must  be  something  more  than  the  assign- 
ment of  the  debt,  such  as  release  of  another's  liability  or  forbearance.  4  B.  &  C. 
163  and  166 ;  8  B.  &  C.  402,  395.  . 

In  applying  this  general  rule  to  the  law  of  insurance,  Mr.  Phillips,  m  his  1  rea- 
lise on  Insurance,  pp.  61  and  62,  says  :  '  If  the  underwriter  has  agreed  to  accoimt 
and  make  payment  to  an  assignee,  the  latter  may  commence  proceedings  m  his 
own  name,  where  nothing  remains  to  be  done  on  the  part  of  the  assignor,  and  all 
his  interest  in  the  contract  has  ceased  ;  and,  if  the  assignment,  taken  m  connec- 
tion with  the  policy,  plainly  transfei-s  the  assured's  whole  interest,  the  under- 
writer's assent  to  it  is  evidently  equivalent  to  his  agreeinent  to  be  directly  answerable 
to  the  assignee.  In  such  case,  the  suit  may  be  in  the  assignee's  name,  and  he 
becomes,  to  all  intents  and  purposes,  the  substituted  party  to  the  contract.  Ihe 
8  Mass.  515  seems  to  recognize  the  rule  as  thus  expressed.  The  correctness  ot 
the  i-ule  is  indisputable  so  far  as  it  is  founded  on  an  express  promise  by  the 
insurer  to  pay.  Nor  does  it  seem  an  unreasonable  conclusion,  that  the  assent  ot 
the  insurer  to  the  assignment  and  continuing  validity  of  the  policy,  and  to  the 
alienation  of  the  property  where  alienation  avoids  the  policy,  should  be  he  d 
equivalent  to  an  express  promise,  since,  without  such  consent,  the  pohcy  would 
be  void.  The  assent  of  the  insurer  in  such  cases  is  nothing,  unless  it  amounts  to 
an  express  promise,  for  he  knows  that  assent  or  agreement  with  one  who  has 
parted  with  all  his  insurable  interest  in  the  property  insured  wonld  be  null-a 
mere  gaming  policy.  We  think  the  rule  expressed  by  Mr.  Phillips  ^^/<>^'^^}f 
upon  lood  sense  and  the  fair  analogies  of  the  law.  The  case  of  Bodlev  The 
Chemfngo  Co.  Ins.  Co.,  2  Comst.  53,  has  been  cited  to  show  that  no  action  at  law 
will  lie.  That  was  a  bill  in  equity,  and  the  court  of  appeals  held  that  it  was 
well  brought,  and  that  the  orators  had  no  remedy  at  law.  There,  Jona  Bodle 
sold  to  James  Bodle  an  undivided  interest  in  the  goods  msui^d,  and  the  insurance 
company  agreed  that  the  policy  should  remain  good  to  Jona  Bodle  O"  the  stoiefo 
six  hundi^  dollars,  and  to  Jona  and  James  for  fourteen  hundred  dolai-a  on  then- 
goods.  The  charter  of  the  company  had  the  usual  provision  that  the  giantee 
having  the  policy  assigned  to  him  might,  on  apphcation,  have  the  same  ratified 
so  that  he  should  be  substituted  for  the  original  assured. 

The  case  seems  to  have  been  considered  only  m  the  O'^e  view,  whether  the  ora- 
tors bad  complied  with  the  provisions  of  the  charter  so  that  they  might  sue  a 
law  •  and  the  court  held  that  there  was  no  assignment  of  the  pohcy  or  any  part 
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policy  prohibiting  "a  transfer  or  change  of  title  in  the  property 
insured."  ' 

Recovery  in  such  cases. 

Sec.  336.  When  a  sale  by  one  partner  to  another  does  not  invalidate 
the  policy,  the  weight  of  authority  seems  to  support  the  doctrine  that  a 

of  it  by  James  to  Joua,  so  as  to  enable  them  to  sue  as  assignees  under  the  char- 
ter. If  the  suit  had  been  by  James  and  Jona  Bodle,  on  the  express  promise  to 
pay  the  lgl,400  to  them,  and  had  set  forth  their  application  to  have  the  policy  con- 
tinued and  ratified  to  them,  and  the  ajfi'eement  of  the  company  to  do  so,  and  the 
cnti-y  of  Jona  Bodle's  name  as  a  member,  we  think  a  sufficient  considei-ation  and 
a  valid  conti'act  would  have  been  shown  so  as  to  have  sustained  the  action  at  law. 
But  this  view  of  the  case  does  not  seem  to  have  been  pi-esented.  In  the  case  at 
bar.  Wood,  by  the  decease  of  Johnson,  became  the  legal  assignee  of  the  policy, 
and  had  the  sole  care  and  disposition  of  the  property  insured.  He  purchased  the 
beneticial  interest  which  Johnson's  estate  had  in  the  goods,  and  thus  became  the 
legal  owner  of  both  the  goods  and  the  policy.  Johnson's  estate  had  nothing  in 
either.  Being  thus  the  legal  assignee  of  the  poUcy  and  vendee  of  Johnson's  inter- 
est in  the  goods,  he  applied  to  the  general  agent  of  the  company  to  ratify  and 
continue  the  policy  to  him  alone,  and  for  his  sole  goods,  during  the  period  for 
which  the  policy  by  its  terms  was  to  continue.  The  agent  did  expressly  agi-ee  to 
this  proposition.  If  he  had  authority  to  so  agree,  he  thereby  bound  the  company. 
But  whether  he  had  or  had  not  we  do  not  consider  material,  for  the  case  states 
that  the  directors,  with  notice  of  the  death  of  Johnson  and  that  the  plaintiff  was 
continuing  the  business,  assented  to  this  agi'eement,  and  treated  the  policy  as  so 
continuing.  The  agent  had  authority  to  receive  the  pi-oposal  of  the  plaintiff,  and 
if  not  authorized  to  accept  it,  it  was  his  duty  to  communicate  with  the  directors. 
As  the  plaintiff  had  no  communication  with  the  principals,  but  did  the  whole 
business  through  the  agent,  he  could  not  be  expected  to  have  proof  of  an  express 
assent  by  them.  If  they  treated  the  agreement  he  had  expressly  made  with  the 
agent  as  valid,  and  acted  upon  it  for  more  than  two  years  and  up  to  the  time  of 
the  loss,  we  think  such  conduct  a  sufficient  ratification  of  the  agreement,  and  fully 
sufficient  to  support  and  confirm  it,  although  no  direct  and  express  language  of 
affirmance  is  shown.  Circumstantial  evidence,  which  establishes  such  assent  to 
the  agi'eement  has  all  the  foi-ce  of  a  positive  agreement  in  words.  Assent  that 
the  policy  should  continue  in  force  for  Wood's  sole  benefit,  excludes  all  idea  of  its 
continuance  for  the  benefit  of  Wood  &  Johnson.  Johnson  being  dead,  and  the 
policy  and  the  goods  being  vested  in  Wood,  an  assent  that  the  policy  should  con- 
tinue in  force  for  his  sole  benefit  must  be  deemed  equivalent  to  an  express  prom- 
ise to  pay  him  the  insurance  money  in  case  of  loss.  Indeed  this  may  be  con- 
sidered not  so  much  an  assignment  cf  a  cAo.se  in  action  as  a  ratification  of  the 
policy,  upon  sufficient  consideration  by  the  insurer  to  the  plaintiflT  as  the  party 
msured ;  the  plaintift'  thereafter  holding  the  policy  not  by  assignment,  but  as  a 
party  substituted  by  contract,  upon  sufficient  consideraticm,  for  the  original  party. 
It  was  not  necessary  that  the  substitution  should  be  pursuant  to  the  provisions  of 
the  twelfth  section,  for  that  applied  only  to  buildings,  and  not  to  the  alienation  of 
goods.  The  agreement  of  the  plaintifiF  to  remain  liable  on  the  premium  note  was 
a  sufficient  consideration.  It  is  objected  also  by  the  defendants,  that  such  a  sub- 
stitution oj-  assignment  cannot  be  by  parol,  but  must  be  in  writing.  Then  there 
IS  nothing  in  the  charter,  by-laws,  or  policy,  requiring  the  assent  of  the  company 
to  such  substitution  to  be  in  writing.  It  is  well  settled  that  the  promise  to  assume 
a  chuse  m  actwn,  made  by  the  debtor  to  the  assignee,  enabling  the  latter  to  sue 
m  his  own  name,  need  not  be  in  writing.  3  B.  &  C.  842 ;  Chitty  on  Cont  532, 
and  notes.  This  cannot  be  deemed  the  creation  of  a  new  contract  of  insurance 
by  parol  evidence,  but  only  the  ratification  and  confirmation  of  an  existing  policy 
to  a  new  party  having  an  interest  in  the  subject-matter  of  the  insurance.  Though 
such  confirmations  are  by  many  insurance  companies  required  by  charter  or 
by-laws  to  be  m  writing,  yet  it  is  obvious  that  in  the  absence  of  any  statute 
requiring  such  act  to  be  done  only  by  writing,  parol  evidence  that  it  has  been 
done  and  acted  upon  is  admissible.  Gfoodall  v.  Ins.  Co.,  38  N  H  169  •  Perch  v 
Ins.  Co.,  22  Conn.  575."  '         ' 

'  Keetiey  v.  Home  Ins.  Co.,  3  T.  &  C.  (N.  Y.)  478. 
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recovery  may  be  had  for  the  full  amount  of  the  insurance,  and  that  the 
purchasing  partner  is  not  restricted  to  a  recovery  to  the  extent  of  his 
interest  at  the  time  when  the  insurance  was  made.' 

Special  provisions,  and  effect  of. 

Sec.  337.  Where  a  policy  provided  that,  in  case  of  any  sale,  trans- 
fer or  change  of  title  in  the  property  insured,  such  insurance  shall  be 
void  and  cease,  the  death  of  the  person  to  whom  the  policy  was  issued, 
renders  the  policy  void  and  inoperative,  as  by  that  circumstance  the 
title  of  the  property  changes,  and  vests  in  the  heirs  at  law.' 

Where  a  policy  provided  that  upon  sale  or  transfer  of  the  property 
the  policy  shall  become  void,  but  at  the  same  time  provides  that  if  the 
policy  is  assigned  to  the  grantee,  he  may  have  the  same  ratified  and 
confirmed  to  him,  etc.,  upon  application  to  the  directors,  and  with  their 
consent,  any  time  within  thirty  days,  next  after  such  alienation,  etc., 
and  the  policy  was  so  assigned,  but  before  it  was  received  by  the  com- 
pany, and  before  the  thirty  days  had  elapsed,  the  property  was 
destroyed  by  fire,  and  the  directors  refused  to  ratify,  etc.  It  was  held 
that  the  policy  was  operative  during  the  entire  thirty  days,  and  that 
the  company  was  liable  to  the  grantee  to  the  same  extent  that  it  would 
have  been  liable  to  the  grantor.' 

When  the  policy  covers  both  real  and  personal  estate,  as  a  building 
and  machinery,  a  provision,  that  in  case  of  a  sale  or  transfer  without 
the  assent  of  the  company,  the  policy  shall  be  void,  relates  merely  to 
the  realty,  and  a  sale  of  the  machinery  does  not  avoid  the  policy.  So 
held,  in  a  case  where  a  brewery  and  the  machinery  was  covered  by 
the  policy,  a  sale  of  the  boilers,  vats,  etc.,  covered  by  the  policy,  was 
held  not  to  affect  the  validity  of  the  policy  so  far  as  it  covered  the 
realty.  The  rule  may  be  said  to  be,  in  such  cases,  that  where  the 
property  is  separately  insured,  although  embraced  in  one  policy,  the 
sale  of  one  piece  of  property  will  not  avoid  the  policy  as  to  the  other.* 


^  Hoffman  v.  Mtna  Ins.  Co.,  ante;  West  v.  CitizewC  Ins.  Co.,  ante. 

'Lappin  v.  ChaHer  Oak  Ins.  Co.,  58  Barb.  (N.  Y.)  325. 

'Boynton  v.  Farmer^  etc.,  Ins.  Co.,  43  Vt.  256. 

*Com.  Ins.  Co.  v.  Syanlmable,  52  111.  53  ;  Manleyv^.  Ins.  Co.,  1  Lans.  (N.  Y,)20. 
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Sec.  337.  Assignment  of  the  policy. 

Seo.  338.  Attempt  to  assign — ^eff'ect  of. 
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Assignment  of  policy. 

Sec.  337.  As  has  previously  been  stated,  a  policy  of  fire  insurance 
is  personal,  and  cannot  be  assigned  so  as  to  enable  an  assignee  to 
maintain  an  action  thereon,  unless  the  consent  of  the  insurer  is  had  to 
such  transfer  or  assigiiiuent,"  unless  the  policy  on  its  face  is  made  to 

^Loring  v.  MamLfacturers'  Ins.  Co.,  8  Gray  (Mass.)  28  ;  Carroll  v.  Boston  Marine 
Ins.  Co.,  8  M.ass.  515 ;  Simreal  v.  Bubitque,  ttc,  Ins.  Co.,  18  Iowa,  319  ;  ColmMan 
Ins.  Co.  V.  Lawence,  2  Pet.  (U.  S.)  25 ;  ^tna  In.s.  Co.  v.  Tyler,  16  Wend.  (N.  Y.) 
385.     In  Fogg  v.  Middlesex,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  327 ;  3  Ben.  F.  I.  C. 
414,  Shaw,  C.J.,  in  commenting  upon  the  questions  involved  in  an  assignment  of 
insurance  policies,  pertinently  said  :  "  This  action  is  brought  by  the  assignees  of 
a  policy,  of  insurance  against  fire,  for  $3,000,  on  a  stock  of  goods  in  a  store  at 
Cambridgeport,  originally  made  to  Daniel  Leland  and  James  Luke,  Jr.     By  the 
original  act  of  incorporation,  March,   1826,   this  company  was  authorized  to 
make  insurance  on  real  estate  only ;  but  by  an  additional  act,  in  Mai-ch,  1828, 
they  were  empowered  to  insure  all  kinds  of  personal  property,  in  the  same 
way  and  manner  they  wei'e   empowered  to  insui'e  the  kinds  of  property  in 
said  act  mentioned     This  act,  we  suppose,  extends  to  all  the  provisions  of 
the   charter,   by-lawa,   and   regulations  of  the   company,   made   in   regard  to 
insurance  on  buildings  and  I'eal  estate,  so   far  as   applicable  to  insurance  on 
personal    property.     The  plaintiffs  sue  as  assignees,   and  if  they  can  recover 
at  all,  it  must  be  in  that  capacity,  and  upon  that  title.     As  a  policy  of  insur- 
ance is  not  a  negotiable  instrument,  it  capnot  be  legally  transferi'ed  so  as  to  ena- 
ble the  assignee  to  maintain  a  suit  in  his  own  name,  without  the  consent  of 
the  other  party.     But  in  general,  at  the  common-law,  where  one  party  assigns  all 
his  right  and  interest  in  the  contract,  and  the  assignee  gives  notice  to  the  other 
pai'ty  to  the  contract,  and  he  agrees  to  it,  this  constitutes  anew  contract  between 
one  of  the  original  parties  and  the  assignee  of  the  other,  the  terms  of  which  are 
regulated  and  fixed  by  those  of  the  original  contract.     This  rule  applies  to  poli- 
cies as  well  as  other  contracts,  and  it  is  often  convenient  and  desirable  to  apply 
it ;  and  there  are  two  cases  where  this  application  frequently  happens.     The  first 
is,  when  the  insured  property  is  alienated  or  sold  by  the  assured.     After  snch 
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cover  the  interest  of  any  person  who  may  own  or  have  an  interest  in 
the  property  at  the  time  of  loss,  as  where  the  policy  is  "  for  the  benefit 


sale,  if  nothing'  moi'e  is  done — no  surremier  or  change  of  the  policy — and  the 
goods  should  be  buvnt,  nobody  could  recover  on  the  policy ;  not  the  original 
assured,  for  he  has  sustained  no  loss  ;  the  property  was  not  his,  and  the  loss  of  it 
was  not  his  loss  ;  not  the  purchase)-,  because  he  had  no  contract  with  the  com- 
pany. And  although,  in  popular  language,  the  goods  are  said  to  be  insured 
against  loss  by  fire,  yet,  in  legal  effect,  the  original  assured  obtains  a  guaranty  by 
the  contract  that  he  shall  sustain  no  damage  by  their  destruction  by  tire.  But  in 
case  of  such  sale  or  alienation  of  the  insured  pi-operty,  the  original  assured  having 
no  longer  any  intei-est  in  the  policy,  except  to  claim  a  return  of  premium,  if  he 
will  assign  his  policy,  or  his  contract  of  insurance  to  such  pui'chaser,  and  the 
company  assent  to  it,  here  is  a  new  and  original  conti'act,  embracing  all  the  ele- 
ments of  a  contract  of  insurance  between  the  assignee  and  the  insurers.  The 
propei'ty  having  become  the  purchaser's,  is  at  his  risk,  and  if  lairnt,  it 
is  his  loss  and  he  has  a  good  original  contract,  upon  a  valiii  consideration,  to 
guarantee  him  against  such  loss.  Accordingly,  provision  is  made  in  the  charter 
and  by-laws,  and  also  by  the  terms  of  the  policy,  for  an  assignment  of  the  con- 
tract; the  company  returns  no  part  of  the  premium,  but  the  assignee  has 
the  benefit  of  it,  upon  such  terms  as  he  and  his  assignor  may  determine ;  the 
assignment  is  indoi-sed  on  the  policy,  and  presented  to  the  president  of  the  com- 
pany, who  ordinarily  is  authorized  to  give  the  assent  of  the  company  to  the 
assignment ;  the  old  deposit  note  is  surrendered,  and  a  new  deposit  note  is  given 
by  the  assignee.  In  the  regulations  of  this  company  in  a  circular  of  instruction 
to  agents,  a  form  is  given  for  such  transfer,  notifying  the  sale  of  the  property, 
naming  the  purchaser,  and  assigning  to  such  pui'chaser,  his  executors,  etc.,  the 
policy  of  insurance,  and  in  case  of  loss,  directing  the  amount  to  be  paid  to  the 
said  purchaser,  his  heii-s,  etc.  Upon  each  assignment  perfected,  there  is  an 
entire  change  in  the  contract,  in  the  party  contracted  with,  in  the  insurable  mter- 
est  in  the  property  at  risk,  and  it  becomes  an  insurance  on  the  property  of  the 
assignee,  and  ceases  to  be  a  contract  of  insurance  of  the  property  of  the  assignor. 
But  there  is  another  species  of  assignment,  or  transfer  it  may  be  called,  in  the 
nature  of  an  assignment  of  a  chose  in  action;  it  is  this :  '  In  case  of  loss,  pay  the 
amount  to  A.  B.'  It  is  a  contingent  order  or  assignment  of  the  money  should  the 
event  happen  upon  which  money  will  become  due  on  the  contract.  If  the  insurer 
assents  to  it,  and  the  event  happens,  such  assignee  may  maintain  an  action  in  his 
own  name,  because,  upon  notice  of  the  assignment,  the  insurer  has  agreed  to  pay 
the  assignee  instead  of  the  assignor.  Mowi-y  v.  Todd,  12  Mass.  281.  But  the 
original  contract  remains  ;  the  assignment  and  assent  to  it  form  a  new  and  deriva- 
tive contract  out  of  the  original.  But  the  contract  remains  as  a  contract  of  guar- 
antee to  the  original  assured  ;  he  must  have  an  insurable  interest  in  the  property, 


party  insured,  but  as  ttie  assignee  oi  a  party  w.iu  ..ao  «,i.  'V''— '"'-.rrT/r'  „;int 
right  to  recover,  which  right  he  has  transfeiTed  to  the  assignee,  with  the  consent 

"^The  Stiffs,  to  recover  in  the  present  case,  must  prove  themselves  assignees 
of  the  contract,  because  they  prove  an  alienation  of  the  property,  and  a  sale  to 
themselves,  long  before  the  fire,  so  that  all  insurable  intei^est  in  the  orignal  assured 
haTceS,  and  no  loss  was  sustained  by  them  by  the  fire,  P^^Xf  ?,  *«  ^"^^"^^3 
The  plaintiffs  having  acquired  the  property,  so  that  it  was  ^^  *«"  ™^'J^t^ 
ouestion  is,  whether  they  have  proved  such  an  assignment  of  the  contiact  as  to 
SZmsrives  within  the  provisions  of  the  charter  and  by-laws,  as  assignees, 
holdine  in  aU  respects  the  rights  of  the  original  assured.  . 

In  ofder  to  profe  their  title  as  assignees  the  plaintiffs  fered  the  ong^nal  Pohcy  ^ 
made  in  1845,  to  Leland  and  Luke,  Jr.,  the  subsequent  transfer  of  Daniel  Leiand. 
?r  who  had  become  the  assignee  of  the  policy,  and  the  sole  owner  of  the  stock 
and  I  saleln  MaX  1847,  of  the  whole  stock  to  the  plaintiffs.  There  are  several 
rndoi^emente  on  the  policy,  but  none  affecting  the  present  case  unti  the  one  said 
io  have  been  made\ndndorsed  April  1,  1848,  in  the  words  following:  'For 
value  i^cefved,  pay  the  within,  in  c^e  of  loss,  to  Fogg  and  Hearsey.'    By  the 
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of  whom  it  may  concern,'"  or  is  made  transferable  by  statute."  But, 
altiiongh  the  policy  is  conditioned  to  be  void  in  case  of  transfer  or 

twelfth  section  of  the  act  of  incorporation,  the  'grantee  or  alienee  of  the  property 
insured,  having  the  policy  assigned,'  may  have  the  same  ratified,  etc.,  to  his  own 
proper  benefit,  on  application  to  the  directors,  and  with  their  consent,  wiHiin 
thirty  days  next  after  such  alienation,  on  giving  proper  secui-ity,  etc.  Here  it  is 
manifest  that  no  assignment  to  the  plaintiff  of  any  kind  was  made  till  more  than 
a  year  after  the  time  of  the  sale  of  the  stock.  But  if  the  directors  had  been 
notified  of  such  sale  and  alienation  of  the  stock  insured,  and  had  been  informed 
that  a  full  and  complete  transfer  of  the  ccmtract,  and  all  interests  in  it,  had  been 
made,  although  at  a  time  more  than  thirty  days  after  the  sale,  and  had  then 
expressed  their  full  assent  to  it,  it  might  be  a  waiver  of  the  mere  point  of  time. 
Waiving  that  point,  therefore,  the  question  is,  whether  the  indorsement  in 
question  was  an  assigment  of  the  policy,  and  was  so  understoqd  and  assented 
to  by  the  company.  It  is  in  few  and  brief  terms,  and  prima  fade  we  should 
be  inclined  to  think  that  it  was  not  an  assignment  of  the  contract,  but  only 
of  a  light  to  the  money  in  case  of  loss.  But  it  was  strongly  urged  by  the 
plaintiffs  that  it  was  intended  by  one  party  as  a  transfer  and  assignment  of 
the  entire  policy,  and  was  so  understood  by  the  other,  and  that  the  circum- 
stances which  preceded,  attended,  and  foll<iwed  it  would  be  sufficient  to  show 
that  it  was  so  intended  and  understood.  When  words  are  doubtful,  it  is  com- 
petent for  parties  to  g;o  into  proof  of  the  relation  in  which  the  parties  stood  to 
each  other,  the  acts  mutually  done  by  them,  and  generally  the  surrounding 
circumstances,  in  order  the  lietter  to  undei'stand  the  meaning  of  the  language 
used  by  them,  and  thus  ascertain  their  intent ;  and  under  this  rule  the  evidence 
was  admitted.  But  we  think  the  ruling  was  sufficiently  favorable  to  the  plaintiffs, 
in  permitting  them  thus  to  go  into  evidence  aliunde,  to  explain  the  terms  of  the 
transfer. 

The  plaintiS's,  in  order  to  satisfy  the  court  and  jury  that  their  circustancea  - 
were  such  as  visually  attend  a  full  assignment  of  the  contract,  were  permitted  to 
prove  if  they  could,  1.  That  there  was  an  actual  alienation  of  pi-operty  by  the 
assignee  of  the  original  assured  to  the  plaintiffs.  2.  That  this  fact  was  known  to 
the  president  wlien  he  gave  the  assent  of  the  directors  to  the  ti'ansfer  as  it  was 
actually  made  and  preseuted  to  the  company.  3.  That  the  plaintifl's,  as  assignees, 
filed  their  own  deposit  note  in  place  of  the  deposit  note  originally  given  by  the 
assured.  4.  That  this  fact  was  known  to  the  jiresident  and  secretary  of  the  com- 
pany when  they  gave  the  assent  of  the  company  in  behalf  of  the  directors. 
There  was  some  evidence  tending  to  show  that  a  new  deposit  was  made  by  the 
assignees,  and  placed  in  the  hands  of  Pond,  now  deceased,  who  had  been  the 
agent  of  the  company  for  receiving  proposals,  through  which  this  policy  was 
originally  made ;  but  the  evidence  failed  to  show  that  he  had  any  authority  to 
receive  deposit  notes  on  the  assignment  of  a  policy,  and  the  evidence  was  very 
strong  that  no  such  note  was  deposited  with  the  then  treasurer,  or  any  resident 
agent  of  the  company  by  Pond,  or  otherwise.  We  think,  therefore,  that  the  jury 
were  rightly  instructed  th.at  if  such  a  note  had  been  left  with  Pond,  but  he  never 
transmitted  it  to  the  company,  or  notified  the  proper  officers  of  the  company  of  his 
having  it,  it  could  not  be  considered  proof  that  the  plaintiffs  had  complied  with 
that  requisition  of  the  law  which  requires  a  new  deposit  note  before  the  assign- 
ment is  complete.  Again,  as  to  the  knowledge  of  the  president  at  the  time  he 
assented  to  the  assignment  as  made  to  pay  to  the  assignees  in  case  of  loss.  The 
extent  of  a  simple  assent  to  a  statement  or  proposition  must  depend  on  the  terms 
of  such  proposition.  If  the  most  natui-al  construction  of  the  terms  of  this  assign- 
ment was,  that  it  was  the  assignment  of  a  right  to  the  assignees  to  recover  the 
money  in  case  of  loss,  which,  but  for  such  assignment,  would  be  due  to  the  origi- 

'Rogers  v.  The  Hmoard  Ins.  Co.,  6  Paige  Ch.  (N.  Y.)  583 ;  Lawrence  v.  Sebor, 
2  Games  (N.  Y.)  203  ;  Seamans  v.  Loring,  1  Mason  (U.  S.)  127 ;  Augusta,  etc.,  Ins. 
Co.  V.  Abbott,  12  Md.  348 ;  Ballard  v.  Merchants'  Ins.  Co.,  9  La.  258 ;  BeU  v. 
Westei'n  M.  &  F.  Ins.  Co.,  5  Rob.  (La.)  423 ;  Fm-gay  v.  Atlantic,  etc.,  Ins.  Co., 
2  Rob.  (N.  Y.)  79 ;  Watson  v.  Sloan,  11  C.  B.  (U.  S.)  756. 
'N.  Y.  Life  Ins.  Co.  v.  Flack,  3  Md.  341. 


Transfer  of  Policy.  575 

assignment,  the  company  may  waive  the  breach,  even  after  loss,  and 
a  recognitiou  of  the  claim  by  adjusting  the  loss  with  the  assignee  is 
such  a  waiver  of  the  breach,  and  an  assent  to  the  transfer,  as  will 
enable  the  assignee  to  sue  for  and  recover  the  loss,  and  hold  the  funds 
resulting  therefrom  against  either  the  assignor  or  his  creditors."  An 
assignment  of  a  policy  as  collateral  security  vests  an  equitable  interest 
in  the  assignee,  which  will  be  enforc-ed  against  the  creditors  of  the 
assured,'  and,  generally,  it  may  be  said  that,  in  equity,  an  assignment  ■• 
of  a  policy  will  be  made  to  inure  to  the  benefit  of  the  assignee,  if  there 
is  no  violation  of  any  condition  in  the  policy  by  such  assignment,"  and 
may  be  enforced  by  the  assignee,  in  the  name  of  assured,  either  at 
law  or  in  equity.'  But  the  assured  may  plead  any  defense,  either  to 
defeat  the  action  or  reduce  the  recovery,  that  could  be  set  up  if  such 
assignment  had  not  been  made,  except  payment,  after  notice  of  assign- 
ment.^ Where  the  policy  prohibits  an  assignment,  an  assignment 
without  the  insurer's  consent  invalidates  it,"  but,  iii  the  absence  of  such 
a  condition,  the  validity  of  the  policy  is  not  affected  thereby,  bnt  still 
remains  operative  as  to  the  assured ;'  nor  does  an  assignment  a/to-  a 
loss  has  transpired  invalidate  it.     In  such  case,  the  insurer  becomes 

nal  assured,  then  the  conclusion  would  be,  that  they  assented  to  that  pi-oposal. 
But  if  the  plaintiffs  would  show  that  the  assured  had  at  the  time  sold  their  prop- 
erty to  the  assig'nees,  and  that  the  assig-nees  had  duly  given  a  new  deijosit  note, 
in  order  to  draw  the  conclusion  that  the  officers  of  the  company  knew  and  undei'- 
stood  that  this  was  an  assig'nment  of  the  conti'act,  and  assented  to  it  with  that 
understanding,  the  burden  of  proof  was  upon  them  to  show  that  these  officers 
had  that  knowledge.  But  Brooks  and  Shattuck  both  testified  that  they  never 
knew  or  heard  of  the  sale  and  transfer  of  the  stock  by  Leland,  Jr.,  to  the  plain- 
tiffs, until  the  spring  of  1849,  which  was  long  after  their  assent  to  the  ti'ansfer ; 
and  v/hen  they  heard  of  it,  they  ga^-e  notice  to  the  plaintiffs  that  there  was  no 
deposit  note  given  by  them,  and  that  the  policy  was  void  unless  such  note  was 
given.  These  were  the  piincipal  points  to  which  the  insti'uctions  of  the  court 
refeiTed,  and  we  think  they  were  correct  and  wei'e  adapted  to  the  state  of  the 
e\-idence." 

^Ins.  Co.  V.  Trask,  8  Phila.  (Penn.)  32.  So,  where  an  assignment  was  made, 
and  the  agent  of  the  insui-ers  knowing  the  fact,  I'enewed  it,  it  was  held  a  waiver  ■ 
of  the  breach  and  a  sufficient  assent  to  the  assignment,  even  though  knowledge 
thereof  only  came  to  the  agent  when  the  renewal  was  made.  Bilson  v.  Manuf. 
Ins.  Co.,  7  Am.  Law  Eeg.  661  (U.  S.  C.  C),  and,  although  the  assured  has  parted 
with  all  his  interest  in  the  property  insured  to  the  assignee,  the  assiignee  may 
maintain  an  action  against  the  insurer  in  the  name  of  the  assured  for  a  loss  occur- 
ring subsequent  to  the  renewal. 

^Wdkefield'v.  Martin, 'A  Mass.  558;  Lazarusy.  Com.  Ins.  Co.,  19  Pick.  (Mass.)  81. 

'Carpenter  v.  Providence  Ins.  Co.,  16  Pet.  (U.  S.)  502 ;  Traders'  Ins.  Co.  v.  Robert, 
9  Wend.  (N.  Y.)  404. 

*Carter  v.  U.  S.  Ins.  Co.,  1  John.  Ch.  (N.  Y.)  463 ;  Jessel  v.  Williamsbm-gh  Ins. 
Co.,  3  Hill  (N.  Y.)  88 ;  Mann  v.  Herkimer,  etc.,  Ins.  Co.,  4  id.  187. 

'•Archer  v.  MercTiants',  etc.,  Ins.  Co.,  43  Mo.  434.  i 

'  'Smith  V.  Saratoga,  etc.,  Ins.  Co.,  3  HiU  (N.  Y.)  508 ;  Ferm  v.  Oxford  Ins.  Co., 
67  Penn.  St.  373. 

''Earl  V.  SMw,  1  Johns.  Cas.  (N.  Y.)  314. 
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absolutely  a  debtor  to  the  assured  for  the  amonnt  of  the  actual  loss,  to 
the  extent  of  the  sum  insured,  and  it  may  be  transferred  or  assigned 
like  any  other  debt.  After  a  loss,  the  delectus  persona  no  longer 
becomes  material,"  and  even  though  the  policy  prohibits  such  an 
assignment  and  provides  that,  if  so  assigned,  the  policy  shall  be 
void,  it  is  held  that  such  proliibition  is  void,'  as  the  insurer  cannot 
restrict  the  assignment  of  a  debt.  The  reasons  that  induce  the  restric- 
tive clause  have  no  existence  or  application  after  the  risk  has  ceased.' 
If,  however,  the  property  is  sold  befoi-e  a  loss,  and  the  policy  is  assigned 
afterwards,  it  is  inoperative,  because  the  assured  must  own  the  property 
at  the  time  of  loss,  or  there  is  nothing  at  risk."  "These  policies,"  said 
Lord  Chancellor  King,  in  the  case  last  referred  to,  "  are  not  insurances 
of  the  specific  ^things  mentioned  to  be  insured ;  nOr  do  such  insur- 
ances attack  on  the  realty,  or  in  any  manner  go  with  the  same,  as  inci- 
dent thereto,  by  any  conveyance  or  assignment,  but  they  are  only  special 
agreements  with  the  persons  insured  against  such  loss  o?'  damage  as  they 
may  sustain.  The  part^  insured  must  have  a  property  at  the  time  of  the 
loss.  *  *  These  policies,"  said  he  further  on  in  the  course  of  his  opinion, 
"  are  not  in  their  nature  assignable,  nor  is  the  interest  in  them  ever  intended 
to  he  transferable  from  one  to  another,  without  the  express  consent  of  the 
office.^' 

The  fact  that  a  policy  is  "  payable  in  case  of  loss  "  to  A.,  does  not 
make  A.  an  assignee  of  the  policy,  so  that,  except  in  those  States, 
■where  aided  by  statute,  he  can  maintain  an  action  upon  the  policy  in 
his  own  name.'' 


^Carter  v.  Smmholdt  Ins.  Co.,  12  Iowa,  2S7 ;  Weist  Branch  Ins.  Co.  v.  Halfeii- 
stein,  40  Penn.  St.  289  ;  Bnehta  v.  Lafayette  Ins.  Co.,  2  Hall  (N.  Y.)  372. 

"  West  Branch  Ins.  Co.  v.  Halfenstein,  40  Penn.  St.  289  ;  Gait  v.  National  Pro- 
tection Ins.  Co.,  25  Barb.  (N.  Y.)  189  ;  Pennyhaker  v.  Tomlinson,  1  Tenn.  Ch.  598  ; 
Mer.ihon  v.  National  In.s.  Co.,  34  Iowa,  87  ;  Manley  v.  In,s.  Co.  of  N.  America,  1 
Lans.  (N.  Y.)  20;  Carroll  v.  Charter  Oak  Ins.  Co.,  1  Abb.  Dec.  (N.  Y.)  310; 
Courtney  v.  N.  ¥.  City  Ins.  Co.,  28  Barb.  (N.  Y.)  116  ;  Peiry  v.  Merchants'  Ins. 
Co.,  25  Ala.  355;  Walters  v.  Washington  Ins.  Co.,  1  Cole  Cas.  (N.  Y.)  404;  Mel- 
len  V.  HamAlton  Ins.  Co.,  17  N.  Y.  609.  See  contra.  Bey  v.  Poughkeep,iie  Ins.  Co., 
23  Barb.  (N.  Y.)  623;  4  Ben.  F.  I.  C.  181.  But  the  doctrine  of  this  case  was 
afterwai'ds  repudiated  in  Cowitney  v.  N.  Y.  City  Ins.  Co.,  ante,  and  in  Gfait  v. 
Ins.  Co.,  ante,  and  is  not  recognized  as  of  any  validity  as  an  authority  in  the  New 
York  courts.  Indeed,  the  opinion  is  very  loose,  and  cites  no  authorities  to  sup- 
port it. 

'Bnehta  v.  N.  Y.,  etc.,  Ins.  Co.,  2  Hall  (N.  Y.)  372 ;  1  Ben.  F.  I.  C.  282. 

*Lynch  v.  Dalzell,  3  B.  &  P.  C.  431  ;  1  Ben.  F.  X.  C.  1 ;  Sadlers'  Co.  v.  Badeock, 
2  Atk.  554 ;  1  Ben.  F.  I.  C.  7. 

'  Hale  V.  Mechanics'  Ins.  Co.,  6  Gray  (Mass.)  169  ;  4  Ben.  F.  I.  C.  59  ;  Fogg  v. 
Middlesex,  etc.,  Ins.  Co.,  10  Cush.  (Masp.)  346  ;  3  Ben.  F.  I.  C.  419  ;  Suss  v.  Waldd 
Ins.  Co.,  52  Me.  187.  But  see,  Natimial  Ins.  Co.  v.  Crane,  16  Md.  260,  where  it 
was  held  that  such  words  written  in  the  policy  operated  as  an  assignment. 
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■Attempt  to  assign  does  not  defeat  policy. 

Sec.  338.  A  mere  attempt,  to  assign  a  policy  which  is  not  consum- 
mated, does  not  defeat  it,  and  it  still  remains  operative,  unless  the 
assured  has  parted  with  his  interest  in  the  property.  Thus,  where  the 
assured  wrote  and  signed  an  assignment  upon  the  policy  to  A.,  and 
sent  it  to  the  insurers  to  obtain  their  consent  thereto,  which  they 
refused,  it  was  held  that  this  was  a  mere  attempt  to  assign,  but  not  an 
assignment  in  fact  that  would  defeat  a  recovery  upon  the  policy  by 
the  assured  himself.'  The  mere  possession  of  the  policy  by  a  third 
person  does  not  evidence  an  assignment.  There  must  be  an  assign- 
ment in  fact,  or  the  rights  of  the  assured  or  of  an  equitable  assignee 
are  not  affected  thereby." 

Assignment  as  collateral  secarity. 

Sec.  339.  A  mere  prohibition  against  an  assignment  of  a  policy,  does 
not  prevent  its  being  pledged  as  collateral  security  for  a  debt,''  but  if 
the  policy  prohibits  the  assignment,  transfer  or  pledging  of  a  policy, 
it  cannot  be  used  as  collateral  security ;  but  the  mere  fact  that  a  policy 
is  deposited  with  a  third  person  does  not  furnish  even  'prima  fads 
evidence  that  the  policy  was  pledged,  even  though  such  person  is  act- 
ing as  the  assignee  of  the  assured  under  a  general  assign  .  ent  for  the 
benefit  of  creditors,  which  includes  all  policies  of  insurance,  as  it  will 
be  presumed  that  the  assured  intended  only  to  pass  those  policies  that 
were  susceptible  of  being  passed  under  such  an  instrument.* 

Assignment,  what  is. 

Sec.  340.  After  loss,  no  particular  form  is  necessary  to  constitute  am 
assignment  of  the  assured's  interest,  either  in  whole  or  in  part.  Any 
writing  that  directs  the  payment  of  a  certain  sum  to  the  holder, 
operates  as  an  assignment  to  that  extent,  as  an  order  upon  the  insur- 
ers; and  if,  after  notice  thereof,  they  pay  the  whole  sum  to  the 
assured,  or  a  former  assignee  whose  claim  does  not  cover  the  whole 
sum,  a  recovery  may  be  had  against  the  insurer  for  the  sum  due  under 
the  order.'    And  the  words,  "  loss,  if  any,  payable  to  A.,"  operate  as 

^ Smith  V.  MorumutJi  Mut.  F.  Ins.  Co.,  50  Me.  96. 

'  Wood  V.  Phmnix,  etc.,  I-ns.  Co.,  22  La.  An.  617. 

»  The  People  v.  Beigler,  Hill  &  Den.  N.  Y.  133. 

*Lazarm  v.  Com.  Ins.  Co.,  5  Pick.  (Mass.)  76  ;  Edwards  v.  Martin,  L.  R.  1, 
Eq.  Cas.  121. 

''Ball  V.  Dorchester  Mut.  Ins.  Co.,  Ill  Mass.  53;  Norwood  v.  Ghierdon,  60  HI. 
253 ;  Chavme  v.  Baylis,  31  Beav.  351 ;  Jones  v.  Consolidated,  etc.,  Ass.  Co.,  26 
Beav.  256. 
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an  assignment  to  A.  of  the  whole  amount  secured  by  the  policy.' 
After  a  policy  has  been  assigned,  or  after  the  insurers  have  been 
directed  by  the  assured,  in  case  of  loss,  to  pay  to  a  certain  person  the 
amount  secured  by  the  policy,  or  a  part  thereof,  the  assured  cannot, 
if  the  assignment  was  upon  a  valid  consideration,  withdraw  the  same ; 
but  as  long  as  the  interest  of  the  assignee  remains,  the  insurer  is 
bound  to  account  to  him  under  the  assignment,  although  the  assured 
-subsequently  assigned  the  policy  to  another  person."  Thus,  in  the 
last  case  the  assured,  a  clerk,  robbed  his  employers  of  a  considerable 
^um  of  money,  and  was  prosecuted  and  convicted  by  them  of  the 
offense.  He  assigned  certain  fire  policies  to  them  as  security  for  the 
amount  stolen  by  him,  and  the  insurers  were  notified  of  the  assign- 
ment. Subsequently  he  executed  another  assignment  to  other  parties. 
In  proceedings  in  equity  to  settle  the  question  as  to  who  was  entitled 
to  the  proceeds  of  the  policies,  it  was  held  that  the  assignees,  under 
the  first  assignment,  were  equitably  entitled  thereto.' 

Merely  leaving  the  policy  in  the  custody  of  a  third  person  to  whom 
the  assured  is  indebted,  does  not  operate  as  an  assignment  to  him,  nor 
does  he  thereby  acquire   any  right  to  the   proceeds  of  the  policy.* 

Before  a  loss  under  a  policy  has  transpired,  the  giving  of  an  order 
upon  the  insurer  to  pay  the  loss,  if  any,  to  A.,  does  not  operate  as  an 
assignment  of  the  policy  within  the  meaning  of  a  prohibition  in  the 
policy.  The  title  to  the  policy  is  not  thereby  affected,  but  merely  the 
fund  that  may  become  due  thereunder." 

It  has  sometimes  been  stated  by  text  writers,  and  apparently  held 
by  the  courts,  that  a  general  assignment  of  all  his  property,  made  by 
i.he  assured  to  an  assignee  for  the  benefit  of  his  creditors,  operates  as 
■in  assignment  of  the  policies  covering  the  property  assigned.  But 
this  is  erroneous,  and  a  general  assignment  of  the  assured's  property, 
unless,  by  statute,  upon  making  such  assignment,  he  is  discharged 
from  his  debts  and  is  divested  of  all  his  title  in  the  property,  does  not 
affect  the  validity  of  the  policies  covering  the  property,  and  does  not, 
"ven  though  the  words,  and  "  all  policies  of  insurance,"  are  used  in  the 
issigwment,  pass  any  policies  except  such  as  are  susceptible  of  transfer.' 


'  National  Ins.  Co.  v.  Crane,  16  Md.  260. 
'  Chovme  v.  Baylig,  31  Beav.  351. 
'  See  Dickinson  v.  Phillips,  1  Barb.  (N.  Y.)  454. 
*  Hitchcock  V.  N.  W.  his.  Co.,  26  N.  Y.  68. 

(La'^'^ls^'  ^'^^'^  '^"*'  ^'^'  ^''"  ^^  ^®"  ^^'^''  ^^^^^"^  of  RUley,  11  Rob. 
'  Lazarus  \.  Com.  Iiis.  Co.,  5  Pick.  (Mass.)  76. 
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But  where  the  assignment,  by  virtue  of  any  statute,  passes  all  the 
title  of  the  assured  in  the  property  to  the  assignise,  and  no  interest 
remains  in  the  assured,  the  policies  thereon  are  invalidated  ;  not,  how- 
eter,  because  the  assignment  operates  as  an  assignment  of  the  policies,  hut 
because  the  assured  has  been  divested  of  all  interest  in  the  po-operty  insured. 

Assignment  invalidates,  although  property  still  remains  in  assured. 

Sec.  341.  The  fact  that  the  policy  is  assigned,  contrary  to  the  pro- 
visions of  the  policy,  invalidates  it,  exen  though  the  property  insured  is 
not  assigned.  The  insurers  are  not  bound  to  inquire  whether  the  title 
to  the  property  passes  with  the  assignment  of  the  policy.  It  is  enough 
that  the  assured  has  violated  the  conditions  of  the  policy,  whether  the 
assignee  had  any  interest  to  sustain  the  assignment  or  not.' 

Bights  of  assignee. 

Sec.  342.  By  an  assignment  of  the  policy,  with  the  consent  of  the 
insurer,  the  company  is  not  regarded  as  yielding  any  of  its  rights  as  to 
the  performance  by  the  assured,  of  all  the  conditions  of  the  policy,  and 
any  violation  by  the  assured  of  any  of  the  conditions  of  the  policy,  is  fatal  to 
a  recovery  by  the  assignee.^  The  same  defenses  may  be  made  in  an 
.  action  brought  by  an  assignee,  as  could  be  made  if  the  action  was 
brought  by  the  assignor.^ 

^Sinith  V.  Saratoga,  etc.,  Ins.  Co.,  1  Hill  (N.  Y.)  497. 

^Illinois  Mut.  Ins.  Co.  v.  Fix,  53  111.  151;  Birdseye  v.  City  F.  Ins.  Co.,  26 
Conn.  165  ;  Ea,^tman  v.  Carroll  Co.  Ins.  Co..  45  Me.  307  ;  Mellen  v.  Hamilton  Ins. 
Co.,  17  N.  Y.  609  ;  Gfrosvenor  v.  Atlantic  F.  Ins.  Co.,  id.  391 ;  Archer  v.  Merchants', 
etc.,  Ins.  Co.,  43  Mo.  434 ;  Bowditch  Ins.  Co.  v.  Win-ilow,  3  Gray  (Mass.)  415 ; 
Papke  V.  Resolwte  Ins.  Co.,  17  Wis.  378  ;  Loring  v,  Mantifactwers'  Itis.  Co.,  8  Gray 
(Mass.)  28;  Bergeson  v.  Builders'  Ins.  Co.,  38  Cal.  541;  Home  Mut.  Ins.  Co. -v. 
Hamlin,  60  111.  521 ;  State  Mut.  F.  Ins.  Co.  v.  Roberts,  31  Penn.  St.  438 ;  Merrill 
V.  Fanners',  etc.,  Ins.  Co.,  48  Me.  285  ;  Young  v.  Eagle  Ins.  Co.,  14  Gray  (Mass.) 
150. 

'Halev.  Mechanics',  etc.,  Itis.  Co.,  6  Gray  (Mass.)  169;  Archer  v.  Merchants', 
etc.,  Ins.  Co.,  43  Mo.  434;  Bergeson  v.  Builders'  Ins.  Co.,  38  Cal.  541 ;  Baltimore 
Ins.  Co.  V.  McFadden,  4  H.  &  J.  (Mii.)  31.  See  cases  cited  in  the  last  note.  In 
Illinois,  etc.,  Ins.  Co.,  v.  Fix,  53  111.  151  ;  5  Am.  Rep.  38,  it  was  held  that  the 
defendant  might  show  that  the  assured  set  the  building'  on  fire.  The  court, 
through  Laweencb,  J.,  saying,  after.a  careful  review  of  the  cases  :  "The  consent 
of  insuj-ance  companies  to  an  assignment  of  the  policy  by  a  mortgagor  to  a  mort- 
gagee, should  not  be  construed  as  imposing  upon  them,  as  a  consequence  of  such 
mere  naked  assent,  a  liability  which  they  never  would  intentionally  assume,  and 
against  which  they  take  all  possible  pains  to  guard  themselves,  and  must  guard 
themselves  in  order  to  preserve  their  solvency.  The  pi'inciple  contended  for  by 
counsel  for  appellee,  and  laid  down  in  the  earlier  New  York  cases  is,  that  no  act 
of  the  assignor  done  without  the  consent  of  the  assignee,  can  invalidate  the  policy, 
so  far  as  relates  to  the  assignee.  If  this  be  true  without  limitation,  then,  as  said 
by  the  New  York  court  of  appeals,  a  risk  taken  by  a  company  at  the  lowest  rates, 
because  in  the  least  hazardous  class,  might  be  changed,  by  the  mortgagor  remain- 
ing in  possession,  and  without  the  concurrence  of  the  mortgagee,  to  the  class  of 
extra-hazardous,  and  the  liability  of  the  company  would  remain  the  same.  A 
detached  dwelling-house  might  be  converted  into  a  powder  magazine,  or  to  some 
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A  contrary  doctrine  has  been  held  in  some  of  the  States,  but  it  is 
now  generally  repudiated.' 

other  use  which  would  prevent  any  sound  insurance  company  from  taking  the 
risk  on  any  terms,  and  still,  under  the  rule  claimed  by  appellee,  the  company 
would  remain  responsible.  The  moi-tg-agor  mig-ht  go  further,  and  not  only  convert 
his  buildings  to  extra-hazardous  uses,  but  absolutely  set  it  on  fire,  with  a  view 
of  defrauding  the  company,  as  the  appellants  offered  to  prove  was  done  in  the 
present  case. 

We  cannot  adopt  a  rule  which  would  lead  to  such  results.  In  analogy  to  the 
case  of  absolute  sales  by  the  assured,  we  should  be  much  inclined  to  hold  to  the 
rule  announced  in  1  Selden,  if  it  were  possible  to  separate  the  interest  of  nioi't- 
gagor  and  mortgagee.  But  it  is  not,  for  the  mortgagor  is  not  only  ii]tereste<l  in 
the  payment  of  the  mortgage,  but,  where  he  pays  the  premium,  the  fruits  of 
the  policy  absolutely  belong  to  him,  subject  to  the  lien  of  the  mortgagee.  Where 
there  is  an  absolute  sale,  there  is  no  difficulty  in  determining  the  measure  of  the 
assignee's  rights  and  the  company's  liabilities,  for  he  stands  in  the  position  of 
receiving  a  new  policy  as  ownei',  and  becomes  responsible  for  any  exti'a-hazard- 
ous  uses  to  which  the  building  may  be  applied,  a  responsibihty  he  cannot  evade 
on  the  ground  that  the  buiMing  is  not  under  his  control.  But  where  there  is  no 
sale,  but  the  policy  is  merely  assigned  as  security,  we  are  obliged  to  hokl.  either 
that  the  company  is  bound,  absolutely  to  the  assignee,  no  mattei'  how  far  the  con- 
ditions of  its  contract  may  have  been  violated,  which  would  be  a  very  unreasonable 
ruling,  or  that  there  is  such  identity  of  interest  in  regard  to  both  the  property 
and  the  policy,  that  thei'e  can  be  no  i-ecovery,  even  foi-  the  use  of  the  assignee, 
if  the  assignor  fails  to  comply  with  the  conditions. 

The  utmost  that  can  be  claimed  for  an  assignee  in  such  cases  is,  that  he  should 
stand  in  the  same  position  as  if  he  had  taken  out  a  new  and  independent  policy 
to  protect  his  own  intei'est  as  mortgagee.  But,  admitting  such  claim,  we  have  no 
rule  to  guide  us.  It  is  impossible  for  us  to  say  what  conditions  the  company 
would  deem  it  necessary  to  insert  in  such  a  policy  for  its  own  protection.  It  is  very 
certain  it  would  stipulate  that  the  hazard  to  the  building  should  not  be  increased, 
and  thus  would  compel  the  mortgagee  to  take  upon  himself  the  responsibihty 
of  the  mortgagor's  acts,  fi'om  which  he  could  not  escape  by  saying  that  his  rights 
should  not  be  prejudiced  by  the  acts  of  a  third  person.  It  would  necessai-ily 
result,  from  the  nature  of  the  interest  insured,  that  its  owner  might  be  damnified 
by  the  acts  of  the  mortgagor  in  possession,  although  beyond  his  control.  Whether 
a  company  would  also  stipulate,  in  such  a  policy,  that  neither  the  mortgagor  nor 
the  mortgagee  should  obtain  further  insnrance,  without  its  consent,  we  do  not 
know,  though  it  is  evident  such  a  stipulation  would  be  a  wise  precaution. 

The  history  of  the  IU>bert  case  in  9  Wend,  singularly  illustrates  the  injustice  of 
attempting  to  base  a,  judgment  against  an  insurance  company,  in  favor  of  the 
mortgagor,  upon  the  equities  of  his  assignee.  In  that  case  the  judgment  was 
rendered  in  favor  of  Robert,  the  mortgagor,  for  the  use  of  Bolton,  his  assignee, 
cm  the  ground  that,  though  Robert  had  violated  the  policy,  this  could  not  preju- 
dice Bolton.  After  the  rendition  of  the  judgment,  and  before  its  payment,  Robert 
paid  off  the  mortgage,  and  threatened  the  insurance  company  with  an  execution. 
The  company  moved  the  court  for  a  perpetual  stay,  which  was  gi-anted,  the  court 
holding,  consistently  with  its  former  ruling,  that  Robei-t  had  no  equitable  rights 
under  the  policy.  9  Wend.  404,  474.  From  this  order  an  appeal  was  taken  to 
the  court  for  the  correction  of  errors,  and  that  court  held,  as  the  original  decision 
was  unreversed,  it  was  conclusive  upon  the  rights  of  the  parties,  and  as  the  mort- 

'  Holding  that  an  assignment  operated  as  a  new  contract  with  the  assignee,  see 
Tillou  V.  Kingston,  etc.,  Ins.  Co.,  5  N.  Y.  405  ;  City  F.  Im.  Co.  v.  Mark,  4:1  111. 
382 ;  Charleston  Ins.  and  Tntst  Co.  v.  Nme,  2  McMull.  (S.  C  )  237  ■  Foster  v. 
Equitable,  etc.,  Itui.  Co.,  2  Gray  (Mass.)  216  ;  Pollard  v.  Somerset,  etc.,  In.i.  Co., 
J?  ,^;  '^\r  0^:''''''^l'"g'  tlie  New  York  case,  see  Grnsveruxr  v.  Atlantic  F.  Ins. 
Co.,  17  JVf.  Y.  d91 ;  the  Massachusetts  case,  Hale  v.  Mechanics'  Mut.  Ins.  Co.,  6 
Gray  (Mass.)  169.  In  Canada,  it  is  held  that  the  assignee  may  recover  notwith- 
standmg  the  laches  of  the  assured.  Burton  v.  Gore  Dint.  Ins.  Co  ,  12  Grant  Ch. 
158 ;  KreiAz  v.  Niagara,  etc.,  Ins.  Co.,  16  U.  C.  (C.  P.)  131 
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But,  where  the  premises  are  sold  and  the  policy  is  assigned,  with  the 
assent  of  the  insurer,  it  is  held  that  the  policy  becomes  a  contract  with 
the  assignee,  and  the  laches  of  the  assignor  do  not  affect  his  rights." 

Eqoitable  assignment. 

Sec.  343.  There  may  be  au  equitable  assignment  of  a  policy  that 
binds  the  insurers  to  pay  the  loss  to  the  assignee,  when  there  is  no 
valid,  legal  assignment,  and,  unless  specially  provided  against,  such 
an  assignment  does  not  operate  as  a  breach  of  the  prohibition  against 
assignment ;  but,  in  such  cases,  the  action  must  be  in  the  name  of  the 
assured,  and  is  subject  to  all  defenses,  as  though  no  other  person  was 
interested  in  the  fund  f  but,  in  case  of  an  equitable  assignment,  the 
insurer  is  bound  to  pay  the  judgment,  or  so  much  of  it  as  is  covered 
by  the  claim  of  the  assignee,  to  him,  and  if  the  amount  is  paid  to  the 
assured,  the  insurer  will  be  compelled  to  pay  it  again  to  the  equitable 
assignee.' 

Sale  of  property  does  not  operate  as  assignment  of  the  policy. 

Sec.  344.  The  fact  that  the  property  is  sold  by  the  assured,  as  has 
previously  been  shown,  does  not  confer  upon  the  vendee  the  benefits 
of  the  policy,  and  this  is  the  rule,  whether  the  property  is  sold  before'' 


gage  had  been  paid,  the  benefit  of  the  judgment  reverted  to  Robert,,  the  mort- 
gagor. He  thus  received  the  full  benetit  of  the  policy,  although  he  had  forfeited 
all  rights  under  it,  and  a  judgment  had  been  rendered  in  his  favor  only  in  conse- 
quence of  the  equities  of  his  assignee.     17  Wend.  631. 

It  is,  in  our  opinion,  vei'y  clear,  if  we  attempt  to  dispose  of  cases  of  this  char- 
acter on  the  theory  that  the  assignment  is  to  be  treated  as  a  new  policy,  issued 
directly  to  the  mortgagee,  for  his  exclusive  benefit,  and  to  adjust  the  rights  of 
these  parties  in  accoi-dance  with  what  we  may  suppose  such  a  policy  would  con- 
tain, we  shall  be  wandering  in  a  labyrinth  where  there  would  be  but  one  thing 
certain,  and  that  is,  that  great  injustice  would  be  done  these  companies.  We 
should  practically  be  enforcing  liabilities  against  them  which  they  never  intended 
to  incur,  and  giving  to  the  mortgagor  the  benefit  of  a  policy  in  which  he  has  for- 
feited all  his  i-ights. 

We  deem  it  safer  and  more  just  to  say  that,  where  a  policy  is  assigned  as  col- 
lateral to  a  mortgage,  though  with  the  consent  of  the  company,  the  assignee  takes 
it  subject  to  the  conditions  expressed  upon  tis  face,  or  necessaiily  inhering  in  it, 
and  that  no  recovery  can  be  had  merely  in  consequence  of  the  equities  of  the 
assignee,  if  the  assignor  has  lost  the  right  to  recover  by  violating  the  terms  of  the 
contract. 

The  evidence  offered  to  show  that  the  plaintiff  set  the  building  on  fire  should 
have  been  admitted,  and  the  instruction  asked  for  by  defendants,  in  regard  to  the 
effect  of  a  second  insurance,  should  have  been  given." 

W.  :E.  Ins.  Co.  V.  Wetmore,  32  111.  221 ;  Foster  v.  Eq.  Mut.  Ins.  Co.,  2  Gray 
(Mass.)  216  ;  Shaw,  C.J.,  in  Fogg  v.  Middlesex,  etc.,  Ins.  Co..  ante. 

'Eousset  V.  Ijm.  Co.  of  N.  America,  1  Binn.  (Penn.)  429  ;  Gourdon  v.  Same,  3 
Yeates  (Penn.)  327 ;  Baltimore  Ins.  Co.  v.  MePadden,  4  H.  &  J.  (Md.)  31. 

'Cromwell  v.  Brooklyn  F.  Ins.  Co.,  44  N.  Y.  42. 

*Stowt  V.  City  F.  Ins.  Co.,  12  Iowa,  371. 
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or  after  the  loss,"  or  mortgaged,"  or  leased,  or  otherwise  conveyed  or 
transferred.  The  policy  is  personal,  and  not  an  incident  of  the  prop- 
erty insured,  and  the  transfer  of  the  property  does  not  necessarily  defeat 
the  claim  of  the  assured  under  a  policy,  unless  so  specially  provided, 
and,  in  the  absence  of  such  a  condition,  so  long  as  he  retains  any 
interest  therein  that  is  insurable,  the  policy  is  operative  to  protect  it.' 

Pledging  of  policy  avoids  it,  -when. 

Sec.  345.  "When  it  is  provided  that  the  assignment  of  a  policy 
or  any  interest  therein  shall  invalidate  it,  it  is  invalidated  by  any  trans- 
fer, of  any  interest  therein,  legal  or  equitable,  and  cannot  be  pledged 
as  collateral  security  for  a  debt,  or  for  any  purpose  ;'  but,  as  has  pre- 
viously been  stated,  the  mere  fact  that  the  policy  is  in  the  custody  ol 
a  third  person,  does  not,  even  prima  fade,  establish  a  pledge  or  trans- 
fer of  the  policy.  The  insurers,  if  they  rely  upon  such  a  defense, 
must  show  that  the  policy  was  in  fact  pledged.' 

Assignment  to  mortgagee. 

Sec.  346.  When  a  policy  is  assigned  to  a  mortgagee,  or  when  it  is 
upon  its  face  made  payable  to  him  in  case  of  loss,  the  policy  does  not 
stand  as  a  contract  made  with  the  mortgagee,  and  the  mortgagee's 
right,  of  recovery,  may  be  defeated  by  any  breach  of  the  conditions 
of  the  policy  by  the  assured,  whether  such  conditions  are  precedent 
or  subsequent ; "  but,  if  there  have  been  no  breaches  of  conditions  on 
the  part  of  the  assured,  after  a  loss,  the  assured  cannot  defeat  the  rights 
of  the  mortgagee  by  a  release  of  the  claim  against  the  insurers,  nor 
by  an  assignment  of  it  to  another.'  Nor  can  he  defeat  the  claim  or 
any  part  thereof  by  agreeing  upon  a  sum  as  due  under  the  policy,  less 
than  that  which  the  insurers  are  legally  liable  to  pay,  unless  the  sum 
so  agreed  upon  is  suiiicient  to  meet  the  claim  of  the  mortgagee,  nor 
can  he  defeat  the  mortgagee's  claim,  or  lessen  it,  by  a  submission  of  the 
claim  for  loss  to  arbitration.     In  order  to  give  validity  to  a  settlement 


'Pierce  v.  Nashua  Ins.  Co.,  50  N.  H.  297;  Wheeling  /ms.  Co.  v.  Morrison,  1 
Leigh.  (Va.)  354. 

'Prows  V.  Ohio  Valley  Ins.  Co.,  2  Cin.  S.  C.  (Ohio)  14. 

'Sherman  v.  Niagara  F.  Ins.  Co.,  46  N.  Y.  526 ;  Lazarus  v.  Com.  Ins.  Co.,  5 
Pick.  (Mass.) ;  see  chap.  8  on  Insurable  Interest  and  chap.  7  on  Alienation. 

*Ferreev.  Oxford  F.  Ins.  Co.,  67  Penn.  St.  373 ;  Lazarus  v.  Coin.  Ins.  Co.,  5 
Pick.  (Mass.)  76. 

'Lazarus  v.  Com.  Ins.  Co.,  ante;  Ellis  \.  Krentinqer,  27  Mo.  211;  People -v. 
Bigler,  Hill  &  D.  (N.  Y.)  133. 

'111.  Mut.  F.  In^.  Co.  v.  Fix,  53  111.  151. 

'  Chowne  v.  Baylis,  31  Beav.  351. 
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or  arbitration,  the  consent  of  the  mortgagee  must  be  obtained.'  The 
reason  is  evident.  After<t  loss,  the  right  of  the  mortgagee  to  have  the 
amount  secured  by  the  policy,  to  the  extent  of  his  claim,  and  to  the 
extent  of  the  loss,  becomes  absolute,  mid  it  is  a  claim  against  the  insurei-s 
■which  they  have  agreed  to,  and  upon  the  happening  of  the  loss  ham 
become  absolutely  liable  to  pay  to  him,  and  they  are  thereby  estopped 
from  doing  anything  with  the  assured,  that  will  destroy  or  impair  the 
claim.  Of  course,  if  the  policy  provides  that  the  insurers  may,  if  they 
elect  to  do  so,  rebuild  the  buildings  destroyed,  they  may  do  so,  because 
this  is  a  reservation  in  the  contract  itself,  but  in  the  absence  of  such  a 
provision  in  the  policy,  they  would  not  have  that  right,  even  with  the 
assent  of  the  assured,  as  against  the  mortgagee  or  assignee  of  the 
policy,  because  their  liability  to  him  was  to  pay  in  money,  which  neither 
the  assured  or  the  insurer,  or  both,  can  defeat.  But,  in  the  case  of  a 
mortgagee,  where  the  debt  secured  by  the  mortgage  is  not  due,  it  would 
seem  that  the  mortgagor  may  compel  the  expenditure  of  the  proceeds 
of  the  policy  to  the  re-instatement  of  the  property  destroyed." 

Assent  to  assignment.    Waiver  of  breach. 

Sec.  347.  Although  the  policy  provides  that  it  shall  be  void  unless 
assent  to  an  assignment  be  expressed  in  writing  upon  the  policy, 
yet  it  is  well  settled  that  a  parol  assent,  or  any  act  of  the 
assured,  or  its  duly  authorized  agent,  that  amounts  to  an  assent  or  a 
waiver  of  the  condition,  will  estop  the  insurer  from  setting  up  a  breach  of 
the  condition  in  defense  to  an  action  upon  the  policy.  As  where  an  agent 
upon  being  informed  of  the  assignment,  assures  the  assured  that  it  is 
all  right,"  or  when  a  policy  is  renewed,  the  agent  knowing  that  an 
assignment  had  been  made,'  or  a  consent  written  on  a  separate  piece  of 
paper  and  attached  to  the  policy  by  a  wafer.*  So,  where  a  policy 
upon  its  face  is  made  payable  to  a  person  other  than  the  assured,  this 
is  an  assent  to  the  assignment  before  the  insurance  is  made  and  rati- 
fied by  the  insertion  of  the  same  in  the  contract  itself.'  So  an  assent 
given  after  a  partial  loss,  as  to  that  portion  not  covered  by  the  loss,  is 

'Brown  v.  Hartford  F.  Ins.  Co.,  5  R.  I.  394 ;  see  mem.  of  case,  4  Ben.  F.  I.  C. 
309  ;  also  Brown  v.  Roger  Williams  Ins.  Co:,  7  id.  301  ;  mem.  4  Ben.  F.  I.  C.  299. 

'  QnrdUm  v.  Ware  Savings  Bank,  115  Mass.  588. 
'Illinois  Mut.  Ins.  Co.  v.  Stanton,  2  Ins.  L.  J.  29  (HI.). 
*Bilsonv.  Manufacturers'  Ins.  Co.,  7  Am.  Law.  Reg.  661. 
'  Penn.  Ins.  Co.  v.  Bowman,  44  Penn.  St.  89. 

'  Aldneh  v.  Eguitahle  Safety  Ins.  Co. ,  1 W.  &  M.  (U.  S. )  272  ;  Mershon  v.  National 
Ins.  Co.,  34  Iowa,  87 ;  Keeler  v.  Niagara  F.  Ins.  Co.,  16  Wis.  523. 
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treated  as  a  fall  assent  that  will  uphold  an  action.'  But  unless  there 
is  a  waiver,  the  mode  prescribed  by  the  policy  must  be  strictly  fol- 
lowed." 

When  a  mortgagee  procures  insurance  upon  his  mortgage  interest, 
and  subsequently  becomes  the  purchaser  of  the  premises  at  foreclosure 
sale,  his  policy  is  thereby  avoided  ly  reason  of  the  change  of  interest, 
but  if,  after  the  change  of  interest,  the  insurer,  by  parol,  either  by  him- 
self or  hy  his  agent,  consents  that  the  policy  shall  stand  as  a  valid  obligor 
tion,  the  breach  is  waived,  and  the  policy  remains  operative.*  Thus,  in 
the  case  last  referred  to,  the  plaintiff  having  a  mortgage  upon  certain 
premises,  applied  to  the  defendant's  agent  for  insurance  thereon,  dis- 
closing the  nature  of  his  interest  in  the  property.  The  policy  was 
issued  in  form  to  the  mortgagor,  "  loss,  if  any,  payable  to  E.  B.  Pratt 
(plaintiff),  as  his  interest  may  appear."  The  policy  contained  a  con- 
dition against  an  assignment  of  the  policy,  and  providing  that  it 
should  be  void  in  case  of  any  change  of  title,  or  of  any  change  of  interest, 
or  by  the  foreclosure  of  a  mortgage,  levy  of  execution,  etc.  Some 
time  after  the  policy  was  issued,  and  while  it  was  still  in  force,  the 
plaintiff  foreclosed  his  mortgage,  and  purchased  the  premises  at  their 
sale  under  such  foreclosure  proceedings.  After  obtaining  his  deed  he 
gave  notice  to  the  defendant's  agent,  of  the  change  of  title  and  inter- 
est. The  agent  consented  that  the  policy  should  stand  as  security,  and 
stated  that  "  the  proper  entries  would  be  made  in  the  books."  No 
indorsement  was  made  upon  the  policy,  and  the  next  night  the  prem- 
ises were  burned.  The  court  held  that  the  insurers  were  liable  for  the 
loss.* 

'  Manley  v.  Ins.  Co.  of  N.  America,  1  Lans.  (N.  Y.)  20. 

^ Smith  V.  Saratoga,  etc.,  Ins.  Co.,  3  Hill  (N.  Y.)  508. 

'Pratt  V.  N.  Y.  Central  Ins.  Co.,  55  N.  Y.  505. 

•Andrews,  J.,  in  delivering  the  opinion  of  the  court,  said:  "The  question 
arises  whether  the  parol  consent  of  the  company,  after  the  title  to  the  insured 
property  vested  in  the  plaintiif  by  the  foreclosure,  that  the  policy  should  continue 
in  force  for  his  benefit,  confirmed  it  as  a  valid  subsisting  contract,  notwithstand- 
ing- the  provision  in  the  policy  that  upon  a  change  of  title  to  the  property,  by 
foreclosure  or  otherwise,  the  insurance  should  'immediately  cease.'  I  think 
that  it  cannot  be  held  that  the  retention  of  the  premium,  paid  on  effecting  the 
insurance,  furnished  a  consideration  for  renewing  and  continuing  the  contract  of 
insurance  after  it  had  been  avoided  by  the  act  of  the  insured.  The  policy  had 
attached,  and  the  risk  had  been  assumed  by  the  defendant,  liable  to  be  termi- 
nated by  the  occurrence  of  certain  events  specified  in  the  policy.  If  it  was  ter- 
mmated  pursuant  to  any  condition  in  the  policy,  and  without  fault  of  the  defend- 
ant, the  whole  premium  was  earned,  and  the  insurer  had  a  legal  right  to  retain 
it,  although  the  whole  term  fixed  for  the  running  of  the  policy  had  not  elapsed. 
Shaw,  Ch.J.,  Felton  v.  Brooks,  4  Cush.  207.  It  is  not  like  the  cases  cited  where 
the  policy  was  void  in  its  inception,  and  no  risk  had  been  incurred  by  the  under- 
writer ;  nor  is  it  the  case  of  the  modification  of  a  contract,  which  at  the  time  was 
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In  the  case  of  a  mutual  company  where  the  charter  provides  the 
mode  in  which  assent  shall  be  given,  assent  mast  be  procured  in  the 
mode  provided,  but  if  it  is  procured  in  any  other  mode,  that  is,  if  it 
is  given  by  any  other  officer  than  the  one  designated,  if  it  is  entered 
in  the  company's  books,  or  otherwise  brought  to  the  attention  of  the 
officer  or  officers  authorized  to  assent  to  the  transfer,  it  will  be  their 
duty  to  notify  the  assured  of  their  dissent,  or  their  silence  will  be 
taken  as  a  ratification  of  the  assent,'  and  it  seems  that,  if  the  direct- 
ors, or  other  officer  empowered  to  give  assent  in  such  cases,  has  permit- 
ted another  officer  to  act  for  him  in  this  respect,  the  act  of  such  per- 
son will  be  treated  as  the  act  of  the  proper  officer.'' 


mutually  obligatory.  Fish  v.  Cottenet,  44  N.  Y.  538  ;  Shearman  v.  T?ie  Niagara 
F.  Ins.  Co.,  46  id.  526 ;  2  Phil,  on  Insurance,  §  1819.  But  clauses  of  forfeiture 
and  avoidance  are  for  the  benefit  of  the  party  in  whose  favor  they  are  made,  and 
he  may  assist  upon  them  or  not,  at  his  election.  2  Am.  Leadg.  Cases,  306,  and 
cases  cited ;  Clark  v.  Jones,  1  Denio,  516.  In  many  cases  the  party  who  could 
insist  upon  the  forfeitm-e  of  a  contract,  and  who  could  elect  to  abandon  it,  has  an 
interest  to  waive  the  forfeiture,  and  treat  the  contract  as  subsisting-,  notwith- 
standing the  failure  of  the  other  party.  In  this  case,  the  defendant  elected  to 
continue  the  insurance  in  force  for  the  benefit  of  the  plaintiff,  who  had  paid  the 
premium,  and  for  whose  inmiediate  benefit  the  policy  was  issued,  and  who  was 
entitled  to  the  insurance  money  in  case  of  loss,  and  the  company  could  not  after- 
ward, and  after  a  loss  had  occurred,  abandon  its  election,  to  the  prejudice  of  the 
plaintiff.  The  plaintiff  may  have  been,  and  upon  the  evidence  it  is  probable 
that  he  was  prevented  from  procuring-  other  insurance,  relying  upon  the  assur- 
ance of  the  defendant  that  the  policy  should  remain  in  force.  It  was  the  natural 
result  of  the  defendant's  act,  and  I  am  of  opinion  that  the  case  is  within  the 
reason  upon  which  the  doctrine  of  equitable  estoppel  is  founded,  and  that  the 
defendant  is  precluded  fi-om  averring  the  want  of  consideration  for  the  agree- 
ment to  continue  the  policy,  or  from  insisting  upon  the  previous  forfeiture.  Frost 
v.  Saratoga  Mut.  Im.  Co.,  5  Den.  154,  and  cases  cited ;  Wolfe  v.  Security  F.  Ins. 
Co.,  39  N.  Y.  52  ;  Atlantic  Ins.  Co.  v.  Gfondall,  35  N.  H.  328." 

'iV^.  F.  Ins.  Co.  V.  De  Wolfe,  8  Pick.  (Mass.)  56 ;  Durar  v.  Hudson,  etc.,  Ins. 
Co.,  24  ISr.  J.  171. 

'Phillips  V.  I-ns.  Co.,  10  Cush.  (Mass.)  350;  Tapping  v.  Biekford,  4  Allen 
(Mass.)  120. 
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CHAPTER    XI. 

OTHER  INSURANCE — DOUPLE  INSURANCE. 

Sec.  348.  Other  void  insurance. 

Sec.  349.  Voidable  policies. 

Sec.  350.  Policy  void  unless  notice  or  assent  is  shown. 

Sec.  351.  Policies  must  cover  same  property. 

Sec.  352.  Must  be  other  insurance  by  the  assured,  or  for  his  benefit,  with  hia 

assent. 

Sec.  353.  Identity  of  interest  the  test. 

Sec.  354.  Parol  contracts — interim  receipts. 

Sec.  355.  Renewal  avoids  policy,  when. 

Sec.  356.  Other  insurance  without  notice  until  required. 

Sec.  357.  Permission  indorsed  on  policy. 

Sec.  358.  Notice  may  be  given  to  agent. 

Sec.  359.  Knowledge  of  agent  estops  company,  when. 

Sec.  360.  Substantial  compliance. 

Sec.  861.  Effect  of  charter  provisions. 

Sec.  362.  Erroneous  statement  of  prior  insurance. 

Sec.  363.  Verbal  notice  to  agent  sufficient. 

Sec.  364.  Notice  to  agent  whose  power  has  been  revoked. 

Sec.  365.  "When  change  in  distribution  of  risk  avoids. 

Sec.  366.  Simultaneous  policies. 

Sec.  367.  Renewal  of  former  policies. 

Sec.  368.  Assent  without  indorsement. 

Sec.  369.  Effect  of  knowledge  of  other  insurance  after  policy  is  made. 

'  Sec.  370.  Waiver  of  breach  may  be  inferred. 

Sec.  371.  Insurer  having  notice  must  cancel  or  indorse  assent. 

Sec.  372.  Parol  contracts. 

Sec.  373.  Breach  of  condition  suspends  policy. 

Sec.  374.  Insolvency  of  other  insurers  does  not  prevent  forfeiture. 

Sec.  375.  Confusion  of  goods. 

Sec.  376.  Evidence  may  be  given  to  show  policies  do  not  cover  the  same  risk. 

Sec.  377.  Notice  must  be  given  as  prescribed. 

Sec.  378.  May  show  policy  in  part  covers  other  property. 

Sec.  379.  Special  conditions. 

Sec.  380.     May  be  partial  breach. 

Sec.  381.  Double  insurance. 

Sec.  382.  Re-insurance. 

Other  void  insurance. 

Sec.  348.   A  condition  that,  if  other  insurance  shall  be  obtained 
without  the  consent  of  the  company,  the  policy  shall  be  void,  only 
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relates  to  other  valid  insurance,  and  the  policy  is  not  avoided  by  the 
procurement  of  other  policies  that,  for  any  cause,  are  invalid.'  But 
the  entire  invalidity  of  such  other  insurance  must  be  established. 
The  other  policy  or  policies  must,  at  the  time  of  the  loss,  have  been  inoper- 
atite,  so  that  no  action  could  be  maintained  to  enforce  them.''  It  is  not 
necessary  that  they  should  have  been  absolutely  void ;  it  is  sufficient 
if  they  were  voidable.     "  There  is  an  intrinsic  absurdity,"  says  Bell, 


■  Thmnas  v.  Builders'  Itut.  Co.,  119  Mass.  121 ;  JacJcson  v.  Mass.  Mut.  F.  Ins.  Co  , 
28  Pick.  (Mass.)  41S ;  Hardy  v.  Union  Ins.  Co.,  4  Allen  (Mass.)  217;  Clark  v  xT 
£:.  Mut.  F.  Ins.  Co.,  6  Gush.  (Mass.)  342 ;  Kimball  v.  Howard  Im.  Co.,  8  Gray 
(Mass.)  33 ;  Stacey  v.  Franklin.  F.  Ins.  Co.,  2  W.  &  S.  (Penn.)  506 ;  Gee  v.  Cheshire 
Co.  Mut.  Ins.  Co.,  55  N.  H.  265 ;  20  Am.  Rep.  170 ;  Obermeyer  v.  Glohe  Mut. 
Ins.  Co.,  43  Mo.  573  ;  Hubbard  v.  Hartford  F.  Ins.  Co.,  S3  Iowa,  325  ;  11  Am. 
Rep.  125;  Fo>-bes  v.  Agawam  Ins.  Co.,  9  Gush.  (Mass.)  470;  Philbrook  v.  N.  E. 
Mut.  F.  Ins.  Co.,  37  Me.  187 ;  Gale  v.  Belknap,  41  N.  H.  170 ;  iV.  Y.  Central  Ins. 
Co.  V.  Watson,  23  Mich.  486;  Lindley  v.  Union  Im.  Co.,  65  Me.  368;  20  Am. 
Rep.  701 ;  Knight  v.  Eureka  Ins.  Co.,  26  Ohio  St.  664.  A  policy  conditioned  to  be 
void,  '•  if  any  prior  or  subsequent  insurance  is  made  without  the  consent  of  the 
company  indoi-sed  thereon."  is  not  defeated  by  the  taking  of  a  foreign  policy, 
void  for  want  of  compliance  with  statutory  regulations.  Hmng,  etc.,  Ins. 
Co.  V.  Slaughter,  20  Ind.  520;  Philbrook  v.  N.  E.  Mut.  F.  Ins.  Co.,  37  Me.  137  ; 
Loehlan  v.  .^tna  Ins.  Co.,  4  Allen  (N.  B.)  173  ;  Allison  v.  Phtenix  Ins.  Co.,  3  Dill 
(U.  S.  C.  C.)  480.  See  contra.  Lackey  v.  Georgia,  etc.,  Ins.  Co.,  42  Ga.  456 ; 
Biglerv.  N.  T.  Central  Ins.  Co.,  22  N.  Y.  402;  David  v.  Hartford  Ins.  Co.,  13 
Iowa,  69;  Carpenter  v.  Providence  Ins.  Co.,  4  How.  (U.  S.)  185;  Ramsay  Woolen 
Cloth  Co.  v.  Mut.  Ins.  Co.,  11  Upper  Canada  (Q.  B.)  516.  An  intei-im  receipt  for 
insurance  is  other  insui-ance.  Hutton  v.  Beacon  Ins.  Co.,  16  U.  G.  (Q.  B.)  316. 
So  the  renewal  of  prior  insurance,  when  the  assured,  at  the  time  of  obtaining 
additional  insurance,  infoi-med  the  agent  it  would  not  be  renewed.  Beitz  v. 
Mound  City  Ins.  Co.,  38  Mo.  85.  But  the  renewal  of  a  prior  outstanding  policy 
is  not.  Pitney  v.  Glens  Falls  Ins.  Co.,  65  N.  Y.  1.  But  the  procurement  of  new 
insurance  to  the  same  amount  in  other  companies,  in  place  of  previous  policies,  is 
other  insurance.  Conway  Tool  Co.  v.  Hud.  R.  Ins.  Co.,  12  Gush.  (Mass.)  144. 
So  other  insurance,  obtained  without  the  knowledge  or  consent  of  the  assured, 
invalidates  a  prior  policy  if  the  assured  subsequently  adopts  the  insurance,  and 
this  may  be  done  by  accepting  the  payment  of  a  loss  under  it.  Dafoe  v.  Johns- 
town,, etc.,  Ins.  Co.,  7  U.  C.  (C.  P.)  55.  But  that  cannot  be  regarded  as  other 
insurance  that  is  procured  by  a  third  person,  and  to  which  the  assured  ftos  never 
assented.  Burton  v.  Gore  IHst.,  etc.,  Ins.  Co.,  14  U.  G.  (Q.  B.)  342.  Mere  notice 
to  the  insurer,  or  his  agent,  of  an  intention  to  procure  other  insurance,  is  not 
enough  to  cause  a  breach  of  the  condition.  To  have  that  effect,  it  must  be  notice 
of  insurance  already  obtained.  Healey  v.  Imperial  Ins.  Co.,  5  Nev.  268, 
Although,  if  the  insurer,  upon  such  notice  being  given,  assents  to  the  procurement 
of  other  insurance,  it  is  a  waiver  of  notice,  although  a  contrary  rule  prevails  in 
Massachusetts.  Barrett  v.  Un.  Mut.  F.  Ins.  Co.,  7  Gush.  (Mass.)  175 ;  Fox  v. 
Phcenix  Ins.  Co.,  52  Me.  333;  Mitchell  v.  Lycoming  Ins.  Co.,  51  Penn.  St.  402; 
Allison  V.  Phoenix  Ins.  Co.,  Dil.  (U.  S.  G.  C.)  480.  When  a  prior  policy  exists 
upon  the  property  containing  a,  condition  against  other  insurance,  and  a  subse- 
quent policy  is  procured  without  noticft,  the  first  policy  is  thereby  invalidated, 
and  the  second  stands.     Buclos  v.  Citizens',  etc.,  Ins.  Co.,  23  La.  An.  332. 

^Mitchell  V.  Lycoming  Mut.  Ins.  Co.,  51  Penn.  St.  402;  Jackson  v.  Mass.  F. 
Ins.  Co.,  23  Pick.  (Mass.)  418;  Clark  v.  JN'.  E.  Mut.  F.  Ins.  Co.,  6  Gush.  (Ma.ss.) 
542 ;  Ha/rdy  v.  Union  Ins.  Co.,  4  Allen  (Mass.)  217.  If  the  policy  is  prima  facie 
valid,  the  assured  must  show  its  invalidity.  Schenckv.  Mercer  Co.  Ins.  Co.,  24 
N.  J.  L.  447 ;  Bigler  v.  N.  T.  Cent.  Ins.  Co.,  20  Barb.  (N.  Y.)  635.  But  if  invalid 
on  its  face,  it  does  not  avoid  the  other  policies.  Schenck  v.  Mercer  Co.  Ins.  Co., 
ante. 
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J.,'  "in  holding  that  to  be  an  insurance  by  which  another  is  bound  to 
make  good  another's  loss,  only  in  case  he  pleases  to  do  it."  Therefore, 
if  the  policies  at  the  time  of  the  loss  were  only  voidable  by  reason  of 
the  breach  of  some  condition,  and  the  insurer  had  waited  the  breach, 
either  expressly  or  impliedly,  before  the  loss,  the  policies  are  operative, 
and  constitute  "  other  insurance  "  within  the  meaning  of  the  terms." 

In  an  Iowa  case,'  the  plaintitt'  applied  to  defendant's  agent  for  insur- 
ance on  his  property,  on  the  18th  of  the  month,  and  it  was  agreed  that 
the  agent  should  issue  and  send  to  A.  the  policy  on  that  day.  The 
policy  was,  in  fact,  issued  on  and  bore  the  date  of  that  day,  but  was 
not  delivered  to  A.  nor  the  premium  paid  until  the  22d  of  the  month. 
The  policy  contained  a  condition  that  it  should  be  void  in  case  of  prior 
or  subsequent  insurance.  On  the  21st  of  the  same  month  A.  applied 
to  the  agent  of  the  P.  company  for  insurance  on  the  same  property, 
and  the  terms  were  agreed  on  and  the  premium  paid.  The  agent  of 
the  P.  company,  having  no  blanks  for  policies,  agreed  to  send  a  policy 
to  A.,  and  gave  him  a  receipt,  specifying  the  property  to  be  insured. 
The  usual  policies  of  the  P.  company  contained  a  condition  of  avoid- 
ance in  case  of  other  insurance.  Neither  company  was  informed  of 
the  transaction  with  the  other.  On  the  26th  of  the  month  the  insured 
property  was  burned.  As  soon  as  the  P.  company  was  informed  of 
the  policy  issued  by  defendant,  it  treated  its  contract  with  A.  as  void. 
In  an  action  on  the  policy  issued  by  defendant,  it  was  held  that  the 
policy  became  operative  and  binding  from  the  day  it  was  issued, 
though  not  delivered,  and  was,  therefore,  prior  to  the  P.  company's 
contract;  that  the  effect  of  the  receipt  given  by  the  agent  of  the  P. 
company  was  to  bind  the  company  the  same  as  if  a  policy,  with  the 
ordinary  conditions,  had  been  issued;  that  the  contract  with  the  P. 
company  being  void  by  reason  of  the  prior  insurance,  and  being  so 
treated  by  the  company,  did  not  amount  to  a  breach  of  the  condition 
in  defendant's  policy  against  subsequent  insurance.* 


'  Gfdle  v.  BeJknwp  Co.  Ins.  Co.,  41  N.  H.  170 ;  LivMey  v.  Union  Ins.  Co.,  65  Me. 
368 ;  Lovett  v.  United  /States,  9  Ct.  of  Claims  (U.  S.)  147. 

" Mitchell  V.  Lycoming  Ins.  Co.,  51  Penn;  St.  402. 

^Hubbard  v.  Hartford  F.  Ins.  Co.,  33  Iowa,  325  ;  11  Am.  Rep.  125. 

*  Beck,  J.,  in  passing-  upon  the  question,  said :  "  We  have  the  case  of  two  poli- 
cies given  at  different  dates  covering  the  same  property,  each  having-  a  condition 
agrainst  other  insurance,  both  prior  and  subsequent,  and  providing  that  a  breach 
thereof  shall  avoid  the  respective  instruments.  The  question  for  us  to  determine 
is  which,  if  either,  of  these  instrumenjs  is  valid,  and  which  is  avoided  by  the 
operation  of  a  breach  of  the  condition.  It  will  be  remembered  that  a  breach  of 
the  condition  does  not  absolutely  render  void  and  of  no  effect  the  policy  ;  it  simply 
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Voidable  policy. 

Sec.  349.  It  is  held  that  the  fact  that  the  policy  is  invalid  of  itself,  pre- 
vents the  forfeiture,  and  that  the  fact  that  the  insurer  under  such  invalid 


rendei'S  it  voidable— its  binUing  force  and  effect  being  subject  to  be  defeated  at 
the  option  of  the  company  issuing-  the  instruments.  If  no  objection  be  made  by 
the  company  on  accoimt  of  the  breach  of  the  condition,  the  policy  may  be  enforced 
as  though  no  forfeiture  had  evei-  happened.  The  act  of  the  company,  whereby 
it  is  shown  tha,t  the  instrument  is  treated  as  avoided,  must  be  shown  in  order  to 
defeat  i^ecovery  thereon.  If  no  such  act  or  objection  on  the  part  of  the  company 
be  shown,  the  contract  will  be  considered  binding.  It  is  not  necessary  here  to 
state  what  will  amount  to  an  act  avoiding  the  contract,  or  when  it  must  be  done, 
further  than  to  observe  that  it  must  appear  that  the  un(ierwriter  relied  upon  the 
breach  of  the  condition  to  defeat  the  contract.  Of  coui'se,  the  company  i.<!suing 
the  subsequent  policy  could  not  rely  upon  the  breach  of  the  condition,  in  order 
to  avoid  the  instrument,  until  knowledge  thei'eof  was  acqui]-ed,  and  its  acts  ti-eat- 
ing  the  policy  as  avoided  would  be  sufficient,  if  shown  to  have  been  done  after 
such  knowledge.  The  same  pi-inciples  will  apply  to  the  ju'ior  policy.  It  was 
not  absolutely  void,  on  account  of  the  subsequent  insurance,  but  was  voidable 
only.  It  was  a  binding  instrument  when  executed,  and  would  so  continue  until 
some  act  done  by  defendant  intended  to  avoid  it,  on  account  of  the  breach  of  the 
condition  against  the  subsequent  insurance.  But  it  could  not  be  avoided  on 
account  of  the  Phoenix  policy,  unless  that  insti'ument  itself  was  valid.  If  it  so 
happened  that,  when  the  action  was  brought  on  defendant's  policy,  or  even  at 
the  ti'ial,  it  was  made  to  appear  that  the  Phoenix  policy  could  not  be  enforced, 
was  avoided  on  account  of  the  breach  of  a  condition  therein,  it  is  obvious  that  the 
existence  of  that  instrument  shown  to  be  inopei'ative  would  not  constitute  a  breach 
of  the  condition  in  defendant's  policy  against  subsequent  insurance.  That  condi- 
tion is  against  actual  insurance  to  be  subsequently  made.  The  Phoenix  policy 
created  no  insurance ;  it  was  avoided  by  the  act  of  the  company,  and  thei'efore 
did  not  constitute  a  breach  of  defendant's  policy.  The  general  pi-inciple  of  law 
upon  this  point  may  be  stated  as  follows :  In  oi'der  to  avoid  a  policy  on  account 
of  a  subsequent  insui'ance  against  an  expi'ess  condition  therein,  it  must  appear 
that  such  subsequent  iiMurance  is  valid,  and  that  the  policy  upon  which  it  is 
made  is  capable  of  being  enforced.  If  it  cannot  be  enforced,  it  is  no  bi'each  of 
the  piior  policy.  This  principle  is  substantially  embodied  in  the  fourteenth 
instruction  given  by  the  court  to  the  jury.  The  instruction  could  have  been  more 
properly  worded,  but  its  import  is  quite  cleai-,  and  to  the  effect  that,  if  the  Phoe- 
nix company  treated  its  policy  as  avoided,  after  notice  of  the  existence  of  defend- 
ant's policy,  it  constituted  no  such  subsequent  insurance  as  would  invalidate  the 
policy  in  suit.  Our  conclusion  upon  this  branch  of  the  case  is  not  without  sup- 
port of  the  authorities.  The  following  cases  may  be  cited  as  sustaining  the  prin- 
ciples above  stated  :  Jackson  v.  JUass.  Mut.  Ins.  Co.,  23  Pick.  (Mass.)  418;  Clark 
V.  New  England  Ins.  Co.,  6  Cush.  (Mass.)  343;  Qale^.  Belknap  Ins.  Co.,  41  N. 
H.  170;  8tacy  v.  Fiunklin  Ins.  Co.,  2  W.  &  S.  (Penn.)  50t)  ;  PUlh-ook  v.  New 
England  Mut.  Ins.  Co.,  37  Me.  137  ;  Schenck  v.  Mercer  Co.  Mut.  Ins  Co.,  4  Zabr. 
(N.  J.)  447  ;  Jackson  v.  Farmers'   Ins.  Co.,  5  Gi'ay  (Mass.)  52. 

The  doctrine  which  we  have  above  announced  does  not  go  to  the  full  extent  of 
some  of  the  cases  just  cited.  It  is  held  in  Philbrook  v.  The  New  England,  Mut. 
Ins.  Co.,  supra,  that  the  prior  policy  is  valid,  even  though  the  subsequent  policy 
is  not  avoided  by  the  underwriter  issuing  it,  but  the  loss  thereon  is  paid  ;  and, 
in  others  of  these  cases,  the  rule  is  not  expressly  based  upon  the  fact  that  the  sub- 
sequent policy  was  treated  by  the  underwriter  issuing  it  as  avoided.  The  doc- 
tiine  which  we  recognize  here  is  based  upon  the  fact  that  the  subsequent  policy 
was  treated  and  considered  as  avoided  by  the  company  issuing  it  as  soon  as  it 
had  notice  of  the  pi-ior  insurance.  In  our  view,  this  is  a  most  important  consid- 
eration, for,  if  the  underwiiter  in  the  second  policy  does  not  treat  it  as  avoided, 
it  cannot  so  be  considered  by  the  insured  or  the  company  issuing  the  prior  policy. 
The  condition  against  pi-ior  insurance  in  the  subsequent  policy  is  for  the  benefit 
of  the  insurer,  who  may,  at  his'option,  waive  it  or  insist  upon  enforcing  its  terms. 
If  he  seeks  to  enforce  th^  condition,  and  treats  the  policy  as  a  void  contract,  it  is 
indeed  difficult  to  see  upon  what  gi'ounds  it  may  be  regarded  as  valid,  as  an 
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policy  sees  fit,  after  the  loss,  to  waive  the  invalidity  and  pay  the  loss  under 
it,  does  not  affect  the  question."  This  question  was  raised  in  a  recent 
case  in  the  Supreme  Court  of  Massachusetts.''  In  that  case  the  plain- 
tiff procured  a  policy  in  the  defendant  company  upon  certain  property, 
among  the  conditions  of  which  was  one  that  "if  the  assured  shall 
have  made,  or  shall  hereafter  make,  any  other  insurance  upon  said 
property,  without  the  knowledge  or  consent  of  this  company  in  writ- 
ing, then  in  such  case  this  policy  shall  be  void."  A  few  days  subse- 
quently another  policy,  upon  the  sMne  property,  was  taken  out  by  the 
plaintiff  in  the  Merrimack  Ins.  Co.,  which  also  contained  a  condition 
"  that  without  the  consent  of  this  company,  no  other  insurance  shall 
exist  upon  the  property  insured  by  it.  No  consent  was  given  by  either 
company.  A  loss  occurred  and  the  Merrimack  Company  settled  the 
loss  under  its  policy,  without  insisting  upon  the  forfeiture.  The 
defendant  insisted  that  it  was  not  liable,  because  of  the  breach  of  this 
condition  by  taking  out  the  insurance  in  the  Merrimack  Company,  and 
that,  the  plaintiff  could  not  insist  that  the  policy  in  the  Merrimack 
Company  was  invalid,  because  the  company  had  elected  to  treat  it  a 
valid  obligation,  and  had  settled  the  loss  with  him  thereunder.  But 
the  court  held  that  the  question  was,  simply,  whether  any  other  valid 
insurance  had  been  effected  upon  the  property,  and  that  if  the  policy  in 
the  Merrimack  Company  was  in  fact  invalid,  no  other  insurance  within 
the  meaning  of  the  term  employed  in  the  policy,  had  been  effected, 
and  that  the  mere  circumstance  that  that  company  had  seen  fit  to 
waive  the  forfeiture,  did  not  affect  the  question  of  the  defendant's 
liability,  and  could  not  alter  the  rights  of  the  parties  under  the  policy. 
The  test  is  whether  a  policy  exists  in  defiance  of  the  condition,  which  is  a 
valid  outstanding  legal  obligation,  and  which  can  be  enfm'ced  in  a  court  of 

insurance  that  will  defeat  the  prior  policy.  In  this  view,  our  conclusion  is  not 
in  conflict  with  David  v.  The  Hartford  Im.  Co.,  13  Iowa,  69,  and  Bigler  v.  The 
N.  Y.  Central  Ins.  Co.,  20  Bavb.  635,  and  same  case,  22  N.  Y.  402.  In  the  first 
of  these  cases,  an  action  was  broug-ht  upon, a  policy  containing  a  condition  against 
subsequent  insurance.  Other  insurance,  taken  after  the  glate  of  the  policy,  was 
relied  upon  to  defeat  i-ecovery.  The  plaintiff  claimed  that  the  subsequent  poli- 
cies, on  account  of  certain  conditions  therein  which  were  violated,  were  void. 
It  is  held  that  these  policies  are  not  void,  but,  on  account  of  the  breach  of  their 
conditions,  might  have  been  avoided.  As  they  were  treated  as  valid  contracts 
by  both  of  the  .parties  thereto,  the  losses  occurring  thereon  having  been  paid 
by  the  companies  executing  the  subsequent  policies,  the  breaches  of  the  condi- 
tions were  regarded  as  waived,  and  the  instruments  held  to  be  binding  upon  the 
respective  underwriters." 

^Jackson  v.  Mass.  F.  Ins.  Co.,  23  Pick.  (Mass.)  418  ;  Hardy  v.  Union  Ins.  Co., 
4  Allen  (Mass.)  217  ;  Clark  v.  N.  E.  Mut.  F.  Im.  Co.,  6  Gush.  (Mass.)  342 ;  Lind- 
leyv.  Union  Ins.  Co.,  ante;  Lovett  v.  United  State.%  ante. 

'  TJwmas  v.  Buildern'  Mut.  F.  Ins.  Co.,  119  Mass.  122. 
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law.  If  so,  the  condition  is  broken.  If  not,  it  is  not  broken,  and  if 
the  insurer,  under  such  invalid  policy,  sees  fit  to  pay  to  the  holder 
thereof,  the  amount  secured  by  it,  it  stands  iti  the  light  of  a  gratuity, 
rather  than  a  payment,  and  does  1{ot  estop  the  plaintiff  from  asserting 
that  there  was  no  valid  policy  outstanding.'  A  similar  question  arose 
in  a  recent  case  decided  by  the  Supreme  Court  of  Maine,=  it  was  held 
that  where  there  is  a  stipulation  in  a  policy  of  insurance  that  the  policy 
shall  be  void  if  the  insured  shall  subsequently  make  insurance  on  the 
same  property,  and  shall  not  give  notice  thereof  with  all  reasonable  dili- 
gence to  the  insurers,  and  have  the  same  indorsed  on  his  policy  or 
otherwise  acknowledged  by  them,  if  the  second  policy  is  void,  it  will  not 
defeat  the  first,  even  though  the  subsequent  insurers,  after  a  loss,  pay 
to  the  insured  a  sum  of  money  by  way  of  compromise  of  his  claim 
thereon.  And  in  this  case  the  court  went  still  further,  holding  that, 
where  the  case  finds  that  the  loss  was  accidental,  and  there  is  nothing 
to  show  that  the  subsequent  insurance  materially  increased  the  risk, 
the  plaintiflTs  claim  on  the  first  policy  would  not  be  defeated  even  by 
a  valid  subsequent  insurance.  But  it  is  difficult  to  perceive  upon  what 
principle  the  latter  ruling  was  predicated,  or  how  the  question,  as  to 
whether  the  subsequent  insurance  was  material  to  the  risk  or  not,  can 
be  held  to  affect  the  question  as  to  whether  the  condition  of  the  policy 
had  been  broken. 

Practically,  the  same  doctrine  w^as  adopted  by  the  New  Hampshire 
court. ^  In  that  case  a  policy  was  obtained  containing  a  condition  that 
it  should  be  void,  if  other  insurance  was  obtained  without  the  consent 
of  the  insurer.     Subsequently  a  policy  was  obtained  upon  the  same 

'Hardy  v.  Union  Ins.  Co.,  ante;  PhilbrooJc  v.  N.  E.  Ins.  Co.,  37  Me.  137; 
Bardwell  v.  Conway  Ins.  Co.,  118  Mass.  465.  See  contra,  Lindley  v.  Union  Ins. 
Co.,  ante;  David  v.  Hartford  Ins.  Co.,  13  Iowa,  67,  in  which  an  insui-anoe  policy 
was  conditioned  to  be  void,  in  case  of  any  further  insurance  being  taken  on  the 
property,  without  notification  to  this  company,  and  their  written  acknowledg-ment. 
Subsequent  insurance  was  effected  in  two  companies;  but  each  policy  was  condi- 
tioned to  be  void,  if  the  interest  of  the  insured  was  leasehold,  unless  it  were  so 
expi-essed  in  the  policy.  Payment  for  loss  was  made  to  the  insured  under  these 
policies  without  litigation,  or  any  question  as  to  their  validity.  He  then  sought 
to  enforce  payment  upon  the  first  policy,  though  he  had  not  notified  the  company 
of  the  subsequent  ones,  on  the  ground  that  his  interest  in  the  insured  pi-operty 
was,  in  fact,  leasehold,  and  that  therefore  these  subsequent  policies  were  void 
and  of  no  effect.  Held,  that  though  a  litigation  of  the  question  might,  perhaps, 
have  resulted  in  the  avoidance  of  these  policies,  yet  this  could  not  be  absolutely 
certain  ;  that  certainly  they  were  valid  as  against  the  insured,  and  could  only  be 
avoided  at  the  suit  of  the  insurers,  who,  on  the  contrary,  had  paid  under  them ; 
that  therefore  they  broke  the  condition  of  the  first  policy,  and  rendered  it  void. 
Also  Bigler  v.  iV.  Y.,  etc.,  Ins.  Co.,  22  N.  Y.  402. 

^lAncLley  v.  Union  Ins.  Co.,  65  Me.  368. 

•  QdU  V.  Belknap,  41  N.  H.  170. 
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property  in  another  company  containing  a  similar  condition,  and 
applying  to  prior  as  well  as  subsequent  insurance.  No  consent  was 
obtained  from  either  company,  and  the  court  held  that  the  first  policy 
was  not  invalidated  by  the  secont,  because  the  second  policy  being 
voidable  at  least,  was  not  "  other  insurance."  Bell,  J.,  in  a  very  able 
opinion  pertinently  said,  "  The  policy  was  neither  utterly  void,  nar  was 
avoidable,  in  the  sense  that  it  was  a  valid  and  binding  contract,  and 
to  be  so  treated  for  all  practical  purposes  until  it  was  avoided.  On  the 
contrary,  it  was  an  instrument  invalid  and  inoperative,  binding  upon 
nobody,  until,  and  unless  it  should  be  ratified  and  confirmed  by  some 
further  act  on  the  part  of  the  insurers,  with  knowledge  of  the  facts 
which  cause  the  invalidity,  either  by  an  express  assent  to  be  bound, 
or  by  some  implied  waiver  of  the  objections."  '  A  valid  policy  must 
exist  at  the  time  of  the  loss,  and  there  would  seem  to  be  no  good  reason 
for  holding  that  a  waiver  of  the  breach,  subsequent  to  the  loss,  could  have 
the  effect,  by  relation,  to  render  the  policy  valid  ab  initio  so  as  to  avoid 
a  prior  policy.  But  a  distinction  js  made  in  some  states  between  a 
void,  and  voidable  policy ;  thus  in  a  Pennsylvania  case,^  a  policy  issued 
by  defendant  contained  a  condition  that  "the  aggregate  amount 
insured  shall  not  exceed  two-thirds  of  the  estimated  cash  value. 
Policies  exceeding  that  amount  were  issued,  but  were  not  enforcible. 
The  court  held  that  policies  that  were  void  ab  initio,  did  not  constitute 
insurance,  but  that  policies  that  were  at  any  time  valid,  were  to  be 
treated  as  such.  Aonew,  J.,  remarking,  "  The  over  insurance  was 
attempted  to  be  surmounted  by  the  alleged  invalidity  of  the  subse- 
quent policies.  We  think  the  court  adopted  the  proper  distinction — 
if  they  were  void  at  the  time  of  the  loss  they  constituted  no  obstacle ;  but 
if  voidable  only  by  reason  of  some  breach  of  condition  enabling  the 
insurers  to  avoid  them,  but  which  they  had  waived,  the  over  insurance 

'Haley.  Union  Ins.  Co.,  32  N.  H.  299;  Leathers  y.  Farmers'  Ins.  Co.,  24  id. 
262  ;  see  Gee  v.  Cheshire,  etc.,  Ins.  Co.,  55  N.  H.  265,  in  which  the  doctrine  of 
Gale  V.  Belknap  is  fully  sustained. 

'Mitchell  v.  Lycoming  Ins.  Co.,  51  Penn.  St.  402.  This  question  arose  in  Hardy 
v.  Union  Inn.  Co.,  4  Allen  (Mass.)  217.  In  that  case  a  policy  of  insurance,  which 
contains  a  provision  that  if  the  assured  "  shall  hereafter  make  any  other  insur- 
ance on  the  property  hereby  insured,  and  shall  not  obtain  the  consent  of  this 
company  thereto,  or  have  such  consent  indorsed  upon  this  policy,  then  this  insur- 
ance shall  be  void  and  of  no  eflect,"  is  not  defeated  by  the  taking-  of  a  subsequent 
pohcy  upon  the  same  and  other  property,  which  is  invalid  by  reason  of  a  failure 
to  disclose  certain  essential  facts,  although  such  consent  is  not  so  indorsed  upon 
it,  or  obtained  of  the  company.  And  the  assured  may  set  up  the  invalidity  of 
the  second  policy,  although,  after  the  loss,  they  had  the  defendants'  consent 
thereto  indorsed  upon  another  similar  policy  issued  by  them  upon  the  other  prop- 
erty which  that  policy  covered,  and  although  they  received  the  full  amount  of  it 
from  the  insurers. 
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doubHess  exists."  ■  But  the  doctrine  that  the  "  other  insurance"  must 
be  valid,  in  order  to  operate  as  a  forfeiture  is  by  no  means  uniform  or 
well  settled,  and  it  is  very  pertinently  urged  by  the  courts  in  several 
well  considered  cases,  that  this  circumstance  does  not  affect  the  oper- 
ation of  a  forfeiture.  That  the  object  and  purpose  of  the  condition  is 
to  be  looked  to,  and  that  obviously  is,  to  compel  the  insured  to  carry  a 
portion  of  the  risk  so  as  to  induce  greater  care  on  his  part  in  the  pro- 
tection of  his  property  against  loss  by  fire,  and  that  this  object  is 
defeated  as  well  by  the  procurement  of  a  void  policy,  as  by  one  that 
is  valid.  It  is  unreasonable  to  suppose  that  a  person  would  pay  for 
insurance  which  he  knew  to  be  void  or  invalid,  and  the  mere  circum- 
stance that  he  has  procured  and  paid  for  it,  is  enough  to  show  that  he 
supposed  it  was  a  protection,  and  upon  the  theory  upon  which  the  con- 
dition is  predicated,  relaxed  his  vigilance  over  the  property,  as  much  in 
the  one  case  as  in  the  other,  so  that  the  spirit,  if  not  the  exact  letter 
of  the  condition  is  broken. ° 

But  upon  the  other  hand,  it  is  argued,  and  with  great  consistency 
to  principle,  that  the  parties  are  at  liberty  to  make  their  own  terms, 
and  when  they  use  language  to  express  their  actual  bargain,  they  are 
presumed  to  use  it  in  its  ordinary  and  usual  sense,  and,  in  the  absence 
of  anything  to  show  the  contrary,  it  must  be  construed  in  that  sense, 
and  that,  as  "insurance"  in  its  legal  sense  means  "indemnity,"  that 
cannot  be  regarded  as  "  insurance  "  which  affords  no  "  indemnity  "  by 
reason  of  vices  that  destroy  its  legal  validity ;  in  the  absence  of  words 
to  show  that  invalid  policies  were  to  be  treated  as  defeating  the  con- 
tract as  well  as  valid,  the  parties  must  be  regarded  as  having  intended 
simply  actual  legal  indemnity;  and  further,  that  all  conditions  or 
exceptions  in  an  instrument  are  to  be  construed  most  strongly  against 
those  in  whose  favor  they  are  made,  and  consequently,  when  "  other 
insurance"  is  prohibited,  and  the  procurement  of  it  by  its  terms,  avoids 
the  policy,  that  it  must  .be  taken  to  mean  ot/)er  insiM-ance,  that  is,  other 
actual  indemnity  against  loss  or  damage  from  the  same  cause  upon  the 
same  property,  and,  that  where  there  is  no  validity  to  a  contract  of  that 
character,  it  is  not,  either  in  fact  or  in  law,  ^^  other  insurance,"  because 
it  furnishes  no  indemnity  to  the  party,  and  has  no  legal  validity. 
The  same  rules  apply  in  case  of  "  over  insurance,"  as,  where  a  policy 

'  In  David  v.  Hartford  Im.  Co.,  13  Iowa,  69. 

"Bigler  v.  iV.  T.  Central  Ins.  Co.,  22  N.  Y.  402  ;  David  v.  HaHfard  Ins.  Co.,  13 
Iowa  69  ;  Oarjpenter  v.  Providmee,  etc.,  Ins.  Co.,  16  Pet.  (U.  S.)  49,  508 ;  Mussey  v. 
AtUzs  Itis.  Co.,  14  N.  Y.  79  ;  Lackey  v.  Georgia  Ins.  Co.,  ante. 
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provides  that  insurance,  exceeding  a  certain  sum  named  in  the  policy, 
shall  not  be  made.  It  is  held,  in  such  cases  also,  that  legal,  valid 
insurance  is  intended,  and  that,  where  any  of  the  policies  are  void, 
they  cannot  be  reckoned  as  insurance.'  "When  valid  policies  are 
obtained,  contrary  to  the  conditions  of  the  policy,  the  condition  is 
violated,  and  the  policies  whose  conditions  are  so  broken,  are  void.' 

Policy  vo^d  unless  notice  or  assent  is  shown. 

Sec.  350.  When  other  insurance  is  procured  without  notice  or  assent 
thereto  express  or  implied,  the  prior  policy  is  held  to  be  void,"  unless  the 
insurer  in  some  manner  waives  the  breach,  so  that  it  is  perhaps  not  quite 
proper  to  say  that  the  policy  is  void,  but  rather  that  it  is  voidable  at  the 
election  of  the  assured,  and  may  be  put  on  foot  again  as  an  operative 
instrument  by  any  act  from  which  a  waiver  can  fairly  be  implied,'' 
and  if  no  waiver  exists  no  recovery  can  be  had.'  But,  as  has  been 
previously  stated,  such  other  insurance  must  be  upon  the  saTue  property 
and  to  the  same  person,  or  his  assignee,  and  policies  issued  to  other 
persons  having  an  insurable  interest  in  the  property,  are  not  a  viola- 
tion of  the  condition." 


'  ShnrtliffY.  Phmnix  Ins.  Co.,  57  Me  137. 

'Burt  V.  People's  Mut.  F.  Im.  Co.,  2  Gray  (Mass.)  397 ;  Grilbert  v.  PTuenix  Ins. 
Co.,  36  Barb.  (N.  Y.)  372 ;  Harris  v.  Ohio  Ins.  Co.,  5  Ohio,  466 ;  Walton  v. 
Louisiana,  etc.,  Ins.  Co.,  2  Eob.  (La.)  563;  Dietzv.  Mound  City,  etc.,  Ins.  Co.,  38 
Mo.  85 ;  Healey  v.  Imperial  Fire  Ins.  Co.,  5  Nev.  268 ;  Manhattan  Ins.  Co.  v. 
Stein,  5  Bush  (Ky.)  652  ;  Duolos  v.  Citizen's  Mut.  In.i.  Co.,  23  La.  An.  332. 

'  Holbrook  v.  American  Ins.  Co.,  1  Curtis  (U.  S.  C.  C.)  193  ;  Bigler  v.  Ins.  Co., 
22  N.  Y.  402  ;  Mussey  v.  Atlas  Ins.  Co.,  14  N.  Y.  79;  Burchev.  Peo-ple's  Ins.  Co.,  2 
Gray  (Mass.)  397  ;  Carpenter  v.  Providence,  etc.,  Ins.  Co.,  16  Pet.  (U.  S.)  495. 

*  Honoitz  V.  Equitable  Ins.  Co.,  40  Mo.  557 ;  Carrol  v.  Charter  Oak  Ins.  Co.,  10 
Abb.  Pr.  N.  S.  (N.  Y.)  167 ;  Hubbard  v.  Hartford  Ins.  Co.,  33  Iowa,  325  ;  Pechner 
V.  Phoenix  Ins.  Co.,  6  Lana.  (N.  Y.)  411 ;  Couch  v.  City  F.  Ins.  Co.,  37  Conn.  248; 
Pitney  v.  Qlem  Falls  Ins.  Co.,  65  N.  Y.  1 ;  Battaile  v.  Merchant's  Ins.  Co.,  3  Rob. 
(La.)  384;  Harris  v.  Ohio  Ins.  Co.,  5  Ohio,  466. 

"'N.  J.  Central  Ins.  Co.  v.  Watfon,  23  Mich.  486. 

'^tna  Ins.  Co.  v.  Tyler,  16  Wend.  [N.  Y.)  385  ;  Mutual  Safety  Ins.  Co.  v. 
Hone,  2  N.  Y.  235.  In  Whitwell  v.  Putnam  F.  Ins.  Co.,  6  Lans.  (N.  Y.)  166, 
defendant  issued  its  policy  to  the  plaintiflf,  insuring  him  against  loss  by  fire  on  his 
stock  of  liquors  and  spirits  contained  in  a  frame  building  occupied  by  him  as  a 
rectifying  establishment,  in  Dresden,  in  this  State,  ?2,000,  and  on  the  fixtures, 
etc.,  $500,  for  one  year.  The  policy  contained  a  condition,  "that  if  the  insured 
shall  have  or  shall  hereafter  make  any  other  insui-ance  on  the  property  hereby 
insured,  without  the  consent  of  the  company  written  thereon,  the  same  shall  be 
void."  Subsequently  the  plaintiflT  procured  from  the  Security  Insurance  Company 
a  policy  for  the  term  of  one  year,  insuring  him  against  loss  by  fire  to  the  amount 
of  |1,000  on  his  stock  of  liquors  and  spirits  stored  in  the  same  building  described 
in  the  policy  of  defendant.  The  consent  of  defendant  to  the  second  insurance 
was  never  written  on  the  policy.  On  the  trial  the  plaintiff  gave  evidence  tending 
to  prove  a  waiver,  by  the  defendant's  agent  of  the  condition  aforesaid.  At  the  close 
of  the  trial  this  evidence  was  siricken  out  by  the  court  and  the  plaintiff  nonsuited. 
Held,  that  the  insurer  or  its  agent  may  waive  conditions  inserted  in  the  policy  for 
its  benefit,  and  that  the  evidence  of  the  waiver  in  this  case  was  competent  and 
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Follies  must  cc<'«r  same  Jiopert^. 

Sue.  331.  Where  one  policy  covers  a  building  alone,  and  another 
covers  the  building,  machinery,  etc.,  this  does  not  constitute  double 
insurance  within  the  meaning  of  the  conditions  of  the  policy."  But  if 
another  policy  is  issued  covering  a  part  only  of  the  property,  when  that 
part  of  the  property  is  separately  valued  in  the  other  policy,  it  avoids 
the  policy.  Thus,  where  a  policy  contained  a  condition  that  if  other 
insurance  is  procured  without  consent  indorsed  on  the  policy,  upon  a 

should  not  have  been  stricken  out.  That  in  the  following-  section  of  the  policy 
VIZ  :  ■■  that  if  the  assured  shall  have  or  shall  hereafter  make  any  other  insurance 
on  Vie  property  hereby  inmred,  without  the  consent  of  the  company  written  hereon, 
the  pohcy  shall  be  void,"  etc. ;  the  meaning  of  the  words  "property  hereby  i-nsured," 
IS  property  of  the  same  description  stored  on  the  same  premises  described  in  the 
pohcy,  and  not  the  same  identical  property.  The  second  insurance,  therefore, 
was  upon  the  same  property  covered  by  defendant's  policy,  and  therefore  within 
the  condition  which  required  notice.  Judgment  reversed,' and  new  trial  ordered. 
Tniliamsv.  Cwc-inuatti  In.?.  Co.,  Wnght'(Ohio)  542;  Haiii.iv.  Ohio  Itui.  Co.,  id. 
r)14.  "Where  the  omier  of  a  stock  of  goods  sold  them,  and  the  vendee  procured 
insurance  thereon  and  a.isig/ied  the  policy,  with  the  in.nirers  consent,  to  the  vendor, 
and  then  insured  the  goods  for  his  own  account,  it  was  held  that  thereby  avoided. 
Leairitt  v.  ir&sfCTvt  F.  &  JI.  Ini.  Co.,  7  Rob.  (La.)  351;  Newv.  Columbian  Ins. 
Co..  2  McMuU  (S.  C.)  351.  A  provision  for  apportionment  of  the  loss,  in  case  of 
othei-  insu]-ance,  only  applies  to  insurance  covering  the  saone  interest.  If  the 
mortgagor  and  morgagee  each  have  separate  insurance,  the  condition  for  appor- 
tionment does  not  apply.  Fox  v.  Phoenix  Iris.  Co.,  52  Me.  333.  A  policy  made 
by  the  mortgagor  to  cover  the  interest  of  the  mortgagee,  without  his  knowledge 
nr  cimsent,  is  not  other  insurance.  Johnson  y.  N.  Brithh  Ins.  Co.,  1  Holmes  (tj. 
S.  C.  C.)  117.  The  assured  cannot  be  held  chargeable  for  the  acts  of  a  third 
person  over  whom  he  h.as  no  control.  Carpenter  v.  Prov.,  etc.,  Ini.  Co.,  16  Pet. 
(U.  S.)  501 ;  Fox  v.  Phoenix  Ins.  Co.,  52  Me.  133;  ^tna  F.  Ins.  Co.  v.  Tuler.  12 
Wend.  (N.r.). 

^  Sloat  V.  Royal  Ins.  Co.,  49  Penn.  St.  14.  In  Clark  v.  Hamilton,  etc.,  Ins.  Co., 
9  Gray  (Mass.)  148,  a  policy  upon  "a  cai-penter's  shop  and  carpenter's  tools" 
pi-ovided  that  the  issuing  of  any  other  policy,  covering  any  portion  of  the  property 
insui-ed,  and  not  disclosed  to  these  insiirei-s,  should  avoid  this  policy.  Held,  that 
evidence  of  the  issuing  of  another  policy  to  the  same  person  upon  "  four  chests 
of  cai-penter's  tools  in  the  wood  shop,"  described  as  situated  in  the  same  street 
as  in  the  first  policy,  and  that  there  were  in  the  shop  two  chests  of  tools  belonging 
to  the  assured,  and  two  or  pei-haps  three  belonging  to  the  journeymen  of  the 
assured,  did  not  show  that  any  part  of  the  pi-operty  was  covered  by  both  policies. 
In  Vose  V.  Hamilton  In.'i.  Co.,  39  Barb.  (N.  Y.)  302,  a  policy  of  insui-ance  was 
issued  on  stock  in  trade  in  No.  146  R.  sti'eet,  with  a  proviso  that  "  in  case  any 
other  policy  has  been,  or  shall  be  issued,  covei-ing  the  whole,  or  any  portion  "  of 
the  insured  propei-ty,  the  policy  should  be  void.  Pending  this  policy,  with  the 
consent  of  these  insurers,  the  insured  stock  was  I'emoved  into  No.  148  of  the  same 
sti-eet,  where  the  insured  had  a  large  quantity  of  other  goods  insured  by  another 
company,  by  a  policy  of  prior  date  to  the  one  aforesaid,  of  which  the  insurers  in 
the  latter  haid  no  notice,  or  knowledge.  Held,  that  this  was  not  a  double  insui'ance, 
and  did  not  work  a  foi-feiture  under  the  above  proviso.  Vose  v.  Hamilton,  etc.,  Itis. 
Co.,  39  Barb.  (N.  Y.)  302.  Whei-e  a  consignor  of  a  vessel  effected  an  insurance  on 
the  freight,  with  the  wai-i-anty,  "  no  other  insui-ance,"  and  the  consignee,  who  had 
accepted  a  di-aft  against  such  freight,  without  instruction  from  the  consignor, 
effected  another  insurance  on  the  fi-eight  at  the  place  of  destination,  it  was  held, 
that  this  last  insurance  could  not  be  considered  a  violation  of  the  warranty  con- 
tained in  the  former.  Williains  v.  Crescent  Mutual  Ins.  Co.,  15  La.  An.  851  ; 
McMustin  v.  Ins.  Co.  of  N.  America,  64  Barb.  (N.  Y.)  536 ;  Rowley  v.  Empire 
Ins.  Co.,  36  N.  Y.  557  ;  Tyler  v.  .^tna  Ins.  Co.,  16  Wend.  (N.  Y.)  385.  So  where 
a  policy  upon  a  store  provided  "  that  no  person  whose  property  is  insured  in  the 
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stock  of  goods,  at  a  certain  sum,  and  upon  the  fixtures  at  a  certain' 
sum,  it  was  held  that  a  subsequent  insurance  upon  the  fixtures  alone, 
avoided  the  first  policy.'  The  insurer  takes  the  burden  of  establishing 
the  fact  that  the  same  property  covered  by  its  policy,  is  covered  by 
the  policy  claimed  to  operate  as  a  breach,''  and  it  is  a  question  of  fact 
for  the  jury  to  find  and  not  a  question  for  the  court,'  and  the  jury  must 
find,  not  only  that  the  policies  cover  the  same  property,  but  it  must 
also  appear  that  the  other  policy  is  valid.* 

Must  be  other  insurance  by  assured,  or  for  his  benefit,  with  his  assent. 

Sec.  352.  In  order  to  invalidate  a  policy  upon  the  ground  of  a  breach 
of  the  condition  against  other  insurance,  it  must  be  shown  that  such 
other  insurance  was  obtained  by  the  insured,  w  sorrie  one  authorized  by  him 
to  obtain  it,'' or  that  he  subsequently  assented  thereto."  He  cannot  be  affected 
by  the  acts  of  a  stranger  who  also  has  an  insurable  interest  in  the 
property,  and,  unless  it  is  shown  that  he  himself  procured  other  insur- 
ance, or  authorized  it  to  be  procured,  or  assented  thereto  after  it  was 
procured,  the  condition  of  the  policy  is  not  broken,  although  insurance 
upon  the  property  is  taken  by  others.' 

Thus,  where  the  mortgagor  of  real  estate  procured  an  insurance  upon 
the  property,  conditioned  that  other  insurance  upon  the  property,  with- 
out the  consent  of  the  company,  it  was  held  that  the  taking  out  of  a 


company  shall  be  allowed  to  insure  the  saane  or  any  other  property  connected  vMh 
it,  in  any  other  company,  or  at  any  other  office,  and  in  case  of  any  such  insurance, 
his  policy  obtained  from  this  company,  shall  be  void  and  of  no  effect,"  it  was  held 
that  this  did  not  prevent  the  taking  out  of  a  policy  upon  the  goods  in  the  store, 
in  some  other  company.     Jones  v.  Maine,  etc.,  Ins.  Co.,  18  Me.  155. 

^Kimball  v.  Howard  Ins.  Co.,  8  Gray  (Mass.)  33.  But  contra,  see  lllinms,  etc., 
Ins.  Co.  V.  Fix,  53  111.  151,  where  it  was  held  that  when  one  policy  cdvers  certain 
property,  and  afterwards  another  policy  is  taken  upon  part  of  the  same  property, 
the  policy  is  only  invalidated  as  to  such  part  covered  by  other  insurance,  and  a 
recovery  may  be  had  less  the  value  of  the  property  doubly  insured. 

'  Clark  V.  Hamilton  Ins.  Co.,  6  Gray  (Mass.)  169. 

'  JSfive  V.  ColumUa  Ins.  Co.,  2  McMuU  (S.  C.)  220  ;  2  Ben.  P.  I.  C.  147. 

'Stacey  v.  FtavXlin  F.  Int.  Co.;  Jackson  v.  Mass.  etc.,  Ins.  Co.,  23  Pick. 
(Mass.)  423. 

'^tna  Ins.  Co.  v.  Tyler,  16  "Wend.  (N.  Y.)  385;  Acer  v.  Merchants'  Ins.  Co., 
57  Barb.  (N.  Y.)  68  ;  Pitney  v.  Glens  Falls  Ins.  Co.,  61  id.  335  ;  Nichols  v.  Fayette 
Mut.  F.  Ins.  Co.,  1  Allen  (Mass.)  63 ;  Bwrhanks  v.  Rockingham,  etc.,  Ins.  Co.,  24 
N.  H.  550;  Fox  v.  Phenix  Ins.  Co.,  52  Me.  333 ;  Norwich  F.  Ins.  Co.  v.  Bocmier, 
52  111.  442 ;  Bates  v.  Commercial  Ins.  Co.,  1  Cin.  (Ohio)  Superior  Ct.  523 ;  Marigny 
V.  Home  Mut.  Ins.  Co.,  13  La.  An.  338 ;  Williams  v.  Crescent,  etc.,  Ins.  Co.,  15  id. 
651. 

"In  Bafae  v.  Johnstown,  etc.,  Ins.  Co.,  7  Upper  Canada  (C.  P.)  55,  the  father 
of  the  assured  procured  other  insurance  in  the  son's  name,  and  subsequently,  the 
son  ratified  it  by  accepting  payment  of  a  loss  under  the  policy.  Held,  that  the 
prior  policy  was  thereby  avoided. 

'  See  Sec.  353. 
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policy  upon  the  same  property  by  the  mortgagee,  was  not  "  other  insur- 
ance" within  the  meaning  of  the  condition.' 

Identity  of  interest  the  test. 

Sec.  353.  Aeit/im-  identity  of  name  or  identity  of  property  is  decisive 
upon  the  question;  in  07-der  to  amount  to  other  insurance,  the  interests 
covered  by  the  policies  must  be  identical.  If  the  interest  is  not  identical, 
there  is  not  other  insurance,  as  if  the  mortgagee  insures  his  interest  in 
the  mortgaged  property,  the  policy  is  not  avoided  by  a  subsequent 
insurance  in  favor  of  the  mortgagor  r  or  if  A.  hold  possession  under  a 
contract  for  a  deed,  an  insurance  by  him  upon  his  interest  in  the  prop- 
erty, will  not  be  avoided  by  a  policy  in  favor  of  the  owner  of  the  legal 
estate.'  It  is  not  identity  of  name,  but  identity  of  interest  that  deter- 
mines whether  other  insurance  exists.  Thus,  where  the  mortgagor 
authorizes  the  mortgagee  to  make  subsequent  insurance,  and  the  mort- 
gagor pays  the  premium,  it  is  for  the  protection  of  his  interests,  as 
well  as  of  those  of  the  mortgagee,  and  is  such  "  other  insurance  "  as 
avoids  a  prior  policy.'    An  insurance  upon  goods  in  a  store  does  not 

'In  Woodbury,  etc..  Bank  v.  Charter  Oak  Iris.  Co.,  31  Conn.  517,  where  a  con- 
dition of  the  policy  provided  that  it  should  become  void  if  any  fui^ther  insurance 
was  obtained  on  the  property  insured,  without  the  consent  of  the  insurance  com- 
pany indoi-sed  on  the  policy,  and  the  owner  of  the  equity  of  redemption  procured 
a  later  insurance  of  the  property,  of  which  no  notice  was  given  to  the  company, 
and  of  which  the  party  originally  insured  had  no  knowledge,  it  was  held  that,  as 
the  original  insurance  was  intended  as  an  insurance  of  the  mortgage  interest  of 
the  insured,  and  was  to  be  regarded  as  equitably  such,  the  later  insurance  was 
not  a  further  insurance  of  the  same  property,  and  not  a  breach  of  the  condition. 
Nichols  v.  Fayette,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  63. 

In  Burbankv.  BockiTigham,  etc.,  Ins.  Co.,  24  N.  H.  550,  the  assured  gave  a 
bond  for  a  deed  of  an  undivided  half  of  the  premises  insured.  The  obligee  of  the 
bond  was  to  keep  the  premises  in  repair,  and,  if  destroyed  by  fire,  to  rebuild. 
It  was  also  agreed  that  the  obligor  should  keep  the  property  insured  at  the 
expense  of  all,  and  if  burned,  the  insurance  money  was  to  be  applied  to  rebuild- 
ing. It  was  claimed  by  the  insurer  that  this'bond,  providing  for  a  I'ebuilding  in 
case  of  its  loss  by  fire,  was  "  other  insurance,"  but  the  court  held  otherwise. 

'  Nichols  V.  Fayette  Ins.  Co.,  1  Allen  (Mass.)  63. 

'Mtna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  507;  Acer  v.  Merchants'  Ins.  Co.,  57 
Barb.  (N.  Y.)  68 ;  Mui.  Safety  Ins.  Cn.  v.  Hone,  2  N.  Y.  235.  In  a  case  recently 
decided  in  the  Coui't  of  Appeals  of  New  York,  Sprague  v.  Holland  Purchase  Ins 
CiK,  decided  March  20,  1877,  an  application  for  insurance  upon  a  house,  contained 
these  questions:  "What  is  your  title  to  the  proi^erty?"  Answer.  "Contract.'' 
"How  much  insured  in  other  companies?"  Answer.  "None."  Held,  a  state 
ment  that  applicant  held  title  undei- a  contract  of  purchase  and  sale,  and  tha 
there  was  no  other  insurance  upon  applicant's  interest,  and  the  fact  that  the  vendo] 
of  the  house  har]  insurance  upon  it  did  not  I'ender  the  statement  untrue. 

■•  Holbrook  v.  Am.  Ins.  Co.,  1  Curtis  C.  C.  (U.  S.)  193  ;  Mussey  v.  Atlas  Ins.  Co.. 
14  N.  Y.  79;  Carpenter  v.  Providence,  etc.,  Ins.  Co.,  16  Pet.  (U.  S.)  495.  In  a 
recent  ca'-'e  in  the  United  States  Supreme  Court,  Ho^ne  Ins.  Co.  v.  Baltimore 
WareJunise  Co.,  93  U.  S.  324,  the  defendants,  as  warehousemen,  took  out  a  policy 
on  goods  consigned  to  them,  on  their  own  account,  to  secure  their  advances  and 
charges,  and  also  for  the  protection  of  the  consignor.  The  policy  was  conditioner  1 
to  be  void,  if  other  insurance  was  obtained.     The  consignor  also  took  out  a  policy 
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avoid  a  policy  upon  the  store  itself,  although  such  policy  provides  that 
it  shall  be  void  if  the  assured  shall  procure  other  insurance  upon  the 
"  store,  or  anything  connected  with  it." '  The  assignee  takes  a  policy, 
subject  to  all  express  stipulations  or  conditions  named  thereiTi,  and  a 
subsequent  breach  thereof  by  his  assignor,  avoids  the  policy,  as  if  the 
assignor  subsequently  obtains  other  insurance  without  consent."  If 
the  interest  and  the  risk  are  the  same,  the  condition  is  broken,  otherwise 
not."  But  it  was  held  in  an  early  case  in  New  York,"  that  the  policies 
must  not  only  attach  upon  the  same  property,  but  also  in  the  same 
manner,  and  that  if  one  policy  covers  a  specitic  sum  upon  one  species 
of  property,  and  a  certain  sum  upon  another,  a  policy  for  a  gross  sum 
upon  the  same  property  is  not  double  insurance  within  the  meaning  of 
the  terra.  Thus,  in  that  case,  a  prior  policy  covered  §3,000  on  stock 
and  §1,000  on  fixtures.  A  subsequent  policy  was  procured  for  §5,000, 
on  stock  and  fixtures,  and  it  was  held  that  this  did  not  constitute 
double  insurance,  because  the  loss  could  not  be  apportioned  under  the 
latter  policy.     But  this  doctrine  is  hardly  tenable. 

Parol  contracts— Interim  receipts. 

Sec.  354.  It  is  not  necessary  that  another  policy  should  be  issued. 
It  is  enough  if  a  valid  contract  to  insure  or  of  insurance  exists,  although 

upon  the  same  goods.  Held  that,  as  to  all  beyond  the  interest  of  the  defendants 
in  the  goods,  this  constituted  dovhle  insurance.  A  pi-ovisiou  in  a  policy,  that  any 
other  insurance  which  the  insured  had  must  be  notitied  to  the  insurer,  applies 
only  to  insurances  held  by  the  party  insured,  or  some  one  for  his  benefit,  ^tna 
F.  Ins.  Co.  V.  Tyler,  16  Wend.  385 ;  Mutual  Safety  Ins.  Co.  v.  HoTie,  2  N.  Y.  235. 
Insurance  by  a  mortgagor,  and  also  by  a  mortgagee,  for  their  individual  benefit, 
is  not  other  insurance.  When  a  policy  provides  that  "  other  insurance  obtained 
by  the  assured,  or  any  other  person  or  parties  iftterested,"  etc  ,  it  is  held  that  the 
provision  must  be  construed  as  relating  entirely  to  ara  interest  in  the  assured's 
insurance,  and  does  not  apply  to  insurance  obtained  by  other  persons  having  a 
distinct  interest  in  the  property.  Acer  v.  The  Merchants'  Ins.  Co.,  57  Barb.  (N. 
Y.)  68. 

'  Jon£S  V.  Maine,  etc.,  Ins.  Co.,  18  Me.  155. 

'State,  etc.,  Ins.  Co.  v.  Roberts,  81  Penn.  St.  438. 

'Mussey  v.  Atlas  Ins.  Co.,  14  N.  Y.  79.  In  Burton  v.  Gore  Dist.  Ins.  Co.,  12 
Grant's  Ch.  (Out.)  156,  the  mortgagor  procured  a  policy  and  assigned  it  to  the 
mortgagee,  and  afterwards  procured  another  policy  in  his  own  name  and  for  his 
own  benefit,  and  it  was  held  ?jof  other  insurance,  and  in  all  cases,  when  the  mort- 
gagee, by  the  assignment,  becomes  the  assured ;  that  is,  when  he  gives  a  pre- 
mium note  and  becomes  bound  for  the  premium,  and  the  assignment  of  the  policy 
is  treated  as  a  new  contract  with  the  mortgagee.  See,  also,  Allen  v.  Hudson  R. 
Ins.  Co.,  1  fl  Barb.  (N.  Y.)  442  ;  5  Ben.  P.  I.  C.  1,  where  a  similar  doctrine  is  held. 
Where  there  is  douht  as  to  whose  interests  are  covered,  evidence  is  admissible 
to  establish  the  fact.  Planters',  etc..  Ins.  Co.  v.  Deford,  38  Md.  882.  In  Hoirte 
Ills.  Co.  V.  Baltiinore  Warehouse  Co.,  92  U.  S.  284,  an  insurance  by  the  consignor, 
and  an  insurance  by  the  warehousemen  for  the  benefit  of  the  consignor  or  bailor, 
was  held  double  insurance. 

*  Howard  Co.  v.  Scribner,  5  Hill  (N.  Y.)  298. 
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merelj-  evidenced  by  au  interim  receipt,  or  resting  entirely  in  parol.'  It 
is  held  in  New  York  that,  when  the  policy  provides  that  if  any  other 
insurance  "prior  or  subsequent,"  shall  exist,  the  policy  shall  be  void, 
the  policy  is  not  defeated,  because  at  the  time  when  the  application  was 
made  another  policy  was  outstanding,  if  such  other  policy  was  sur- 
rendered before  the  policy  relied  upon  was  issued  ; '  but  it  would  seem 
that  this  should  depend  upon  whether  the  defendant  company  became 
liable  as  insureds  at  the  time  when  the  applicatio7i  was  made,  because  it 
would  be  absurd  to  hold,  that,  if  the  contract  was  made,  and  the  defendants 
liability  attaclied  under  it,  the  legal  rights  of  the  parties  were  changed  by 
the  issue  of  a  policy.  The  contract  was  complete  and  operative  without 
the  policy,  and  all  its  conditions  attached  instanter  when  the  minds  of 
the  parties  met,  and  the  policy  is  only  the  evidence  of  what  the  par- 
ties in  fact  agreed  upon.  Without  knowing  what  the  facts  were,  in 
the  New  York  case  referred  to,  I  think  it  may  be  safe  to  presume  that 
no  valid  contract  of  insurance  existed  until  the  policy  issued,  and  in 
that  view  the  decision  was  correct.  But  if  an  enforceable  contract 
existed  when  the  application  was  sent,  the  decision  could  hardly  be 
regarded  as  consistent.'  The  fact  that  a  third  person,  having  an 
insurable  interest  therein,  has,  previously  to  the  issue  of  a  policy  to 
the  plaintiffs,  obtained,  without  their  knowledge,  an  insurance  thereon, 
does  not  avoid  the  policy.' 

HeneTval  avoids  policy,  Ttrhen. 

8ec.  355.  If  other  insurance  exists  upon  the  property,  and  is  referred 
to  and  stated  in  the  application,  but  the  assured  therein  states  that  such 

'  Mason  v.  Andes  Ins.  Co.,  23  U.  C.  (C.  P.)  37. 

"Thus  in  Train  v.  Holland  Purchase  Ins.  Co.,  decided  in  the  Court  of  Appeals 
of  New  York,  Januai-y  16tb,  1877,  and  not  yet  reported,  the  plaintiff,  by  G.,  an 
agent  of  the  A.  insurance  company,  made  a  wiitten  application  to  defendant,  the 
H.  insurance  company,  for  insurance  against  fire.  The  application  stated  and 
waiTanted  that  there  was  no  other  insurance  Tipon  the  same  property.  There 
was,  at  the  time  of  forwarding  the  application,  a  policy  in  the  A.  company  cover- 
ing the  property,  but  this  was  sui-rendered,  by  plaintiff  on  the  same  or  the  next 
day,  in  pursuance  of  an  agreement  to  that  effect,  to  G.,  who  had  authority  to  and 
did  accept  the  surrender.  On  or  about  the  day  of  the  surj'ender,  defendant  made 
out  .and  forwai-ded  to  G.,  for  plaintiff,  a  policy  containing  a  condition  making  the 
policy  void  if  there  was  other  insurance.  Held,  that,  in  the  absence  of  evidence, 
the  fair  intendment  was,  that  the  suiTender  of  the  policy  in  the  A.  company  took 
place  before  the  contract  under  the  policy  would,  by  defendant,  come  into  force, 
and  that  there  was  not,  at  that  time,  any  other  insurance  on  the  property  avoid- 
ing the  policy.  It  wa^  also  held  that  evidence  that  the  A.  Company  furnished  G. 
with  blanks  for  accepting  the  surrender  of  policies,  and  had  I'atified  his  accept- 
ance of  previous  surrenders,  was  sufficient  to  establish  his  authority  to  receive 
such  suri-ender.     Continental  Ins.  Co.  v.  Norton,  28  Mich.  173. 

'Inland  Ins.  Co.  v.  Staffer,  33  Penn.  St.  397. 

'Niclwls  et.  al.  v.  Fayette  Mut.  Ins.  Co.,  1  Allen  (Mass.)  63 ;  Harris  v.  Ohio  Ins. 
Co.,  Wi-ight  (Ohio),  544;   Williams  v.  Cincinnati  Ins.  Co.,  id.  514. 
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insurance  expires  at  a  certain  date,  and  will  not  he  renewed,  the  renewal 
thereof,  without  notice  to  the  company,  avoids  the  policy  as  much  as 
though  new  policies  in  other  companies  had  been  taken.'  But  if  the 
policy  simply  stipulates  against  other  insurance,  it  is  treated  as  refer- 
ring to  other  insurance  to  be  thereafter  procured,  and  not  to  insurance 
already  obtained ;  consequently  the  renewal  of  a  prior  policy  does  not 
come  within  the  stipulation."  "  A  renewal,"  said  Dwight,  C,  in  the 
case  last  cited,  "  is,  in  one  sense,  a  new  contract,  but  it  is  not  other 
insurance  within  the  meaning  of  the  policy.  It  is  but  a  continuation 
of  an  existing  insurance.  *  *  *  If  the  notice  of  prim'  insurance  is 
given,  it  must  be  held  to  continue  through  all  true  renewals  of  it." ' 

other  insurance  without  notice  until  required,  effect  of. 

Sec.  356.  Where  the  company  incorporates  a  written  clause  into  the 
policy,  "other  insurance  permitted  without  notice  until  required,"  it 
overcomes  the  force  of  printed  conditions  therein  repugnant  thereto. 
Thus,  where  a  policy  contained  such  a  written  clause,  and  the  printed 
conditions  provided  that,  "  in  case  the  assured  shall  haVe  already  any 
other  insurance  against  loss  by  fire  on  the  property  hereby  insured, 
not  notified  to  this  company  and  mentioned  in  or  indorsed  upon  the 
policy,"  the  policy  shall  be  void  and  of  no  eflfect,  such  written  clause 
was  held  to  have  so  far  modified  such  printed  condition  that  the  policy 
was  not  invalidated  by  reason  of  other  prior  insurance  existing  upon 
the  property.'  "  Other  insurance  without  notice,"  applies  to  prior  as 
well  as  subsequent  insurance. °  The  other  insurance  must  exist  at  the 
time  of  loss.  The  mere  fact  that  it  did  exist  some  time  during  the  life 
of  the  policy,  does  not  prevent  a  recovery  if  it  had  ceased  to  exist 
before  a  loss  occurred.  The  policy  is  not  absolutely  avoided,  but  only 
suspended  by  the  other  insurance." 

Fermission  indorsed  on  policy. 

Sec.  357.  Privilege  for  other  insurance  written  upon  the  face  of  the 
policy,  is  a  waiver  of  notice  of  such  other  insurance,  regardless  of  the 
printed  conditions  therein.' 


^Metz  V.  Mound  City  Ins.  Co.,  38  Mo.  85. 
=  Pitney  v.  QUm  Falh  In.i.  Co.,  65  N.  Y.  1. 
'  Brovm  v.  Cattaraugus  Ins.  Co.,  18  N.  Y.  391. 

*  Blake  v.  Exchange,  etc.,  Ins.  Co.,  12  Gray  (Mass.)  265 ;  Kimball  v.  Hovjard 
Ins.  Co.,  8  id.  33;  JPredenck,  etc.,  Ins.  Co.  v.  Deford,  38  Md.  404. 
''Frederic  Co.,  etc.,  Iiis.  Co.  v.  Beford,  38  Md.  404. 
°  Obenneyer  v.  Cfkibe,  etc.,  Ins.  Co.,  43  Mo.  573 ;  5  Ben.  F.  I.  C.  235. 
'  Benedict  v.  Ocean  Ins.  Co.,  31  N.  Y.  389. 
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Permission  for  other  insurance  indorsed  upon  a  policy,  applies  to 
prior  as  well  as  subsequent  insurance,  and  in  either  case  is  not  a 
breach  of  the  printed  conditions  against  other  insurance,'  unless  the 
limit  fixed  in  the  permission  is  exceeded.  If  the  permission  extends 
"  until  otherwise  ordered,"  it  is  limited  in  amount ;  but  if  a  certain 
amount  is  specified,  such  amount  must  not  be  exceeded  by  a  single 
cent."  As  if  "  two-thirds  of  the  value "  is  the  limit,  and  such  value 
is  fixed  at  a  certain  sum,  additional  insurance  to  cover  improvements 
subsequently  made,  will  avoid  the  prior  policies ;  and  the  fact  that 
the  premises  were  greatly  increased  in  value  by  the  improvements,  is 
not  material.     The  value  fixed,  controls.' 

Notice  may  be  given  to  agent. 

Sec.  358.  An  agent  of  an  insurance  company  authorized  to  make  and 
revoke  contracts  for  insurance,  is  the  proper  person  to  give  consent  to 
additional  insurance,  and  notice  to  him  is  notice  to  the  company,  unless 
there  is  an  express  provision  in  the  policy  as  to  whom  notice  shall  be 
given,  and  when  notice  is  so  given  the  company  caimot,  by  neglecting 
to  assent  to  or  dissent  from  such  additional  insurance,  and  thus  putting 
the  assured  oif  his  guard,  subsequently  set  up  such  additional  insur- 
ance as  a  breach  of  the  conditions  of  the  policy.  They  are  treated  as 
having  assented  thereto,  and  as  having  waived  strict  compliance  with 
the  conditions.* 

Knowledge  of  agent  estops  company,  when. 

Sec.  339.  If,  at  the  time  a  police/  is  written,  the  agent  writing  it,  knew  th  at 
this  was  other  insurance,  the  condition  against  other  insurance  does  not 
apply  to  such  other  insurance  as  was  at  that  time  known  to  the  agent." 
The  courts  will  not  permit  an  insurer  to  receive  the  premium  when 
they  knew  that  the  policy  was  not  binding,  and  which  they  never 
intended  to  pay;  and  to  avoid  liability  thereon  by  setting  up  in 
defense  matters  of  the  existence  of  which  they  were  fully  aware  when 


'  Blake  v.  ExcJiange  Itis.  Co.,  12  Gray  (Mass  )  265  ;  Benedict  v.  Ocean  Iiis.  Co., 
31  N.  Y.  389 ;  Wanter  v.  Peoria  Ins.  'Co.,  14  "Wis.  318. 

^  Blake  V.  Ocean  Ins.  Co.,  ante;  I/ycoming  Ins.  Co.  v.  Stockbowei;  26  Penn.  St. 
119. 

'Elliott  V.  Lycoming  Mut.  Ins.  Co.,  66  Penn.  St.  22. 

*  Ins.  Co.  v.  Lyons,  Lindenthal  &  Co.,  38  Tex.  253  ;  Itis.  Co.  v.  Wilkinson,  13 
Wall.  (U.  S.)  222 ;  Pitney  v.  Glen's  Falls  Ins.  Co.,  65  N.  Y.  1. 

^ Lycc/ming  In^.  Co.  v.  Barringer,  13  HI.  235;  Pitney  v.  Q-len's  Falls  Ins.Co., 
ante  ;  Van  Bori.es  v.  V.  iS.  Ins.  Co.,  8  Bush.  (Ky.)  133 ;  Carroll  v.  Charter  Oak 
Ins.  Co.,  10  Abb.  Pr.  (N.  Y.)  U.  S.  166  ;  Hubbard  v.  Hartford  F.  Ins.  Co.,  33 
Iowa,  325  ;  Peekren  v.  Phcsnix  Ins.  Co.,  6  Lans.  (N.  Y.)  441 ;  Horwitz  v.  EquitaUe 
Ins.  Co.,  40  Mo.  557. 
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they  entered  into  the  contract.'  The  notice  of  prior  or  subsequent 
insurances  need  not  be  in  writing,  unless  so  provided  by  law.''  But 
if  the  statute,  or  in  case  of  a  mutual  company,  the  clause  requires  it 
to  be  in  writing,  or  to  be  given  to  a  particular  officer,  it  must  be  strictly 
complied  with." 

Where  the  by-laws  of  a  mutual  fire  insurance  company  provide  that 
all  policies  shall  be  void  unless  previous  insurance  shall  be  expressed 
therein,  a  policy  not  expressing  previous  insurance  will  be  void,  even 
in  the  hands  of  an  assignee,  and  even  though  the  insurers  knew  that 
other  insurance  existed,  and  that  the  assured  intended  that  it  should 
remain  in  force,  and  that  he  supposed  that  the  insurers  would  make 
the  policy  subject  to  such  prior  insurance.  The  remedy,  in  such  cases, 
is  to  seek  a  reformation  of  the  contract.'  A  court  of  law  must  act 
upon  the  agreement  as  it  is.  It  cannot,  add  to,  strike  out  or  change 
anything  in  it,  so  as  in  any  respect  to  change  or  vary  the  contract  as 
evidenced  by  the  writing  itself. " 

Substantial  compliance. 

Sec.  360.  Where  the  charter  provides  that  other  insurance  shall 
be  with  the  consent  of  the  directors,  "  signified  by  indorsement  on 
the  hack  of  the  policy,"  a  recital  of  such  other  insurance  in  the  body 
of  the  policy,  is  a  substantial  compliance  with  the  requirements  of  the 
charter,"  and  the  amount  being  assented  to,  and  the  charter  not  requir- 
ing the  name  of  the  company  in  which  such  other  insurance  exists 
should  be  inserted  in  the  consent,  such  policies  may  be  renewed,  or 
insurance  to  the  same  amount  obtained  in  other  companies.'  The 
charter  held  that  consent  might  be  given  by  the  secretary  and  presi- 
dent. Held,  that  consent  given  by  the  secretary  or  a  director  was  not 
suflS.cient.' 

'Bheese,  J.,  I/ycoming  Ins.  Co.  v.  Barringer,  73  111.  235;  Com.  Im.  Co.  v. 
SpankThoble,  52  111.  53  ;  ^tria  Ins.  Co.  v.  Maguire,  57  id.  342 ,  Reaper  v.  Ins.  Co., 
62  Id.  458 ;  Sdhettler  v.  Ins.  Co.,  38  id.  168.  No  defense  based  upon  a  breach  of 
a  condition,  requiring  notice  and  indorsement  of  other  insurance,  can  be  made 
-when  the  policies  wei-e  all  issued  by  the  saine  agent.  Fanners'  Mut.  Ins.  Co.  v. 
Taylm;  73  Penn.  St.  342  ;  Russell,  etc.,  Co.  i'.  State  Ins.  Co.,  55  Mo.  585.  Oi-  even 
where  the  ag-ent  issuing-  the  policy  had  notice  that  other  insurance  had  been  or 
would  be  obtained,  and  did  not  object  thereto.  Planters',  etc.,  Ins.  Co.  v.  lAions, 
38  Tex.  253.  " 

''McEwen  v.  Montgmnsry,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  101. 

''Bigler  v.  iV.  T.  Central  Ins.  Co.,  20  Barb.  (N.  Y.)  635. 

'Barrett  v.  Union,  etc.,  Ins.  Co.,  7  Gush.  (Mass.)  175. 

"Fletcher,  J.,  in  Barrett  v.  Ins.  Co.,  ante. 

°  Mr.it  Baptist  Society  v.  HlllsborougJi  Mut.  Ins.  Co.,  19  N.  H.  580. 

'Id. 

^  Stark,  etc.,  Ins.  Co.  v.  Rurd,  19  Ohio  149. 
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A  by-law  of  a  mutual  insurance  company,  that  "  persons  insuring 
■with  this  company  may  insure  with  other  companies,  with  the  consent 
of  the  directors  indorsed  on  the  policy,"  was  printed  on  the  policy, 
and  the  court  held  that  it  was  to  be  treated  as  a  stipulation  amount- 
ing to  a  warranty,  and  amounted  to  a  prohibition.'  When  the  by- 
laws of  a  company  provide  that  any  insurance  subsequently  obtained 
without  the  consent  in  writing,  of  the  president,  and  that  such  by-laws 
shall  not  be  changed  except  by  vote  of  two-thirds  of  the  stockholders 
or  directors,  the  mere  verbal  assent  of  the  president  to  other  insurance 
is  not  sufficient.^  Where,  ten  days  before  the  fire,  another  policy  was 
taken  out  upon  the  property,  and  no  notice  thereof  given,  it  was  held 
that  the  insured  was  bound  to  use  reasonable  diligence  in  that  respect, 
and  that,  as  there  was  no  evidence  that  he  had  given  any  notice  or 
attempted  to,  there  was  no  question  for  the  jury  as  to  diligence.^ 

Efffect  of  charter  provisions. 

Sec  361.  It  has  been  held  that,  when  the  policy  requires  that  notice 
shall  be  given  in  writing,  unless  waived,  the  requirement  must  be 
complied  with  strictly,  ^nd,  if  the  charter  of  the  company  requires  the 
notice  to  be  in  writing,  and  consent  indorsed,  the  company  caimot 
waive  compliance,  as  compliance  with  a  provision  of  any  condition  of 
the  contract  fixed  by  law  cannot  be  waived  ;  *  and  it  would  seem  that, 
generally,  notice  must  be  given  instanter,  at  the  peril  of  the  assured. 
He  cannot  avoid  the  effect  of  a  breach  of  the  condition  by  pleading, 
or  showing,  that  he  had  not  had  time  to  give  the  notice.  The  question 
of  diligence  does  not  arise.' 

Prior  insurance,  erroneous  statement  of. 

Sec.  362.  It  is  not  necessary,  where  notice  of  other  insurance  is  required, 
that  the  name  of  the  company  or  the  amount  of  the  insurance  should  be 

^Bygwn  v.  JEtna  Ins.  Co.,  11  Iowa,  21. 

'Hall  V.  Mechanics',  etc.,  Ins.  Co.,  6  Gray  (Mass.)  169. 

'  Inland,  etc..  Ins.  Co.  v.  Phaniix  Ins.  Co.,  31  Penn.  St.  348. 

'Security  Ins.  Co.  v.  Fay,  22  Mich.  467;  Coach  v.  City  F.  Ins.  Co.,  38  Corn. 
181 ;  6-ilbeit  v.  Phamix  Iris.  Co.,  36  Barb.  (N.  Y.)  372,  even  though  the  agent 
makes  a  memorandum  of,  on  jirivate  book  of  his  own,  which  contains  some  entiies 
relating  to  insurance,  Pender  v.  Am.  Ins.  Co.,  12  Cush.  (Mass.)  469  ;  Hutchinson 
V.  Western  Ins.  Co.,  21  Mo.  97;  Simpson,  v.  Penn.  Ins.  Co.,  38  Penn.  St.  280. 
■When  required  to  be  indorsed  on  policy,  such  indoi-sement  is  a  condition  prece- 
dent, and  is  not  satisfied  by  a  verbal  notice  to  the  insurer.  HiitcMmon  v.  Ins. 
Co.,  21  Mo.  97.  Nor  by  exhibiting  a  memorandum  thereof  to  the  agent,  who  said 
he  had  entered  it  in  his  book,  and  it  would  be  the  same  as  though  indorsed  on 
the  policy.  Worcester  Bank  v.  Hartford  Ins.  Co.,  11  Cush.  (Mass.)  265.  But 
this  would  hardly  be  regarded  as  the  rule  now,  where  the  charter  of  the  com- 
pany provides  the  mode  in  which  consent  must  be  given ;  it  must  be  complied 
with,  and  a  different  mode  will  be  inoperative.  Blanchard  v.  Atlantic  Ins.  Co., 
33  N.  H.  9 ;  Fabyan  v.  Am.  F.  Ins.  Co.,  33  id.  203. 

<- Hendrickson  v.  The  Queen's  Ins.  Co.,  30  U.  C.  (Q.  B.)  186. 
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correctly  stated,  and  a  mistake  in  either  respect,  if  the  insurance  is 
not  greater  than  that  stated,  is  not  material.'  But  if,  at  the  time  of 
taking  out  a  policy,  it  is  stated  that  prior  insurance  exists  in  certain 
companies  for  certain  amounts,  when,  in  fact,  no  such  insurance  exists, 
the  insurer  is  not  justified  in  afterwards  taking  out  policies  for  that 
aniotint  in  other  companies,  and  if  he  does  so,  they  will  render  the 
prior  policy  void.'  But,  where  the  charter  itself  contains  no  provision 
in  this  respect,  the  fact  that  the  policy  expressly  provides  that  no  con- 
dition shall  be  waived,  except  in  writing,  signed  by  the  secretary  or 
other  officer,  will  not  prevent  the  insured  from  setting  up  a  waiver  by 
parol,  especially  if  the  acts  constituting  the  waiver  can  be  fairly 
attributed  to  the  company,  which  is  always  the  case  when  it  is  the  act 
of  an  agent  authorized  to  make  or  revoke  contracts  of  insurance.' 

In  a  Georgia  case,*  the  company's  agent,  who  had  authority  to  make 
and  revoke  contracts,  was  notitied  that  other  insurance  would  be  made, 
and  he  consented  thereto  verbally,  but  did  not  indorse  consent  on  the 
policy.  The  policy  afterwards  expired,  and  was  renewed  by  the  same 
agent,  and  it  was  held  that  the  condition  w^s  waived.  McCay,  J., 
in  passing  upon  this  question,  said :  "  Consent  to  a  prior  or  subsequent 
insurance  is  within  the  scope  of  the  agent's  authority,  as  the  every- 
day practice  of  the  country  proves,  and,  if  an  agent  does,  in  fact,  so 
consent,  and  the  insured,  in  good  faith,  acts  upon  it,  we  think  it  is 
fraud  upon  the  insured  for  the  company  to  set  up  that  they  had  stipu- 
lated this  consent  to  be  in  writing. 

It  will  be  noticed  that  this  stipulation  has  nothing  really  to  do  with 
the  contract  of  insurance.  Double  insurances  are  perfectly  legal.  They 
are,  in  fact,  an  advantage  to  the  company,  since,  in  case  of  loss,  they 
can  compel  a  division  of  the  loss.  The  only  object  of  this  clause,  at 
least  the  only  legitimate  object,  is  to  guard  against  the  over  insurance 
of  the  property,  and  the  consequent  temptation  to  crimes.  But,  when 
it  affirmatively  appears  that  the  consent  was  given,  and  that  the 
insured  has  acted  upon  it,  we  think  it  would  but  be  the  perpetration 
of  fraud  to  permit  the  company  to  take  advantage  of  its  own  wrong, 
and  escape  liability,  because  Us  agent  has  failed  to  do  his  duty  to  the 
insured.     For  myself,  I  am  of  opinion  that  such  stipulations  are  void.    < 

'Osser  v.  Provincial  Ins.  Co.,  12  U.  C.  (C.  P.)  141. 

'Conway  Tool  Co.  v.  Hudson  R.  Ins.  Co.,  12  Cush.  (Mass.)  144. 

'Pechner  v.  Phmnix  Ins.  Co.,  6  Lans.  (N.  Y.)  411;  aff 'd,  Ct.  of  App.,  65  N. 
Y.  195. 

*Carrugi  v.  Atlantic  Ins.  Co.,  40  Ga.  135 ;  2  Am.  Rep.  567. 
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Parties  may  stipulate  as  they  please,  in  their  contracts,  as  to  the  sev- 
eral rights  and  obligations  of  each,  but  the  mode  by  which  it  shall  be 
proven,  whether  or  not  there  has  been  a  breach  or  performance  of 
those  stipulations,  is  matter  to  be  regulated  by  law,  and  not  by  the 
stipulations  of  the  parties.  Whether  parol  evidence  is  admissible  to 
prove  the  facts,  or  whether  they  can  only  be  proven  by  writing,  it 
seems  to  me  is  regulated  by  law,  on  grounds  of  public  policy,  and  for 
the  public  convenience,  and  is  not  matter  of  stipulation.  Would  a 
promissory  note  from  A.  to  B.,  stipulating  that  no  proof  of  its  discharge 
should  be  taten,  unless  it  were  proven  by  two  witnesses,  be  binding  ? 
Would  a  contract  to  be  performed  en  a  certain  day,  and  stipulating 
that  the  day  should  not  be  altered  by  a  subsequent  contract,  without 
proof  in  writing,  signed  by  the  obligee,  bind  the  obligor,  if,  in  fact,  for 
a  new  consideration,  there  should  be  a  change  of  the  day,  and  no  writ- 
ing be  taken  ?  I  think  not,  and  I  think  these  stipulations  stand  on 
the  same  footing.  It  is  an  attempt  to  change  the  rules  of  evidence,  to 
make  a  new  law,  to  regulate  the  proceedings  of  the  courts.  This  is 
not  like  the  execution  of  a  promise,  which  contains  limitations  as  to 
the  mode  of  its  exercise.  This  is  a  simple  attempt  to  change  the  mode 
by  which  the  courts  should  arrive  at  whether  there  has  been  a  per- 
formance or  breach  of  a  contract.  In  my  judgment,  parties  cannot  do 
that.  Such  rules  and  modes  are  regulated  by  law,  on  grounds  of  pub- 
lic policy.  They  might  as  well  stipulate  that  the  fact  of  consent 
should  be  proven  only  by  personal  attendance  of  the  witness,  and  not 
by  interrogatories,  or  that  it  should  not  be  proven,  as  our  law  now 
permits,  by  the  parties.  The  judgment  of  the  court  in  this  case  is, 
however,  put  upon  the  ground  that  it  would  be  a  fraud  upon  the 
rights  of  the  insured,  after  he  has  got  the  consent  of  the  agent,  and 
acted  upon  it,  to  insist  upon  the  written  consent.  The  issue  before  the 
jury,  in  this  case,  is  wholly  one  of  bona  fides.  If  there  was  an  intent 
on  the  part  of  Carrugi  to  defraud,  as  a  matter  of  course  the  policy  is 
void.  It  is  the  essence  of  these  contracts  that  there  should  be  the 
utmost  good  faith,  and  this  on  grounds  of  public  policy,  independent 
of  the  rights  of  the  parties  in  the  particular  case." 

Verbal  notice  to  agent  sufficient. 

Sec.  863.  Verbal  notice  to  an  agent  is  sufficient,  unless  written  notice 
is  required,'  and  if  required  to  be  indorsed,  knowledge  of  the  agent  of 


'  Planters'  Mut.  Ins.  Co.  v.  I/yons,  33  Tex.  253  ;  Schenek  v.  Mercer,  etc.,  Ins. 
Co.,  24  N.  J.  L.  447;  McEwen  v.  Montgomery,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  101. 
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other  insurance  is  knowledge  of  the  company,  and  if  consent  is  not 
indorsed,  the  condition  is  waived,'  and  if  the  agent  is  notified  of  other 
insurance,  and  the  policy  is  left  with  him  for  that  purpose,  and  he  neg- 
lects to  indorse  consent,  the  condition  is  waived.''  Where  the  by-laws 
require  that  notice  shall  be  given,  and  consent  indorsed  by  the  secre- 
tary, consent  indorsed  by  a  directw  is  insiitficient.'  The  notice  nmst 
be  given  to  a  person  authorized  to  receive  it,  and  consent  to  other 
insurance,  and  notice  given  to  one  having  no  such  authority,  is  inoper- 
ative,* as  to  a  broker  who  is  not  an  agent  of  the  company,'  and  it 
seems  that  the  test  of  authority  is,  whether  the  person  has  authority 
to  countersign  the  policy,'  unless  some  particular  officer  is  named  in 

Notice  may  be  given  by  pai-ol,  and  if,  after  such  notice  is  given,  tlie  company 
does  anything  that  recognizes  the  policy  as  valid,  it  is  treated  as  an  assent  to  such 
other  insurance.     The  Kenton,  etc.,  Ins.   Co.  v.  Shaw,  6  Bush.  (Ky.)  174. 

^Russell  V.  8tate  Ins.  Co.,  55  Mo.  585. 

=  Cobb  v.  Ins.  Co.  of  JSF.  America,  11  Kan.  93. 

'  Ihrbes  v.  Agawam  Ins.  Co.,  9  Cush.  (Mass.)  470. 

'  Cfilbert  v.  PhumAx  Ins.  Co.,  36  Barb.  (N.  Y.)  372.  Notice  of  other  insurance 
in  order  to  be  operative  must  be  given  to  the  insurer  or  to  an  agent  authorized  to 
act  in  that  respect  fm-  it,  notice  given  to  a  special  agent,  having  no  authority  to 
consent  thereto,  is  not  sufficient.  Security  Ins.  Co.  v.  Pay,  22  Mich.  467  ;  Gilbert 
V.  Phosnix  Ins.  Co.,  36  Barb.  (N.  Y.)  372  ;  Mellen  v.  Hamilton,  F.  Ins.  Co.,  17 
N.  Y.  609.  And  the  ground  upon  which  the  Massachusetts  cases  rest  is,  that  the 
agent  had  no  authority  to  waive  a  condition  of  the  policy.  Barrett  v.  Mut.  etc., 
Ins.  Co.,  7  Cush.  (Mass.)  175  ;  Worcester  Bank  v.  Hartfm-d  F.  Ins.  Co.,  11  id. 
265.  "When  the  policy  provides  whose  consent  shall  be  obtained,  the  consent  of 
any  other  person  is  not  operative,  as  the  consent  of  a  director,  when  the  policy 
requires  the  consent  of  the  secretaiy.  Stark,  etc.,  Ins.  Co.  v.  Hnrd,  19  Ohio, 
149.  The  assured  takes  the  burden  of  establishing  the  authority  of  the  agent  to 
receive  notice  of  and  consent  to  other  insurance,  and  the  mere  fact  that  he  acted 
as  solicitor  and  delivered  the  policy,  is  not  enough  to  establish  it.  Mellen  v.  Hank- 
ilton  F.  Ins.  Co.,  ante.  But  an  agent  who  is  authorized  to  issue  policies  and 
make  the  contract  therefor,  is  to  be  treated  as  having  authority  to  consent  to 
other  insurance,  or  waive  the  breach  of  a  condition  of  the  policy  relating  thereto. 
Such  an  act  is  within  the  scope  of  his  apparent  authority.  Pitney  v.  Glen's  Falls 
Ins.  Co.,  65  N.  Y.  1 ;  Motley  v.  Empire  Ins.  Co.,  36  N.  Y.  550.  When  the  chai- 
ter  of  a  mutual  company,  or  the  general  statute  provides,  the  method  by  which 
the  business  of  the  company  shall  be  done,  and  also  provides  that  no  waiver 
shall  be  opej'ativc  unless  in  writing  upon  the  policy,  of  course,  neither  an  officer 
or  agent  can  w.aive  the  condition.  Couch  v.  City  F.  Ins.  Co.,  38  Conn.  181 ; 
Fabyan  v.  Union,  etc.,  Ins.  Co.,  33  N.  E.  203.  A  general  agent,  or  the  agent  who 
issued  the  policy,  or  an  agent  appointed  in  place  of  the  one  who  issued  the  policy, 
may  generally  bind  the  company  by  thsir  consent  to  other  insurance.  But  an 
agent  in  another  town,  who  is  merely  a  local  agent,  is  held  not  authorized  prima 
facie  to  give  consent  to  other  insurance  upon  a  policy,  issued  by  another  local 
agent,  and  the  burden  is  upon  the  plaintiff'  to  show  authority  in  such  agent,  and 
failing  to  do  so,  such  consent  will  be  inoperative.  Secm-ity  Ins.  Co.  v.  Fav,  22 
Mich.  467.  -f  J/  ». 

'  Mellen  v.  Hamilton  Ins.  Co.,  17  N.  Y.  609. 

\Security  Ins.  Co.  v.  Fay,  22  Mich.  467.  In  the  Dayton  Ins.  Co.  v.  Kelly,  24 
Ohio  St.  345,  it  was  held  toat  a,  condition  in  a  contract  for  insurance  requiring 
notice  _  of  prior  insurance  is  waived  by  accepting  the  risk  on  an  appUcation 
wherein  the  question  concerning  prior  insurance  is  not  answered.  Where  notice 
of  additional  insurance  is  required  to  be  given  to  the  insurer,  it  may,  before  the 
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the  policy,  and  a  notice  given  to  a  local  agent  neither  authorized  nor 
held  out  as  authorized  to  act  for  the  company  in  these  respects,  is  not 
good.'  And  the  same  rule  applies  in  the  case  of  consent.  It  must  be 
be  given  by  a  person  authorized  to  give  it,  otherwise  it  is  invalid  ;  as, 
-where  the  policy  provides  that  consent  shall  only  be  given  by  the 
secretary ;  consent  given  by  the  president  is  not  binding  upon  the 
company,'  unless  it  is  subsequently  ratified,  and  the  breach  of  the 
condition  waived.  The  distinction,  however,  between  companies  whose 
charter  limits  their  powers  in  these  respects,  and  those  whose  charters 
impose  no  restrictions.  In  the  one  case,  the  charter  mode  must  be 
literally  complied  with,  and  cannot  be  waived,'  while  those  companies 
whose  powers  are  not  restricted  in  those  respects,  either  by  their  char- 
ter or  by  general  law,  may  waive  strict  compliance.'' 

Notice  to  former  agent,  but -who  was  not  agent  when  notice  was  given,  Insufficient. 

Sec.  364.  The  fact  that,  through  negligence  on  the  part  of  the  assured 
in  making  inquiry,  he  gave  notice  of  other  insurance  to  the  agent  of 
whom  he  procured  the  insurance,  but  whose  authority  to  act  for  the 
company  at  that  time  liad  been  revoked,  will  not  screen  him  from  the 
operation  of  the  condition.  He  was  bound,  at  his  peril,  to  give  notice 
to  one  authorized  to  receive  it."  Notice  to  a  person  authorized  to  act 
upon  it  must  be  shown,  and  if  the  assured  omits  to  testify  positively 
that  he  gave  notice,  the  inference  is  warranted  that  he  did  not  give  it.° 

The  mere  fact  that  the  authority  of  an  agent  has  been  revoked, 

receipt  of  the  policy,  be  given  to  the  agent  of  the  insurer  who  effected  the  insur- 
ance, and  with  whom  the  policy  is  intrusted  for  deliveiy  to  the  assured  in  fulfill- 
ment of  the  contract ;  and  the  indorsement  of  such  additional  insurance  upon  the 
policy  by  such  agent  must  be  regarded  as  the  act  of  the  pj-incipal,  thereby 
assenting  to  the  additional  insurance.  Where  the  agent  of  an  insurance  company 
effects  a  contract  for  intermediary  insurance  and  for  a  policy,  and  delivers  a  cer- 
tificate of  the  contract  to  the  applicant,  under  an  agreement  to  give  time  for  the 
payment  of  the  premium,  and  the  principal  charges  the  agent  with  the  amount 
of  the  premium,  which  is  settled  and  paid  after  the  loss,  a  condition  that  "no 
insurance,  original  or  continued,  shall  be  considered  as  binding  until  the  actual 
payment  of  the  premium"  contained  in  the  printed  policies  of  the  company, 
according  to  the  terms  of  which  the  insurance  was  effected,  must  be  deemed  to 
have  been  waived,  although  the  agent  had  no  express  authority  to  give  time  for 
the  payment. 

'  Seeurity  Ins.  Co.  v.  Fay,  ante. 

^Hale  V.  Mechanics',  etc.,  Ins.  Co.,  6  Gray  (Mass.)  169. 

'  CoiLch  V.  City  F.  Ins.  Co.,  38  Conn.  181 ;  Blanchard  v.  Atlantic  Ins.  Co.,  33 
N.  H.  9  ;  Seeurity  Ins.  Co.  v.  Fay,  22  Mich.  467  ;  Hale  v.  Mechanics,  etc.,  Ins. 
Co.,  ante;  Fabyan  v.  Vn.  Mut.  F.  Ins.  Co.,  33  N.  H.  203;  Forbes  v.  Aqavmn, 
Ins.  Co.,  9  Cush.  (Mass.)  470. 

*  Couch  v.  City  F.  Ins.  Co.,  ante. 

'III.  Mut.  Ins.  Co.  V.  Malloy,  50  111.  419 ;  Gilbert  v.  PJimnix  Ins.  Co.,  36  Barb. 
(N.  Y.)  372. 

'III.,  etc.,  Ins.  Co.  v.  MalUyy,  50  lU.  419. 
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does  not  of  itself  render  notice  to,  or  consent  given  by  him  inopera- 
tive. The  question  is  whether  the  company  took  proper  measures  to 
withdraw  all  his  apparent,  as  well  as  actual  authority.  Whether  the 
assured  knew,  or  might  have  known  upon  reasonable  inquiry,  that  his 
agency  had  been  revoked;  and  this  involves  the  further  question 
whether  there  was  anything  to  put  him  on  inquiry.  The  company 
cannot  permit  an  agent  whose  power  has  been  revoked,  to  still  hold 
himself  out  as  their  agent  when  they  have  the  power  to  prevent  it, 
and  then  shield  themselves  from  liability  upon  the  ground  that  his 
authority  had  been  revoked.  In  all  such  cases  the  question  is,  as  a 
prudent  man,  ought  the  assured  have  made  inquiry,  and  having  made 
it,  could  he  have  ascertained  the  fact  of  want  of  authority  in  the  agent  ? 

When  change  in  the  distribution  of  the  risk  avoids. 

Sec.  365.  "Where  the  policy  provides  that  the  "  insured  shall  give 
notice  of  all  additional  insurance,  and  of  all  changes  that  may  be  made 
in  such  additional  insurance,"  a  change  in  the  sums  insured  by  each 
policy,  although  the  aggregate  amount  of  the  insurance  is  not  increased, 
operates  as  a  breach  of  the  condition.  Thus,  the  plaintiif  gave  notice 
of  additional  insurance  of  §1,000  on  the  building,  $2,000  on  stock, 
and  §7,000  on  machinery.  Subsequently  one  policy  was  renewed,  but 
the  sum  insured  was  subdivided  differently,  and  it  was  held  that  the 
change  in  this  respect  was  a  breach  of  the  condition.' 

Simultaneous  policies. 

Sec.  366.  Of  course,  policies  simultaneously  issued  by  two  companies, 
by  the  sariie  agent,  do  not  operate  as  a  breach  of  the  conditions  of 
either  policy,  under  the  rules  before  stated ;  '■'  but  where  two  policies 
are  issued  by  different  companies  and  different  agents,  although  the 
risk  commenced  at  the  same  moment,  yet  it  cannot  without  proof  be 
presumed  that  the  agents  of  the  two  different  companies  issued  to  the 
same  assured  two  simultaneous  policies,  and  the  presumption,  both  of 
law  and  fact,  is,  that  one  was  antecedent  to  the  other,  so  that  both 
companies  are  entitled  to  notice  in  respect  to  prior  and  additional 
insurance,  and,  unless  such  notice  is  given,  both  policies  are  void.° 

'Simpson  v.  Pennsylvania  F.  Ins.  Co.,  38  Penn.  St.  250. 

^  In  Washington  Ins.  Co.  v.  Davison,  30  Md.  91,  a  fire  insurance  company  was 
applied  to  for  a  policy  upon  certain  property,  and,  for  its  own  convenience,  and 
not  at  the  request  of  the  insured,  it  applied  to  another  company  to  share  the  risk. 
The  secretaries  of  the  two  companies  examined  the  risk  together,  but  two  poli- 
cies, jn-ecisely  similar,  were  drawn,  and  subsequently  altered  in  the  same  par- 
ticulars, and  the  premium  on  both  was  paid  at  the  same  time.  It  was  held  that 
the  policies  were  nmultaneous,  and  neither  required  notice  or  consent  of  or  for 
the  other  to  be  given, 

'  Manhattan  Ins.  Co.  v.  Stein,  5  Bush.  (Ky.)  652. 
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Renewal  must  keep  former  policies  on  foot  without  change  as  to  amount  or  distribution  of  risk. 

Sec.  367.  While  the  renewal  of  a  prior  policy  existing  at  the  time  when 
insurance  is  made,  and  assented  to,  is  not  a  breach  of  a  condition  requir- 
ing notice  to  be  given  "  of  any  insurance  already  made,  or  which  shall 
hereafter  be  made  elsewhere  upon  the  same  property,"  yet  the  taking 
of  a  new  policy  for  the  same  amount  in  another  company  in  place  of 
a  policy  expired,  is  a  breach  of  such  condition,  unless  notice  thereof  is 
given.' 

Such  a  provision  may  be  recinded  or  modified,  even  by  parol,  and 
may  be  implied  from  the  conduct  of  the  parties ; '  as  by  the  renewal 
of  the  policy  with  notice  or  knowledge  of  other  insurance.'     The  bur- 


'Eealey  v.  Imperial  Ins.  Co.,  5  Nev.  268. 

'Dearborn  v.  Cross,  7  Cow.  (N.  Y.)48;  Carroll  v.  Charter  Oak  Ins.  Co.,  38  Barb. 
(N.  \.)  402;  40  id.  292 ;  Carrv^i,  v.  The  Atlantic,  etc.,  Ins.  Co.,  40  Ga.  135.  In 
Pechner  v.  Phmiix  Ins.  Co.,  65  N.  Y.  195,  it  appeared  on  the  ti-ial  that  the  policy 
in  question  was  issued  at  Elmira  by  Thomas  Periy,  agent  for  the  defendant.  It 
was  in  force  from  the  31st  day  of  March,  1866,  to  the  same  date  in  1867,  and  was 
issued  to  Henry  D.  Straus  upon  a  stock  of  goods  in  that  city.  Pechner,  the  plain- 
tiff, bought  the  goods  of  Straus,  who  had  three  other  policies  upon  them,  issued 
by  one  Ayres,  amounting  in  the  aggi-egate  to  !?5,500.  When  the  sale  to  Pechner 
took  place  the  plaintiff  and  Straus  called  at  the  office  of  Perry  and  stated  the 
terms  of  the  ti-ansaction.  Scott,  Perry's  partner,  looked  at  all  the  policies  and 
wrote  a  consent  to  the  transfer  on  that  of  the  defendant,  saying  to  the  plaintiff, 
"  you  are  all  right,  this  is  all  you  want."  Afterwards,  and  while  the  poUcy  of  the 
defendant  was  in  force,  the  plaintiff  surrendered  the  policies  issued  by  Ayres  and 
took  out  three  new  policies  in  other  companies.  The  amount  of  insurance  was 
the  same.  In  April  the  plaintiff  removed  to  another  store.  He  thereupon  saw 
Scott  and  got  his  consent  in  wi-iting  to  the  removal.  At  the  same  time  he  exhib- 
ited to  him  the  new  policies,  and  Scott  had  them  in  his  hands  and  opened  them. 
The  plaintiff  then  asked  Scott  if  these  insurances  were  good  and  all  right,  and 
Scott  having  opened  and  looked  them  over  said  they  were  all  right.  The  renewal 
of  the  defendant's  policy  took  place  in  March,  and  the  facts  just  detailed  occurred 
thereaftei".  Scott  denied  that  he  ever  knew  that  the  plaintiff  had  other  insurance 
to  the  amount  of  $5,500,  or  that  he  was  ever  asked  to  consent  to  that  amount,  or 
did  consent  to  it.  He  however  said  that  he  had  consented  to  $2,000  other  insur- 
ance, and  that  when  Sti-aus  and  the  plaintiff  called  on  him  to  get  consent  to  the 
assignment  they  had  papers  in  an  envelope  and  handed  him  the  package  which 
was  said  to  contain  policies  written  by  Ayres,  and  that  he  took  out  one  policy  and 
gave  consent  to  the  assignment.  It  was  proved  by  Scott's  testimony  that  he  had 
been  an  agent  for  the  defendant  for  about  nine  years,  and  was  such  at  the  time, 
and  had  issued  many  policies  and  renewals  in  the  company,  and  consented  to 
other  insurance.     It  was  held  that  the  plaintiff  was  entitled  to  recover. 

'  Carroll  v.  Charter  Oak  Ins.  Co.,  ante.  In  Mentz  v.  Lancaster  Ins.  Co.,  78 
Peon.  St.  475,  the  court  held  that  while  a  general  agent  of  an  insurance  com- 
pany could  not  waive  any  of  the  conditions  of  the  policy,  yet,  if  an  agent  did  any 
act  that  induced  the  assui-ed  to  believe  that  a  condition  in  I'eference  to  consent  to 
and  indorsement  of  other  insui-ance  upon  a  policy  had  been  complied  with,  the 
company  would  be  estopped  thereby  from  setting  up  a  breach  of  such  condition. 
In  this  case  Mentz  procured  a  policy  in  the  Lancaster  Ins.  Co.,  for  |600,  which 
contained  a  condition  "that if  the  assured,  or  any  person  or  parties  interested, 
shall  have  existing  during  the  existence  of  this  policy,  any  other  contract  er 
agreement  for  insurance,  whether  valid  or  not,  *  *  not  consented  to  by  this 
company  in  writing,  and  mentioned  in  or  indorsed  upon  this  policy,  then  this 
poUcy  shall  be  of  no  effect.  A  loss  having  oecnri'ed,  the  plaintiff  offered  to  prove 
that  the  agent  who  effected  the  policy  for  the  Armenia  Company  had  knowledge 
of  the  policy  in  the  Lancaster  Company,  be  having  been  the  agent  who  procured 
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den  is  upon  the  assured  to  prove  notice  and  assent,'  but  there  is  no 
question  but  that,  if  distinct  notice  is  given  to  an  agent  that  other 
insurance  is  to  be  obtained,  and  he  consents  to  it,  that  the  company  will 
thereby  be  estopped  from  setting  up  a  breach  of  this  condition."  It  is 
enough  if  the  insurer  has  actual  knowledge  of  such  other  insurance.' 
But,  although  the  policies  are  simultaneously  issued,  yet  if  they  are 
issued  by  different  agents  and  in  different  companies,  notice  must  be 
given.* 

Where  a  prior  policy  existed,  and  was  referred  to  in  a  later  one 
obtained  upon  the  same  property,  or  where  a  subsequent  policy  has 
been  permitted,  a  renewal  of  either  policy  may  be  made  without  notice." 

Where  a  policy  contains  a  statement  that  other  insurance  to  a  cer- 
tain amount  exists  upon  the  property,  even  if  a  warranty,  it  is  satisfied 
if  such  insurance,  in  fact,  existed  at  the  time  of  issuing  the  policy, 
although  such  prior  insurance  became  void  immediately  upon  the  issue 
of  the  subsequent  policy,  because  assent  thereto  was  not  obtained,  and 
the  subsequent  insurer  will  be  liable  for  the  whole  loss,  although  the 
policy  provides  that  in  case  of  other  insurance  prior  or  subsequent,  in 
force  at  the  time  of  a  loss,  the  company  shall  only  be  liable  for  a  propor- 

the  policy.  Also  that  at  the  time  of  effecting  the  policy  in  the  Armenia  Company, 
the  assured  called  the  agent's  attention  to  the  fact,  and  that  notice  ought  to  be 
given  and  consent  indorsed,  and  that  when  the  agent  returned  the  policy  to  the 
assured,  who  could  not  i-ead  English,  he  told  him  that  the  proper  indoisement 
had  been  made  on  the  Lancaster  policy — the  agent  having  both  policies  in  his 
possession — which  was  not  true.  This  testimony  was  offered  to  excuse  notice  and 
want  of  indorsement.  The  lower  court  rejected  the  evidence  and  a  verdict  hav- 
ing been  rendered  for  the  defendant,  upon  appeal  it  was  set  aside  and  the  evi- 
dence held  admissible.  Sharswood,  J., said;  "  It  may  be  conceded  that  a  general 
agent  has  no  power  to  waive  any  express  condition  in  the  policy.  But  the  ques- 
tion was  not  of  their  power  to  do  this,  but  whether  their  declaration  of  a  fact, 
namely,  tJiat  the  condition  had  been  actually  complied  with,  would  not  estop  the 
company  from  controverting  that  fact.  The  evidence  offered  and  rejected  was,  that 
the  agent  had  told  the  assured  that  the  proper  indorsement  had  been  made  on  the 
policy.  Now  such  a  declaration  inade  by  a  duly  author-ized  agent,  would  operate  as 
an  estoppel.  It  lulled  the  party  to  sleep  by  the  assurance  that  the  conditions  of  his 
policy  had  been  complied  with,  and  that  his  indemnity  was  secui-ed."  The  court 
distinguished  the  case  from  that  of  Worcester  Bank  v.  The  Hartford  F.  Jtw.  Co., 
11  Cush.  (Mass.)  265,  upon  the  ground  that  in  that  case  the  agent  undertook  to 
waive  performance  of  a  condition,  while  in  this  he  positively  affirmed  that  the 
condition  had  been  pei-formed. 

^Healeyv.  Imperial,  etc.,  Ins.  Co.,  5  Nev.  268. 

'Carrugi  v.  Atlantic  F.  Ins.  Co.,  40  Ga.  135. 

*Bu,reka  Ins.  Co.  v.  Mobinson,  56  Penn.  St.  255  ;  5  Ben.  F.  I.  C.  141. 

*  Manhattan  Ins.  Co.  v.  Stein,  5  Buch.  (Ky.)  652. 

'Srown  v.  Cattaraugus  Ins.  Co.,  18  N.  Y.  385.  A  renewal  of  an  outstanding 
policy  is  not  other  insurance.  "  A  renewal,"  says  Dwight,  C,  in  Pitney  v.  Glens 
Falls  Ins.  Co.,  65  N.  Y.  1,  "is  in  one  sense,  a  new  contract,  but  it  is  not  other 
insurance  within  the  meaning  of  the  policy.  It  is  but  the  continuation  of  an 
existing  inswaiwe.  *  *  if  notice  of  the  origiiidl  insurance  is  given,  it  must  be 
held  to  continue  tlirov^gh  all  true  renewals  of  it." 
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tionate  amount  of  the  loss.'  Bnt  where  an  application  stated  that  there 
was  other  insurance  to  tlie  amount  of  §8,000,  on  the  property,  $5,000 
in  the  iEtna,  and  §3,000  in  the  Conway  Mutual ;  and  there  was,  in 
fact,  at  the  time  when  the  application  was  made,  no  insurance  upon 
the  property,  but  a  policy  was  subsequently  obtained  for  $8,000,  in 
the  Trenton  and  Lafayette  offices,  it  was  held  that  the  procurement 
of  these  policies  invalidated  the  policy  in  the  defendant  company." 

Assent  -nrithont  indorsement 

Sec.  368.  It  has  formerly  been  held  that,  not  only  notice  of  the  other 
insurance,  prior  or  subsequent,  must  be  given,  hut  also  that  it  must  be 
indm-sed  upon  the  policy  when  so  provided  therein."  But  the  tendency 
of  the  courts  laterly  is  towards  a  more  liberal  construction  in  favor  of 
the  assured,  and  there  is  now  no  question  but  that  oral  notice  and  an  oral 
assent,  or  acts  amounting  to  an  assent,  without  an  indorsement  upon  the 
policy,  is  sufficient; '  and  knowledge  of  the  existence  of  prior  insurance 
by  the  agent  issuing  the  policy,  which  he  understands  is  to  be 
retained,  or,  perhaps,  to  state  it  more  broadly,  which  the  insured  has 
not  promised  to  cancel,  dispenses  with  the  necessity  of  either  notice 
or  indorsement.  By  issuing  the  policy  with  knowledge  of  such  prior 
insurance,  the  insurer  waives  compliance  with  the  conditions  of  the 
policy  in  that  respect,  and  is  afterwards  estopped  from  setting  it  up 
in  defense ;  °  as  where  the  same  agent  procured  both  policies ; "  or 

^Forbusk  V.  Western,  etc.,  Ins.  Co.,  4  Gray  (Mass.)  337. 

'  Conway  Tool  Co.  v.  Hudson  R.  Ins.  Co.,  12  Cush.  (Mass.)  144. 

'  Carpenter  v.  Providence,  etc.,  Ins.  Co.,  16  Pet.  (U.  S.)  495  ;  2  Ben.  F.  I.  C. 
120  ;  Hutchinson  v.  Western  Ins.  Co.,  21  Mo.  97. 

'  Pitney  v.  Glejis  Falls  Ins.  Co.,  65  N.  Y.  1. 

'Horwitz  v.  JEquitable  Ins.  Co.,  40  Mo.  557 ;  Hubbard  v.  Hartford  F.  Ins.  Co., 
33  Iowa,  325 ;  Carroll  v.  Charter  Oak  Im.  Co.,  38  Barb.  (N.  Y.)  402;  Peckney  v. 
Phoinix  Ins.  Co.,  6  Lans.  (N.  Y  )  411 ;  affd.  65  N.  Y.  196  ;  Pitney  v.  Glens  Falls 
Im.  Co.,  65  N.  Y.  1  ;  Geib  v.  International  Ins.  Co.,  1  Dill.  (U.  S.  C.  C.)  443 ; 
McEwen  v.  Montgomery  Co.  Ins.  Co.,  5  Hill  (N.  Y.)  101 ;  Sexton  v.  Montgomery, 
etc.,  In^.  Co.,  9  Barb.  (N.  Y.)  191.  The  assured  will  be  permitted  to  show  the 
agent's  knowledge  of  such  othei-  insurance,  or  any  acts  tending-  to  establish  a 
waiver.  Whitwell  v.  Putnam  F.  Im.  Co.,  6  Lans.  (N.  Y.)  166 ;  Pottery.  Ontario, 
etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  147 ;  McMahon  v.  Portsmmbth,  etc.,  Ins.  Co.,  22  N.  H. 
15;  National  Ins.  Co.  v.  Crane,  16  Md.  260;  Farmers',  etc.,  Ins.  Co.  v.  Taylor, 
73  Penn.  St.  342;  Schenckv.  Mercer  Co.,  etc.,  Ins.  Co.,  24  N.  J.  447;  Hadley  v. 
N.  H.  F.  Ins.  Co.,  55  N.  H.  110 ;  Goodall  v.  N.  E.,  etc.,  Im.  Co.,  25  id.  169 ; 
Hayward  v.  National  Im.  Co.,  52  Mo.  181 ;  Kemton  Ins.  Co.  v.  Shea,  6  Bush. 
(Ky.)  174;  Washhigton  F.  Im.  Co.  v.  Paviion,  30  Md.  91;  Im.  Co.  of  N.  America 
v.  McDowell,  50  111.  120 ;  Dayton  Im.  Co.  v.  Kelly,  24  Ohio  St.  345 ;  Cobb  v.  Im. 
On.  of  N.  America,  11  Kan.  93 ;  Os.^er  v.  Pro^nncial  Im.  Co.,  12  U.  C.  (C.  P.)  141 ; 
Planters',  etc.,  Im.  Co.  v.  I/yom,  38  Texas,  258;  Webster  v.  Phoenix  Im.  Co.,  36 
Wis.  67 ;  Carrugi  v.  Atlantic  F.  Ins.  Co.,  40  Ga.  135. 

'Mussell  v.  iState  Im.  Co.,  55  Mo.,  585;  Kenton  Im.  Co.  v.  iShea,  ante;  Van 
Bwies  V.  United,  etc.,  Im.  Co.,  ante;  Washington  F.  Ins.  Co.  v.  Damson,  ante. 
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where  the  policy  was  left  with  the  agent  for  indorsement  of  assent, 
which  he  promised  to  make,  but  did  not; '  or  where  notice  of  snch 
other  insurance  was  given,  and  no  objection  made  thereto."  In  all  cases 
the  question  is,  whether  notice  was  given,  and  assent,  express  or 
implied,  on  the  part  of  the  insurer  or  the  agent,  is  established.  If 
notice  is  given,  it  is  the  business  of  the  company  at  once  to  elect 
whether  to  cancel  or  continue  the  risk ;  and  failing  to  cancel,  it  is 
held  to  have  elected  to  retain  the  risk;  and  the  justice  of  this  doc- 
trine is  not  doubtful.' 

Knowledge  of  other  insurance  after  policy  was  made,  effect  of. 

Sec.  369.  But  a  waiver  cannot  be  inferred  from  the  fact  that  the  com- 
pany after  its  policy  was  issued,  knew  that  other  insurance  had  been 
effected  upon  the  property,  unless  with  such  knowledge  they  do  some 
act  that  amounts  to  a  recognition  of  the  policy  as  a  valid  obligation.* 
But  if  the  assured  gives  notice  of  such  other  insurance,  and  no  objec- 
tion is  made,  and  the  policy  is  not  taken  up  and  canceled,  the  fact 
that  such  consent  was  not  indorsed  on  the  policy  will  not  render  it 
inoperative  and  void,  at  least  in  equity,  when  it  is  otherwise  free  from 
objection.^  So,  while  the  mere  fact  that  the  agent  knows  that  other 
insurance  exists  upon  the  property  is  not  evidence  of  notice  given  by 
the  assured,"  yet,  if  subsequently,  with  such  knowledge  the  agent  or 
the  company  do  any  act  that  recognizes  the  validity  of  the  policy,  it 
is  treated  as  a  waiver.' 

Waiver  of  breach  may  be  inferred. 

Sec.  370.  Where  the  policy  stipulates  that  the  aggregate  amount  of 
insurance  in  this  and  other  companies  shall  not  exceed  two-thirds  of  the 
estimated  cash  value  of  the  property,  and  greater  insurance  is  made, 
with  notice  to  the  company,  who  afterwards  make  atid  collect  an  assessment 
on  the  premium  note,  the  forfeiture  is  waived.'  So  if  notice  is  given 
before,  or  at  the  time  of  the  issue  of  a  renewal  receipt,  the  forfeiture  is 

'Co66  V.  Ins.  Co.  of  IS.  America,  ante. 

'Planters'  Ins.  Co.  v.  Iajous,  ante. 

'Planters'  Ins.  Co.  v.  Lyons,  ante. 

*  Simpson  \.  Penn,  etc.,  Ins.  Co.,  38  Penn.  St.  250;  Schenck  v.  Mercer  Coumky, 
etc.,  Ins.  Co.,  24  N.  J.  447. 

''National,  etc.,  Ins.  Co.  v.  Crane,  16  Md.  260. 

'Schenck  v.  Mercer,  etc.,  Ins.  Co.,  24  N.  J.  447. 

'  Ins.  Co.  V.  Stockblower,  26  Penn.  St.  199. 

'lyycmning  Ins.  Co.  v.  Stockholm,  3  Grant  (Penn.)  207.. 
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waived,  hut  not  if  the  notice  was  not  given  until  after  tlie  receipt  was 
issued.' 

Insurer,  upon  notice,  must  cancel  policy,  or  indorse  assent. 

Sec.  371.  Where  at  the  time  when  insurance  is  effected  the  agent 
knows  that  other  insurance  is  to  be  obtained,  and  engages  to  obtain  it, 
and  so  notifies  the  company,  but  no  indorsement  is  made  upon  the  policy, 
unless  the  company  objects  thereto  or  notifies  the  assured  of  its  objec- 
tion thereto,  it  is  estopped  from  setting  up  such  other  insurance  as  a 
breach  of  the  conditions  of  the  policy.'  So  where  the  company  or  its 
agent  is  notified  of  other  subsequent  insurance,  it  is  its  or  his  duty  to 
indorse  consent  upon  the  policy,  or  to  notify  the  assured  of  the  com- 
pany's refusal  to  carry  the  risk,  and  failing  to  do  so  it  is  estopped 
from  setting  up  such  other  insurance  as  a  breach  of  the  conditions  of 
the  policy.'  Where  the  plaintiff  procured  a  policy  in  the  defendant 
company,  and  subsequently  procured  other  insurance,  of  which  notice 
was  not  given,  but  when  the  policy  was  renewed,  he  informed  the 
defendants'  agent  of  such  other  insurance,  and  after  such  notice,  the 
agent  renewed  the  policy.  The  court  held  that  the  defendants  were 
thereby  estopped  from  setting  up  such  other  insurance  as  a  breach  of 
the  conditions  of  the  policy.'  So  where  the  policy  prohibited  other 
insurance  without  notice  and  consent,  the  plaintiff  procured  other 
insurance  and  notified  the  insurer,  who  acknowledged  the  receipt  of 
the  notice,  but  refused  to  give  consent  thereto  unless  the  insured  would 
consent  that  the  sum  recoverable  under  the  policy  should  not,  together 
with  all  other  insurance  thereon,  exceed  two-thirds  the  value  of  the 
property  insured.     In  an  action  upon  the  policy,  it  was  held  that  the 


'  Carroll  v.  Charter  Oak  Itis.  Co.,  40  Barb.  (N.  Y.)  492.  A  general  agent  of  an 
insurance  company,  may  gj-ant  permission  for  other  insurance,  or  waive  a  forfeit- 
ure for  a  breach  of  a  condition  against  it.  Thus  iu  Warner  v.  Peoria,  etc.,  Ins. 
Co.,  14  Wis.  SI'S,  the  policy  provided  that  it  should  become  invalid,  if  further 
insurance  should  be  effected  without  notice  to  the  company,  etc.  Afterward  the 
insured  applied  to  the  genei'al  agent  of  the  company  in  another  city,  to  procure 
him  other  insurance  on  the  property,  at  the  same  time  handing  him  this  policy. 
The  agent  inserted  in  the  policy,  "other  insurance  permitted  without  notice  till 
required.  J.  C.  M."  and  then  procured  the  othei'  insurance  desii'ed.  Held, 
that  he  was  authorized,  by  his  character  as  general  agent,  to  insert  this  clause, 
and  that  the  insui'ance,  effected  after  he  had  done  so,  did  not  work  a  forfeiture  of 
the  polic}'. 

^Honoitzw.  Equitable  Ins.  Co.,  40  Mo.  507;  Qeih  v.  International  Ins.  Co.,  1 
Dill.  (U.  S.)  443  ;  McEwen  v.  Montgomery,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  110 ;  Potter 
V.  Ontario  Ins.  Co.,  5  id.  147 ;  Pechner  v.  Phanix  Ins.  Co.,  7  Lans.  (N.  Y.)  411 ; 
Carroll  V.  Charter  Oak  Ins.  Co.,  40  Barb.  (N.  Y.)  292;  Continental  Ins.  Co.  v. 
H(Hon,  28  Mich.  174. 

'Planters'  Mut.  Ins.  ,Co.  v.  Lyons,  38  Tex.  253. 

*  Can-all  v.  Cha7-ter  Oak  Ins.  Co.,  1  Abb.  Dec.  (N.  Y.)  316. 
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condition  of  the  policy  was  not  broken,  and  that  the  insurer  had  no 
right  to  impose  such  condition,  that  it  should  either  have  assented  to 
or  dissented  from  such  other  insurance."  So  where  notice  of  other 
insurance  was  given,  and  receipt  thereof  was  acknowledged,  but 
neither  approbation  of  or  dissent  thereto  was  expressed,  it  was  held 
that  the  defendants  must  be  regarded  as  having  assented."  So  where 
notice  was  given  to  the  agent  who  procured  the  policy,  that  other 
insurance  existed,  the  court  held  that  the  company  was  thereby 
estopped  from  setting  up  such  other  insurance  as  a  breach  of  the  con- 
dition of  the  policy,  because  not  indorsed  thereon.'  Merely  employ- 
ing the  same  broker  who  procured  the  original  policy,  to  procure  other 
insurance,  is  not  such  constructive  notice  to  the  company  issuing  the 
first  policy,  as  to  constitute  a  compliance  with  the  clause  requiring 
notice  of  other  insurance  to  be  given  with  reasonable  diligence.' 
"When  a  company  upon  being  notified  of  other  insurance  does  not 
signify  an  objection,  it  is  treated  as  assenting  thereto.'  And  the 
notice  is  not  vitiated  by  an  error  iu  the  name  of  the  company." 

Farol  contract. 

Sec.  372.  Where  insurance  is  effected  by  parol,  no  policy  having  been 
issued,  mere  notice  of  additional  insurance  is  sufficient,  although  the 
usual  form  of  the  company's  policies  required  that  it  should  be  indorsed 
thereon.' 

Breach  of  condition  suspends  policy. 

Sec.  373.  When  a  policy  provides  that  if  other  insurances  or  insurance 
beyond  a  certain  amount  shall  be  obtained,  such  policy  shall  be  of  no 
effect,  the  policy  is  not  rendered  void  by  other  insurance,  or  over  insur- 
ance, but  only  inoperative  during  the  period  that  such  "other''  or 
"  over  insurance"  exists,  and  if,  prior  to  a  loss  such  other  insurance 
has  ceased  to  exist,  or  no  over  insurance  exists,  the  policy  is  operative 
and  enforcible."    And  it  has  been  held  in  Illinois,'  that  where  a  policy 

'  Wesflake  v.  St.  Lawrence  Ins.  Co.,  14  Barb.  (N.  Y.)  206. 

'Fatter  v.  Ontario  Ins.  Co.,  5  Hill  (N.  Y.)  147. 

'Sexton  V.  Montgomery,  etc.,  Ins.  Co.,  9  Barb.  (N.  Y.)  191. 

♦  Mellen  v.  Hamilton  F.  Ins.  Co.,  5  Duer.  (N.  Y.)  101 ;  Affd.  17  N.  Y.  609. 

"Potter  V.  Ontario,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  147. 

'  Benjamin  v.  Saratoga,  etc.,  Ins.  Co.,  17  N.  Y.  415. 

'  Eureka  Ins.  Co.  v.  Robinson,  56  Penn.  St.  256. 

■  In  Ohermeyer  v.  Cfldbe,  etc..  Ins.  Co.,  43  Mo.  573,  one  0.  effected  insurance  upon 
his  mill  for  §3,000.  The  policy  containing  the  clause  "  $18,000  on  same,  insured 
elsewhere,  and  $2,000  additional  to  be  insured,  to  be  reported  in  total  when 

'  N.  E.  F.  Ins.   Co.  v.  Schettl&r,  38  111.  166. 
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declared  that  it  should  be  void  in  case  other  insurance  should  "be 
existing  on  the  property  during  the  continuance  of  the  policy,"  that 
the  fact  that  other  insurance  had  existed  during  the  time,  but  which 
did  not  exist  at  the  time  of  the  loss,  did  not  defeat  the  insurer's  liability 
under  the  policy.  The  condition  being  construed  as  intending  merely 
that  such  policy  should  be  inoperative  only,  while  such  other  insurance 
existed. 

Insolvency  of  other  insurers  does  not  prevent  forfeiture. 

Sec.  374.  The  fact  that  the  company  in  which  the  "  other  insurance  " 
was  made  is  insoheiit,  does  not  prevent  the  operation  of  the  forfeiture. 
The  test  is  not  whether  the  insurance  in  the  other  companies  can  be 
collected,  but  whether  it  is  enforceable  as  a  legal  claim.^ 

Confnsion  of  goods. 

Sec.  375.  In  a  New  York  case,  a  question  arose  as  to  the  effect  upon 
such  a  condition  by  what  may  be  termed  a  confusion  of  the  property. 
Thus,  the  plaintiff'  had  a  policy  in  the  defendant  company  upon  a 
stock  of  goods  at  146  River  street,  Troy.  The  policy  contained  a  con- 
dition that  "  in  case  any  other  policy  of  insurance  has  been  or  shall 
be  issued,  covering  the  whole  or  any  portion  of  the  property  insured 
by  this  company,  the  policy  shall  be  void,  unless  notice  thereof  be 
given,  and  the  company's  assent  obtained  thereto  in  writing."  The 
defendants  subsequently  consented  that  the  goods  might  be  removed 
to  a  store  adjoining,  148  River  street,  at  which  place,  at  that  time,  the 
plaintiffs  had  a  large  stock  of  similar  goods  insured  in  another  corn- 
required,"  with  the  usual  stipulations  for  notice  and  indorsement  upon  the  policy 
of  all  previous  and  subsequent  insurance,  in  default  of  which  the  policy  should 
be  of  no  effect.  While  the  policy  was  in  force,  O.,  on  the  13th  of  September,  1865, 
was  insured  up  to  $23,000,  the  stipulated  amount,  and  on  the  Hth  of  November, 
1865,  for  $2,500  additional,  of  which  the  insurance  company  had  no  notice.  The 
agent  of  the  company  that  issued  the  last  insurance  in  June,  1865,  told  0.  that  he 
should  cancel  one  of  his  old  policies  for  the  same  amount,  when  it,  expired  in 
November,  which  was  before  the  new  policy  was  taken,  but  did  not  do  so  until 
December,  1865,  thus  making-  an  over  insurance  for  more  than  a  month.  At  the 
date  of  the  loss  the  total  amount  of  insurance  was  ."312.000,  including-  this  policy. 
Held,  that  there  was  no  violation  of  the  conditions  of  the  policy,  which  would  dis- 
charge the  insurance  company.  See,  similar  in  principle.  Ins.  Co.  v.  Coatsville 
Shoe  Factory,  80  Penn.  St.  385. 

'  Thus,  in  Ryder  v.  PJiWnix  Ins.  Co.,  98  Mass.  185,  it  appeared  that,  at  the  time 
when  the  plaintiffs  took  out  the  policy  in  the  defendant  company,  they  held 
policies  in  other  companies  to  the  full  value  of  the  property  msured,  covermg  the 
same  risks  One  of  the  companies,  in  which  a  pohcy  existed,  had  become  insol- 
vent and  proceedings  for  its  dissolution  had  been  commenced  in  New  York,  but 
whether  dissolution  had  actually  been  decreed  did  not  appear,  nor  was  it 
mateiial,  in  the  view  that  the  coui-t  took  of  the  question.  Ihe  court  held  that 
the  policy  was  void  in  any  event,  as  the  validity  of  the  subsequent  policy  did  not 
depend  upon  the  question  whether  the  pi-ior  insurance  was  woi-thless  and  could 
not  be  collected,  but  upon  the  question  whether,  in  law,  other  insurance  existed. 
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pauy,  of  which  fact  the  defendant  was  not  aware.  A  loss  having 
occurred,  the  defendants  held  that  they  were  not  liable  because  of  the 
insurance  upon  the  goods  in  148,  of  which  they  had  no  notice.  But 
the  court  held  that  there  had  been  no  breach  of  the  conditions  of  the 
policy,  because  the  two  policies  did  not  cover  the  same  goods.'  But 
a  contrary  doctrine  is  held  in  Louisiana."  In  that  case,  the  plaiutifl' 
had  an  insurance  upon  a  stock  of  goods  owned  by  him  and  kept  in  his 
store,  and  the  policy  prohibited  other  insurance.  Subsequently  he 
purchased  another  similar  stock,  upon  which  there  was  an  insurance, 
and  took  an  assignment  of  the  policy,  and  the  court  held  that  this 
was  "  other  insurance,"  and  avoided  the  policy.  It  is  proper  to  say 
that,  where  a  policy  of  insurance  exists  upon  a  dealer's  stock,  the  risk 
is  not  permanent,  but  fluctuating.  It  does  not  apply  to  the  same 
property,  but  to  property  within  the  class  insured,  although  purchased 
subsequent  to  the  taking  of  the  policy.  The  contract  impliedly  con- 
templates a  changing  risk.  There  is  an  implied  understanding  that 
the  insured  may  sell  and  buy  goods  of  that  class,  and  the  policy  shall 
attach  to  goods  similar  in  kind,  which  are  in  the  place  indicated  by 
the  policy  at  the  time  of  loss ;  and  in  this  view  it  would  seem  that  the 
doctrine  of  the  Louisiana  case  is  clearly  correct.  The  goods  are 
assimilated,  and  each  policy  covers  the  whole  stock ;  therefore  there  is 
other  insurance,  within  the  meaning  and  intent  of  the  insurer.  In 
an  Ohio  case,^  a  doctrine  in  consonance  with  that  adopted  in  tho  Lou- 
isiana case  was  held.  In  that  case,  the  plaintiff  was  the  owner  of  two 
stocks  of  goods  in  different  towns,  which  were  covered  by  separate 
policies.  The  policy  upon  the  goods  at  A.  prohibited  other  insurance, 
but  the  company  consented  to  their  removal  to  B.,  but  not  to  other 
insurance.  They  were  moved  to  B.  and  mingled  with  the  goods  kept 
there  by  the  plaintifif,  which  were  insured  by  another  policy.  It  was 
held  that  the  policy  upon  the  goods  removed  from  A.  was  avoided  by 
the  insurance  upon  the  goods  at  B.  But  if  the  goods  are  not  inter- 
mingled, but  are  kept  separate  and  distinct,  it  is  not  other  insurance ; 
and  whether  they  were  so  intermingled  as  to  become  one  common 
inseparable  stock,  is  a  question  for  the  jury.* 

In  what  cases  evidence  maf  be  given  to  show  that  the  policies  do  not  cover  same  goods. 

Sec.  376.  Where  there  is  a  latent  ambiguity  in  the  prior  policy, 
parol  evidence  is  admissible  to  show  that  it  was  not  intended  to,  and 

'  Vose  V.  Hamilton  Mut.  Iris.  Co.,  39  Barb.  (N.  Y.)  302. 
'  Walton  V.  Louisiana,  etc.,  Ins.  Co.,  2  Rob.  (La.)  263. 
'  Washington  Ins    Co.  v.  Hayes,  17  Ohio  St.  432. 
•  Peoria,  etc.,  Ins.  Co.  v.  AjMpaw,  45  111.  86. 
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does  not  cover  the  property  insured  by  a  subsequent  policy.  Thus,  in 
a  Maine  case,"  a  policy  of  insurance  was  obtained,  from  the  defend- 
ants, upon  a  stock  of  goods  and  merchandise  contained  in  a  certain 
building  designated  in  the  policy.  Subsequently  another  policy  of 
insurance  was  obtained  of  the  defendants,  upon  a  stock  of  merchan- 
dise "  in  the  chambers "  of  the  same  building.  The  goods  in  the 
chambers  were  destroyed  by  fire.  In  an  action  upon  the  latter  policy, 
it  was  held,  that  there  was  a  latent  ambiguity  in  the  policies,  in  regard 
to  the  merchandise  intended  by  the  parties  to  be  embraced  therein, 
properly  explainable  by  parol  testimony ;  and  that,  it  being  proved 
that  the  goods  in  the  chambers  were  not  intended  to  be  included  in 
the  first  policy,  the  defendants  were  liable  for  the  whole  loss."  So, 
where  there  is  doubt  as  to  whether  two  policies  upon  the  same  prop- 
erty cover  the  same  interest,  as  where  D.  &  Co.  take  out  a  policy  upon 
certain  property,  conditioned  to  be  void  if  other  insurance  exists 
thereon,  and  it  appears  that  a  policy  existed  in  the  name  of  D.  &  A., 
trustees,  it  is  competent  to  show  by  parol  whether  the  interest  of  D.  & 
Co.  is  identical  with  that  of  D.  &  A.' 

Notice  must  be  given  as  prescribed  by  policy. 

Sec.  377.  If  notice  is  required,  unless  given  within  a  reasonable  time, 
or  within  the  time  prescribed  in  the  policy,  in  the  manner  required  by 
the  terms  of  the  policy,  the  policy  will  be  void,"  and  the  notice  must  be 
given  by  the  assured  or  some  person  authorized  by  him.  The  mere  fact 
that  the  agent  or  even  the  secretary  of  the  company  accidentally  learns 
that  other  insurances  has  been  obtained,  and  takes  no  steps  to  with- 
draw from  the  risk,  does  not  amount  to  a  waiver.  And  this  was  held 
in  a  case  where  no  policy  had  in  fact  been  issued.  Notice  must  be 
given  in  such  a  way  as  to  show  that  compliance  with  the  requirements 
of  the  policy  was  intended.'    But  if  the  insurer,  or  an  agent  of  the 

^/Storer  v.  Elliott,  etc.,  Iris.  Co.,  45  Me.  17.5. 

"In  Haley  v.  Dorchester  Ins.  Co.,  1  Allen  (Mass.)  536,  it  was  held  that  where 
the  policy  pi'ovided  that  in  case  double  insurance  exists,  the  company  should  be 
liable  only  for  such  proportion  of  the  loss  as  the  sum  insured  bears  to  the  whole 
amount  insured,  such  amount  not  to  exceed  three-fourths  of  the  value  of  such 
property,  and  the  amount  of  insurance  already  existing-  was  stated  at  a  certain 
sum,  the  insured  may  show  by  parol  that  the  policies  cover  but  a  part  of  the 
property. 

'Planters'  Itis.  Co.  v.  Deford,  38  Md.  382  ;  Frederick,  etc.,  v.  Deford,  38  Md.  404. 

*Burt  v.  PeupUJ  Mat.  Ins.  Co.,  2  Gray  (Mass.)  397;  Bigler  v.  N.  Y.  Central 
Ins.  Co.,  22  N.  Y.  402;  Phrboi  v.  Agawam  Ins.  Co.,  9  Gush.  (Mass.)  470;  Burt  v. 
Peoples'  M'at.  Ins.  Co.,  2  Grr.ay  (Mat^s.)  397  ;  Mellcn  v.  Hamilton  Ins.  Co.,  17  N.  Y. 
609  ;  Shurtleff  v.  Phirnir  Ins.  Co.,  .o7  Me.  137;  JVcve  v.  Columbian  Ins.  Co.,  2 
McMuU  (S.  C.)  220;  Harris  y.  Oldo  Ins.  Co.,  5  Ohio,  466;  N.  Y.  Central  Ins.  Co. 
V.  Watsm,  23  Mich.  486. 

''Eureka  Ins.  Co.  v.  Rohvu.'ion,  56  Penn.  St.  256. 
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insurer,  had  knowledge  of  prior  insurance,  when  the  policy  was  issued,  no 
breach  can  be  alleged,  because  notice  is  unnecessary  where  knowledge 
of  the  fact  exists  when  the  risk  is  taken,  and  by  issuing  a  policy, 
knowing  of  outstanding  insurance  upon  the  policy,  although  it  is  not 
indorsed  upon  the  policy,  is  yet  a  waiver  of  any  objection  thereto,  or 
of  any  defense  on  that  account,'  whether  he  derived  his  knowledge 
from  the  insured  himself,"  or  from  any  other  source,"  as  to  permit  the 
insurer  to  issue  a  policy  and  take  the  premium  with  such  knowledge, 
without  assuming  the  risk,  would  be  to  encourage  fraud ;  therefore, 
the  insurer  is  estopped  by  such  knowledge  from  setting  up  such  other 
insurance  as  a  breach  of  the  conditions  of  the  policy.' 

The  assured  must  use  reasonable  diligence  in  giving  notice  of  other 
insurance,  and  the  question  as  to  whether  he  has  used  such  diligence 
or  not,  is  for  the  jury,'  and  notice  of  an  intention  to  procure  other  insur- 
ance is  not  sufficient.     It  must  be  notice  of  a  consummated  fact." 

May  show  policy  covers  other  property  in  whole  or  in  part. 

Sec.  378.  A  statement  by  the  assured  of  the  amount  of  previous 
insurance  upon  the  property  is  not  conclusive  upon  him,  and  he  may 
show  that,  although  the  sum  named  is  the  amount  of  the  previous 
policy,  yet,  that  the  policy  in  fact,  in  part,  covers  other  property.' 

Special  conditions  waived  by  parol,  or  waiver  Inferred  from  acts  of  insurer,  though  policy  stipu- 
lates that  certain  matters  shall  not  amount  to  waiver. 

Sec.  379.  Where  a  policy  contains  a  prohibition  of  other  insurance, 
"  without  the  consent  of  the  company  written  hereon,"  and  also  provides 
that  "the  use  of  general  terms,  or  anything  less  than  a  distinct,  specific 
agreement,  clearly  expressed  or  indorsed  on  the  policy,  shall  not  be 

'  Washington  Ins.  Co.  v.  Davison,  30  Md.  92 ;  Gale  v.  BeUcnap  Ins.  Co.,  41 
N.  H.  170;  Rowley  v.  JEmpire  Ins.  Co.,  86  N.  Y.  550;  Talhimn  v.  Atlantic  Ins. 
Co.,  40  N.  Y.  87 ;  Kenton  Ins.  Co.  v.  Shea,  6  Bush  (Ky.)  174 ;  N.  E.  F.  Ins.  Co. 
V.  Schettler,  38  111.  166. 

^  N.  B.  F.  &  M.  Ins.  Co.  v.  Schettler.  ante;  Kenton  Ins.  Co.  v.  iSh^a,  ante; 
Var^  Bodies  v.  United  States,  etc.,  Ins.  Co.,  8  Bush.  (Ky.)  138. 

'  Washington  Ins.  Co.  v.  Davison,  ante;  Ins.  Co.  of  N.  America  v.  McDoweU 
50  111.  120  ;  Gale  v.  Belknap  Ins.  Co.,  ante.  But  in  Durlas  v.  Citizens',  etc.,  ira.s. 
Co.,  23  La.  An.  332,  the  court  held  that  a  policy  containing'  such  a  provision  is 
avoided,  even  though  the  subsequent  insurance  is  taken  out  in  the  same  offices, 
but  the  doctrine  of  this  case  hardly  commends  it  either  as  fair  expression  of  law 
01'  morals. 

*  Bidwell  V.  N.  W.  Ins.  Co.,  19  N.  Y.  179,  also  24  N.  Y.  302. 

°  Kimball  v.  Howard,  etc.,  Ins.  Co.,  ante. 

'  Kimball  v.  Howard  Ins.  Co.,  ante.  In  Healey  v.  Imperial  F.  Ins.  Co.,  5  Nev. 
268,  the  plaintiff  informed  the  defendant's  agent  of  his  intention  to  get  another 
policy,  and  it  was  held  that  this  was  not  such  a  notice  as  satisfied  the  condition. 

''Haley  v.  Doi-chester  Mut.  Ins.  Co.,  1  Allen  (Mass.)  536. 
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construed  as  a  waiver  of  aiiy  printed  or  \vTitten  condition  or  restric- 
tion therein,"  yet,  if  the  agent  wlio  effected  the  insurance,  and  whose 
authority  is  not  shown  to  have  been  re--tiicted  in  any  way,  so  conducts 
as  to  have  bound  himself  by  way  of  estoppel  from  disputing  the  valid- 
ity of  subsequent  insurance  on  the  point  of  consent,  the  company  will 
be  bound  thereby.  Thus,  where  an  agent,  who  had  issued  a  policy 
containing  such  conditions,  was  subsequently  applied  to  for  additional 
insurance,  and  undertook  to  procure  it,  but  neglected  or  failed  to  do 
so,  and  the  insured  themselves  subsequently  procured  it,  and  notified 
the  agent  thereof  by  mail,  giving  him  the  precise  amount  and  stating 
in  detail  all  the  policies  they  held,  and  subsequently  one  of  the  plain- 
tiffs met  the  agent  and  had  a  conversation  with  him  about  such  addi- 
tional insurance,  and  he  made  no  objections  thereto,  it  was  held  that 
this  amounted  to  a  waiver  of  all  objections  thereto,  and  estopped  the 
insurer  from  setting  up  the  same  in  avoidance  of  their  policy.'  *The 
ground  upon  which  this  case  rests  is,  that,  where  an  agent,  by  his 
conduct,  has  misled  the  insured  and  induced  him  to  make  application 
for  insurance  or  accept  conditions  under  a  misapprehension  as  to  their 
literal  accuracy,  the  company  is  estopped  by  the  agent's  conduct  from 
setting  up,  in  defense,  any  matter  which  the  agent  has  fairly  waived.^ 

May  be  partial  breach. 

Sec.  380.  Where  the  policy  provides  that  if  other  insurance  is  obtained 
without  the  consent  of  the  company,  the  policy  shall  be  void ;  other 
insurance  is  held  only  to  avoid  the  policy  as  to  the  property,  covered 
by  the  subsequent  insurance.  Thus,  where  a  policy  is  issued  upon  a 
store  and  fixtures,  and  a  subsequent  policy  without  consent  is  procured 
upon  the  fixtures  only,  the  first  policy  still  remains  operative  as  to  the 
store,  but  becomes  void  as  to  the  fixtures."  Unless  the  policy  expressly 
provides  that  the  procurement  of  other  insurance  shall  have  the  effect 
to  destroy  the  validity  of  the  contract  for  the  remainder  of  the  term 
covered  hy  it,  the  procurement  of  temporary  insurance  without  consent 


^Westchester  Ins.  Co.  v.  Earle,  33  Mich.  143. 

'Michigan  Ins.  Co.v.  Levris,  SOMich.  41 ;  Ins.  Co.  v.  WilkiTison,  13 "Wall.  (U.  S.) 
222  ;  Cmtinental  Ins.  Co.  v.  Horton,  28  Mich.  173 ;  ^Kraa,  etc.,  Ins.  Co.  v.  Olmstead, 
21  Mich.  246 ;  Ins.  Co.  v.  Mahone,  21  "Wall.  (U.  S.)  151 ;  Ins.  Co.  v.  Slaughter,  12 
id.  404.  Thus,  where  an  insurance  company  instructed  its  agents  not  to  deliver 
a'policy  until  the  premium  was  paid,  it  was  held  that  its  delivery  without  pay- 
ment, the  agent  giving  credit  to  the  assui-ed,  was  obligatory.  Miller  v.  Brook- 
lyn Life  Ins.  Co.,  12  "Wall.  (U.  S.)  285.  The  principal  is  bound  by  the  acts 
of  the  agent  within  the  scope  of  his  authority,  and  this  extends  even  to  mistakes 
made  by  the  agent  in  tilling  up  applications  made  for  insurance.  Bingston  v. 
^tna  Ins.  Co.,  42  Iowa,  46. 

Ull.  Mut.  Iris.  Co.  V.  Fix,  53  111.  151 ;  5  Am.  Rep.  38. 
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only  suspends  the  policy  during  the  time  that  such  temporary  insur- 
ance exists,  and  when  such  temporary  insurance  terminates  the  policy 
is  revived,  and  becomes  operative,  and  recovery  for  a  loss  occurring 
after  such  temporary  insurance  is  terminated,  cannot  be  defeated  upon 
the  ground  that  the  policy  was  thereby  invalidated." 

Double  insurance. 

Sec.  381.  Double  insurance  exists  when  the  insurer  has  two  or  more 
policies  upon  the  mme  risk  and  covering  the  same  interest.'  They 
need  not  necessarily  be  issued  to  the  same  party,  but  they  must  cover 
the  same  interest,  and  inure  to  the  advantage  of  the  same  party. 
Thus  where  policies  were  issued  to  H.  C.  &  Co.,  loss  if  any  payable  to 
B.,  and  B.  had  made  large  advances  on  the  property  and  had  other 
policies  covering  goods  their  own  and  held  in  trust,  it  was  held  that  all 
the  policies — the  one  in  suit  having  been  made  payable  to  B. — must 
be  treated  as  covering  the  same  interest,  and  consequently  as  consti- 
tuting double  insurance,  which  bound  all  the  insurers  to  contribute  to 
the  loss.' 

Where  different  policies  are  issued  upon  the  same  property  covering 
different  interests,  there  is  no  double  insurance,  as,  any  person  having 
an  insurable  interest  in  property,  may  protect  it  by  insurance.  The 
question  as  to  whether  *  double  insurance  exists  or  not,  only  becomes 
material  when  the  policy  stipulates  against  it,  or  in  the  adjustment 
of  losses.  If  there  are  several  policies  outstanding  upon  the  same 
property,  and  the  total  amount  of  insurance  is  less  than  the  amount 
of  the  loss,  each  insurer  must  pay  in  full.*  But,  where  a  subsequent 
policy  stipulates  that  "if  the  said  insured  shall  have  made  any  other 
insurance  upon  the  premises  aforesaid  prior  in  date,  to  this  policy, 
then  the  insurers  shall  be  liable  only  for  so  much  as  the  prior  insur- 

'In  Obermeyer  v.  Grldbe  Ins.  Co.,  43  Mo.,  the  policy  contained  the  usual  stipula- 
tion requiring  notice  and  indorsement  upon  the  policy  or  acknowledg-ment  in  writ- 
ing of  all  previous  and  subsequent  insurances,  in  default  of  which  the  policy 
should  cease  and  be  of  no  effect.  The  court  held  that  a  subsequent  temporary 
insurance  effected  after  the  issuing-  of  the  policy,  without  notice,  but  not  existing 
at  the  time  of  the  loss,  did  not  avoid  the  policy  under  this  stipulation.  See,  to 
same  effect,  In^.  Co.  v.  Coatsville  Shoe  Co.,  80  Penn.  St.  385. 

'Root  V.  Cindmiati  Ins.  Co.,  1  Ms.  (S.  C.  Ohio)  13S;  Stont  v.  Royal  Ins.  Co., 
50  Penn.  St.  14 ;  Merrick  v.  Gfennania  F.  Ins.  Co.,  54  id.  277  ;  London  v.  London 
A.1S.  Co.,  1  Burr.  492  ;  Baltiinore  F.  Ins.  Co.  v.  Lancy,  20  Md.  20  ;  Lucas  v.  Jeffer- 
son Ins.  Co.,  6  Cow.  (N.  Y.)  635;  Peoria  F.  &  M.  Ins  Co.  v.  Lmis,  18  111.  553. 

'Haugh  v.  People's  F.  IiiJS.  Co.,  36  Md.  398 ;  Cfodin  v.  London  Ass.  Co.,  1  Buit. 
489 ;  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.,  93  U.  S.  543. 

'  Wells  V.  Philadelphia  Ins.  Co.,  9  S.  &  R.  (Penn.)  103;  Excelsior  Ins.  Co.  v. 
Royal  Ins.  Co.,  55  N.  Y.  343 ;  14  Am.  Rep.  271. 

'  Whiting  v.  Independmt,  etc.,  Ins.  Co.,  15  Md.  297. 
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ance  may  be  deficient  in  covering  the  premises  hereby  insured"  if  the 
loss  does  not  exceed  the  amount  of  the  prior  policy,  the  subsequent 
insurers  are  not  liable.'  Under  such  a  policy,  the  prior  policy  cannot 
be  cancelled  without  the  consent  of  the  subsequent  insurer." 

In  case  of  double  insurance,  the  assured  may  sue  upon  all  the  poli- 
cies and  is  entitled  to  judgment  upon  all,  hut  he  is  entitled  to  but  one 
satisfaction  ;  therefore,  if,  during  the  pendency  of  suits  on  several  poli- 
cies covering  the  same  risk  and  interest,  the  loss  is  paid  in  full  by  one 
company,  the  actions  against  the  others  must  fail,'  and  the  insurer 
paying  the  loss  has  a  remedy  against  the  other  insurers  for  a  propor- 
tionate share  of  the  loss.*  If  there  is  any  doubt  as  to  whether  the 
policies  cover  the  same  property  or  interest,  evidence  is  admissible  to 
show  the  fact.' 

If  a  subsequent  policy  contains  no  provision  in  respect  to  prior  insur- 
ance, the  amount  of  insurable  interest  in  it  will  be  the  same  as  for  the 
first  policy ;  for  the  insured  may  insure  again  and  again  the  same 
property,  but  can  recover  but  one  indemnity,  and  he  may  proceed  for 
that  purpose  against  either  the  prior  or  subsequent  insurers,  or  both, 
leaving  the  one  from  whom  indemnity  is  ultimately  obtained  to  pur- 
sue the  others  for  contribution.' 

Re^insurance. 

Sec.  382.  It  is  held  that  an  insurer  has  an  insurable  interest  in  the 
property  covered  by  its  policy,'  and  consequently  it  may  re-insure  to 

^Peters  v.  Delaware  Ins.  Co.,  5  S.  &  R.  (Penn.)  473;  Kent  v.  Manufacturer.^' 
Im.  Co.,  18  Pick.  (Mass.J  19;  Aineri.ea7i  Ins.  Co.  v.  Q-rvrwold,  14  Wenii.  (N.  Y.) 
399.  In  Fairchlld  v.  The  London  F.  &  M.  Ins.  Co.,  51  N.  Y.  65,  the  defendants 
issued  a  floating-  policy  upon  merahandise  in  any  of  the  warehouses  and  while  in 
traTUiitu  in  any  of  the  streets  of  New  York,  Brooklyn  and  Jersey  city,  subject  to 
a  condition,  in  substance,  that  the  policy  should  not  extend  to  covei-  goods  upon 
which  there  were  any  specific  insurances,  except  as  far  as  relates  to  any  excess 
of  value  beyond  the  amount  of  such  specific  insurances,  which  excess  was  declared 
under  the  protection  of  the  policy.  A  fire  occurred  in  a  warehouse  wherein  plain- 
tiffs had  merchandise  to  the  amount  of  .5386,026,  covei'ed  by  specific  insurances  to 
the  amount  of  .'?324,000  ;  the  amount  of  the  loss  was  |274,192.46.  Held,  that  the 
intent  of  the  conditi(m  was  to  throw  the  loss  upon  the  specific  insurances  unless  it 
exceeded  them  in  amount,  and  as  the  specific  insui'ances  exceeded  the  value  of 
the  goods  destroyed,  the  intei-est  insured  by  the  policy  was  not  affected  and 
defenilant  waa  not  liable  to  contribute  any  portion  of  the  loss. 

'Marcy  v.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  354. 

'Nefwby  v.  Reed,  1  W.  Bl.  416 ;  Wiggin  v.  Suffolk  Ins.  Co.,  18  Pick.  (Mass.) 
145 ;  .^tna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385 ;  Luca.^  v.  Jefferson  Ins.  Co., 
6  Cow.  (N.  Y.)  635. 

*  Wiggin  v.  Suffolk  Ins.  Co.,  ante. 

'Vose  V.  Hamilton  Ins.  Co.,  39  Barb.  (N.  Y.)  302 ;  Peoria  F.  &  M.  Ins.  Co.  v. 
Anapaw,  45  111.  85. 

•  Willardson  v.  Western  M.  &  F.  Ins.  Co.,  9  La.  27 ;  1  Ben.  F.  I.  C.  562  ;  "Wadd- 
WORTH,  J.,  in  Lucas  v.  Jefferson  Ins.  Co.,  ante. 

'  Yonkers,  etc.,  Ins.  Co.  v.  Hoffman,  6  Robt.  (N.  Y.)  316. 
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the  extent  of  the  risk  it  holds  upon  the  property.  It  cannot  insure 
for  more  than  it  may  be  liable  for,  nor  against  any  other  or  different 
casaulty.'  If  the  original  insurer  settles  the  loss  for  a  less  sum  than 
that  covered  by  re-insurance,  the  re-insurer  is  only  liable  for  the  sum 
paid."  Whether  if  the  original  insurer  becomes  insolvent  before  the 
loss,  and  compromises  for  a  less  sum  than  is  covered  hy  the  policy  of  re- 
insurance, the  re-itisurers  are  entitled  to  the  benefit  of  such  compromise, 
is  an  open  question.  It  has  been  held  in  New  York,^  and  in  Indiana,' 
and  in  Maryland,'  and  in  the  United  States  Circuit  Court;  °  but  this 
doctrine  is  denied  in  Illinois,'  and  upon  the  principle  that  a  contract 
of  insurance  is  merely  a  contract  of  indemnity,  the  doctrine  of  the 
latter  State  would  seem  to  be  more  consistent  and  consonant  with 
principle.  But  it  must  be  admitted  that  the  weight  of  authority  is  the 
other  way.  In  New  York  °  the  court  held  that  the  insurer  was  not 
obliged,  in  order  to  maintain  an  action  against  its  re-insurer,  to  show 
that  it  had  paid  the  loss,  but  might  at  once  bring  its  action,  and  was 
only  obliged  to  show  a  legal  liability  on  its  part  to  respond  for  the  loss 
upon  its  policy.  In  the  Maryland  case '  the  policy  contained  a  clause 
"  loss,  if  any,  payable  pro  rata  to  them,  at  the  same  time  and  in  the  same 
manner  as  they  pay."  The  policy  of  the  original  insurers  covered 
§10,000,  and  the  policy  of  re-insurance  one-half  the  risk.  It  was  held 
that  the  re-insurer  was  bound  to  pay  one-half  the  loss,  notwithstanding 
the  original  insurer  had  become  bankrupt  and  paid  only  a  small 
iividend."  Where  the  policy  of  re-insurance  provides  that  the  "  loss, 
if  any  shall  be  paid  pro  rata,  and  re-insurance,  in  case  of  loss,  to  be 
settled  in  proportion  as  the  sum  re-inssured  shall  bear  to  the  whole 
sum  covered  by  the  re-insured  company,"  the  re-insurer  is  only  liable 
to  indemnify  the  re-insured  in  the  same  proportion  that  it  is  liable  to 
indemify  the  assured  in  the  original  policy."     The  re-insurer  is  not 

'  PUla.  Ins.  Co.  v.  Washington  Ins.  Co.,  23  Penn.  St.  25. 

'  111.  Mut.  Ins.  Co.  V.  The  Andes  Ins.  Co.,  67  111.  362. 

'  Howe  V.  Mut.  Safety  Ins.  Co.,  1  Sandf.  (N.  Y.  S.  C.)  137 ;  Aflfd.  2  N.  Y.  234- 
See  Sec.  85. 

*  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  443. 

'  Consolidated  Ins.  Co.  v.  Cushavi,  41  Md.  59. 

"  Cashaw  v.  iV.  W.  Ins.  Co.,  5  Biss.  (U.  S.  C.  C.)  476 ;  ex  parte  Norwood,  3  id. 
504. 

'  Illinois  Mut.  Ins.  Co.  v.  Andes  Ins.  Co.,  ante. 

*  Howe  V.  Mut.  Safety  Ins.  Co.,  ante. 

'  Consolidated  F.  Ins.  Co.  v.  Cushaw,  41  Md.  59. 

'°  The  same  doctrine  was  held  in  Blaclcstons  v.  Almenia  Ins.  Co.,  56  N.  Y.  105. 

See  Sec.  85. 

^'^Normod  v.  Resolute  F.  Ins.  Co.,  4  J.  &  Spencer  (N.  Y.  S.  0.)  552. 
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liable  at  all,  if  the  re-insured  is  not  liable,  and  may  make  any  defense 
to  an  action  brought  by  the  original  insurer  against  it,  that  the  re- 
insured might  have  made  in  an  action  against  it  upon  the  original 
policy.'  It  may  avail  itself  of  the  breach  of  any  of  the  conditions  of 
the  original  assured  therein,  for  if  the  re-insured  is  not  liable  upon 
the  original  policy,  it  has  no  insurable  interest  to  be  covered  by  the 
re-insurer's  policy.  The  re-insured  must  establish  its  liability  upon 
its  policy  to  the  person  originally  insured,  and  show  compliance  on  the 
part  of  such  original  assured,  with  all  the  conditions  of  the  policy,  or 
a  waiver  thereof  without  any  fraudulent  intent  on  its  part.  It  must 
also  comply  with  the  requirements  and  conditions  of  the  policy  of 
re-insurer  in  all  respects,  as  to  proofs  of  loss,"  and  in  all  respects.  The 
contract  is  personal  between  the  companies,  and  the  person  insured 
under  the  original  policy  has  no  privity  therein.  He  can  maintain  no 
action  thereon,  or  claim  any  benefit  therefrom.'  When  the  insurer, 
at  the  request  of  the  re-insurer,  and  for  its  benefit,  defends  against  an 
action  upon  its  policy,  the  re-insurer  is  bound  by  such  judgment, 
although  not  a  party  to  the  action.* 


^Delaware  Ins.  Co.  v.  Quaker  City,  etc.,  Ins.  Co.,  3  Grant's  Cas.  (Penn.)  71  ; 
Eagle  Bis.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  443;  JV™  York,  etc.,  Itis.  Co.  v.  Pro- 
teeiimlns.  Co.,  1  Story  (U.  S.)  458;  Men-chants',  etc.,  Ins.  Co.  v.  N.  0.  Ins.  Co., 
24  La.  An.  305  ;  Carpenter  v.  Providence  Ins.  Co.,  16  Pet.  (U.  S.)  495  ;  St.  Nicholas 
Ins.  Co.  V.  Merchants'  Ins.  Co.,  11  Hun  (N.  Y.)  108. 

=  The  Yonkers,  etc,  Ins.  Co.  v.  Hoffman  Ins.  Co.,  6  Rnbt.  (N.  Y.)  316  ;  Carring- 
ton  V.  Coin'l  Ins.  Co..  1  Bos.  (N.  Y.)  188 ;  Bowery  F.  Ins.  Co.  v.  N.  Y.  F.  In.i.  Co., 
17  Wend.  (N.  Y.)  359  ;  Alliance,  etc.,  Ins.  Co.  v.  La.  State  Ins.  Co.,  8  La.  1 ;  1 
Ben.  F.  I.  C.  447. 

'Herckenrath  v.  American,  etc.,  Ins.  Co.,  3  Barb.  Ch.  (N.  Y.)  63. 

'  Strong  v.  Phoenix  Ins.  Co.,  62  Mo.  289  ;  21  Am.  Rep.  417. 
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AGENTS. 

Sec.  383.  Powers  and  functions  of. 

Sbc.  384.  Illustration  of  the  rule. 

Sec.  885.  Insurer  cannot  make  its  agent,  ag-ent  of  assured. 

Sec.  386.  Limitations  upon  authority  of— When  assured  is  bound  by. 

Sec.  387.  When  Insurer  not  estopped  by  acts  of. 

Sbo.  388.  Agent  filling  out  application. 

Sec.  389.  Exceptions. 

Sec.  390.  Secret  limitations  upon  agent's  authority. 

Sec.  391.  When  insurer  is  estopped  by  agent's  acts. 

Sec.  392.  Apparent  authority  the  test. 

Sec.  393.  Agent  may  waive  forfeitures. 

Sec.  394.  Other  insurance. 

Sec.  39.5.  Proofs  of  loss. 

Sec.  396.  Assured  must  establish  authority  of. 

Sec.  397.  Special  and  general  agents. 

Sec.  398.  Apparent  power — Instances. 

Sec.  399.  No  presumption  as  to  powers  of. 

Sec.  400.  When  knowledge  of  the  agent  excuses. — Estoppel. 

Sec.  401.  Insurer  must  have  been  misled. 

Sec.  402.  As  to  nature,  situation  or  condition  of  risk. — Estoppel. 

Sec.  403.  Illustration  of  rule. 

Sec.  404.  Mere  rumors  known  to  agent,  not  imputable  to  principal. 

Sec.  405.  No  power  implied  to  settle  losses. 

Sec.  406.  Notice  to  agent,  notice  to  principal. 

Sec.  407.  Mistake  of  agent  imputable  to  principal. 

Sec.  408.  Revocation  of  authority  of. 

Sec.  409.  Agent's  clerk. 

Sbc.  410.  Firm  may  be  agents — Effect  of  death  of  one. 

Powers  and  functions  of. 

Sec.  383.  The  same  rules  apply  to  insurance  companies  as  apply  in 
the  case  of  individuals,  and  a  person  who  is  clothed  with  power  to  act 
for  them  at  all,  is  treated  as  clothed  with  authority  to  bind  them  as  to  all 
matters  within  the  scope  of  his  real  or  apparent  authority.'     Persons 


'Bodine  v.  Exchange  F.  Iris.  Co.,  51  N.  Y.  117;  Ecletic  Life  Ins.  Co.,  v. 
Fahrenkmg,  68  111.  463 ;  Warner  v.  Peoria  M.  &  F.  Ins.  Co.,  14  Wis.  318 ;  /».'. 
Co.'v.  Wilkinson,  13  Wall.  (U.  S.)  222  ;  Ide  v.  PJiamix  Ins.  Co.,  2  Bis.  (U.  S.)  333  ; 
Taylor  v.  Gfermania  Ins  Co.,  2  Dill.  (U.  S.  C.  C.)  282 ;  Clark  v.  Manufacturers 
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dealing  with  them  in  that  capacity  are  not  bound  to  go  beyond  the 
apparent  authority  conferred  upon  them,  and  inquire  whether  they 
are,  in  fact,  authorized  to  do  a  particular  act  for  the  company.  It  is 
enough  if  the  act  is  within  the  scope  of  their  apparent  power,  and  beyond 
this,  third  persons  are  not  bound  to  make  inquiry. 

Illustration  of  the  mle. 

Sec.  384.  Thus,  where  an  insurer  entrusts  applications  in  blank  for 
insurance  to  a  person  who  forwards  the  same  to  the  insurer,  and  is  the 
medium  through  whom  the  insurer  delivers  the  policy  and  receives  the 
premium,  the  person  so  entrusted  therewith  is  treated  as  clothed  with 
the  requisite  authority  to  effectuate  the  duties  confided  to  him,  and  to 
that  extent  represents  the  company,  and  can  bind  it.  The  applicant 
would  not,  upon  these  facts,  be  justified  in  treating  him  as  having 
authority  to  make  contracts  of  insurance  binding  upon  the  company, 
because  the  very  fact  that  an  application  is  required  to  be  made  and  for- 
warded to  the  company,  is  notice  to  him  that  the  insurer  reserves  the 
right  to  j  udge  and  determine  for  himself,  whether  or  not  the  risk  shall  be 
taken,  but  the  assured  has  a  right  to  rely  upon  it,  that  the  agent  has  au- 
thority to  explain  the  inquiries  put  in  the  application,  and  to  determine 
what  facts  are  required  to  be  stated,  as  well  as  how  they  shall  be  stated, 
and  acting  upon  his  direction,  if  any  error  is  committed,  it  is  charg- 
able  to  the  insurer,  and  not  upon  the  assured,'  and  if  he  fills  out  the 

Ins.  Co.,  8  How.  (U.  S.)  235  ;  BauUc  v.  ^tna  Ins.  Co.,  2  Dill.  (U.  S.  C.  C.)  156  ; 
Hath  V.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  524  ;  Ooit  v.  Ifat.  Protectimi  Ins.  Co., 
25  Bai-b.  (N.  Y.)  189  ;  Grloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co.,  5  Gray  (Mass.) 
497  ;  Baker  v.  Cutter,  45  Me.  236  ;  Citizens'  Mut.  F.  Ins.  Co.  v.  Sartwell,  8  Allen 
(Mass.)  217  ;  Cnion,  etc.,  F.  In.i.  Co.  v.  Keyset;  32  N.  H.  313  ;  Hotckiss  v.  Ger- 
inaniaF.  Ins.  Co.,  5  Hun  (N.  Y.)  90  ;  Muwley  v.  Empire  Ins.  Co.,  36  N.  Y.  550  ; 
Perkins  v.  Washington  Ins.  Co.,  4  Cow.  (N.  Y.)  645  ;  Peck  v.  New  London,  etc., 
Ins.  Co.,  22  Conn.  584  ;  Cabot  v.  Oiven,  45  Me.  144  ;  De  Grout  v.  Fulton  F.  Im. 
Co.,  4  Rob.  (N.  Y.)  504  ;  Conover  v.  Mat.  Ins.  Co.,  1  N.  Y.  290 ;  Bmh  v.  West- 
chester F.  Ins.  Co.,  2  T.  &  C.  (N.  Y.)  629.  But  it  is  competent  for  the  insurer  tc 
limit  the  powers  of  an  agent,  and  when  the  policy  contains  a  notice  of  such  limi- 
tation, it  is  opei-ative  as  to  all  matters  after  notice.  Van  Allen  v.  Fanners',  etc., 
Ins.  Co.,  64  N.  Y.  469. 

^Malleaile  Iron  Works  v.  Phcenix  Ins.  Co.,  25  Conn.  465  ;  and  when  the  ag-ent, 
through  fraud  or  mistake,  misstates  facts  in  the  application  which  he  fills  up  him- 
self, and  which  is  made  a  part  of  the  policy,  a  court  of  equity  will  reform  tho 
instrument  according-  to  the  contract.  Woodbnry  Savings  Bank  v.  Charter  Oak 
Ins.  Co.,  31  Conn.  519.  And  at  law  the  insurer  will  be  treated  as  estopped  fron; 
setting  up  the  eiTors  or  fraud  of  the  agent  in  avoidance  of  the  policy.  Com.  Ins. 
Co.  v.  Spanknable,  52  111.  53  ;  Keith  v.  Globe  Ins.  Co.,  id.  518  ;  Mowley  v.  Empire 
Ins.  Co.,  36  N.  Y.  550 ;  Cmribs  v.  Hannibal,  etc.,  Im.  Co.,  43  Mo.  148  ;  Ayres  v. 
Hmne  Ins.  Co.,  21  Iowa,  185 ;  Lis.  Co.  v.  Throop,  22  Mich.  146 ;  Kelly  v.  Ins.  Co.., 
3  Wis.  254.  In  May  v.  Buckeye  Ins.  Co..  25  Wis.  291,  the  court  say  :  "  The  whole 
truth  in  relation  tv  these  matters  was  fully  disclosed  to  the  agent  of  the  company 
by  the  assured,  jnd  that  he  himself  prepared  the  papers,  filled  up  the  applica- 
tion, and  wrote  aown  such  portions  of  the  answers  as  he  considered  material  or 
imp-ji-tant.     The  assured  explicitly  infoi-med  him  that  the  night  watch,  was  kept 
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application,  and  being  correctly  informed  of  the  facts,  misstates  them, 
or  omits  to  state  them,  the  consequences  are  not  to  be  visited  upon  the 
assured,'  even  though  a  policy  issued  thereon,  specially  provides  that 

and  the  pump  examined  and  kept  in  readiness  for  use  only  when  the  mill  was 
running.  This  fully  appears  by  his  own  testimony,  and  he  says,  pi'obably  with 
good  reason,  that  he  did  not  write  that  down  in  the  answers,  because  he  consid- 
ered that  the  risk  was  much  less  when  the  factory  was  not  running,  even  without 
any  of  these  pi'ecautions,  than  it  was  when  running  with  them  all.  The  recent 
cases  upon  this  subject  fully  sustain  the  position  that,  upon  this  state  of  facts,  the 
company  is  I'esponsible  for  the  accuracy  and  omissions  of  its  agent,  even  without 
any  express  undertaking  to  be  so,  and  that  it  cannot  avoid  liability  by  reason  of 
any  discrepancy  between  the  real  facts  as  disclosed  to  him  and  his  presentation 
of  them  in  the  papers.  The  tendency  of  modern  decisions  has  been  strongly  to 
to  hold  these  companies  to  that  degree  of  responsibility  for  the  acts  of  the  local 
agents  which  they  scatter  through  the  country,  that  justice  and  the  due  protec- 
tion of  the  people  demand,  without  regard  to  private  restrictions  upon  their 
authority,  or  to  cunning  provisions  insei-ted  in  policies  with  a  view  to  elude  just 
)-esponsibility.  See  the  following  authorities:  Mmoley  v.  Ins.  Co.,  36  N.  Y.  550; 
Columbia  Itis.  Co.  v.  Cooper,  50  Pa.  St.  331 ;  Viele  v.  Gennania  Itis.  Co. ,  26  Iowa, 
9  ;  Franklin  v.  Atlantic  F.  Ins.  Co.,  42  Mo.  457 ;  Ins.  Co.  v.  Schetteler,  38  111.  166. 
In  N.  E.  Ins.  Co.  v.  Schetteler,  38  111.  166,  the  defendant  company  sought  to 
avoid  liability  upon  their  policy  on  the  ground  that  the  plaintiff  had  procured 
other  insurance  without  its  assent.  It  appeared,  however,  that  the  agent  making 
the  insurance  knew  from  the  plaintiff  that  other  insuriance  existed  when  he  made 
the  policy,  and  the  court  held  that  the  defendant  was  estopped  by  the  agent's 
knowledge.  In  MoUere  v.  Penn.  F.  Ins.  Co.,  5  Rawle  (Penn.)  342,  the  court  say  : 
"If  he,"  {the  agent),  "  acting  in  his  capacity,  vmdertakes  to  reduce  the  verbal  par- 
ticulars to  writing,  *  *  the  insured  has  a  right  to  expect  that  he  will  insert 
all  that  is  material,  and  if  he  omits  to  do  so,  I  should  deem  it  his  act  and  not  the 
act  of  the  assured,  and  that  the  company  would,  in  equity,  be  precluded  from 
setting  up  this  omission  as  an  objection  to  a  recovei-y."  Eames  v.  Ins.  Co.,  94  U. 
S.  184. 

'  In  Beebe  v.  Hartford  Mut.  F.  Ins.  Co.,  25  Conn.  51,  it  was  held  that,  where  alocal 
agent  of  a  fire  insurance  company,  authorized  to  receive  and  foi'ward  to  the  com- 
pany applications  foi'  insurance,  and  instructed  by  the  company  to  consider  himself 
in  so  doing  the  agent  of  the  party  applying  rather  than  of  the  company,  neglects  to 
communicate  to  the  company  facts  disclosed  to  him  by  an  applicant  for  insurance, 
matei-ial  to  the  lisk,  and  the  company  in  consequence  issues  a  policy  in  ignorance 
of  such  facts,  the  neglect  of  such  agent  is  not  chargeable  to  such  applicant,  unless 
such  agent  be  also  acting  as  the  agent  of  the  applicant ;  and  the  instructions  of 
the  company  above  stated,  not  communicated  to  the  applicant,  do  not  make  him 
such  agent.  The  insured  is  bound  to  disclose  fairly  and  with  entire  frankness, 
all  facts  known  to  him  which  are  material  to  the  risk  ;  and  the  neglect  to  do  so, 
even  though  by  inadvertence  and  without  actual  fraud,  will  vitiate  the  policy. 
But  the  application  of  this  rule  does  not  require  him,  after  making  a  general 
statement  of  such  facts,  to  go  into  details  about  which  the  insurer  manifests  no 
interest  and  makes  no  inquiiy.  Where,  on  a  motion  for  a  new  trial  for  a  verdict 
against  evidence  in  an  action  on  a  fire  insurance  policy,  it  appeared,  that  before 
the  insurance  was  effected,  fires  had  repeatedly  occurred  in  the  buildings  insured, 
and  that  the  plaintiff  in  applying  for  insurance  omitted  to  state  the  pi'ecise  num- 
ber of  fires  which  had  so  "occurred,  but  from  the  whole  evidence  it  did  not  appear 
that  there  was  any  neglect  to  communicate  material  facts,  and  especially  no  inten- 
tional concealment  on  his  part ;  it  was  held  that  such  motion  ought  not  to  be 
granted.  In  another  case  decided  by  the  same  court,  it  was  held  that  an  agent 
of  an  insurance  company,  authorized  to  procure  applications  for  insxirance,  and 
fui-nished  by  the  company  with  printed  blanks  therefor,  containing  interroga- 
tories to  be  answered  by  the  applicant,  with  regard  to  the  condition  of  the  prop- 
erty to  be, insured,  has,  as  incidental  to  such  power,  authority  to  make  all  neces- 
sary explanations  of  the  meaning  and  effect  of  the  terms  employed  by  the 
company  in  their  interrogatories,  and  to  agree  with  the  applicant  as  to  the  terms 
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"  if  any  agent,  in  the  transaction  of  their  business  shall  as«ume  to 
violate  these  conditions,  such  violation  shall  be  construed  to  be  the 
act  of  the  insured,  and  shall  render  this  policy  void."' 

which  he  shall  employ,  to  express  the  facts  stated  by  him,  in  answer  to  the  inter- 
rogatories. Therefore,  where  such  an  agent,  at  the  request  of  an  applicant  from 
■■■■hom  he  had  solicited  proposals  for  insurance,  ]-ead  to  him  the  interrogatories 
and  wi'Ote  in  the  application  his  answers,  and  while  doing  so,  the  question  occur- 
I'ing,  •'  Is  a  watch  kept  on  the  premises  during  the  night  1"  the  applicant  answered 
"  No,"  and  then  stated  certain  facts  with  regard  to  the  employment  of  a  man 
during  part  of  the  night,  for  most  of  the  time,  at  an  adjacent  shop  within  the 
same  inclosui-e,  who  would  be  likely  to  see  if  anything  was  wrong  about  the 
premises,  upon  which  the  agent  remarked  that  he  should  consider  the  man  to  be 
a  watchman  till  twelve  o'clock,  and  the  applicant  i-emarking  that  he  did  not  know 
how  it  would  be  considered,  but  would  leave  it  to  him,  the  agent  wrote  as  the 
answer,  "  'Watchman  till  twelve  o'clock  ;"  which  application  was  forwarded  to  the 
insurance  company  by  the  agent  without  explanation,  and  a  policy  issued  upon 
it,  the  company  recei\-ing  no  notice  until  after  the  insured  property  was  buraed, 
that  the  fact  was  not  as  stated  in  the  application,  and  the  insured  not  knowing 
until  then  that  the  answer  was  objectionable  ;  on  a  petition  in  chancery,  to  pro- 
cure the  correction  of  the  application  in  the  above  statement,  and  praying  that 
the  insurance  company  be  ordered  to  pay  the  amount  of  the  loss,  it  was  held,  that 
the  relief  prayed  for,  ought  to  be  granted.  The  agent,  in  filling  out  the  applica- 
tion, having-  also  inserted  a  statement  that  there  was  a  watch-clock  in  the  building, 
when  in  fact  there  was  none,  and  the  applicant  had  not  so  stated,  but  the  agent 
supposing  that  a  clock  which  he  saw  in  the  building  was  a  watch-clock,  so 
entered  it  without  inquii-y,  the  applicant  being  ignorant  that  such  statement  was 
contained  in  the  application,  imtil  after  the  tire  ;  it  was  held,  that  the  misstate- 
ment did  not  afl'ect  the  case,  having  been  made  purely  by  mistake,  and  having 
become  wholly  unimportant  in  the  view  taken  by  the  court  of  the  matter  of  the 
watchman.  Id.  Malleable  Iron  Woi'ks  v.  Phcenix  I-nJi.  Co.,  25  Conn.  465.  When 
an  agent  of  the  insurer  tills  out  the  application,  and,  although  the  premises  are 
correctly  described  to  him  by  the  insm-ed,  he  misdescribes  them,  the  company 
cannot,  even  though  such  desci-iption  is  to  be  treated  as  a  warranty,  set  up  such 
misdescription  as  a  breach.  The  knowledge  of  the  agent  is  treated  as  the  knowl- 
edge of  the  company,  and  his  mistake  is  the  company's  mistake,  and  the  conse- 
quences are  to  be  visited  upon  it,  and  not  upon  the  assured.  Thus,  in  a  Nevada 
case,  in  Gerhauser  v.  N.  British  Mercantile  Ins.  Co.,  7  Nev.  15,  the  defendant  com- 
pany issued  a  policy  to  the  insui-ed  upon  his  house  described  as  a  brick  build- 
ing. At  the  time  of  the  insurance,  on  account  of  the  settling  of  the  foundations, 
a  poi-tion  of  one  of  the  walls  had  been  removed  and  replaced  by  a  temporary 
wooden  substitute.  One  of  the  conditions  of  the  contract— not  a  wan-anty— was 
that  any  misstatement  in  the  description  of  the  property  should  vitiate  the  policy. 
It  was  claimed  that  the  court  erred  in  refusing  to  instruct  that  the  change  was 
mateiial,  and  in  leaving  it  to  the  jury  to  find  whether  the  condition  of  the  build- 
ing resulting  from  the  change  was  mateiial.  The  court  held  that  the  description 
was  inserted  not  by  way  of  warranty,  but  to  identify  the  premises,  and  that,  if 
the  plaintiff  told  Harvey,  the  agent,  of  the  wooden  studding  in  the  wall,  and  if 
that  amounted  to  telling  him  that  it  was  a  wooden  building,  Harvey  should  have 
so  described  it  in  the  policy.  The  company  was  responsible  for  his  omissions, 
and  cannot  avoid  liability  by  reason  of  any  discrepancy  between  any  facts  as  dis- 
closed to  him  and  his  statement  of  them  in  the  papers.  It  cannot  saddle  the 
blunder  of  its  own  agents  on  the  plaintiff,  and  thus  take  advantage  of  its  own 
WTOng,  and  that,  in  order  to  make  a  forfeiture  under  the  subdivision  relating  to 
the  value  of  the  property  insured,  the  false  statement  must  be  wilfully  made  with 
respect  to  a  matei-ial  matter,  and  with  purpose  to  deceive  the  insurer.  See 
Sprague  v.  Holland  Purchase  Ins.  Co.,  decided  by  Coui-t  of  Appeals  of  New  York, 
March  20th,  1877 ;  Cotmibs  v.  Hannibal,  etc.,  Im.  Co.,  43  Mo.  108. 

'Colunbia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331 ;  Co^nmercial  Ins.  Co.  v.  Ives,  56 
lU  402;  <wague  v.  Holland  Purchase  Iiis.  Co.  (Ct.  of  Appeals,  N.  Y.,  not  yet 
reported     leci''"'!  February,  1877.)     Eclectic  Ins.  Co.  v.  FahrenkniQ,  68  111  4p3 
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Insurer  cannot  make  its  agent,  agent  of  assnred,  except. 

Sec.  385.  If  the  insurer  seeks  to  make  its  agent  the  agent  of  the 
assured,  as  to  any  matter  within  the  scope  of  his  apparent  authority, 
notice  of  the  limitation  upon  his  authority  must  he  given  to  him  before  the 
assured  has  acted  in  reliance  upon  the  apparent  authority  with  which  the 
agent  has  been  invested,  and  it  is  not  competent  for  the  principal  after- 
wards, and  without  notice  to  the  assured  as  stated,  by  a  provision  in 
the  policy  to  constitute  its  agent,  as  to  an  act  already  done,  the  agent 
of  the  assured.' 

'Comitiercial  Ins.  Co.  v.  Ives,  56  111.  402;  ColurnMa  Ins.  Co.  v.  Cooper,  ante; 
iSprague  v.  Holland  Purchase  Ins.  Co.,  ante;  Ins.  Co.  v.  Wilkhison,  ante.  In 
Com.  Ins.  Co.  v.  Ives,  56  111.  402,  the  court,  in  commenting  upon  the  eifect  of 
such  a  provision  in  the  policy,  very  pertinently  says :  "  The  vjfords  have  no  inag-ic 
power  residing  in  them  capable  to  transmute  the  real  into  the  unreal,  nor  had 
they  power  to  make  the  agent  of  the  company  the  agent  of  the  in.sureJ."  In 
Masters  v.  Madison  Co.  Mut.  Ins.  Co.,  11  Barb.  (N.  Y.)  624 ;  3  Ben.  F.  I.  C.  398, 
this  question  was  ably  discussed  by  Crippbit,  J.,  and  his  remarks  are  so  laertinent 
and  pregnant  with  good  sense  that  I  give  them  here.  He  said  :  "  The  defend- 
ants also  insist  that  they  are  not  liable  in  this  action  to  the  plaintiff,  for  the  reason 
that  she  omitted  to  set  forth,  in  her  application  for  the  insurance,  that  the  mill 
was  incumbered  by  the  Lucas  mortgage,  which  was  then  a  lien  upon  the  property, 
and  that  she  omitted  to  notify  the  defendants  in  writing  of  the  same,  in  answer  to 
the  interrogatory  upon  the  mai'gin  of  the  application,  which  rendered  the  poUcy 
void,  upon  the  ground  that  it  was  a  breach  of  warranty,  or  a  concealment  of 
important  matter  aifecting  the  i-isk.  The  proof  establishes  that  the  agent  of  the 
company  made  out  the  application  for  the  plaintiff  to  sign.  He  used  the  blank 
furnished  to  agents  for  that  purpose.  It  is  true  that  the  by-laws  of  that  com- 
pany make  the  person  taking  the  survey  the  agent  of  the  applicant.  Neverthe- 
less, he  is  still  the  agent  of  the  company.  He  is  not  divested  of  his  office  by  being 
deemed  the  agent  also  of  the  pei'son  making  application  for  a  policy.  I  have 
always  regarded  this  clause  in  the  by-laws  of  these  companies  as  a  device 
resorted  to  by  them  for  the  purpose  of  shunning  just  responsibility.  They 
employ  their  own  agents,  and  send  them  ab]'oad  in  community  with  their  printejl 
blanks  and  such  instructions  as  the  officers  of  the  company  deem  proper  and 
necessary  to  give  them.  The  business  of  these  agents  is  to  obtain  insurances  foi 
their  principals,  the  company  employing  them  for  that  purpose.  The  public  know 
nothing  of  their  by-laws  or  the  instructions  under  which  such  agents  transact 
their  business.  They  are  regarded  as  the  agents  of  the  company,  and  confideii 
in  as  being  competent  to  transact  the  business  intrusted  to  them  accurately  anJ 
according  to  law.  Gray,  the  surveyor  and  agent  of  the  defendants,  was  apphed 
to  for  an  insurance  of  the  plaintiff's  mill.  He  proceeded  to  make  a  survey,  and 
went  to  the  mill,  about  seven  miles  from  the  plaintiff's  residence ;  he  then  saw 
the  property,  its  situation,  and  how  bounded,  the  distance  from  other  bijildingd. 
for  what  purpose  occupied,  and  by  whom.  The  plaintiff  did  not  accompany  him ; 
being  an  old  lady,  seventy  years  of  age,  she  relied  upon  Mr.  Gray  to  transact  the 
buauess,  and  do  whUever  was  necessary  to  be  done  to  insure  her  a  valid  and 
bmding  pohcy.  It  ajf^ears  that  Gray  was  informed  by  the  son  of  the  plaintiff, 
at  the  time  he  made  out  the  application  and  while  drawing  it  for  the  plaintiff  to 
sign,  that  there  was  a  mortgage  on  the  premises,  given  by  Lucas,  and  told  him 
all  the  particulars  about  it.  N.-.twithstanding  such  information,  the  agent  left  the 
application  entirely  «  blank  in  relation  to  any  incumbrance  upon  the  property. 
Neither  the  act  of  incorporation,  nor  the  by-laws,  declare  the  policy  void  for  the 
omission  of  the  applicant  to  give  notice  of  an  incumbrance  upon  the  property. 
Neither  is  it  required  that  a  written  notice  of  such  incumbrance  be  given. 
Nothmgia  said  in  the  policy  itself,  or  in  the  printed  proposals  annexed  thereto, 
requiring  a  notice  in  writing  or  otherwise  to  be  given  by  the  applicant  of  a  prior 
inortgage  or  incumbrance  upon  the  property.  In  the  printed  proposals,  pro- 
vision IS  made  that  when  bmldings  are  mortgaged  at  the  time  they  are  insured 
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liimitations  upon  authority  of— When  assured  is  bound  by. 

Sec.  386.  In  all  cases  where  the  agent,  tilling  up  the  application,  is 
flothed  with  real  or  apparent  authority  to  make  a  contract  of  insurance, 

the  mortgagee  may  have  the  policy  assigned  to  him,  on  his  signing  the  premium 
note,  or  giving  security  for  the  payment  of  the  same,  aud  obtaining  the  consent 
of  the  company,  which  assent  and  assignment  shall  be  entered  on  said  policy. 
If  a  notice  of  the  existence  of  the  Lucas  mortgage  was  necessary  to  be  given  by 
the  applicant,  I  have  no  doubt  it  was  sufficiently  given  in  the  case,  and  legally 
and  properly  established  on  the  trial.  The  proof  shows  positive  notice  given  to 
Gray,  the  agent  of  the  company,  and  that  was  sufficient.  His  being  declared  by 
the  by-laws  the  agent  of  the  applicant,  as  above  remai'ked,  did  not  divest  him  ot 
his  attributes  as  an  agent  of  the  defendants.  He  was  in  the  employment  of  the 
defendants,  soliciting  risks  and  making  contracts  for  the  company  with  anybody 
and  everybody  who  might  wish  to  insure.  He  also  made  out  the  applications, 
and  p]-epared  the  necessary  papers  to  effect  insurance  ;  and  it  would,  in  my 
opinion,  be  little  less  than  legalized  robbery  to  allow  these  insurance  companies 
to  escape  from  liability  upon  the  merest  technicality  possible,  and  that,  too,  when 
created  by  their  own  'by-laws,  which  remain  a  sealed  book  to  ninety-nine  out  of 
every  hundred  pei-sons  insured.  The  authorities  settle  this  question  against  the 
defendants,  and  without  showing  any  moi-e  valid  defense  against  the  plaintiff's 
claim  the  judgment  cannot  be  disturbed.  Sexton  v.  Montgomery  Co.  Mat.  Iiis. 
Co.,  9  Barb.  S.  C.  Rep.  191  ;  McBwen  v.  The  Saine,  5  Hill,  101 ;  3  Denio,  259. 
See  also,  PluTnb  v.  Cattaraugiis  Im.  Co.,  18  N.  Y.  392. 

In  New  York,  however,  a  contrary  doctrine  has  recently  been  held  in  Rohrhach 
V.  Gfermatiia  F.  Ins.  Co.,  62  N.  Y.  47,  but,  while  the  opinions  of  that_  court  are 
entitled  to  great  respect,  its  vascillation  upon  this  question,  according  to  the 
admission  of  the  learned  judge  who  delivered  the  opinion,  in  connection  with  its 
decision  in  a  very  recent  case  which  conflicts  with  this.  Train  v.  Holland  Pur- 
chase Ins.  Co.,  decided  March  20th,  1877,  leaves  the  whole  doctrine  unsettled  in 
that  court,  and  in  a  woi-se  condition  than  the  learaed  judge  says  the  case  of  Bow- 
ley  v  Empire  Ins.  Co.  was  left  by  the  comments  of  Gkover,  J.,  in  Owens  v.  Hol- 
land  Purchase  Ins.  Co.,  56  N.  Y.  565.  I  give  the  portion  of  the  opinion  of  Folgbr, 
J.,  in  Rohrbach  v.  Qermania  Ins.  Co.,  ante,  relating  to  this  pomt.  He  said :  "  There 
is  another  view  of  the  matter,  however,  in  which  the  phrase  and  the  circumstances 
in  which  it  was  used  may  be  of  more  advantage  to  the  defendant.  By  the  fourth 
condition  of  the  poUcy,  it  is  provided  '  that,  if  the  interest  of  the  assured  m  the 
property  be  any  other  than  the  entire,  unconditional  and  sole  ownership,  for  the 
use  and  benefit  of  the  assured,  *  *  *  it  must  be  so  represented  to  the  com- 
pany, and  so  expressed  in  the  written  part  of  the  policy,  otherwise  the  pohcy 
shall  be  void.'  By  the  fii'st  condition,  it  is  provided  '  that  any  omission  to  make 
known  eveiT  fact  material  to  the  risk,  or  any  misrepresentation  whatever,  or  it 
the  interest  of  the  assured  in  the  property  *  *  *  be  not  truly  stated  in  the 
policy  *  *  *  it  shall  be  void.'  It  is  plain  that  these  conditions  have  not 
been  observed  and  kept  by  the  plaintiff.  The  nature  of  his  interest  m  the  prop- 
erty was  not  expressed  in  the  policy,  and  it  was  other  than  the  ownership  of  it. 
The  app'lication  was  referred  to  in  the  policy  ;  and,  by  the  first  condition  of  the 
poUcy,  in  such  case  the  application  became  a  warranty.  In  it,  it  is  stated  that 
the  plaintiff  has  disclosed  all  the  facts  in  relation  to  the  property  so  far  as  the 
same  are  known  to  him.  But,  in  answer  to  the  question,  'Is  your  title  to  the 
property  absolute?    If  not,  state  its  nature  and  amount,'  the  only  answer  given 

s,  'His  deceased  wife  held  the  deed.'  There  is  in  that  answer  no  affirmation  of 
a  falsehood,  for  his  decased  wife  did,  in  fact,  hold  the  deed  ;  but  there  is  not  a 

hist,  full  and  true  exposition  by  the  answer  of  all  the  acts  and  circumstances. 
The  pui-port  of  the  question  and  the  answer  to  it  would  imply  and  convey  the 
idel  S  he  was  in  equity  the  owner,  thcmgh  the  formal  legal  title  was  in  the 
wS.  The  lacts  of  his  interest  in  or  connection  w  th  the  property  were  quite 
otherwise  The  written  application  did  not,  by  its  '■eP/«f  "tttions,  put  the 
defendant  in  possession  of  the  exact  facts  of  the  case ;  it  did  thereby  tend  to  mis_ 
lead  as  to  the  real  situation  of  the  property  and  the  ^-e^l^^^^^' "*  *^^  Pj,7*5 
in  it  The  application,  in  this  respect,  was  u-  warranty.  Chaffee  v-  Catt.  Co. 
Mat  lMCor9  N  Y.  S76.     The  truth  of  that  warranty  became  a  condition  pre- 
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or  to  insure,  and  to  bind  the  company  in  that  respect,  the-  ligeni-,  knowing 
the  fads,  the  principal  is  estopped  from  claiming  that  he  has  been  mis- 
led by  such  omissions  or  misstatements.'     But  where  the  agent  has 

cedent  to  any  liability  to  the  plaintiff  from  the  defendant,  Bryce  v.  Lorillard  Ins. 
Co.,  55  N.  Y.  440 ;  and  it  was  a  warranty  and  a  condition  precedent,  not  to  be 
avoided  by  any  consideration  of  whether  it  was  essential  to  the  risk  or  not,  or 
whether  or  not  it  was  an  inducement  to  the  defendant  to  enter  into  the  contract. 
Id.  It  is  very  evident  that  the  plaintiff  did  not  intend  a  deception  upon  the 
defendant  ;  nay,  it  is  evident  that  he  laid  open  to  Brand,  the  ajfent  of  the  defend- 
ant to  procure  and  submit  applications,  and  to  issue  policies  when  signed  by  the 
proper  officers  of  the  defendant  and  transmitted  to  him,  all  the  facia  of  his  con- 
nection with  and  interest  in  the  property  ;  and  that  the  statements  in  the  apph- 
cation  were  Brand's  conclusions  from  those  facts,  and  the  omissions  from  it  were 
of  matters  not  deemed  essential  by  Brand.  It  is  hereupon  urged  by  the  plain- 
tiff that  the  errors  and  omissions  were  those  of  the  defendant.  But  the  plaintiff 
and  defendant  have,  in  the  policy,  the  contract  between  them,  expressly  agreed 
that  Brand  should  be  deemed  the  agent  of  the  plaintiff,  and  not  of  the  defend- 
ant, under  any  circumstances  whatever.  It  is  true  that,  in  Plmrib  v.  Catt. 
Go.  Mat.  Ills.  Co..  IS  N.  Y.  392,  a  rule  is  held  which  tends  to  the  shielding 
of  the  plaintiff,  in  this  case,  from  the  effect  of  his  contract;  but  since 
then,  it  is  held,  that  under  ?uch  a  contract  as  this  the  knowledge  of  such  an  agent 
of  facts  not  stated  in  the  application,  is  immaterial  in  the  absence  of  fraud,  or 
prevention  of  the  statement  of  them  by  the  applicant.  Chase  v.  Ham.  Ins.  Co., 
20  id.  52  ;  where  the  case  in  18  New  York,  supra,  is  considered  and  distinguished. 
As  to  Rowley  v.  Empire  Ins.  Co.,  3(5  N.  Y.  550,  cited  in  General  Term  opinion,  it 
is  much  shaken  in  Owens  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  565.-570.  ^  (The 
learned  judge  perhaps  had  forgotten  that  every  judge  ofihe  coiirt,  him&elf 
included,  dissented  from  the  views  of  Grover,  J.,  in  reference  to  the  case  of 
Rowley  v.  Empire  Ins.  Co.,  and  thus  left  the  doctrine  of  that  case  to  stand  as 
indorsed  by  them,  not  only  by  this  dissent,  but  also  by  the  actual  judgment  in  the 
case  of  Owens  v.  Holland  Piircliase  Ins.  Co.  The  remarks  of  Geovbr,  J.,  were 
purely  his  own,  and  the  court  took  pains'to  have  the  I'eporter  so  inform  the  pro- 
fession.) It  is  to  be  regi'etted  that  corporations,  of  the  power  and  extended  busi- 
ness relations  with  all  classes  in  the  community,  which  msurance  companies  have, 
should  prepare  for  illiterate  and  confiding  men  contracts  so  practically  deceptive 
and  nugatory  ;  and  should,  in  cases  as  free  from  fraud  and  wrong  in  the  part  of 
the  insured  as  this  is,  hold  their  customers  to  the  letter  of  an  agreement  so 
entered  into.  I  am  aware  that  often  the  companies  are  made  the  victims  of 
dishonest  and  designing  persons,  but  I  cannot  agree  that  the  remedy  for  that,  is 
to  refuse  to  be  bound  by  the  acts  of  agents  of  their  own  selection  when  dealing 
with  simple  and  unlettered  men.  If  there  should  be  less  greediness  for  business, 
and  such  care  in  the  selection  and  appointment  of  agents  as  would  insure  the 
confidence  of  the  companies  in  their  capability,  discretion  and  integrity,  it  would 
not  need  that  there  be  laid  upon  unwise  policyholders  an  agreement  to  take  the 
burden  of  the  opposite  qualities  in  those  put  forward  to  them  as  actors  for  the 
insurers.  But  we  must  take  the  contracts  of  the  parties  as  we  find  them,  and 
enforce  them  as  they  read.  By  the  one  before  us  the  plaintiff  has  so  fettered 
himself  as  to  be  nnable  to  I'etain,  as  the  case  now  stands,  the  real  essence  of  his 
agreement.  Though  he  has  frankly  and  fully  laid  before  the  actor  between  him 
and  the  defendant  all  the  facts  and  circumstances  of  the  case,  he  is  made  responsi- 
ble for  eri'or  in  legal  conclusions  which  he  never  formed,  and  which  were  arrived 
at  by  one  in  whom  he  trusted  and  whom  he  supposed  to  stand  in  the  place  of  the 
defendant." 

^  Beebe  v.  Hartford  Ins.  Co.,  25  Conn.  51;  4  Bennett's  F.  I.  C.  55;  Masters 
v.  Madison,  etc.,  Ins.  Co.,  11  Barb.  (N.  Y.)  624;  Ins.  Co.  v.  Wilkinson,  ante; 
Marshall  v.  Columbian  Ins.  Co.,  28  N.  Y.  157  ;  3  Bennett's  F.  I.  C.  634.  "When 
the  agent  of  the  insurer  knows  that  the  representations  made  by  the  assured  are 
false,  and  the  inswrer  acts  with  full  knowledge  of  the  foots,  the  insurer  will  be 
estopped  from  setting  up  the  falsity  of  such  representations  to  defeat  the  policy. 
f-hmrdian,  etc.,  Life  Ins.  Co.  v.  Hoffan,  80  111.  35 ;  Roberts  v.  Continental  Ins.  Co., 
i\  Wis.  321 ;  ^tAa,  etc.,  Ins.  Co.  v.  Olmstead,  21  Mich.  246. 
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neither  actual  or  apparent  authority  to  make  a  contract,  but  only  author- 
ity to  receive  and  forward  proposals  for  a  policy,  and  to  deliver  the 
same  to  the  assured  and  receive  the  premium  therefor,  knowledge  of 
the  agent  cannot  be  imputed  to  the  principal,  because  in  that  case  the 
assured  has  no  right  to  regard  the  agent  as  clothed  with  power  to  do 
more  than  the  nature  of  the  business  committed  to  him  by  his  prin- 
cipal naturally  includes.'  But  even  in  such  cases,  it  has  been  held  that 
the  explanation  of  questions,  is  within  the  scope  of  the  agent's  authority, 
and  that,  if  through  his  direction  or  advice  a  question  is  erroneously 
answered,  the  principal  must  bear  the  consequences  and  not  the  assured. 
"  It  is  within  the  sphere  of  his  duty  to  explain  the  questions  and  decide 
for  himself  and  the  bona  fide  applicant,  what  was  a  satisfactm-y  answer, 
and  how  the  answer  should  be  applied  to  the  subject."" 

When  insurer  is  not  estopped  by  acts  of. 

Sec.  387.  In  all  cases  where  the  assured  has  notice  of  any  limitation 
upon  the  agent's  power,'  or  where  there  is  anything  about  the  trans- 
action to  put  him  on  inquiry  as  to  the  actual  authority  of  the  agent, 
acts  done  by  him  in  excess  of  his  authority  are  not  binding,  as  where 
it  is  generally  known  that  limitations  are  imposed  in  certain  respects.' 

So  where  direct  notice,  or  any  notice  which  the  assured  as  a  prudent 
man  is  bound  to  regard,  k  brought  home  to  the  assured,  limiting  the 
powers  of  the  agent,  he  relies  uporn  any  act  in  excess  of  such  limited 
authority  at  his  peril.  That  an  insurance  company  has  a  right,  in  a 
fair  way,  to  limit  the  powers  of  its  agents  must  be  conceded,  and 
when  it  does  impose  such  limitations  upon  his  authority,  in  a  way  that 
no  prudent  man  ought  to  be  mistaken  in  reference  thereto,  it  is  not 
bound  by  an  act  done  by  its  agent  in  contravention  of  such  notice. 
This  was  well  illustrated  in  a  recent  and  very  ably  considered  case 
*iefore  the  court  of  appeals,'  in  which  a  life  insurance  company  had 

'Mitchell  V.  I/ycmrdng  Mut.  Ins.  Co.,  51  Penn.  St.  402 ;  Wilson  v.  Conway  Ins. 
Co.,  4  R.  I.  141 ;  4  Ben.  F.  I.  C.  113 ;  Sexton  v.  Montgoinery  Co.  Mut.  Ins.  Co.,  9 
Barb.  (N.  J.)  191 ;  Zmvellv.  Middlesex  Mut.  Itis.  Co.,  8  Cush.  (Mass.)  127  ;  3  Ben. 
F.  I.  C.  240. 

^Ellsworth,  J.,  in  Malleable  Iron  Works  v.  Phoenix  Ins.  Co.,  25  Conn.  465;  4 
Ben.  F.  I.  C.  161.  In  this  case  the  agent  simply  had  power  to  take  and  forward 
profioaals  for  insurance,  deliver  the  policy  and  take  the  premium.  By  his  direc- 
tion, an  erroneous  answer  was  bona  fide,  given  to  an  inquiry,  and  the  court  held 
that  the  company  was  bound  by  the  agents'  acts  in  this  respect,  and  ordered  the 
policy  to  be  i-eformed  to  accord  with  the  facts.  See  also,  to  same  principle, 
Devendmfv.  Beardsley,  23  Barb.  (N.  Y.)  600 ;  Sanford  v.  Handy,  23  Wend.  (N. 
Y.)  260 ;  NeUon  v.  Cowing,  6  Hill  (N.  Y.)  336. 

'  Winneshiek  Ins.  Co.  v.  HaUgrafe,  53  111.  316. 

*  Baines  v.  Swing,  L.  R.  1  Excheq.  320. 

Messereau  v.  Phcenlr,  etc.,  Ins.  Co.,  66  N.  Y.  274. 
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printed  upon  all  its  policies  a  notice  that  no  agent  had  a  right  "to 
receive  any  premium  after  date  of  its  being  due,  without  special  per- 
mission from  the  officers  of  the  company."  The  assured  died  Sept. 
14th,  1872,  and  the  defense  was  that  the  semi-annual  premium,  due 
Aug.  31st,  1872,  was  not  paid.  To  obviate  the  forfeiture  it  was  shown 
that  the  general  agent  of  the  company  gave  the  assured  credit  for  the 
premium,  or  rather  waived  its  payment  according  to  the  requirements 
of  the  policy,  and  agreed  to  keep  him  good  with  the  company.  The 
plaintiff  had  a  verdict  at  circuit,  but  it  was  set  aside  in  the  court  of 
appeals,  upon  the  ground  that  the  agent  had  no  avpt-'-^tp  to  waive  payment 
of  the  premium,  and  that  the  assured,  in  the  fact  uf  the  notice  jn-inted  upon 
his  policy,  had  no  right  to  rely  upon  his  aul/'oritg  to  do  so.  Miller,  J., 
dissented  from  this  doctrine,  and  wrote  a  very  able  dissenting  opinion, 
but  it  will  be  noticed  that  he  leaves  out  of  sight  the  express  notice  given 
to  the  assured,  that  the  agent  had  no  authority  to  waive  the  payment 
of  the  premium  at  the  precise  time  when  it  became  due,  without  special 
permission  from  the  officers  of  the  company,  and  predicates  his  views 
upon  a  class  of  cases  lohere  no  such  limitation  was  noticed  to  the  assured. 
Upon  the  authority  of  this  case,  and  indeed  without  it,  there  is  no 
question  bJit  that  an  insurance  company  may  lawfully  limit  the 
authority  of  its  agents,  and  when  it  does  so,  and  the  assured  knows,  or  as 
a  prudent  man  ought  to  know  of  such  Umitatim,  he  deals  with  him  in 
reference  to  matters  in  excess  of  his  power  at  his  peril.  This  has  been 
held  in  numerous  cases  cited  elsewhere  in  this  chapter,  and  is  an 
elementary  principle  in  the  la"w  of  agency. 

Agent  filling  out  application. 

Sec.  388.  Where  the  insured  is  himself  required  to  make  out  his  appli- 
cation, if  he  requests  the  agent  to  do  it  for  him,  there  is  propriety  in 
aolding  that  the  agent,  as  to  that  act,  is  the  agent  of  the  assured,  because 
it  is  done  at  his  request,  and  in  discharge  of  a  duty  that  devolves  upon 
the  assured  ;  but,  when  the  agent  voluntarily  fills  up  the  application-, 
or  by  any  act  of  his  gives  the  assured  to  understand,  or  leads  him  to 
believe  that  it  is  a  part  of  his  (the  agent's)  duty  to  fill  it  up,  it  cannot 
be  said  that  he  acts  as  the  agent  of  the  assured.  The  question  may 
fairly  be  said  to  be  one  of  fact  for  the  jury,  to  be  determined  from  the 
facts  and  circumstances  of  each  case,'  and,  if  there  is  nothing  shown 
to  put  the  assured  on  inquiry  as  to  the  authority  of  the  agent  in  this 
respect,  and  he  is  not  expressly  required  to  fill  up  the  application  him- 


^Houyh  V.  Oity  F.  Irut.  Co.,  29  Conn.  10. 
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self,  the  jury  would  be  justified  in  finding  that  he  acted  as  the  agent 
of  the  insurer,  and  not  of  the  assured.'  The  acts  and  declarations  of 
the  agent  will  be  treated  as  the  acts  and  declarations  of  the  principal,'' 
particularly  is  this  the  case  where  the  agent  is  required  by  the  com- 
pany to  fill  out  the  application,  or  where  he  does  it  voluntarily.^  If 
he  tills  it  up  at  the  request  of  the  assured,  a  diff'erent  question  is  pre- 
sented, and  he  might  possibly  be  treated  as  the  agent  of  the  assured 
to  that  extent.*  But  generally,  in  either  case,  if  the  agent  was  cor- 
rectly informed  of  all  the  circumstances  required  to  be  stated  in  the 
application,  it  would  make  no  difference  whether  the  agent  is  to  be 
treated  as  the  agent  of  the  insurer  or  the  assured,  as  knowledge  on  his 
part,  in  reference  to  the  risk,  is  the  knowledge  of  the  company,  and  if 
the  risk  is  taken  with  knowledge  of  all  the  circumstances  incident  to 
it,  it  cannot  complain  of  mistatements  by  the  assured  upon  which  it 
did  not  rely."    So  far  as  his  authority  extends,  real  or  apparent,  he 


'  Ins.  Co.  V.  Wilkiru^on,  13  Wall.  (D.  S.)  221 ;  Woodbury  Savings  Bank  v.  Char- 
ter Oak  Ins.  Co.,  31  Conn.  526  ;  Coombs  v.  Hannibal  Savings  Ins.  Co.,  43  Mo.  158  ; 
Mowley  v.  Bnvpire  Iits.  Co.,  36  N.  Y.  550  ;  Plumb  v.  Cattarangus  Ins.  Co.,  18  N. 
Y.  392 ;  Simmons  v.  /ras.  Co.,  8  W.  Va.  493 ;  Howard  F.  Ins.  Co.  v.  Brnnner,  23 
Penn.  St.  550 ;  King.^on  v.  Tlie  JEt/iia  Ins.  Co.,  42  Iowa,  46 ;  Bartholomew  v. 
Merchants'  Ins.  Co.,  25  id.  508 ;  Commr'l  Ins.  Co.  v.  Ives,  56  111.  402  ;  Alison  v. 
Winneshiek  Ins.  Co.,  23  Iowa,  84 ;  Bidwell  v.  N.  W.  Ins.  Co.,  24  N.  Y.  302 ; 
Moliere  v.  Penn.  Ins.  Co.,  5  Rawle.  (Penn.)  342 ;  Bathhone  v.  City  F.  Ins.  Co.,  31 
Conn.  193 ;  Cumberland  Valley,  etc.,  Ins.  Co.  v.  Schell,  29  Penn.  St.  81  ;  Columbia 
Ins.  Co.  V.  Coopei;  50  Penn.  St.  331;  Witherell  v.  Maine  Ins.  Co.,  49  Me.  200; 
Emery  v.  Piscataqua,  etc.,  Ins.  Co.,  52  id.  322;  Clark  v.  Union,  etc.,  Ins.  Co.,  40 
N.  H.  333  ;  James  River  Ins.  Co.  v.  Merritt,  47  Ala.  387 ;  Patten  v.  Merchants', 
etc.,  Ins.  Co.,  40  N.  H.  375;  Andes  Ins.  Co.  v.  Shipman,  77  111.  189  ;  Aurora  F. 
Ins.  Co.  V.  Eddy,  55  id.  213 ;  Howard,  etc.,  Ins.  Co.  v.  Connack,  24  id.  455 ;  Bar- 
tholmew  v.  Merchants'  Ins.  Co.,  25  Iowa,  507 ;  ^tna,  etc.,  Ins.  Co.  v.  Olmstead, 
21  Mich.  246  ;  Ayres  v.  Hartford  Im.  Co.,  21  Iowa,  186 ;  American,  etc.,  Ins.  Co. 
V.  McLanatlian,  11  Kan.  533;  Michigan  State  Itis.   Co.  v.  Levns,  30  Mich.  41. 

'Miller,  J.-  in  Ins.  Co.  v.  Wilkinson,  ante;  Beebe  \.  Hartford  Ins.  Co.,  25 
Conn.  51 ;  Davenport  v.  Peoria  Ins.  Co.,  17  Iowa,  276  ;  Beat  v.  The  Park  Ins.  Co., 
16  Wis.  241 ;  Lycoming  Ins.  Co.  v.  Schallenberger,  44  Penn.  St.  259  ;  Ayres  v. 
Hartford  Ins.  Co.,  17  Iowa,  176  ;  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn. 
517 ;  Howard  Ins.  Co.  v.  Brunner  ante  ;  Horwitz  v.  Equitable  Ins.  Co.,  40  Mo. 
5W;  Both  V.  City  Ins.  Co.,  6  McLean  (U.  S.)  324. 
'  Sprague  v.  Holland  Purchase  Ins.  Co.,  ante. 

•Beck,  J.,  in  Kingston  v.  The  ^tna  Ins.  Co.,  42  Iowa,  47  ;  Smith  v.  Empire 
Ins.  Co.,  25  Barb.  (N.  Y.)  497.  This  idea  was  repudiated  in  Clark  v.  Union,  etc., 
Ins.  Co.,  40  N.  H.  333,  and  where  the  insurers  was  informed  by  the  assured  that 
he  could  not  particularly  describe  the  property,  and  agreed  to  pay  the  agent  for 
going  to  make  the  necessary  survey,  which  the  agent  did ;  it  was  held,  that 
the  agent  should  not  be  treated,  as  to  this  duty,  the  agent  of  the  assured,  but  stil 
remained  the  agent  of  the  insurer,  and  this  would  seem  to  be  the  most  consistent 
mle. 

'In  Pierce  v.  NashiM  Ins.  Co.,  50  N.  H.  297:  9  Am.  Rep,  235,  it  appeared  that 
the  plaintiff  and  another  person  were  partners,  and  the  policy  m  suit  was  issued 
to  them  as  pai-tners.  Subsequently  the  plaintiff  became  sole  owner  by  piirchase 
from  his  partner,  and  the  policy  was  renewed  after  such  purchase  by  the  defend- 
ant's agent,  who  knew  that  the  plaintiff  was  sole  owner.     The  ninth  condition  of 
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can  bind  the  principal,  and  in  reference  to  all  matters  in  which  he  can 
bind  the  principal,  the  principal  is  chargeable  with  his  knowledge.' 

the  policy  was  as  follows  :  "  Policies  of  insurance  *  *  shall  not  be  assignable 
without  the  consent  of  the  company  expi-essed  by  indorsement  thereon.  In  case 
of  assignment  made  without  such  consent,  whether  of  the  whole  policy  or  of  any 
interest  therein,  the  liability  of  the  company  in  virtue  of  such  policy  shall  thence- 
forth cease."  In  passing  upon  the  effect  of  the  agent's  knowledge  of  the  change 
in  the  title,  Foster,  J.,  said :  "  There  was  no  misundei-standing  between  the  con 
tracting  parties.  The  case  find  that  Wood,  the  defendant's  agent,  when  he 
i-eceived  the  new  premium  from  the  plaintiff  and  promised  to  re-insure  the  prop- 
erty, '  knew  fully  that  Piei'ce  had  bought  and  was  the  sole  owner  of  the  property, 
and  that  the  policy  had  not  been  assigned.'  And  his  knowledge  and  new  promise 
or  consent  to  the  continuance  of  the  policy  for  the  benefit  of  the  plaintifi  must  be 
considered  to  be  that  of  the  company,  and  the  authoi-ity  of  the  agent  to  make  such 
contract  must  be  presumed  till  the  contrary  be  shown.  Qoodludl  v.  Ins.  Co.,  25 
N.  H.  169  ;  Sanders  v.  Jtjs.  Co.,  44  id.  244.  The  receipt  given  by  the  agent,  in 
which  it  is  stated  that  the  new  premium  was  received  by  Mower  &  Pieiv.e,  is  not 
binding  and  conclusive  upon  the  plaintiff,  who  may  show,  by  extrinsic  evidence, 
that  he  is  the  only  party  from  whom  the  money  was  received,  and  with  whom  the 
contract  was  made.  2  Pars,  on  Cont.  67 ;  JHersom  v.  Henderson,  23  N.  H.  498  ■ 
Ryam  v.  Sand,  26  id.  15.  But  the  defense  to  this  suit  rests  mainly  upon  the  inter- 
position of  the  ninth  condition,  requiring  the  company's  consent  to  an  assignment 
to  be  indorsed  on  the  policy.  This  indorsement  has  not  been  made ;  and  the 
company,  which  has  received  tho  full  consideration  for  the  insurance,  claims, 
nevertheless,  that,  because  of  this  informality,  they  shall  incur  no  obligation  to 
pay  the  loss  which  the  plaintifi'  has  sustained.  'The  court  will  be  reluctant  to 
encourage  or  give  validity  to  such  a  defense.  The  plain  recital  of  the  facts  de- 
prives it  of  any  claim  to  favorable  consideration.  The  agent  of  the  company 
knew  that  Mower  had  sold  out  his  interest  in  the  propej-ty  insured  to  the  present 
plaintiff.  The  plaintiff',  informing  him  of  all  the  facts,  carried  the  policy  to  the 
agent  and  told  him  ne  wanted  the  mill  re-insured.  The  agent  told  him  he  would 
have  the  property  re-insured,  but  did  not  know  what  the  premium  would  be  for 
the  next  year ;  said  he  would  get  the  policy,  and  the  plaintiff  might  pay  the 
amount  due  when  he  should  receive  it ;  and  talked  about  a  probable  dividend 
which  might  reduce  the  amonnt  of  the  pi'emium  to  be  paid  for  the  new  policy. 
The  plaintiff'  paid  him  $10,  and  the  agent  carried  off  the  old  policy,  the  plaintiff' 
trusting  him  to  insui-e  him  properly.  Subsequently  the  agent  met  him  on  the 
street,  told  him  he  had  got  bis  insurance  papers  for  him,  and  demanded  $5  more, 
which  the  plaintiff  paid.  The  plaintiff,  then,  placing  full  confidence  in  the  agent, 
incautiously  put  the  defective  papers  away  without  looking  at  them,  and  never 
discovered  their  imperfections  till  after  tbe  destruction  of  the  mill,  but  always 
supposed  he  held  a  new  and  valid  policy.  The  proofs  of  loss  were  made  in  due 
foi'm  and  proper  time.  There  is  no  claim  by  the  defendants  that  there  was  over- 
insurance,  nor  any  concealment  of  facts,  nor  any  fraud  or  misrepresentation  on 
the  part  of  the  plaintiff,  nor  that  the  full  amount  of  premium  for  insurance  has 
not  been  received.  It  would  seem  to  be  a  serious  defect  in  our  jurisprudence  if 
courts  of  law  could  not  provide  a  remedy  for  such  a  case,  without  turning  apartj- 

'Bevendorf  v.   BeardsUy  23  Barb.  (N.  Y.)  656.     Thus,  where  an  agent  of  an 

insurance  company  is  sent  out  to  solicit  risks  and  negotiate  contracts  of  insurance, 

notice  to  him  of  a  prior  insurance,  while  he  is  engaged  in  the  business,  and  acting 

withm  the  scope  of  his  authority,  is  notice  to  the  company.     Whether  a  general 

or  special  agent,  he  stands  in  the  place  of  the  principal,  and  persons  dealing  with 

liim  are,  for  most  purposes,  regarded  as  dealing  with  the  principal.     McEwen  v. 

^"''tffS^'-yCo.Mlt.In^Co.,  5  Hill  (N.  Y.)  101  ;   Sexton  v.  Montgmnery,  etc., 

<^  \^1:,'  9Barb.(N.Y.)191,  where  verbal  notice  was  held  sufficient      Tosimilar 

'^!  ^f'?«^  v'^?n""T^^!i'  ^l^-  ^'^-  ^O"  11  '^^-  624.  Sheldon  Y.  Atlantic 
His   Co    26  N.  -^460  ;   Wood  v   Poughkeepste,  etc.,  Ins.  Co.,  22  id.  619  ;  Post  v. 

f f^  '^  v-'r^^'l'^-  <^A^-'  '^^l  •  Liahthody  v.  JV.  A.  Im.  Co.,  23  Wend.  (N. 
L'i  r  ^  ^erairai  Itis.  Co.  v.  National  Protection  Ins  Co.,  20  Barb.  (N.  Y.) 
468  i  Leeds  v.  Mechanics'  his.  Co.,  8  N.  Y.  35i:  ^ 
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In  New  York,  it  has  been  held  that  when  the  insured  signs  an 
application  in  blank,  and  intrusts  it  to  the  agent  of  the  insurer  to  be 


over  to  the  eqiuty  side  of  the  court.  And  we  think  that,  under  the  circumstances 
of  thi"  c.use,  a  jury  may  tind  that  the  insurance  compan  •  have  waiveTthSr  St 
,nlic?-  -^'n  I'ih  Tlr^T'"'  "^  f""  company's  consent  to  the  assij^nmen  upon  fhe 
nl  n'tiV  Tho  they  have  made  anevy  and  valid  contract  of  insurance  with  this 
plamttf.  1  he  condition  upon  which  the  defendants  rely  was  inserted  for  their 
beneht,  and  the  company  had  the  rig:ht  to  waive  it.     If  the  defendants  them- 


sccessful  aud  prohtable  manag-ement  of  the  insurance  company,  as  for  the  pro- 
tection of  the^  community ;  for  it  is  obvious  that  the  business  and  profits  of  the 
lormer  would  be  most  essentially  diminished,  if,  in  case  of  every  unessential 
departure,  for  convenience,  from  the  usual  reixuii-ements  of  the  company's  rules 
resort  were  to  be  had  to  the  directore  and  the  home  office.     An  examination  of 
the  authorities  shows  us  that  the  books  are  full  of  cases  in  which  the  doctrine 
now  suggested  has  been  applied.     Whether  there  was  such  a  waiver  of  the  con- 
dition in  this  case  is,  of  course,  a  question  for  the  jury  ;  and  it  will  be  for  them  to 
say_  whether  an  insurance   company,  systematically  transacting  iuid  soliciting 
business  at  points  remote  from  its  primary  location,  may  reasonably  be  presumed 
to  have  confen-ed  upon  a  person  held  out  to  the  world  as  '  tJu;  agent  of  the  Nashua 
Fire  Insurance  Company,'  authority  to  act  for  them  to  the  extent  of  dispensing 
with  a  formality  the  waiver  of  which  could  do  the  company  no  harm  so  long  a- 
they  received  a  full  consideration  for  their  contract.     And  then,  if  they  find  c- 
had  authority,  it  wiU  be  for  the  jui-y  to  say  whether  the  agent  }ms  exercised  the 
power  of  waiving  the  requirements  of  the  condition  in  this  case ;  upon  which 
question,  evidence  of  his  full  knowledge  of  the  sale  to  the  plaintiff,  of  the  absence 
and  want  of  the  written  assignment,  of  his  assurances  to  the  plaintiff  that  such 
assignment  would  not  be  required,  and  of  his  reception  of  the  full  premium  for 
re-insurance,  would  probably  have  quite  a  direct  bearing.     Atlantic  Ins.  Co.  v. 
Goodall,  35  N.  H.  328  ;  Barnes  v.  Ins.  Co.,  45  id.  24  ;  Boehm  v.  Jras.  Co.,  35  N.  Y. 
131;  Franklin  Ins.  Co.  v.  Vpdegraff,  43  Penn.  St.  350;   Wilson  v.  Ins.  Co.,  l(j 
Barb.  513  ;   N.  E.  F.  &  M.  Ins.   Co.  v.  Schettlm;  38  111.   166 ;   Keenan  v.  In.', 
Co.,  13  Iowa,  375;   North  Berwick  Co.  v.  N.  E.  F.  and  M.  Ins.  Co.,  52  Me. 
336;   Lightbody   v.  Ins.  Co.,  23  Wend.  18;   NicoU  v. Ins.  Co.,  3  Woodb.  &  M 
529;   Woodbury  Savings  Bank  v.   Ins.  Co.,  31  Conn.  518;  Carroll  v.  In^.  Co., 
40  Barb.  292 ;  Conover  v.  Ins.  Co.,  3  Denio,  254 ;   Angell  on  Ins.,  §  217.  Bath- 
bone  V.  Itis.  Co.,  31  Conn.  194,  was  the  case  where  a  policy  provided  that  the 
insurance  should  be  void  if  articles  denominated  '  hazardous '  should  be  stored 
in  the  building  without  the  consent  of  the  company  indorsed  on  the  policy.     The 
agent  consented  to  the  removal  of  the  pi'operty  insured  to  another  building  in 
which  such  hazardous  articles  were  stored  ;  and  agreed  to  make  whatever  entry 
was  necessaiy  on  the  policy  to  continue  it  in  force,  notwithstanding  such  storage ; 
and  took  and  retained  the  policy  foi-  that  purpose.     It  was  held  that  the  agree- 
ment of  the  agent  was  a  waiver,  by  the  company,  of  the  condition  which  required 
such  written  indoreement  of  consent,  until  such  indorsement  should  be  made. 
Insurance  companies  are  natui'ally  moi'e  anxious  to  obtain  premiums  than  to  pay 
losses  ;  but,  in  such  a  case  as  this,  where  there  is  no  pretense  of  fraud  or  conceal- 
ment, and  whei'e  the  company  have  received  all  the  benefits  of  a  mutual  contract, 
contemplated  and  provided  by  their  charter  and  by-laws,  they  should  under- 
stand that  the  contract  imposes  mutual  obligations.     The  defense  is  purely  tech- 
nical.    '  Such  defenses,'  saya  Roosbtblt,  J.,  in  Wilson  v.  Ins.  Co.,  before  cited, 
'  whei-e  there  has  been  perfect  fair  dealing  on  the  part  of  the  assured,  in  modern 
'  times,  are  not  favored  by  either  judges  or  jurors ;  nor  are  they  in  accordance 
with  the  true  interests  of  the  insurers  themselves,  or  with  the  general  sense  of 
the  community.     That  sense  is  usually  common  sense.     And  it  cannot  be  too 
often  repeated,  that  common  sense  and  common  honesty  are  the  true  sources  of 
common  law.'"     In  Marshall  v.  Columbian  Ins.  Co.  it  was  held  that,  when  the 
agent  at  the  time  of  making  a  policy,  knew  the  existence  of  certain  facts,  hj< 
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filled  up,  and  correctly  states  the  situation  and  condition  of  the  prop- 
erty to  him,  and  the  agent  omits  to  set  forth  incumbrances  upon  the 
property,  of  which  he  was  informed  by  the  insured,  and  a  policy  was 
issued  upon  the  basis  of  such  erroneous  application,  the  company  is 
to  be  treated  as  having  issued  the  policy  with  notice  of  the  incum- 
brances, and  is  estopped  from  setting  up  the  fact  that  incumbrances 
exist,  as  a  breach  of  warranty.'  Grover,  J.,  in  a  later  case,^  severely 
criticises  the  doctrine  of  this  case,  but  none  of  the  other  members  of 
the  court  concurred  with  him  in  his  views ;  and  in  a  rfbent  case ' 
against  the  same  defendant,  the  court  reaffirmed  the  doctrine  of 
Rowley  v.  Empire  Ins.  Co.,  and  held  that  where  an  applicant  signs 
an  application  in  blank,  and  the  agent  of  the  company,  having  been 
correctly  informed  of  the  situation  and  condition  of  the  property, 
erroneously  fills  out  the  application,  the  misstatements  do  not  consti- 
tute a  breach  of  warranty.  In  that  case,  the  applicant  signed  an 
application  in  blank,  which  was  thereafter  filled  up  by  the  agent  of 
the  insurance  company  carelessly,  and  certain  misstatements  were 
made  in  such  filling  up.  It  was  held  that  such  erroneous  statements 
did  vr.t  constitute  a  breach  of  warranty  that  the  statements  contained 
in  the  application  were  true,  and  that  a  clause  providing  that  the  one 
who  procured  the  insurance  should  be  held  by  contract  to  be  the  agent 
of  the  applicant,  taken  in  connection  with  a  provision  that  the  appli- 
cation must  be  made  out  by  an  agent  of  the  company,  did  not  make 
the  agent  who  filled  out  the  application,  after  it  was  signed,  the  agent 
cf  the  applicant. 

E3£ceptions. 

Sec.  389.  Where  the  agent  has  authority  only  to  take  applications 
and  deliver  policies,  his  knowledge  of  the  facts  are  not  imputable  to 
the  principal  so  as  to  estop  the  principal  from  setting  up  a  breach  of 
warranty  expressed  upon  the  face  of  the  policy.  As,  where  the  policy 
is  "  on  his  two-story,  shingle  roof  and  extension,  frame  building,  occu- 
pied as  a  dwelling  house,''  the  fact  that  the  agent  knew  that  the  building 
loas  unoccupied  when  the  policy  was  issued,  does  not  estop  the  insurer 


r-r  SH,f,^l  .T  Tio^^^^^  t\e  company.  See  also  Delathy  v.  Memphis  Ins. 
V  k^^,y^^P,  ^  f  r"-'  ^%^  '  ^"^.f""  ^-  ^<'™-  ^'^'-  C">-'  18  Pick.  (Mass.)  563 ;  Strong 
(K^r?-^^  '        "^-  '^'  -^''•«»*'»™  ^^-  Go.  V.  Drake,  2  B.  Mon. 

'  Smdey  v.  Tlie  Empire  Ins.  Co.,  36  N.  Y.  5.50. 
"  Owens  V.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  571. 
repf^y  ""■  "^"""'''^  ^rchase  Ins.  Co.,  decided  March  20, 1877,  and  not  yet 
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from  setting  up  such  fact  in  :ivoidance  of  its  liability ;■  But,  where 
the  agent  is  a  general  agent,  and  has  aiithnrity  to  consummate  the 
contract  by  the  issue  of  a  policy,  and  does  so  in  the  case  in  question, 
his  knowledge  is  the  knowledge  of  the  company,  and  the  misstatement 
by  him  of  a  material  fact  therein,  is  not  binding  upon  the  assured." 

gcLcret  limitation  of  an  agent's  power — Waiver  of  forfeiture. 

Sec.  390.  A  secret  limitation  of  an  agent's  power  does  not  prevent 
third  persons  from  dealing  with  him  to  the  full  extent  of  his  apparent 
authority.  If  the  company  sees  fit  to  place  limitations  upon  his  author- 
ity that  qualify  his  apparent  authority,  it  must  see  to  it  that  every 
person  who  deals  with  him  on  their  behalf  has  notice  of  such  limitation, 
or  at  least  do  that  which  will  enable  him  to  ascertain  the  agent's 
power,  and  which,  as  a  prudent  man,  would  inform  him  of  the  fact, 
otherwise  they  will  be  bound  by  all  his  acts  within  the  scope  of  his 
apparent  power.'  Thus,  he  may  waive  forfeitures  of  any  description,* 
conditions  of  the  contract  f  may  change  the  contract  by  erasing  con- 


'  Alexander  v.  Crermania  P.  Ins.  Co.,  G6  N.  Y.  464.  Ujion  the  jioint  that  the  words 
"  occupied  as  a  dwelling,"  or  otherwise,  is  a  warranty  that  the  building;  is  then  occu- 
pied as  described.  See  case,  supra,  also  Pariiialee  v.  Hoffman  Ins.  Co.,  54  N.  Y. 
143  ;  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52 ;  Wall  v.  the  East  River,  etc.,  Ins. 
Co.,  7  N.  Y.  370  ;  Fariners'  Ins.  Co.  v.  Curry  (Ky.)  2  W.  Ins.  Rev.  88 ;  Residence 
F.  Ins.  Co.  V.  Hannawald  (Mich.)  2  id.  88. 

'Allies  V.  iV.  T.  Mut.  Ins.  Co.,  14  N.  Y.  253;  Mcadowcraft  v.  Standard  F. 
Ins.  Co.,  62  Penn.  St.  91  ;  Coinbs  v.  Hannibal  etc.,  Ins.  Co.,  43  Mo.  248 ;  Boas  v. 
World,  etc.,  Ins.  Co.,  6  T.  &  C.  (N.  Y.)  364 ;  Owens  v.  Holland  Purchase  Ins.  Co., 
56  N.  Y.  565. 

'Com.,  etc.,  Ins.  Co.  v.  Union  Mut.  Ins.  Co.,  19  How.  (U.  S.)  318 ;  PerUns  v. 
Washington  Ins.  Co.,  4  Cow.  (N.  Y.)  645. 

'Jacobs  v.  National  Life  Ins.  Co.,  1  MacArthur  (U.  S.)  632  ;  Nmih  BervAck  Co. 
v.  N.  m.  Ins.  Co.,  53  Me.  336 ;  4  Ben.  F.  I  C.  790. 

'Ide  V.  Phanix  Ins.  Co.,  2  Biss.  (U.  S.)  333.  In  Cone  v.  Niagara  F.  Ins.  Co.,  3 
T.  &  C.  (N.  Y.)  33 ;  affd.  60  N.  Y.  619,  an  action  was  brought  upon  a  policy  of 
insurance  for  |3,000,  issued  to  one  Palmer,  and  loss  payable  to  the  plaintiff.  The 
plaintiff  asked  to  reform  the  policy  by  indorsing  upon  the  same  the  consent  of 
the  company  that  the  dwelling-house  be  and  remain  vacant  in  accordance  with 
the  agreement  alleged  to  have  been  made  at  the  time  when  the  policy  was  takei 
out,  between  the  plaintiff  and  the  defendant's  agent.  It  appeared,  upon  th« 
trial,  that  Carlton  G.  Palmer  owned  the  property,  and  the  plaintiff  held  judg- 
ments and  mortgages,  which  were  liens  upon  it,  to  a  considerable  amount.  On 
the  9th  of  June,  1869,  the  property  had  been  sold  at  a  sheriff's  sale,  and  the 
plaintiff  held  an  assignment  of  the  sheriff's  certiftcate  of  sale.  Palmer  remained 
on  the  premises,  it  being  understood  that  a  proper  amoiint  of  insurance  should 
be  procured  on  the  house.  In  May,  1870,  on  Palmer's  application,  a  $3,000  policy 
was  issued  thereon  by  the  Glens  Falls  Insurance  Company,  by  Henry  E.  Barns, 
its  .agent,  and  at  the  same  time  the  defendant's  general  agent,  and  having  full 
knowledge  of  all  the  liens  and  the  situation  of  the  title  to  the  premises,  and  tliat 
the  house  was  amd  would  remain  vacant  until  the  September  following.     On  June 
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ditions  therein;'  adding  provisions  or  exceptions  thereto  ;'  by  issuing 
policies  upon  property  upon  which  the  company  has  forbidden  him  to 

eir..,  for  three  years  from  June  1,  1870.  This  insurance  was  procured  by  plain- 
tiff with  Palmer's  knowleilg-e  and  consent;  was  applied  for  by  letter  to  Barnes, 
who  sent  his  agent,  who  came  to  see  plaintiff,  and  Barns  sent  the  policy  after- 
wai-d  to  plaintiff  by  mail.  On  June  4,  1870,  the  agent,  Barns,  mailed  to  the 
defendant's  home  office  in  New  Yoi'k  his  written  report  of  this  lisk,  which  was 
there  received  on  the  7th  of  June,  answei-ing  the  printed  inquiry  as  to  "  occupa- 
tion," as  follows:  '■Dwelling  not  occupied  tww,  as  it  h  just  purchased,  hut  will 
he  soon."  Before  accepting  the  policy,  plaintiff  wrote  Barns  to  come  and  see  him, 
and,  on  the  14th  of  June,  Barns  went  there  and  examined  this  house,  and  then, 
as  also  before  he  sent  the  policy,  saw  and  knew  that  it  was  "vacant,  umccupied 
and  not  in  use,"  and  the  plaintiff  then  infirrmed  him  fully  of,  and  he  knew  the 
situation  of  the  title,  and  all  the  liens  thei'eon,  including  the  sheriff''s  certificate  of 
sale,  and  the  contract  of  22d  of  April,  also  when  Palmer's  time  to  redeem  expired, 
and  when  the  tiine  the  creditors  had  to  redeem  would  expire,  and  also,  tliat  tlie  Iwme 
would  prohoMjj  remain  "vacant,"  etc.,  till  fall.  The  agreement  for  this  insur- 
ance was  then  fully  completed,  and  Bai-ns,  as  such  agent,  accepted  the  §18  from 
the  plaintiff  as  the  consideration  for  the  policy,  with  full  knowledge  of  all  the 
facts  relating  to  the  title  and  liens,  and  the  lights  and  interests  respectively  of 
Palmer  and  the  plaintiff,  and  with  the  clear  and  expressed  understanding  that 
this  house  would  probably  remain  vacant  until  September,  he  also  having  knowl- 
eilge  of  all  the  tei-ms  and  conditions  of  the  policy.  The  agent,  Barns,  testified 
he  did  not  know  he  had  found  out  anything  as  to  the  situaticm  of  the  premises  or 
interests  of  the  parties  ;  that  he  did  not  know  fully  on  the  14th  of  June,  and  that 
he  had  not  learned  anything  in  particular  since  that  he  did  not  know  before. 
On  August  2,  the  house  insured,  then  of  the  value  of  !^,000,  was  burned,  and  on 
the  next  day  the  plaintiff',  in  reading  the  policy,  discovered  among  the  conditions, 
in  very  small  type,  one  declaring  it  void  if  the  premises  were  at  the  time  of 
insni'ing,  or  should  remain  vacant,  etc.,  for  ten  days  without  an  indorsement 
of  the  company's  consent ;  but  neither  the  plaintiff  nor  Palmer  had  any  knowl- 
edge of  any  such  condition  until  then.  No  objection  was  ever  made  by  the 
defendant  or  its  agents  to  the  house  being  or  remaining  vacant,  etc.,  without 
indorsement  of  consent,  until  after  the  fii'e.  Notice  and  proofs  of  loss  were  duly 
given  atid  furnished  ;  the  proof,  in  which  both  plaintiff  and  Palmer  joined,  hav- 
ing been  received  at  defendant's  home  office  in  New  York,  August  30,  to  which 
no  objection  was  ever  made.  The  plaintiff's  liens  by  mortgages,  judgments  and 
certificate  of  sale,  at  the  time  of  the  insurance  and  loss,  exceeded  $6,000,  and  the 
only  other  insurance  was  $3,000.  On  September  14,  1870,  the  sheriff  execxited 
and  delivered  to  the  plaintiff  the  usual  sheriff's  deed  of  the  premises  in  pureu- 
ance  of  his  certificate  of  sale.  The  judge  found  in  favor  of  the  plaintiff,  and 
decreed  that  the  contract  be  reformed  as  claimed,  and  directed  a  judgment  for 
$3,315.  Exceptions  were  taken  to  various  decisions  made  upon  the  trial,  and, 
judgment  having  been  entered,  the  defendant  appealed ;  and  the  judgment 
was  affirmed  at  general  term,  Mtlleh,  P.  J,  saying:  "The  policy  upon  which 
this  action  was  bi-ought  contained  a  condition  which  provided,  'if  the  pi-emi- 
ses  are  at  the  time  of  insuring,  or  during  the  life  of  this  policy,  become  vacant, 
unoccupied,  or  not  in  use,  and  I'emain  thus  for  over  ten  days,  whether  by 
removal  of  the  owner  or  occupant,  or  for  any  cause,  without  this  company's 
consent  is  indorsed  hereon,  this  insurance  shall  be  void  and  of  no  effect.' 
This  condition  was  printed  in  very  small  type,  and  was  not  discovered  by 
the  plaintiff  or  Palmer  until  the  next  day  after  the  house  was  burned.  The 
judge  very  properly,  I  think,  allowed  testimony  to  show  that  the  agent,  at  the 
time  and  before  the  )ii-emium  was  paid,  knew  that  the  house  was  vacant,  and 
that  it  was  to  remain  unoccupied  until  the  9th  of  September  then  next,  unless  the 
plaintiff  should  find  a  married  man,  without  children,  to  go  in  as  a  tenant :  and 
,  in  accordance  with  the  proof,  also  properly  held  that  the  indorsement  of  the  con- 
'  sent  on  the  policy  that  the  premises  might  be  and  remain  vacant  was  waived  by 

'Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  34."). 

"aioucester  Mfg.  Co.  v.  Howard  Ins.  Co.,  5  Gray  (Mass.)  49T ,  4  Ben.  P.  I.  C.  32 
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issue  them,'  or  outside  of  his  jurisdiction,"  and  indeed  in  all  cases 
where  the  principal  has  clothed  the  agent  with  apparent  authority,  he 


the  defendant's  agent,  and  that  the  defendant  was  estopped  from  setting-  up  thai 
the  policy  was  void  in  consequence  of  such  consent  not  being  indorsed  upon  the 
policy.  The  authority  of  an  agent  to  waive  conditions  of  this  character  is  estab- 
lished beyond  any  question,  and  the  books  are  full  of  cases  which  sanction  the 
principle.  Howley  v.  Empire  Ins.  Co.,  36  N.  Y.  550 ;  Bodine  v.  Ex.  F.  Ins.  Co.,  51 
id.  117 ;  CaiToll  v.  Charter  Oak  Ins.  Co.,  10  Abb.  N.  S.  166 ;  in  court  of  appeals, 
38  Barb.  302  ;  40  id.  292-4.  The  application  for  the  policy  was  made  by  mail  to.j 
the  agent  for  three  years'  insurance  from  the  1st  day  of  June,  1870,  the  day  of  ' 
its  date.  On  the  4th  day  of  June,  a  report  of  the  same  was  mailed  to  the  defend- 
ant by  the  agent,  containing  a  statement  to  the  effect  that  the  dwelling  wap 
unoccupied,  but  would  be  occupied  soon.  The  fact  that  the  repoi't  of  the  agent  wa-s 
made  on  the  4th  day  of  June  does  not,  I  think,  impair  the  authority  of  the  agent 
to  make  the  waiver  afterward.  There  was  evidence  to  establish  that  the  policy  . 
was  not  accepted  until  the  agent  had  been  written  to  and  came  .and  saw  the  plain  • 
tiff  on  the  14th  of  June,  examined  the  house  and  knew  that  it  was  for  some  time 
to  remain  vacant  and  unoccupied,  and  also  learned  the  situation  of  the  title. 
After  this  the  premium  was  paid,  and  the  contract,  which  was  imperfect  then, 
became  complete.  It  was  not  fully  consummated  antecedent  to  the  payment  of 
the  premium,  and  then  only  became  perfect.  *  *  *  Without  discussing  the 
que.stion,  how  far  the  act  of  the  agent  in  not  making  the  proper  statement  in  the 
policy,  after  the  title  had  been  specitically  stated,  may  aftect  the  omission  alleged 
to  have  been  made,  it  is  a  sufficient  answer  to  this  objection  to  say,  that  no  su-;h 
defense  was  set  up  in  the  answer,  nor  any  such  point  made  upon  the  trial.  *  * 
After  a  careful  examination  of  the  whole  case,  it  is  entirely  apparent  that  tl  ? 
plaintiff  and  the  agent  of  the  defendant  both  understood  that  the  house  was  ■  > 
remain  vacant  until  the  9th  of  September,  and  that  the  insurance  was  intende  • 
to  cover  a  house  which  then  was  and  afterward  was  to  continue  to  remain  unocc- 
pied  for  the  period  of  time  named.  It  is  also  equally  clear,  that  the  plaintiff  dirt 
not  know  of  the  pro\'ision  in  the  policy  on  this  subject,  and  it  was  an  entire  mis 
apprehension  and  mistake  on  his  part  in  taking  the  policy  in  this  form.  T( 
allow  it  to  stand  under  such  circumstances  and  defeat  the  plaintiff's  claim,  would 
be  contrai-y  to  the  evidence ;  and  I  am  of  the  opinion  that  the  judge  properlj 
arrived  at  the  conclusion  that  the  plaintiff  was  entitled  to  the  equitable  reUef 
suitable  to  the  case,  and  to  a  reformation  of  the  policy  in  this  respect." 

^Citizens'  Mut.  F.  Ins.  Co.  v.  SoHwell,  8  Allen  (Mass.)  217. 

'Liohtbody  v.  iV.  A.  Ins.  Co.,  23  Wend.  (N.  Y.)  18 ;  uS^na  Ins.  Co.  v.  Maguire, 
51  111.  342.  In  Winans  v.  Allennania  F.  Ins.  Co.,  38  Wis.  392,  the  prmciple  that 
the  agent  of  an  insurance  company  may  waive  by  parol  a  condition  m  the  policy 
issued  by  him  was  affii-med.  This  case  involved  a  parol  agreement  in  reference 
to  the  use  of  gasoline.  There  was  an  indorsement  upon  the  policy  as  follows : 
"  Permission  is  granted  to  light  the  premises  with  gasoline  gas  when  the  generator 
is  removed  thirty  feet  from  the  building,"  but  there  was  another  clause  in  the  policy 
which  provided  that  "the  generating,  evaporating  or  using,  within  any  building 
where  ttiis  policy  may  apply,  or  contiguous  thereto,  of  gasoline,  benzine,  naptha, 
or  of  anv  substance  for  burning  gas  or  vapor,  for  hghting,  other  than  the  ordi- 
nary street  gas  or  kerosene,  is  prohibited,  unless  permitted  m  wntmg  hereon. 
The  building  had  previously  been  lighted  with  gasoline  gas,  generated  mthin 
thirty  feet  from  the  building,  and,  at  the  time  when  the  policy  was  issued,  the 
agent  through  whom  it  was  procured  knew  the  feet  that  the  building  wa^s  lighted 
h^,  and  that  the  gasoline  gas  was  generated  withm  thirty  feet  from  the  building, 
and  that  the  plaintiff  was  then  engaged  in  removing  the  busmess  and  faxtures 
and  putting  lamps  in  their  places  for  the  purpose  of  bui-nmg  kerosene,  'indtha.t 
the  agent  consented  orally  that  the  premises  might  be  lighted  mthga^aineunUlthe 
change  could  be  effected.  The  premises  havmg  been  consumed  before  the  change 
couM  be  effected  the  couH  held  that  the  company  was  estopped  from  settmg  up 
a  breach  of  this  condition,  because  of  the  knmvledgeof  the  agent  that  gasoline  was 
Vedwhm  tAe  policy  was  issued,  and  because  of  hu  oral  consent  that  it  might  be 
Zed  until  a  cl^nge^could  be  rmde.    In  Miller  v.  Ph^ix  Ins.  Co.,  27  Iowa,  203 ; 
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is  bound  by  acts  done  by  him  within  the  scope  thereof,  although  in 
violation  of  the  orders  of  the  principal  or  in  excess  of  the  powers  actu- 
ally conferred  upon  him.' 

1  Am.  Rep.  262,  it  was  held  that  local  agents  of  foreign  insui-ance  companies, 
appointed  by  a  general  agent,  may  bind  the  companies,  though  their  acts  may  be 
in  violation  of  certain  limitations  on  their  authority,  unknown  to  the  assured.  An 
agent  may  waive  loi-feitures.  Bodine  v.  Exdiange  F.  Ins.  Co.,  51  N.  Y.  117 ;  10 
Am.  Rep.  5613 ;  Shearman  v.  Niagara  F.  Ins.  Co.,  46 N.  Y.  526  ;  7  Am.  Rep.  380 ; 
Mine)-  v.  Plumix  Ins.  Co.,  27  Wis.  693 ;  9  Am.  Rep.  429  ;  Walsh  v.  .SiitiM  Life  Iiis. 
Co.,  30  Iowa,  133  ;  6  Am.  Rep.  664.  An  agent  may  receive  a  premium,  with 
binding  force,  after  the  time  stipulated  foi'  payment.  See  JBouton  v.  American 
Life  Ins.  Co.,  25  Conn.  542 ;  Wing  v.  Harvey,  27  Eng.  L.  &  Bq.  140.  It  is  no 
defense  to  an  action  on  an  insurance  policy  that  the  agent  acted  beyond  his 
authoi-ity,  unless  it  shall  appear  that  the  assured  knew  or  ougbt  to  have  known 
the  precise  limits  of  the  authority.  Bkeese,  C.J.,  in  j3Stna  Ins.  Co.  v.  Maguire, 
51  111.  342.  See  Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  105  Mass.  570  ;  Sheldon  v. 
Com.  Mut.  Life  Ins.  Co.,  25  Conn.  207. 

^Beebe  v.  Hartford  Ins.  Co.,  25  Conn.  51  ;  N.  Y.  Cem,.  Ins.  Co.  v.  National,  etc., 
Ins.  Co.,  20  Barb.  (N.  Y.)  476  ;  aff'd,  15  N.  Y.  85 ;  Nicol  v.  American  Ins.  Co.,  3 
W.  &  M.  (U.  S.)  529  ;  Gloucester  Mfg.  Co.  v.  Hoioard  F.  Ins.  Co...  5  Gray  (Mass.) 
497.  In  a  case  recently  decided  in  the  Supreme  Court  of  Georgia,  not  yet 
reported,  M.  F.  D.  Iits.  Co.  v.  CoUnian  (decided  May,  1877),  the  court  held  that 
p.arol  evidence  is  admissible  to  prove  that  the  insurance  agent  knew  a  fact  which 
he  ought  to  have  stated  in  the  policy,  but  did  not,  and  that,  to  rendei-  a  contract 
of  insurance  void  under  the  Code  of  Georgia  for  any  matter,  whether  of  covenant 
or  representation,  there  must  be  some  degree  of  materiality  in  such  matter ;  also, 
that  the  cash  value  of  a  house  is  not  necessarily  what  it  cost  to  build  it,  or  what 
it  would  cost  to  build  a  similar  house  at  the  same  place.  In  an  Illinois  case, 
Hartford  Ins.  Co.  v.  Fan-ish,  5  Ins.  L.  J.  46,  the  agent  of  tlie  defendant  accepted 
a  risk  of  $5,500  in  a  certain  warehouse.  The  defendant  oflered  to  prove  that  the 
agent  had  authority  only  to  take  limited  risks  therein,  and  that  the  limitation  had 
been  reached  before  this  risk  was  taken,  but  the  coui-t  held  that  the  evidence  was 
not  admissible,  unless  the  defendant  also  show  that  the  plaintiff,  befoi-e  the  policy 
was  delivered  to  him,  had  notice  of  the  limitation  upon  the  agent's  authority. 
Imperial  F.  Ins.  Co.  v.  Thurrei),  73  Penn.  St.  13.  In  I/ungstra'p  v.  Gfeiinan  Ins. 
Co.,  57  Mo.  107 ;  8  Am.  Rep.  100,  it  was  held  that  a  person  who  deals  with  an 
agent  or  officer  of  a  corporation  who  assumes  authority  to  act  in  certain  matters, 
when  no  want  of  authority  is  apparent  or  brought  to  his  knowledge,  and  nothing 
occurs  which  would  lead  the  party  to  suppose  that  he  is  not  authorized  to  act  in 
that  respect,  the  company  is  bound,  although  the  agent  in  fact  had  no  power  to 
do  the  act  in  question.  See  also,  Fayles  v.  National  Ins.  Co.,  49  Mo.  380 ;  Wash- 
ington F.  Ins.  Co.  V.  Davidson,  30  Mo.  91 ;  .3itna  Ins.  Co.  v.  Maguire,  51  111.  342  ; 
Eclectic  Ins.  Co.  v.  Fahrenknig,  ante;  Fnnners',  etc.,  Ins.  Co.  v.  Cheshimt,  50  111.  111. 
In  Hotclikiss  v.  Gfermania  F.  Ins.  Co.,  5  Hun  (N.  Y.)  9,  the  agent  was  furnished 
with  blank  policies  signed  by  the  president  and  secretaiy  to  be  tilled  up  and 
delivered  to  persons  who  might  wish  to  contract.  He  had  the  rignt  to  renew 
policies,  to  tix  the  premiums,  and  to  I'eceive  and  remit  them  to  the  company.  It 
was  held  that  he  had  authority  to  make  a  parol  agreement  to  insure  and  to  waive 
the  payment  of  the  premium,  notwith.standing  the  printed  condition  of  the  policies 
stipulated  that  the  risk  should  not  commence  till  payment  of  premium.  DeChroat 
v.  Fatton  F.  Ins.  Co.,  4  Rob.  (N.  Y.)  504 ;  N.  E.  F.  &  M.  Ijis.  Co.  v.  Schettler,  38 
111.  166 ;  Dayton  Ins.  Co.  v.  Kelly,  ante.  In  Gfloucestei-  Manuf.  Co.  v.  HovMrd  F. 
Ins.  Co.,  5  Gray  (Mass.)  497,  the  defendant  furnished  G.  &  C.  with  policies  signed 
in  blank,  for  them  to  write  in  the  consideration,  amount  insured,  and  all  other 
matters  pertaining  to  the  contract.  G.  &  C.  issued  a  policy  upon  certain  build- 
ings in  course  of  construction,  but  insui-ed  3-efused  to  receive  it  or  to  pay  the  pre- 
'  mium,  on  the  ground  that  the  printed  stipulations  prevented  its  operation,  while 
the  buildings  were  being  constructed.  G.  &  C.  made  an  indorsement  assuming 
the  risk  while  the  buildings  were  being  constructed,  notwithstanding  the  stipula- 
tions mentioned.     Insurer  had  not  any  notice  of  the  indorsement  until  after  th« 
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Insurer  estopped  by  waiver  of  agent  of  breach  of  conditions,  when. 

8kc.  391.  That  an  insurance  agent  authorized  to  make  contracts  of 
insurance  and  issue  policies,  may  waive  foifeitures  and  reinstate  and 
restore  a  void  policy,  as  a  valid  instrument,  is  held  by  numerous  cases. 
Indeed,  it  is  a  power  incident  to  the  authority  to  make  a  contract  of  insur- 
ance, and  the  company  is  as  much  estopped  from  denying  that  he  pos- 
sessed such  power,  as  it  is  from  denying  his  authority  to  make  contracts 
when  it  has  delegated  such  power  to  him,  or  permitted  him  to  exer- 
cise it.  Thus,  in  a  New  York  case',  the  policy  contained  a  condition 
that  if  the  property  insured  was  conveyed,  without  the  assent  of  the 
company,  it  should  be  void.  The  property  was  conveyed  to  the  plain- 
tiff March  4,  1867,  and  its  renewal  procured  by  the  vendor  March  21, 
1867,  and  on  April  15th  following,  the  defendant's  agent  assented  to 
such  conveyance,  and  to  an  assignment  of  the  policy  to  the  plaintiff, 


loss  occun-ed.  Before  the  buildings  were  completed  they  were  consumed  by  fire. 
Held,  insured  had  the  right  to  assume  that  G.  &  C.  were  authorized  to  make  the 
indorsement,  therefore  insurers  were  liable  for  the  loss.  It  is  not  the  real,  but 
the  apparent  authority  that  controls,  and  the  jnry  are  to  say  whether  the  assent 
had  authonty  in  .a  given  case.  Hough  v.  City  P.  Ins.  Co.,  29  Conn.  IC ;  ^Etea 
/ft.s.  Co.  V.  Maguirt,  51  111.  342.  In  Franklin  F.  Ins.  Co.  v.  Mas.seij,  33  Penn  St. 
221,  a  policy  was  issued  to  the  plaintiiF  for  one  year,  and  for  the  full  term,  of  any 
future  time  or  times  for  which  a  premium  shall  be  paid  and  indorsed,  or  otheiimse 
acknowledged  hi  writing  by  the  seci-etary  or  other  authorized  officer.  It  was 
i-enewed  from  year  to  year  for  about  six  years,  when  the  company  directed  the  agent 
who  renewed  it,  to  cancel  it,  of  which  he  notified  insured  ;  but  he  did  not  pay  or 
offer  to  in.sure  the  retui-n  pi-emium.  liefore  that  was  done  the  loss  occurred.  It 
was  held  that  the  authority  of  the  agent  did  not  depend  on  that  which  was  actually 
delegated  to  him  by  the  company,  but  on  that  which  the  plaintiff  had  a  right  to 
believe  was  given  him  ;  that  the  principal  was  bound  to  dissent  from  the  act  of 
his  agent  in  renewing  the  policy,  within  a  reasonable  time  after  the  fact  of  renewal 
was  communicated,  and  if  that  was  not  done  the  company  could  not  subse- 
quently repiidiate  his  acts.  "Where  the  policy  provided  that  it  should  be  void  if 
assigned  without  the  assent  of  the  secretaiy.  The  agent  indorsed  consent  and 
reported  to  the  company  who  did  not  dissent.  Held  that  whether  the  agent  had 
authority  to  assent  or  not,  if  he  was  in  the  habit  of  doing  so,  the  company  wei-e 
bound.  Fanners',  etc.,  Ins.  Co.  v.  Taylor,  73  Penn.  St.  342.  In  BauUe  v. 
^tna  Ins.  Co.,  2  Dil.  (U.  S.  C.  C.)  156,  the  company  .supplied  the  agent  with 
blank  policies  signed  by  the  company's  officers.  He  was  authorized  to  till 
them  up  and  to  deliver  them  without  first  consulting  the  company.  He  tilled 
up  and  delivered  one  for  $4,000,  upon  the  property  in  question,  insuring  it 
for  six  months;  lenewed  it  in  writing  for  six  months  longer,  but  beyond  that 
there  was  no  further  wi-itten  renewal.  The  insured  claimed  an  agreement 
resting  between  the  agent  and  him.self,  that  the  agent  would  keep  the  property 
constantly  insured  by  renewing  the  policy  every  six  months,  and  draw  for  the 
premium.  It  was  held  that  the  powers  of  an  insurance  agent  are  presumed  to 
be  coextensive  with  the  business  intrusted  to  his  care ;  and  his  presumed  powers 
were  not  to  be  narrowed  by  limitations  not  communicated  to  the  person  dealing 
with  him  ;  that  if  the  agent  did  not  excee(\  his  apparent  authority,  the  company 
were  bound  by  his  acts.  Palm  v.  Medina,  etc.,  Im.  Co.,  20  Ohio,  529;  Dayton 
Ins.  Co.  V.  Kelly,  24  Ohio  St.  345  ;  Imperial  F.  Ins.  Co.  v.  Mwrray,  73  Penn.  St.  13 ; 
Hotchkiss  V.  Germania  Ins.  Co.,  5  Hun  (N.  Y.)  90.  The  imposition  of  a  duty 
implies  a  power  necessary  for  its  performance.  Baker  v.  Cotter,  45  Me.  2o6  ; 
Gloucester  Manuf.  Co.  v.  Howard  Ins.  Co.,  5  Gray  (Mass.)  497. 
'Shearman  v.  Niagara  F.  Ins.  Co.,  46  N.  Y.  526 ;  7  Am.  Rep.  380. 
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and  the  court  of  appeals  held  that  the  policy  was  thereby  reinstated. 
The  defendant  insisted  that  the  policy  loas  made  void  hy  the  transfer, 
and  that  being  void  when  the  agents  assented  to  the  conveyance,  and  assign- 
ment of  the  policy,  they  had  no  authority  to  reinstate  it.  They  further 
insisted  that  as  the  property  was  conveyed  March  4th,  the  vendor  had 
no  insurable  interest  on  March  21s<  when  the  policy  was  renewed  in  his 
name,  and  that  the  policy  for  this  cause  being  void,  the  consent  of  their 
agent  to  its  transfer  to  the  plaintiff,  knowing  the  facts  when  the  assent 
was  given,  did  not  render  it  an  operative  or  valid  instrument.  But 
the  court  held  otherwise  and  the  opinion  of  Church,  C.J.,  upon  this 
point  is  given  in  the  subjoined  note.' 

'He  said:  "The  points  relied  upon  by  the  appellants  in  this  court  are  the  same 
presented  upon  a  motion  for  a  nonsuit,  when  the  plaintiff  rested,  and  again  at  the 
close  of  the  evidence.  They  are,  substantially  :  1.  That  the  property,  having- been 
transferred  without  the  consent  of  the  company,  the  i-enewal  of  the  policy  after- 
ward without  such  consent  was  void,  and  rendered  the  policy  a  wager  policy,  void 
both  by  statute  and  common  law  ;  2.  That  there  was  no  evidence  of  a  consent  on 
the  part  of  the  company  to  a  transfer  of  the  property  to  the  plaintiff;  and  3.  That 
there  was  such  a  change  of  possession  of  the  property  as  to  rendei-  the  policy  void. 
The  property  was  transfei-red  to  the  plaintiff  on  the  4th  of  March,  1S67,  the  renewal 
was  made  the  21st  of  March,  and  on  the  15th  of  April  of  the  same  year  the  policy 
was  transferred  to  the  plaintiff.  On  the  same  day  the  defendant,  by  its  agent,  by 
an  indo]'sement  on  the  back,  consented  to  such  transfer  of  the  policy.  It  is  well 
settled  that  the  person  insured  must  have  an  insui'able  interest  in  the  pi'operty 
(Fowler  v.  Nevi  York  Iris.  Co.,  26  N.  Y.  422  ;  Rme  v.  Mutual  Benefit  Life  Ins.  Co., 
23  id.  516);  and  one  of  the  conditions  of  the  policy  is,  that  if  any  transfer  of  the 
title  or  possession  of  the  property  is  made,  without  the  consent  of  the  company, 
the  policy  shall  be  void.  Assuming  that  when  Lewis  J.  Shearman  transfen-ed  the 
property  he  retained  no  insurable  interest,  I  cannot  assent  to  the  position  that  the 
policy  thereby  became  a  wager  policy,  and  void  in  the  sense  that  it  was  an  illegal 
contract,  and  that  it  could  not  be  revived  and  restored  to  life  by  the  act  of  the 
defendant.  It  was  void,  not  for  any  vice  or  illegality  in  the  contract  itself,  but 
for  the  reason  that  there  was  nothing  upon  which  it  could  operate.  Howard  v. 
Albany  Ins.  Co.,  3  Denio,  301.  The  parties,  it  is  true,  agreed  that  in  a  certain 
contingency  it  should  be  void ;  and  if  a  loss  had  occurred  during  that  period,  no 
a,ction  could  have  been  maintained  upon  the  policy,  but  the  happening  of  the  con- 
tingency did  not  impress  upon  the  contract  the  character  of  illegality,  so  that  no 
subsequent  agreement  could  restore  it.  The  case  of  Crray  v.  Book,  4  N.  Y.  449, 
cited  by  the  learned  counsel  for  the  appellant,  will  serve  to  illustrate  the  distinc- 
tion between  a  contract  valid  in  its  creation,  which  has  become  void  by  an  act  of 
the  party  so  that  it  cannot  be  enforced,  and  one  that  is  illegal  and  contrary  to 
public  policy.  In  that  case  the  cause  of  action  grew  out  of  an  agreement  between 
the  plaintiff  and  defendant,  by  which  one  of  them  was  to  withdraw  his  application 
for  appomtment  to  an  oiRce  by  the  governor  in  favor  of  the  other,  upon  an  agree- 
ment to  divide  the  fees.  The  court  very  properly  held  that  this  agreement  was 
contraiy  to  public  policy  and  void  at  common  law,  and  being  thus  tainted,  no  new 
agreement  entered  into  to  cany  into  effect  any  of  its  provisions  was  valid.  The 
same  principle  was  decided  by  this  court  in  WoorOwoi-th  v.  Bennett,  43  N.  Y.  273. 
But  this  principle  is  not  applicable  to  the  present  case.  Here  the  original  con- 
tract was  lawful  and  valid  ;  it  wa,s  not  tainted  with  the  vice  of  corruption  or  other 
lUegahty.  It  had  become  void  according  to  its  terms,  and  in  that  condition  it 
could  not  be  enforced  ;  but  it  was  not  beyond  resurrection  by  the  act  of  the  parties 
themselves.  I  am  aware  that  thei'e  is  a,n  intimation,  by  Bronson,  J.,  in  Smith  v 
Saratoga  County  Miitual  Fire  Insurance  Company,  3  Hill,  508,  that  a  mere  waiver 
would  not  revive  such  a  policy.  He  says :  'It  is  difficult  to  see  how  anything 
snort  ot  a  new  creation  could  impart  vitality  to  this  dead  body.'    He  did  not,  how- 
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Faeit  per  alimn,  facit  per  se— Apparent  authority  the  test. 

Skc.  392.  The  rule  is  not,  a  doubtful  one,  either  in  policy  or  principle, 
that  in  transactions  of  this  character,  where  one  of  two  persons  must 


ever,  intend  to  decide  the  question  of  waiver,  and  added  :  'But  it  is  nnnecessarv 
to  put  this  case  upon  the  ground  that  the  forfeiture  could  not  be -waived;'  and 
then  proceeds  to  show  that  there  had  been  no  waiver.  In  7  Hill,  49,  in  a  similar 
ca^e,  Beardslby,  J.,  said:  'Whether  a  policy,  after  having-  become  void  by  the 
alienation  ot  the  property  insured,  can  be  restored  to  vitality  by  a  mere  act  of 
waiver  on  the  part  of  the  underwriters,  need  not  now  be  decided.'  Precisely  what 
IS  intended  as  a 'mere  act  of  waiver'  is  not  very  clear;  but  it  is  probable  that 
both  ot  the  learned  judges  intended  to  make  a  distinction  between  such  an  act 
and  an  act  which  would  amount  to  an  agreement  to  revive  and  continue  the  con- 
tract. I  have  been  unable  to  find  any  adjudged  case  holding  that  such  forfeiture 
may  not  be  waived,  and  such  policy  revived,  by  an  act  from  which  the  consent  of 
the  underwriters  may  fairly  be  inferi-ed.  The  authorities  in  this  State  and  else- 
where are  quite  decisive  that  it  may  be  done.  Snhns  v.  Rutgera'  Fire  Ins.  Co.,  5 
Abb.  (N.  S.)  201;  Howell  v.  Knickerboekei-  Fire  Ins  Co.,  44  N.  Y.  276;  Wolf  v. 
Security  Fire  Ins.  Co.,  39  id.  51 ;  Hooper  v.  Hudson  River  Fire  Ins.  Co.,  17  id. 
424  ;  Carroll  v.  Charter  Oak  Fire  Ins.  Co.,  38  Barb.  402 ;  Keeler  v.  Niagara  Fire 
Ins.  Co..  IB  "Wis.  523.  It  is  claimed,  however,  by  the  counsel  for  the  appellant, 
that,  when  the  renewal  was  obtained,  the  transfer  had  been  made,  and  that  this 
j-enewal  constituted  a  new  policy,  which  was  void  and  illegal  within  the  principles 
•before  stated.  I  do  not  think  so.  The  renewal  simply  revived  the  original  policy, 
and  continued  it  with  all  the  virtue  which  it  woulii  have  had,  for  any  purpose,  if 
it  had  not  expired.  Besides,  Lems  J.  Shearman  had  an  insui'able  interest  remain- 
ing, as  lessee  and  owner  of  the  equity  of  redemption,  which  may  be  deemed  suffi- 
cient to  obviate  this  objection.  The  important  question  is,  whether  the  forfeiture 
.  was  waived  and  the  policy  revived  by  the  consent  of  the  defendant  to  the  trans- 
fer of  it  to  the  plaintiif.  In  the  case  of  an  insurance  upon  goods,  it  has  been  held 
by  this  court,  that  a  request  that  the  company  would  consent  to  an  assignment  of 
the  policy  was  sufficient  notice  to  them  that  the  jiarty  making  it  had  acquired,  or 
was  about  to  acquii'e,  some  interest  in  the  goods  insured,  and  was  a  compliance 
with  the  condition  of  the  policy  on  that  subject.  Hooper  v.  Hndson  River  Fire 
Ins.  Co.,  17  N.  y.  424 ;  Wolf  v.  The  Security  Fire  Ins.  Co.,  39  id.  49.  An  assign- 
ment of  the  policy  would  be  useless  foi'  any  purpose,  unless  the  assignee  had  some 
interest  in  the  subject  insured.  This  intei'est  may  be  as  owner  or  incumbrancer, 
but  whatever  it  is,  the  underwiiters,  by  consenting  to  the  assignment,  agree  to 
become  answerable  to  the'assignee,  to  the  extent  of  whatevei'  interest  he  has,  and 
if  the  whole  interest  is  transfen-ed,  the  consent  is  equivalent  to  an  agi-eement  to 
be  liable  to  the  assignee  upon  the  policy  as  a  subsisting  operative  contract.  I  see 
no  reason  why  the  same  rule  should  not  apply  to  a  policy  upon  real  as  \\  ell  as  per- 
sonal pi'operty,  but  it  is  unnecessary  in  this  case  to  determine  that  the  I'equest  to 
assign  was  a  sufficient  notice  of  the  transfer  of  the  property,  because  it  expressly 
appears  that  the  agent  was  infonned  of  the  fact  at  the  time  the  request  was  made. 
It  is  objected  that  the  agent  was  not  informed  of  the  time  of  the  transfer,  nor  that 
the  renewal  was  subsequent  to  the  transfer,  biit  this  is  not  material.  It  is  enough 
that  the  plaintiff  requested  that  he  should  be  substituted  as  the  insured,  on  the 
ground  that  the  property  had  been  transfen-ed  to  him,  and  the  company  consented 
to  it.  It  is  of  no  importance  whether  his  conveyance  was  recent  or  remote,  nor 
whether  they  knew  that  the  policy  was  void  at  the  time  of  the  renewal  by  reason 
of  the  transfer  before  that  time.  They  might  have  insisted  upon  the  forfeiture  if 
they  so  elected,  at  whatever  time  it  was  made.  They  knew  that  the  policy  was 
void  when  the  request  was  made,  and  they  chose  to  revive  it,  and  thereby  con- 
sented to  insure  the  property  in  the  hands  of  the  plaintiff  as  efi'ectually  as  if  they 
had  given  a  new  policy  to  him.  The  retention  of  the  premium  received  on  the 
renewal  was  a  good  consideration  for  this  agreement.  No  other  construction  can 
be  given  to  the  transaction.  The  condition  requiring  consent  is  important  to 
underwriters,  to  enable  them  to  determine  the  character  and  standing  of  the 
insured ;  and  when  they  agree  to  a  transfer  of  a  policy  to  a  particular  person, 
kno-wing  th^  he  owns  the  subject  insured,  the  whole  pui-pose  of  the  provision  is 
complied  with,  and  they  have  no  interest  to  know  how  or  why  he  acquired  it. 
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sustain  a  loss,  the  loss  must  fall  upon  him  who  has  made  it  possible  for 
the  other,  innocently,  to  be  placed  in  a  position  where  loss  might  result 
to  him  except  for  the  application  of  this  rule.  It  would  be  disastrous 
to  commercial,  as  well  as  other  interests,  if  a  person,  by  acting  through 
the  agency  of  another,  could  shiel(|i  himself  from  liability  for  such 
person's  acts,  ad  libitum.  Fortunately,  no  such  rule  exists,  and  he  who 
entrusts  authority  to  another,  in  whatever  department  of  business,  is  bound 
by  .all  that  is  done  by  his  agent  within  the  scope  of  his  apparent  power,  and 
cannot  screen  himself  frotn  the  consequences  thereof  upon  the  ground  that 
no  authority  in  fact  was  given  him  to  do  the  particidar  act,  unless  the  act 
was  clearly  in  excess  of  his  apparent  authority,  or  was  done  under  such 
circumstances  as  put  the  person  dealing  with  him,  upon  inquiry,  as  to  the 
agents  real  authority  ;  and  no  exception  to  this  rule  exists  in  the  law 
of  insurance.  It  is  always  a  question  of  fact,  whether  the  act  was 
done  under  such  circumstances  that  the  assured  had  a  right  to  believe 
that  the  agent  was  clothed  with  authority  to  do  the  particular  act  ii^ 
question. 

The  rule  may  be  said  to  be  that,  unless  notice  is  given  to  the  assured, 
that  in  respect  of  certain  matters  within  the  scope  of  his  apparent  authority, 
certain  limitations  are  imposed  upon  the  agent,  his  acts  within  the  scope  of 
such  authority  shall  be  treated  as  the  acts  of  his  principal,  and  not  the  acts 
of  the  person  with  whom  he  deals  as  the  representative  of  the  principal, 
even  though  the  policy  declares  him  the  agent  of  the  assured.^  TJie  question 
is  not  what  the  powers  of  the  agent  in  fact  were,  but  what  power  did  the 
company  hold  him,  out  as  possessing.'  From  the  business  with  which  the 
agent  was  entrusted,  had  the  assured  a  right  to  understand  that  he 
had  authority  to  do  the  particular  act,  in  reference  to  which  the  prin- 
cipal denies  his  authority.'      In  order  to  charge  the  company,  the 

The  only  remaining  point  made  is,  that  the  possession  of  the  premises  was 
changed,  which  rendered  the  policy  void.  Lewis  J.  Shearman  remained  the 
occupant  of  the  premises,  and  was  temporarily  absent  with  his  family  at  the  time 
of  the  fire.  The  house  was  in  charge  of  one  Brown  for  him.  This  is  not  such  a 
change  of  possession  as  will  avoid  the  policy.  Brown's  possession  was  in  fact 
and  in  law  Shearman's  possession.  He  was  Shearman's  servant.  *  *  It  was 
never  contemplated  that  the  assured  should  remain  constantly  on  the  premises." 
'  Cmnmeroial  Ins.  Co.  v.  Ives,  56  III.  402  ;  Coluinbia  Im.  Co.  v.  Cooper,  .'50  Penn. 
St.  331  ;  Beebe  v.  Hartford,  etc.,  Ins.  Co.,  25  Conn.  51 ;  Im.  Co.  v.  WilMnson,  13 
Wall.  (U.  S.) 

^Eclectic  lAfe  Ins.  Co.  v.  Pahrenlcmg,  68  111.  463. 

'^tnalns.  Co.  v.  Maguire,  51  111.  854;  WasTiington  F.  Ins.  Co.  v.  Davidson, 
30  Md.  91 ;  Hoine  Life  Ins.  Co.  v.  Pierce,  5  Ins.  L.  J.  290  (111.)  ;  Fanners',  etc., 
Ins.  Co.  V.  Cheshunt,  50  111.  Ill ;  In  Franklin  F.  Ins.  Co.  v.  Murray,  73  Penn.  St. 
13,  the  defendant's  agent  entered  into  a  contract  wifh  the  plaintiff  to  insure  his 
property  from  year  to  year,  at  a  certain  rate.  After  the  insurance  Iji^dbeen  kept 
on  foot  for  about  six  years,   the  company  directed'  the  agent  to  cancel  it,  of 
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assured  must,  from  the  facts,  be  warranted  in  relying  upon  it  that  the 
agent  had  authority  to  do  the  act  iti  question,  and  to  bind  the  company 
in  respect  of  the  matter  with  which  it  is  sought  to  charge  it." 


whicli  he  notihed  the  assni-ed,  but  did  not  offer  to  refund  the  uneai-ned  premium, 
and  a  loss  having:  occurred,  the  defendants  denied  the  authority  of  the  ae-ent  to 
renew  the  pohey.  The  court  held,  however,  that  the  derendant's  liability  did  not 
depend  upon  what  authority  they  had  actuallv  ilelegated  to  the  agent,  but  -upon 
that  u-hwh  the  assured  had  a  right  to  believe  -was  given  Jiim.  In  Dayton  Ins.  Co 
v.  Kelly,  ante,  the  agent  erased  certain  conditions  from  the  contract  before  its 
dehvery  to  the  plamtiff,  and  the  court  held  that,  as  the  insurers  held  the  agent 
out  as  havmg  apparent  authority  to  deliver  the  contract,  with  or  without  the  con- 
dition ;  that  delivering  it  with  the  condition  erased,  was  not  notice  to  the  assured 


Ins.  Co.,  2  Biss.  (U.  S.  C.  C.)  333,  the  insurer's  agent  was  familiar  with  the  prop- 
erty, and  offei-ed  to  insure  |1,000  for  a  term  of  three  years  for  a  premium  of 
513. .">0,  which  money  was  paid  to  him.  Insured  called  for  the  pohcy  frequently, 
but  failed  to  get  it,  and  soon  after  he  left  the  state.  The  property  was  burned  by 
an  accidental  fire  before  any  pohcy  was  delivered,  and  before  the  agent  remitted 
the  money  to  the  company.  It  appeared  that  th«  agent  had  never  reported  the 
risk  to  the  company,  but  had  converted  the  premium  to  his  own  use.  Prompt 
notice  of  the  loss  was  given  to  the  agent,  who  said  he  was  satisfied  that  the  loss 
was  all  right,  and  promised  payment  of  the  claim  on  different  occasions  between 
the  autumns  of  18(54  and  1866.  In  1860  the  agent  notified  insured  that  the  com- 
pany would  not  pay  the  claim.  It  was  held  that  the  agent  had  authority  to  waive 
pi-oofs  of  loss  ;  his  acts  and  assui-ances  in  regard  to  the  jjayment  of  the  loss  were 
also  sufficient  to  waive  the  clause  which  required  suits  to  be  brought  within  one 
year  after  the  loss  ;  and  the  claim  could  be  enforced  without  the  delivery  of  a 
policy,  hence  the  complainant  was  entitled  to  recover  the  amount  insured  with 
interest  and  costs  of  suit. 

'  In  Winnesheick  Ins.  Co.  v.  Holzgrafe,  53  111.  516 ;  5  Am.  Rep.  64,  the  plaintiff 
sought  to  charge  the  insui-er  with  liability  upon  a  parol  contract  of  insurance 
made  with  its  agent  pending  an  application  for  insurance.  Brkbsb,  C.J.,  said  : 
"  The  appellee  insists  there  was  a  contract  of  insurance  made  by  the  lawfully 
authorized  agents  of  the  company.  That  contract  must  rest  in  parol,  for  it  is  not 
found  in  the  writings  we  have  been  considering.  Taking  the  representations  and 
declarations  of  these  agents  made  to  complainant,  in  connection  with  his  wiitten 
application  to  the  company  for  insurance,  a  contract  may  be  predicated  upon 
them.  The  question  then  ai-ises  as  to  the  power  of  these  agents  to  make  such  a 
contract.  The  warrant  of  their  authority  is  in  the  record.  By  that  they  were 
only  authoiized  to  i-eceive  applications  for  insurance  in  accordance  with  the 
instructions  to  agents,  and  to  collect  and  transmit  the  premiums  therefor.  This 
was  the  extent  of  their  authonty,  and  no  instructions  have  been  shown  from  their 
principals  authorizing  them  to  go  one  step  beyond  this,  nor  is  there  any  proof 
they  ever  did,  or  ever  designed,  to  go  a  step  beyond.  They  T)oth  state  they  never 
held  themselves  out  to  community  as  possessing  authority  to  effect  insurances, 
write  up  policies,  adjust  losses,  or  do  anything  moi-e  than  the  letter  of  their 
.ippointment  specified.  "We  have  said,  in  several  cases,  where  an  agent  of  an 
insurance  company  shall,  with  the  knowledge  of  his  principal,  so  hold  himself 
out  to  the  public  by  i-eceiving  apjilications  for  insurance,  and  granting  policies,  to 
such  an  extent  as  to  induce  the  public  doing  business  with  him  to  believe  he  is  the 
lawfully  constituted  agent,  the  piincipal,  having  accepted  the  cash  premium, 
shall  not  be  permitted  afterward,  in  case  of  loss,  to  repudiate  the  act.  Such  was 
the  case  of  ^tna  Ins.  Co.  v.  Magidre,  51  111.  342. 

We  decide  this  case  on  the  ground  that  an  apphcation  for  an  insurance  was  all 
that  was  made  by  complainant,  and  that  the  delay  in  responding  to  it  was  not  of 
a  character  from  which  an  acceptance  of  the  proposal  can  be  implied,  and  that 
ajiy  contract  of  insurance  effected  by  the  agents  of  appellants  was  not  binding 
upon  appellants,  such  contract  not  being  within  the  scope  of  the  authority  with 
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False  answers  to  questions  avoid  the  policy,  and  where  the  agent 
is  merely  an  agent  to  solicit  risks,  notice  to  him  that  certain  matters 
stated  are  incorrect,  is  not  notice  to  the  coiiipany."  There  are  cases' 
that  hold  that  notice  to  the  agent  is  notice  to  the  insurer,  but  this  does 
not  extend  beyond  matters  within  the  real  or  apparent  power  of  the 
agent.  When  the  assured  kvows  or  ought  to  know  the  extent  of  the 
agent's  authority,  he  cannot  charge  the  principal  for  matters  in  excess 
thereof,"  and  if  the  assured  knows  the  extent  of  the  agent's  power, 
and  colludes  with  him  for  a  contract  in  excess  thereof,  he  can  derive 
no  benefit  therefrom." 

A.gezit  may  waive  forfeiture. 

Sec.  393.  That  an  agent  may  waive  fi  forfeiture,  is  well  established 
by  numerous  authorities.'  But,  wh&re  a  limitation  is  imposed  upon  the 
power  of  the  agent  upon  the  face  of  the  policy,  of  which  the  assured,  as  a 
prudent  man,  ought  to  know  ;  and  there  is  no  evidence  that  the  agent 
has  been  accustomed  to  act  in  excess  of  such  power,  with  the  express 
or  implied  assent  of  the  insurer,  the  assured  is  not  justified  in  dealing 
with  him  in  reference  to  such  matters,  and  his  acts,  as  to  the  excess  of 
authority,  are  not  binding  upon  the  company." 

which  they  were  vested  by  the  company,  and  which  was  well  known.  We  repeat 
here  what  was  said  in  ^tiia  Ins.  Co.  v.  Maguire,  supra.  That  case  turned  upon 
the  question  of  a  cancellation  of  the  policy  of  insurance  which  had  been  written 
up  by  the  agent,  and  the  premium  ti'ansmitted  to  the  general  agent,  and  retained 
by  him,  and  an  adjuster  of  the  loss  had  been  sent  out  to  examine  into  the  loss. 
There,  the  contract  was  evidenced  by  the  policy  which  the  agent  had  wi'itten, 
and  who  seemed  to  possess  all  the  symbols  of  an  uni'estrieted  agency,  and  had 
actually  issued  the  policy  then  in  question.  Here  the  application  for  insurance 
was  not  accepted,  and  the  agents  never,  at  any  time,  represented  or  intimated  to 
any  one  that  they  had  any  other  authority  than  to  transmit  applications  and 
receive  premiums."  Qxbere,  if  the  agent  had  represented  that  he  had  authority  to 
find  the  company,  would  that  of  itself,  established  the  company's  liability  ?  The 
rule  is  that  it  would  not. 

'  Galbraithv.  Arlington,  etc.,  Ins.  Co.,  12  Bush.  .(Ky.)  29. 

^Miller  v.MutvM  Benefit  Ins.  Co.,  31  Iowa,  216. 

'  Q-alJyraith  v.  Arlington,  etc.,  Ins.  Co.,  12  Bush.  (Ky.)  29  ;  Vose  v.  Eagle  Ins. 
Co.,  6  Bush.  (Mass.)  42  ;  Lowell  v.'  Middlesex,  etc.,  Ins.  Co.,  8  id.  127. 

'  Smith  V.  Ins.  Co.,  24  Penn.  St.  323  ;  Qalbraith  v.  Ins.  Co.,  ante. 

'  Carroll  v.  Charter  Oak  Ins.  Co.,  10  Abb.  (N.  Y.)  U.  S.  166 ;  First  Baptist 
Church  V.  Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305  ;  Goit  v.  National  Protection  Im. 
Co.,  25  Barb.  (N.  Y.)  189;  Cone  v.  Niagara  Ins.  Co.,  60  N.  Y.  619;  Bodinev. 
Exchange  Ins.  Co.,  51  N.  Y.  117  ;  BoJm  v.  Farmer's  Joint-Stock  Ins.  Co.,  5  Laos. 
(N.  Y.)265;  Hotchkiss  v.  Genmnia  Ins.  Co.,  5  Hun  (N.  Y.)  90;  Ins.  Co.  v. 
Wilkinson,  13  Wall.  (U.  S.)  222  ;  Sheannanv.  Niagara  P.  Ins.  Co.,  46  N.  Y.  526: 
Miller  v.  Phoenix  Im.  Co.,  27  Iowa,  203  ;  Sheldon  v.  Atlantic,  etc.,  Ins.  Co.,  26 
N.  Y.  460  ;  Whitwell  v.  Putnam  F.  Ins.  Co.,  6  Lans.  (N.  Y.)  166  ;  Dean  v.  ^tna, 
etc.,  Ins  Co.,  4  T.  &  C.  (N.  Y.)  497. 

'  Catoir  v.  American,  etc.,  Im.  Co.,  33  N.  J.  487  ;  Mersereau  v.  Phcenix,  etc., 
Ins.  Co.,  6G  N.  Y.  274. 
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lu  commenting  upon  the  effect  of  such  notice  given  to  a  policy- 
holder in  a  New  York  case,'  Allen,  J.,  announced  what  we  conceive 
to  be  the  rule  applicable  and  generally  held.  He  said  :  "  In  the  face 
of  a  distinct  written  expression  in  the  policy  of  a  want  of  power  in 
the  agent,  the  party  suing  to  recover  upon  such  policy  has  no  right  to 
infer  the  subsequent  existence  of  such  power  by  any  uncertain  sign. 
Thei-e  must  he  evidence  to  justify  the  belief  that  the  company  by  direct 
authm-ity  enlarged  the  poioers  of  the  agent,  or  that  they  knowingly  per- 
mitted him  to  act  for  them  beyond  the  scope  of  the  power's  originally  con- 
ferred." ' 

other  insurance. 

Sec.  394.  When  the  agent  of  the  insurer  knows  at  the  time  when  he 
issues  a  policy  that  there  is  other  insurance  upon  the  property,  his 
failure  to  write  the  company's  consent  thereto  in  the  instrument  will 
not  defeat  an  actum  thereon,  although  the  policy  itself  declares  that  it  shall 
be  mid  in  case  the  assured  "  shall  have  m'  shall  herecufter  make  any  other 
insurance  upon  the  property  without  the  consent  of  the  company  written 
herein'"  and  also  declares  that  "  the  use  of  general  terms,  or  anything 
less  than  a  distinct,  specific  agreement,  clearly  expressed  and  indorsed 
upon  the  policy,  shall  not  be  construed  as  a  waiver  of  any  printed  or  writ- 
ten restrictions  therein." '  The  knowledge  of  the  agent  of  such  other 
insurance,  and  his  failure  to  indorse  it  upon  the  policy,  is  a  waiver  of 
the  condition,  and  estops  the  insurer  from  setting  it  up  in  avoidance 
of  the  policy.*  Where  the  policy  requires  notice  of  other  insurance  to 
be  given,  notice  to  the  agent  is  notice  to  the  company,  unless  the 
policy  expressly  requires  notice  to  be  given  to  a  certain  officer,  or  in  a 
certain  manner.' 


^  Mersereau  v.  Phcenix,  etc..  Iris.  Co.,  66  N.  Y.  279. 

'See  also,  Bourton  v.  American,  etc.,  Ins.  Co.,  25  Conn.  542. 

'Roberts  v.  CmitinentaZ  Inn.  Co.,  Wisconsin  Sup.  Ct.,  March  20,  1877,  not  yet 
reported. 

•  Kenton  Ins.  Co.  v.  Shea,  6  Bush.  (Ky.)  174 ;  Cfeib  v.  Intei-national  Ins.  Co.,  1 
Dill.  (U.  S.  C.  C.)  443 ;  McBwen.  v.  Montgomerij,  etc.,  Im:  Co.,  5  Hill  (N.  Y.)  101  ; 
Carroll  v.  Charter  Oalc  Ins.  Co.,  38  Barb.  (N.  Y.)  402;  &oodall  v.  N.  E.  Mut. 
Ins.  Co.,  25  N.  H.  169  ;  HadUy  v.  N.  H.  F.  Ins.  Co.,  55  N.  H.  110 ;  Schenck  v. 
Mercer,  etc.,  Ins.  Co.,  24  N.  J.  L.  447 ;  National  Ins  Co.  v.  Oawe,  16  Md.  260 ; 
Horwitz  V.  Equitable,  etc.,  Ins.  Co.,  40  Mo.  557  ;  Van  Bm-ies  v.  United  States, 
etc.,  Ins.  Co.,  8  Bush.  (Ky.)  133 ;  Carmgi  v.  Atlantic  F.  Ins.  Co.,  40  Ga.  135. 

" Schenck  v.  Mercer,  etc.,  Ins.  Co.,  ante;  Sexton  v.  Montgomery,  etc.,  Ins.  Co., 
9  Barb.  (N.  Y.)  191;  McBwen  v.  Montgomery,  etc.,  Ins.  Co.,  ante;  Ins.  Co.  of 
N  America  v.  McDowell,  50  111.  120 ;  Hayward  v  National  Ins.  Co.,  52  Mo.  181 ; 
Cobb  V.  Itu.  Co.  of  N.  America,  11  Kan.  93 ;  Webster  v.  Phcenix  Ins.  Co.,  36 
Wis.  67. 
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Power  10  waive  proofs  of  loss. 

Sec.  395.  Where  an  agent  is  entrusted  with  policies  signed  in  blank, 
and  is  authorized  to  issue  them  upon  the  application  of  parties  seeking 
insurance,  he  is  thereby  clothed  with  apparent  authority  to  bind  the 
party  in  reference  to  any  condition  of  the  contract,  whether  precedent 
or  subsequent,  and  may  waive  notice  or  proofs  of  loss,'  and  may  bind 
the  company  by  his  admissions  in  respect  thereto.  Thus,  where  pre- 
liminary proofs  were  submitted  to  an  agent,  and  he  proceeded  to 
ascertain  the  amount  due  thereon,  and  brought,  the  money  into  court, 
it  was  held  an  admission  by  the  insurers  that  the  proofs  were  suffi- 
cient." A  waiver  of  notice,  or  proofs  of  loss,  may  be  found  from  the 
acts  or  language  of  an  agent  which  reasonably  induced  the  assured  to 
delay  making  them.  Thus,  in  a  New  York  case,'  the  policy  contained 
a  stipulation  that  the  "insured  shall,  within  ten  days  after  any  loss 
occurs,  deliver  a  particular  account  thereof  to  the  company,  signed 
and  verified  by  the  insured."  The  court  held  that  evidence  that  the 
person  who  solicited  the  insurance  used  language  to  the  insured  which 
might  have  induced  him  to  postpone  the  making  and  forwarding  of 
the  proofs  within  the  time  limited,  was  evidence  to  sustain  a  waiver 
of  the  condition.  The  authority  of  an  agent  to  waive  these  conditions 
in  a  policy  is  recognized,  even  where  the  policy  itself  provides  that  no 
waiver  shall  be  binding  unless  in  writing,  unless  actual  linowledge  of 
this  condition,  on  the  part  of  the  assured,  is  shown.* 

^Imperial  F.  Ins.  Co.  v.  Murray,  73  Penn.  St.  13  ;  Dean  v.  ^tna  L.  Ins.  Co.,  4 
T.  &  C.  (N.  Y.)  497  ;  Ide  v.  Phoenix  Ins.  Co.,  2  Biss.  (U.  S.)  333  ;  Franklin  F.  Ins. 
Co.  V.  Coates,  14  Md.  285;  Manhattan  Ins.  Co.  v.  Stein,  5  Bush.  (Ky.)  652; 
MeBride  v.  Repiiblic  F.  Ins.  Co.,  30  Wis.  562  ;  Parker  v.  Amazon  Ins.  Co.,  34  id. 
362  ;  Norwich,  etc..  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  34  Conn.  561 ;  Lycoming 
Ins.  Co.  V.  Dunmore.  75  111.  14  ;  Warner  v.  Peoria  M.  &  F.  Iiis.  Co.,  14  Wis.  318 ; 
Bush  V.  Westchester  Im.  Co.,  2  T.  &  C.  (N.  Y.)  629 ;  Home  Ins.  Co.  v.  Cohen,,  20 
Gratt.  (Va.)  312;  Underwood  v.  Farmers',  etc.,  Ins.  Co.,  57  N.  Y.  500;  Hibemia 
Ins.  Co  V.  O'Connor.  29  Mich.  241.  In  Eastern  li.  M.  Co.  v.  Relief  F.  Ins.  Co., 
105  Mass.  570,  the  defendant's  agent  was  supplied  with  policies  signed  in  blank. 
He  had  filled  out  and  delivered  one  for  this  lisk  containing  a  stipulation  that  the 
"insured  shall  forthwith  give  notice  thereof  (loss)  in  widting  to  the  compony,  and 
within  sixty  days  from  the  occurring  of  the  fire,  shall  deliver  as  particular  an 
account  of  the  loss  as  the  nature  of  the  case  will  admit."  The  secretary  of  the 
insured  informed  him  that  numerous  fires  were  occurring  along  the  line  of  the 
road ;  that  insured  were  examining  carefully  the  claims  made  therefor.  The 
agent  replied:  "This  was  satisfactory,  and  that  when  the  railroad  company 
should  get  through  paying,  to  hand  in  a  sehedule  of  what  had  been  paid,  and  it 
should  be  attended  to."  Neither  notice  nor  proofs  of  loss  were  made  ;  but  about 
eight  months  after  all  the  claims  had  been  paid  by  the  railroad  company,  the 
treasurer  luade  a  sworn  statement  of  each  and  all  the  losses  which  had  been  sus- 
tamed.  The  court  held  that  the  preliminary  proofs  of  loss  were  waived,  and 
insured  entitled  to  judgment. 

"Johnson  v.  Columhian  Ins.  Co.,  7  John.  (N.  Y.)  Z\f, ;- Franklin  Ins.  Co.  v. 
Updegraff,  43  Peim'.  St.  350.' 

'Bohn  V.  Fanners'  Joint  Stock  Ins.  Co.,  5  Lans.  (N.  Y.)  87. 

'Pitney  v.  Glens  Falls  Ins.  Co.,  61  Barb.  (N.  Y.)  335. 
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Assured  must  establish  agent's  authority— Distinotiou  between  special  and  general  agents. 

8ec.  396.  Bat  the  burden  is  upon  tlie  assured,  to  show  that  the  act 
relied  upon  was  within  the  scope  of  his  apparent  authority,  and  the 
question  is  not  wholly  one  of  fact,  but  a  mixed  question  of  law  and  fad, 
and  if  the  jury  find  such  authority  npon  insufficient  evidence,  their 
verdict  will  be  set  aside.  Thus,  in  a  recent  case  in  Massachusetts,' 
the  plaintiff  shew  that  the  agent  received  application  for  insurance, 
took  risks,  settled  rates  of  premium,  and  issued  policies,  and  from 
these  facts  the  jury  found  that  he  had  authority  to  waive  proofs  of 
loss  ;  but  the  court  held  that  this  finding  was  unwarranted,  and  that 
the  plaintiff'  was  bound  to  go  a  step  farther,  and  show  that  the  person 
was  the  general  agent  of  the  company,  or  was  permitted  by  it  to  do 
acts  that  would  warrant  the  inference  that  he  was  authorized  to  trans- 
act all  their  business  at  the  place  in  question.  Something  more  than 
acts  amounting  to  proof  of  a  special  agency  must  be  shown.  Authority, 
in  fact,  or  apparent  autJicrity,  justifying  a  stranger  in  dealing  with  him 
as  their  general  agent,  mtist  be  established:  If  the  evidence  merely 
establishes  a  special  agency,  a  person  deals  with  liim  as  to  matters  in 
excess  of  such  apparent,  special  authority,  at  his  peril.  In  all  cases, 
in  the  absence  of  proof  of  actual  authority,  the  question  is,  whether 
authority  to  do  the  act  relied  upon  is  fairly  within  the  scope  of  the 
agent's  apparent  authority,  and  in  determining  this  question,  it  is 
competent  to  show  what  acts  the  agent  has  been  permitted  to  do  by 
the  company,  and  if  the  proof  establishes  nothing  more  than  a  special 
or  limited  authority,  which  does  not  fairly  embrace  the  act  in  question, 
the  assured,  as  to  such  matter,  has  dealt  with  him  at  his  peril,  and 
cannot  charge  the  company  beyond  the  scope  of  the  agent's  real  or 
apparent  power.^     Authority  to  make  a  contract,  does  not  necessarily 

^Sohiies  V.  I'M.  Co.  of  N.  America,  121  Mass.  438  ;  see  also,  Bvsli  v.  Westchester 
F.  Ins.  Co.,  63  N.  Y.  531. 

'  In  Buck  V.  Westchester  F.  Ins.  Co.,  ante,  the  plaintiff  insisted  that  the  con- 
dition of  the  policy  as  to  proofs  of  loss  were  waived  by  the  defendant's  agents. 
To  sustain  the  allegation  of  wavier,  the  acts  and  declarations  of  Mr.  Straight,  of 
the  firm  of  Sly  &  Straight,  local  agents  of  the  defendant  for  the  issuing  and  coun- 
tersigning of  policies,  were  allowed  to  be  proved  under  exceptions.  The  evidence, 
on  the  pai-t  of  the  plaintiff,  showed  that  after  the  fire  the  agents  of  the  other  com- 
panies having  policies  on  the  property  examined  the  store  and  the  plaintiff's 
books,  and  estimated  the  damage,  and  agreed  that  the  loss  exceeded  the  amount 
insured.  That  Mr.  Straight  acted  with  them  and  concurred  in  their  conclusion, 
and  said  he  was  satisfied  that  the  loss  was  more  than  double  what  the  plaintiff 
was  insured.  The  defendant  objected  to  all  this  evidence,  on  the  ground  that  the 
authority  of  Mr.  Straight  was  not  proved.  There  was  no  direct  proof  of  the 
authority  of  Mr.  Straight,  except  that  Sly  &  Straight  were  agents  for  the  purpose 
of  issuing  policies,  and  it  was  not  proved  that  they  had  ever  acted  for  the  com- 
pany in  adjusting  losses  or  waiving  conditions  in  other  cases.  Their  acts  and 
declarations  in  reference  to  this  loss  were  allowed  to  be  given  in  evidence  as  bind- 
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carry  with  it  authority  to  change  any  of  its  details,  or  waive  any  of 
its  provisions,  a/fer  it  is  made  and  accepted  by  the  other  party.  In 
order  to  establish  such  authority,  it  must  be  shown  that  he  was  in  fact 
authorized  to  make  the  change,  or  that  he  has,  with  the  knowledge  of 
the  company,  held  himself  out  and  acted  as  their  general  agent,  or 
has  previously  done  acts  for  the  company  that  warranted  the  assured 
in  believing  that  he  had  authority  to  do  the  particular  act.'  If  he 
is  in  fact,  or  apparently,  the  general  agent  6f  the  company,  whatever 
may  formerly  have  been  the  rule,  it  is  now  well  established  that  he 
stands  in  the  place  and  stead  of  the  company  to  the  assured,  and,  in 
the  absence  of  any  limitation  of  his  power  known  to  the  assured,  any 


mg  iipon  the  defendant,  and  the  judge  charged  the  jui-y,  among-  other  things,  as 
follows:  "  It  does  not  appear,  from  any  evidence  in  the  case,  that  the  plaintiff 
knew  or  had  information  as  to  the  precise  extent  of  authority  that  the  local  agent 
of  the  company  had  who  i-esided  here  in  Elmira,  hence  the  plaintiif,  as  a  matter 
of  law,  had  the  right  to  infer  that  the  agent  had  such  authority,  as  he  would  seem 
to  have  from  the  way  and  manner  that  he  transacted  business  here  for  the  com- 
pany, the  same  that  eithei'  of  you  would  have  if  you  came  to  one  of  those  agents 
there  and  obtained  a  policy  of  insurance  upon  your  property,  and  he  said  nothing 
as  to  the  nature  and  extent  of  his  authority  to  do  business  for  the  company,  and 
there  was  nothing  in  or  on  the  policy  to  advise  or  show  you  precisely  the  nature 
and  extent  of  his  authority,  as  you  wolud  have  a  right  to  infer  he  possessed  in 
doing  business  for  the  company." 

This  ruling  was  reversed  by  the  Court  of  Appeals,  Rapallo,  J.,  saying,  "We 
think  that  tne  charge  on  the  subject  of  the  authority  of  Sly  &  vStraight,  and  the 
effect  of  their  acts,  was  erroneous.  It  was  not  proved  that  they  had  ever  acted 
for  the  company  in  adjusting  losses  or  waiving  conditions  before  the  occasion  in 
question,  nor  that  they  were  agents  of  the  company  for  any  other  purpose  than 
tljat  of  issuing  and  countersigning  policies  upon  risks  accepted  by  the  company  ; 
yet,  the  judge  who  presided  at  the  trial  charged  the  jury,  in  substance,  in  refer- 
ence to  the  omission  of  the  plaintiff  to  furnish  proofs  of  loss,  as  required  by  the 
policy,  that,  so  far  as  Sly  &  Straight  assumed  to  act  for  the  defendant  (the  com- 
pany) in  waiving  such  proofs,  the  plaintiff  had  a  right  to  infer  that  they  had 
authority  to  act.  That  if  Sly  &  Straight,  either  of  them,  said  it  was  all  right  and 
the  loss  would  be  paid,  of  course,  that  would  be  a  waiver  on  the  part  of  the 
defendant  of  any  thing  else  to  be  done  by  the  plaintiff.  In  various  forms,  during 
the  progress  of  the  trial,  the  judge  held  that  whatever  Sly  &  Straight  did  in 
respect  to  the  loss,  the  plaintiff'  had  a  right  to  infer  they  had  authority  to  do.  In 
one  part  of  the  charge,  the  judge  expressly  stated,  in  pi-esence  of  the  jury,  that 
the  plaintiff  had  the  light  to  infer  that  Sly  &  Straight  had  such  authority  as  they 
assumed  to  exercise.  Their  own  acts  were  thus  made  the  evidence  of  their 
authority,  without  bringing  home  to  the  defendant  any  recognition,  or  even 
knowledge,  of  such  acts,  or  showing  any  previous  authority  for  them.  The  case 
was  evidently  tried  upon  the  theory  that  Sly  &  Straight  having  been  shown  to  be 
agents  for  the  purpose  of  countersigning  and  delivering  the  policy,  whatever  they 
said  or  did  after  the  loss  was  binding  upon  the  defendants,  unless  notice  was  given 
to  the  plaintiff  that  they  had  not  authority  to  do  such  acts,  or  make  such  declara- 
tions, and  this  proposition  was  in  substance  enunciated  by  the  judge.  *  *  * 
It  canTWt  ie  Iteld  tliat  the  authority  of  an  agent  to  receive  p7-oposals  for  insurance, 
and  countersign  and  deliver  policies,  extends  to  adjusting  losses  or  waimng  the 
stipulated  proofs  of  loss,  and  binding  the  company  to  pay  without  them.  Neither 
can  it  beheld  tltat  the  mere  fact  that  such  an  agent,  assuming  in  a  particular  case 
to  do  those  acts,  establishes  his  authority." 

^iSlwnes  r.  Ins.  Go.  nf  N.  America,  ante. 
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act  done  by  him  in  reference  to  the  contract  or  risk,  either  before  or 
after  the  contract  is  entered  into,  is  binding  upon  it.' 

'  Where  an  agent,  without  any  written  examination,  but  upon  his  own  personal 
examination,  and  leaving  free  access  to  all  parts  of  the  building-,  and  withoiit  any 
fraud  on  the  part  of  the  assured,  issues  a  policy  upon  the  pi'operty,  the  insurer 
is  bound  thereby,  although,  in  fact,  J;he  risk  was  more  hazardous  than  the  agent 
suppossed,  and  was  devoted  to  hazardous  uses  that  he  might  have  discovered, 
but  failed  to.  Beal  v.  Park  F.  Itis.  Co.,  IC  Wis.  241.  In  Hayward  v.  National 
Ins.  Co.,  52  Mo.  181 ;  14  Am.  Rep.  401,  the  effect  of  a  waiver  of  a  condition  of  a 
policy  by  an  agent,  was  ably  considered.  Vories,  J.,  said  t  "It  appears  from 
the  evidence  in  the  cause,  that  at  and  before  the  execution  of  the  policy  sued  on 
to  John  A.  Lennon,  he  was  doing  business  in  the  city  of  Hannibal,  as  a  merchant 
tailor,  that  his  stock  of  goods  amounted  to  from  seven  to  eight  thousand  dollai's, 
that  one  David  S.  Eby  also  resided  in  Hannibal,  and  followed  the  business  of  an 
insurance  agent,  that  he  was  agent  for  several  insurance  companies  in  the  Eastern 
States,  as  well  as  being  agent  at  Hannibal  for  defendant.  That  said  Lennon  had 
taken  two  policies  of  insurance  from  said  Eby  for  three  thousand  dollars  each, 
one  in  each  of  two  Eastern  companies  for  which  Eby  wsis  agent,  and  that  he  had 
transacted  the  busidess  with  and  pi-ocured  the  policies  from  said  Eby.  That  in 
the  month  of  JTily,  1868,  shortly  before  the  making  of  the  policy  sued  on,  Eby 
told  said  Lennon  that  one  of  his  policies  of  three  thousand  dollars  was  about  to 
expire,  and  that  he  could  not  renew  it  at  the  same  rates  that  he  had  been  charged 
before.  Eby  testified  that  he  was  the  vice-president  of  the  defendant,  and  agent 
for  several  insurance  companies,  had  his  office  in  the  same  room  with  the  presi- 
dent and  secretary  of  defendant,  that  he  was  in  the  habit  of  taking  risks  for  the 
defendant  most  generally  in  consultation  with  the  other  officers  of  the  company  ; 
when  the  lisks  were  out  of  the  ordinary  run  of  business,  there  was  a  general  consulta- 
tion ;  that  he  thought  he  was  authorized  by  virtue  of  his  postion  as  agent  to  take  ri.sks 
generally.  Haynes,  the  president,  and  Meadows,  the  secretary  of  defendant,  were 
both  apprised  of  the  issue  of  the  policy  to  Lennon  upon  which  the  suit  is  brought, 
before  it  was  issued.  Eby  further  stated  that  he  was  carrying  six  thousand  dol- 
lai-s  on  Lennon's  stock.  A  short  time  previous  to  the  expiration  of  one  policy,  he 
had  a  convei-sation  with  Meadows  and  Haynes,  and  told  them  that  there  was  an 
opportunity  of  taking  three  thousanil  dollars  on  Lennon's  stock,  as  he  could  not 
renew  it  in  the  company  that  it  was  in.  After  consultation  with  the  company, 
they  agi-eed  to  take  the  risk.  The  company  knew  that  he  was  carrying  six  thou- 
sand dollars  insurance  for  Lennon  at  the  time,  did  not  know  whether  he  received 
the  premium  from  Lennon,  or  whether  the  company  received  it.  When  Lennon 
was  informed  that  one  of  his  poUcies  was.about  to  expii-e,  and  that  it  could  not  be 
renewed  at  the  same  rate  as  before,  he  told  Eby  that  he  wanted  it  renewed,  and 
requested  him  to  continue  it ;  said  he  had  too  much  stock  on  hand  to  suffer  any 
of  his  insurance  to  drop ;  he  said  he  had  about  ^,000  in  stock  or  over  ;  that  he 
wanted  the  policy  continued.  The  evidence  further  shows  that,  after  Eby  had 
the  consultation  with  the  other  officers  of  defendant,  that  he  made  out  the  policy 
upon  which  this  suit  was  brought,  and  when  the  old  policy  had  expired  he  handed 
it  to  Lennon,  who  objected  to  it;  said  he  did  not  want  to  be  put  m  the  National, 
but  that  Eby  assured  him  that  it  was  a  good  company,  and  he  then  received  it, 
teUing  him  that  he  took  it  on  his  word  ;  that  he  never  examined  the  policy  until 
after  the  fire  which  destroyed  his  goods.  The  evidence  further  tends  to  show  that 
Eby  continued  to  be  agent  and  vice-president  of  the  defendant  until  alter  the 
month  of  September,  18B8.  In  September,  1868,  Eby  was,  as  agent  of  an  eastern 
company,  still  cari-ying  the  three  thousand  dollar  policy  on  Lennon  s  goods,  m 
addition  to  the  policy  in  suit,  and  that  at  said  time  said  policy  was  about  to 
expire,  Eby  told  Lennon  that  the  policy  was  about  to  expire,  and  that  he  could 
not  renew  it  at  the  same  rates  paid  before.  Lennon  said  he  wanted  the  policy 
renewed.  Eby  told  him  to  wait  a  few  days  and  he  might  still  be  able  to  renew 
it;  that  aftei-4ard,  on  the  day  the  policy  expired,  Eby  told  Lennon  that  he  wa-s 
then  prepared  to  renew  the  policy.  Lennon  told  hiin  he  was  too  late  ;  that  he 
had  just  insured  in  another  company,  and  thus  renewed  the  amount  of  the  th  ^^ 
thousand  dollar  policy.  Eby  told  him  that  that  was  all  right.  Eby  states  that 
he  thinks  he  was  still  vice-president  and  acting  as  agent  of  defendant  at  the  time 
of  this  last  conversation. 
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Distinction  between  powers  of  general  and  special  agents  must  be  kept  in  view. 

Sec.  397.  But,  in  all  cases,  the  distinction  between  the  powers  of  special 
and  general  agents  should  be  kept  in  view,  and,  in  the  case  of  a  special 


The  foi-egoing  is  substantially  the  evidence  in  the  cause  in  reference  to  the 
knowledge  and  consent  of  defendant  as  to  the  three  thousand  dollar  insurance  on 
the  property,  in  addition  to  the  policy  sued  on,  either  at  the  time  of  the  execution 
of  the  policy  by  the  defendant,  or  at  the  time  that  said  insurance  was  changed  to 
the  Phosnix  Company  in  September  afterward.  The  question  presented  for  the 
consideration  of  this  court  is,  whether  the  evidence  in  this  case  or  the  circum- 
stances undei-  which  the  policy  was  sued  on  was  executed  and  delivered  to  Len- 
non,  were  such  as  to  amount  to  a  waiver  of  the  condition  in  the  pohcy,  that  the 
policy  should  be  void  or  no  recovery  had  thereon,  if  the  insured  should  have 
other  insurance  on  the  same  property,  which  was  not  much  known  and  not 
indorsed  on  the  policy  ?  And  whether  the  condition  was  waived  that  required 
notice  to  be  given  and  indorsement  made  thereof  on  the  policy  of  any  additional 
insurance  being  afterward  made  on  said  property  1  Or  whether  the  defendant 
was  estopped  from  setting  up  the  breach  of  said  conditions  as  a  defense  to  the 
action?  In  my  mind,  there  can  be  very  little  doubt  as  to  the  three  thousand  dol- 
lar policy  which  existed  on  the  property  at  the  time  the  policy  was  executed  by 
the  defendant.  Eby,  the  agent  and  vice-president  of  the  defendant,  had  executed 
and  delivered  to  Lennon  two  policies,  as  agent  for  eastern  companies,  one  of  which 
was  about  to  expire.  Lennon  wanted  it  i-enewed,  hut  Eby  could  not  renew  it  on 
terms  to  suit.  This  being  the  case,  he  had  a  consultation  with  the  president  and 
secretary  of  defendant,  in  which  he  informed  them  of  the  whole  matter,  and  that 
there  was  a  chance  for  the  defendant  to  take  a  risk  for  three  thousand  on  Len- 
non's  goods  in  place  of  the  policy  about  to  expii-e.  After  a  full  consultation,  they 
concluded  to  take  the  risk,  and  the  policy  was  made  out  before  Lennon 
was  seen  on  the  subject,  and  the  same  afterward  handed  to  him.  He 
hesitated  to  receive  it  until  he  was  assured  that  the  company  was  a  good, 
responsible  one,  when  he  accepted  the  policy  without  ever  looking  at  its 
contents,  as  the  evidence  shows.  It  was  evidently  known  by  all  parties 
that  the  remaining  three  thousand  dollar  policy  was  to  continue  on  the 
propei'ty  insured,  because  Lennon  had  informed  him  that  he  could  not  afford 
to  let  any  of  his  .insurance  be  dropped.  Lennon  had  a  right  to  expect,  under  these 
cii-cumstances,  that  defendant  had  indorsed  on  the  policy  its  consent  to  this 
remaining  policy  of  three  thousand  dollars,  which  good  faith  required  it  under 
the  circumstances  to  have  done.  So  far  as  this  prior  insurance  is  concerned,  the 
case  comes  exactly  within  the  principle  laid  down  in  the  case  of  HorvMz  v.  IVie 
Equitable  Mut.  I'M.  Co.,  40  Mo.  557.  The  defendant  considered  the  whole  matter 
in  reference  to  the  insurance  already  on  the  property  and  took  the  risk  in  refer- 
ence thereto,  and  they  should  be  estopped  from  setting  up  the  breach  of  said 
condition  as  a  defense  i,o  the  action,  said  breach  having  been  waived.  In  refer- 
ence to  the  renewal  of  the  insurance  at  a  time  subsequent  to  the  execution  of  the 
poUcy  sued  on  by  the  defendant,  or  the  changing  the  same  to  another  company, 
the  evidence  is  not  so  clear  of  an  intention  to  waive  the  condition  requiring  the 
defendant's  knowledge  and  consent  thereof  to  be  indorsed  on  the  policy.  It  is 
contented  by  the  defendant  that  it  was  not  notified  of  said  subsequent  insurance, 
and  that  it  never  in  any  way  assented  thereto,  while,  on  the  other  hand,  it  is  con- 
tended by  the  plaintiff  that  the  evidence  shows  that  defendant  had  full  notice  of 
the  subsequent  insui-ance  and  assented  thereto,  and  so  acted  sis  to  induce  the  said 
Lennon  to  rest  in  security  in  the  belief  that  his  property  was  fully  insured.  The 
main  question  in  the  case  is,  whether  notice  of  this  subsequent  insurance  to  the 
agent  who  effected  the  risk  for  defendant  will  be  considered  as  notice  to  the 
defendant.  For  I  think  that  the  evidence  clearly  shows  that  Eby  was  still  vice- 
president  and  agent  for  the  defendant  at  the  time  that  this  last  insurance  was 
effected.  At  least,  if  there  wei'e  any  doubts  as  to  his  agency  at  the  time,  thai  fact 
ought  to  have  been  submitted  to  the  jury  by  a  proper  instruction.  The  authori- 
ties upon  this  last  question  are  somewhat  in  conflict  and  cannot  well  be  reconciled 
with  each  other.  The  cases  referred  to  by  the  defendant  in  the  Massachusetts 
courts,  and  other  cases  i-efen-ed  to,  seem  to  accord  with  the  views  entertained  by 
the  defendant. 
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agent,  the  assured  must,  at  Ms  peril,  know  whether  the  act  relied  on  is 
within  the  scope  of  his  real  m-  of  his  apparent  authority.     He  is  bound  to 


In  the  case  of  The  General  Ins.  Co.  v.  United  States  Ins.  Co.,  10  Md.  517,  the 
question  was  as  to  notice  by  the  co]'poi-ation  of  an  unrecorded  deed  of  mortg-ag-e, 
so  as  to  affect  a  subsequent  mo]'tg-age.  It  is  there  held,  that  the  notice  in^such 
case  must  be  sufficient  to  put  a  party  on  inquiry,  and  that,  conceding-  that  a 
director  of  the  corporation  to  be  affected  had  notice  of  the  prior  mortgage,  it  does 
not  appear  that  he  had  communicated  the  notice  to  the  board  of  directors,  and 
was  therefore  not  sufficient ;  that  the  notice  received  by  a  director  of  a  corpora- 
tion in  a  private  way,  or  which  he  had  acquired  from  rumor,  would  not  bind  the 
institution ;  that  the  case  must  be  so  clear  as  to  satisfy  the  mind  that  the  allow- 
ance of  the  subsequent  claim  would  be  a  fraud  on  the  party  setting-  up  the  first 
deed  ;  and  to  the  same  effect  is  the  case  of  £hfrell  Foundry  v.  Bm-t,  26  Conn.  376. 
The  case  of  the  Worcester  Bank  v.  Hartford  Ins.  Co.,  11  Gush.  265,  was  a  case 
where  the  policy  sued  on  contained  a  clause  almost  precisely  similar  to  the  clause 
in  the  policy  of  defendant  under  consideration.  It  was  held  that  in  such  case, 
where  a  subsequent  insurance  had  been  obtained  and  the  agent  of  the  company 
notified  thereof,  and  he  had  pi-omised  the  assured  to  have  the  consent  of  the  sub- 
sequent iasnrance  entered  in  the  policy,  but  failed  to  have  it  done,  that  still  the 
policy  is  avoided,  the  technicalities  of  the  contract  not  having  been  complied  with, 
and  to  the  same  effect  are  several  other  cases  in  M;issachusetts. 

It  is  contended  by  the  defendant  in  this  case  that  no  notice  to  an  agent  of  the 
company  could  operate  as  notice  to  the  defendant,  unless  the  agent  received  the 
notice  at  a  time  when  said  agent  was  engaged  in  the  execution  or  performance  of 
the  business  to  which  the  notice  relateil,  unless  it  is  shown  that  the  agent  comuni- 
cated  the  notice  to  his  principal.  To  sustain  this  view  of  the  case  reference  is 
made  to  several  cases.  In  the  case  of  McCwmick  v.  Wheeler,  36  111.  114,  it  is 
held  that  notice  to  an  attorney  of  one  party  which  he  has  received  while  acting 
as  the  attorney  of  another  party  is  not  such  notice  as  will  effect  his  client.  It  is 
remarked  by  the  judge  delivei-ing  the  opinion  in  the  case  '  that  the  English 
mithorities  manifest  a  disposition  to  depai-t  from  this  rule,  but  it  is  deemed  by 
the  court  to 'be  a  i-ule  just  in  itself.'  In  the  case  of  the  Mechanics"  BanJcv. 
Schamniiurg,  38  Mo.  228,  Judge  Holmes  delivering  the  opinion  of  the  court,  says, 
that  '  knowledge  acquired  by  the  president,  cashier  and  teller,  while  engaged  in 
business  of  the  bank  in  their  official  capacity,  will  be  notice  to  the  bank ;  so 
far  as  either  has  authority  to  act  for  the  bank,  his  acts  are  the  acts  of  the  bank, 
and  his  official  knowledge  is  the  knowledge  of  the  bank ;  but  mere  private 
information  obtained  beyond  the  range  of  his  official  functions  will  not  be 
deemed  notice  to  the  bank.'  It  is  difficult  to  exactly  understand  what  is  meant 
by  the  language  used  in  these  decisions.  The  defendant  contends  that  it  is 
meant  by  the  decisions  referred  to  as  well  as  other  decisions  using  similar  lan- 
guage, that  no  notice  served  on  an  agent  will  be  effectual  to  bind  his  principal, 
unless  the  agent  should  receive  the  notice  while  actually  engaged  in  the  trans- 
action of  the  very  business  to  which  the  notice  relates,  or  unless  it  is  shown  that 
it  was  communicated  to  the  principal.  If  that  should  be  the  proper  construction 
to  be  given  to  the  langnage,  then  it  would  become  impossible  that  an  agent  of  an 
insui-ance  company  could  ever  be  notified  of  a  subsequent  policy  of  insurance 
being  issued  upon  the  same  propei-ty  before  insured  by  said  agent  for  his  prm- 
cipal.  Every  agent  as  soon  as  he  takes  a  risk  and  issues  a  policy  therefor  and 
delivers  it  to'be  insured,  dismisses  the  subject  of  that  policy  from  his  mind.  If 
the  insm-ed  should  afterward  procure  a  subsequent  insurance  on  the  same  prop- 
erty and  go  to  the  agent  to  give  him  notice  thereof,  he  would  be  sure  to  find  the 
agent  in  the  transaction  of  some  other  business,  when,  according  to  the  construc- 
tion given  to  these  cases,  no  notice  could  be  given  to  the  agent  because  he  was 
not  at  the  time  engaged  in  the  particular  business  to  which  the  notice  related, 
and  this,  notwithstanding  the  agent  was  the  only  agent  of  the  corporation  whose 
business  it  was  to  attend  to  the  very  matter  to  which  the  notice  related.  _  I  thmlc 
that  this  is  not  the  proper  construction  to  give  to  these  cases  ;  the  meaning  must 
be  that  the  notice  must  be  given  to  the  agent  while  his  agency  exists,  and  it  must 
refer  to  business  which  comes  within  the  scope  of  his  authoiity  ;  when  this  is  the 
case  I  think  that  notice  to  the  agent  is  notice  to  the  pnncipal,  in  fact  there  is  no 
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know  when  he  has  passed  the  precise  limits  of  his  power,  and  cannot 
rely  upon  the  assumption  of  authority  by  the  agent  to  do  an  act  beyond 

other  way  to  notify  n  covpovation  than  to  notify  an  agfent.  A  coi-poi-ation  only 
acts  thj'ough  and  by  ag'ents,  and  the  proper  and  only  way  to  give  notice  to  a  cor- 
poration is  to  notify  an  agent,  and  generally  it  is  sufficient  to  notify  an  agent  whose 
proper  business  is  to  attend  to  the  matter  in  reference  to  which  the  notice  is 
given.  In  the  opinion  of  Judge  Holmes  in  the  case  of  the  Bank  v.  Schaumbiirg, 
above  referred  to,  Story's  Agency,  §  140,  is  referred  to,  from  which  it  may  be 
seen  what  was  meant  by  the  language  used  in  that  direction.  The  section  refen'ed 
to  reads  as  follows :  'Upon  a  similar  ground  notice  of  facts  to  an  agent  is  con- 
structive notice  thereof  to  the  principal  him=ielf,  where  it  arises  fi'om  or  is  at  the 
time  connected  with  the  subject-matter  of  his  agency  ;  for  upon  general  principles 
of  public  policy,  it  is  presumed  that  the  agent  has  communicated  such  facts  to 
the  principal,  and  if  he  has  not,  still  the  principal,  having  intrusted  the  agent 
with  the  particular  business,  the  other  party  has  a  light  to  deem  his  acts  and 
knowledge  obligatory  on  the  pnncipal,  otherwise  the  neglect  of  the  agent,  whether 
designed  or  undesigned,  might  operate  most  injuriously  to  the  rights  and  inter- 
ests of  such  party,  but  unless  notice  of  the  facts  come  to  the  agent  while  he  is 
concerned  foi'  the  principal,  and  in  the  course  of  the  very  transaction,  or  so  near 
before  it  that  the  agent  must  be  presumed  to  I'ecollect  it,  it  is  not  notice  thereof 
to  the  principal ;  for  otherwise  the  agent  might  have  forgotten  it,  and  then  the 
principal  would  be  affected  by  his  want  of  memoi-y  at  the  time  of  iindei'taking 
the  agency.  Notice  therefore  to  the  agent  before  the  agency  is  begxm,  or  after  it 
has  terrainate<l,  will  not  ordinarily  affect  the  principal.'  The  quotation  from 
Story  seems  to  me  to  solve  the  whole  question,  which  is,  that  Twtice  to  the  agent 
before  his  agency  has  begun,  or  aftei-  it  has  terminated,  vAll  iiot  ordinarily  affect 
the  principal.  If  notice  is  given  before  the  agency  has  begun,  to  affect  the  prin- 
cipal it  must  be  so  near  befoi-e  it  that  the  agent  must  be  presumed  to  recollect  it. 
This  rule,  as  laid  down  by  Judge  Story,  I  think,  is  the  correct  one,  and  must  be 
the  proper  interpretation  to  be  given  to  the  language  used  in  the  cases  on  the 
subject.  Now,  to  return  to  the  facts  of  the  case  under  consideration  we  tind  that 
Lennon  in  the  month  of  July,  1868,  had  procured  fi'om  one  Eby  two  policies  of 
insui'ance  for  |3,000  each,  one  in  each  of  two  eastern  companies  for  which  said 
Eby  was  agent.  That  said  Eby  was  also  agent  for  defendant,  having  authority  to 
take  risks  and  issue  policies  for  it.  That  one  of  the  eastern  policies  was  at  said 
time  about  to  expire.  That  Eby  informed  Lennon  that  he  could  not  renew  the 
policy  on  the  same  terms  that  the  policy  had  been  issued  before.  Lennon  insisted 
that  he  wanted  the  policy  renewed,  that  he  could  not  afford  to  drop  any  pai-t  of 
his  insurance,  that  he  was  not  then  fully  insured,  that  his  stock  of  goods  was 
heavy,  etc.  Under  these  circumstances,  Eby  communicated  the  facts  in  reference 
to  this  matter  to  the  president  and  secretary  of  defendant,  telling  them  that  one  of 
Lennon's  policies  was  about  to  expire,  and  that  there  was  a  chance  for  defendant 
to  take  the  risk  for  IgS.OOO  in  place  of  the  policy  about  to  expire.  After  full  con- 
sultation it  was  concluded  to  take  the  risk  for  $3,000,  and  a  policy  was  executed  to 
Lennon  therefor,  without  any  application  on  his  part  therefor,  and  In  fact  without 
his  knowledge,  and  that  when  it  was  delivered  to  him,  he  first  objected  to  receive 
it,  but  upon  being  assured  by  Eby  that  the  company  was  a  good  one  he  received 
the  policy.  At  this  time  it  was  well  known  to  Eby  and  defendant,  that  Lennon 
intended  to  continue  the  one  Eastern  policy  upon  his  goods,  and  that  he  did  not 
intend  in  any  way  to  lessen  or  diminish  his  insurance.  This  being  the  case,  some 
time  m  the  month  of  September  or  October  of  the  same  year,  when  the  second  or 
last  eastern  policy  was  about  to  expire,  Lennon  was  informed  by  Eby  (who  the 
evidence  shows  was  stiU  agent  of  defendant)  of  the  fact,  and  that  he  could  not 
renew  it  on  the  same  terms  that  it  had  been  originally  issued.  Lennon  expressed 
H,  desire  to  have  the  policy  renewed  and  wanted  to  keep  up  his  insurance.  Eby 
at  this  time  told  him  to  wait  a  few  days,  that  he  might  yet  be  enabled  to  renew 
-the  policy.  Lennon  did  wait  until  the  day  that  the  policy  expired,  and  then 
'  insured  m  another  company  in  the  same  amount,  and  upon  meeting  with  Eby,  he 
intormed  hira  of  what  he  had  done,  and  was  told  by  Eby  that  it  was  all  right. 
JNow  under  the  circumstances  had  Eby,  the  agent,  notice  at  the  time  of  the  change 
ot  the  policy  procured  from  him  in  the  eastern  company  for  the  policy  to  the 
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the  scope  of  his  actual  authority,  real  or  apparent.'     The  declarations 
of  ail  agent  are  not  evidence  of  his  authority,"  hut  the  scope  and  extent 


same  amount  in  the  Phosnix  Company,  and  did  he  assent  thereto  ?  And  did  snoh 
assent  amount  to  a  waiver  on  the  part  of  the  (iefendant  of  the  condition  in  the 
policy,  avoiding  the  same  where  additional  insurance  is  taken  without  the  con- 
sent of  defenilant  indoi-sed  on  the  policy,  as  has  been  before  stated?  That  Eby 
knew  of  the  new  policy,  there  can  be  no  doubt ;  in  fact  it  was  known  by  Eby  and 
the  officers  of  defendant  at  the  time  of  the  issuing-  of  the  policy  sued  on,  that 
Lennon  intended  to  continue  the  whole  six  thousand  dollars  of  insurance  on  his 
stock  of  goods.  ■  The  policy  of  defendant  was  made  with  that  view,  and  what  was  ' 
afterwai-d  done  was  only  carrying  out  the  understanding  had  between  the  pai'ties 
at  the  time ;  hence  when  the  policy  was  aV)ont  to  expire,  Eby  told  Lennon  that 
the  policy  was  about  to  expire,  and  that  he  could  not  then  i-enew  it  on  the  same 
terms,  but  t-o  wait  a  few  days,  that  he  might  still  become  able  to  renew  it.  Why 
was  it  that  Eby  asked  him  to  wait  ?  It  was  to  my  mind,  because  it  was  known 
and  expected  that  if  Eby  did  not  renew  the  policy,  the  insui-ance  would  be  taken 
in  another  company,  and  this  was  only  .a  continuation  of  the  oi'iginal  understand- 
ing and  wiis  expected  by  Eby,  and  when  he  was  told  that  it  had  been  done,  he 
answered  that  it  was  all  right.  Eby  was  at  the  time  still  agent  of  the  company 
and  notice  to  him  was  notice  to  the  defendant.  In  a  late  case  in  the  State  of 
Illinois,  IlliTiois  Mutual  Fire  Ins.  Co.  v.  Malloy,  .'50  III.  419,  the  policy  in  ques- 
tion contained  a  clause  to  this  eifect :  '  If  the  assured  shall  thereafter  make  any 
other  insurance  on  the  same  property,  and  should  not  with  all  reasonable  dili- 
gence give  notice  thereof  to  the  insurei-,  and  have  the  same  indorsed  on  the  policy, 
or  otherwise  acknowledged  by  them  in  wi-iting,  the  policy  shall,  cease  and  be  of 
no  fui-ther  effect.'  The  insured  in  that  case  did  effect  an  additional  insurance  on 
the  same  property.  It  was  held  that  it  was  not  sufficient  in  such  case  to  sfive 
notice  to  a  stranger  who  had  long  since  ceased  to  be  an  agent  of  th  e  company. 
The  court,  however,  in  rendering  the  opinion  says,  '  Had  the  party  notified  been 
the  agent  of  the  company,  bis  failure  to  indorse  consent  on  the  policy  would  not 
have  prejudiced  the  assured  ;  as  we  said  in  the  case  of  N.  E.  Fire  and  Marine 
Ins.  Co.  V.  Schettler,  38  111.  166.'  It  was,  however,  further  held,  in  that  case, 
that  it  was  the  duty  of  the  assured  to  know  that  the  party  notified  was  agent. 
This  case  seems  to  sustain  the  view  that  a  notice  to  one  who  is  known  to  be  an 
agent  is  sufficient  to  charge  the  company,  and  that,  where  notice  is  given  of  an 
after  insurance  and  no  objection  made  at  the  time,  the  policy  will  not  be  thereby 
forfeited.  I  do  not  say  that  the  fact  that  Lennon  told  Eby  after  he  had  taken  the 
last  policy  that  he  had  given  the  risk  to  another  company  would  have  been  suffi- 
cient of  itself  to  constitute  a  waiver  of  the  condition  in  the  policy  in  question  ;  but 
this  fact,  taken  in  connection  with  all  of  the  other  facts  connected  with  the  transac- 
tion, I  think  is  sufficient;  and  that  to  pennit  the  defendant  to  insist  on  a  forfeiture 
of  the  policy,  under  all  of  the  circumstances,  would  be  to  enable  it  to  pei-petrate 
a  fraud  on  Lennon.  In  the  investigation  of  the  case,  it  has  not  been  overlooked 
that  this  court,  in  the  case  of  Hutchinson  v.  The  West.  Ins.  Co.,  21  Mo.  97,  held 
that  a  condition  in  a  policy  similar  to  the  one  under  consideration  was  a  condition 
precedent  to  the  right  of  the  insured  to  recover  on  the  policy,  and  that  nothing 
•would  prevent  a  forfeiture  of  the  policy  but  the  actual  indorsement  of  the  consent 
of  the  insurer  to  the  subsequent  insurance.  Subsequent  cases,  however,  m  this 
court,  as  well  as  in  other  courts,  which  seem  to  have  been  well  considered,  have 
recognized  a  more  liberal  rule  in  favor  of  the  insured.  In  these  late  cases,  it  has 
been  held  that  the  condition  in  'the  policy  under  consideration,  as  well  as  other 
conditions  of  similar  nature,  may  be  waived  by  the  company,  and  that  the  waiver 
may  be  made  as  well  by  '  acts  as  by  positive  declarations,  and  that  the  company 
may  be  estopped  under  certain  circumstances,  where,  by  a  course  of  dealing  or 
its  open  actions,  it  has  induced  the  assured  to  pursue  a  pohcy  to  his  detriment. 

^Marvin  \.  Wilbur,  52  N.  Y.  270;  AlUn  v.  Ogden,  1  "Wash.  (U.  S.  C  C.)  174; 
Advance  v.  Jtowell,  52  Barb.  (N.  Y.)  270 ;  Bush  v.  Westchester  F.  Ins.  Co.,  68  N. 
y.  531 ;  Owings  v.  Hull,  9  Pet.  (U.  S.)  608. 

^Jamea  v.  Stookey,  1  Waeh.  (U.  S.  C.  C.)  330  ;  Bush  v.  Westchester  his.  Co., 
ante. 
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of  his  powers  must  he  determined  hy  his  acts,  and  the  recffgnition  thereof  by 
his  principal.'  The  assured  has  no  right  to  infer  authority  in  the 
agent,  farther  than  he  is  justified  in  doing  so  from  the  nature  and 
requirements  of  the  business  intrusted  to  him,  and  what  he  has  previously 
done  in  the  prosecution  thereof,  with  the  assent  of  the  insurers,  express  or 
implied.' 

Apparent  power — Instances. 

8ec.  398.  As  has  been  previously  stated,  the  assured  may  rely 
upon  the  authority  of  the  agent,  within  the  scope  of  his  apparent 
atithority.  He  may  rely  upon  it,  in  the  absence  of  any  special  limi- 
tations of  which  he  has  notice,  that  he  is  authorized  to  do  any  act 
essential  to  effectuate  the  business  committed  to  him,  or  that  is  fairly 
incident  thereto.  Thus,  if  an  agent  is  permitted  to  receive  and  remit 
premiums  for  an  insurance  company,  he  is  authorized  to  do  so,'  and  the 
company  is  bound  by  his  acts  within  the  scope  of  his  apparent  authority, 
even  though  his  acts  are,  in  fact,  in  excess  of  his  real  authority,  or  in 
disobedience  of  private  instructions  given  him  by  tlie  company. '^ 

Hoiiaifz  V.  The  Equitable  Mut.  Ins.  Co.,  40  Mo.  557 ;  Byanldin  v.  The  Atlantic 
Fire  Ins.  Co.,  42  id.  456  ;  Coombs  v.  Hannibal  Savings  and  Ins.  Co.,  43  id.  148  ; 
Nm-thrup  v.  The  Miss.  Val.  Ins.  Co.,  47  Mo.  435  ;  Viele  v.  Creiinania  Ins.  Co.,  26 
la.  54,  55 ;  Walsh  v.  The  JEtna  Life  Ins.  Co.,  30  id.  133 ;  6  Am.  Rep.  664;  Von 
Bories  v.  The  United  Life,  Fire  and  Marine  Ins.  Co.,  8  Bush  (Ky.)  133. 

'mcoll  V.  American  Ins.  Co.,  3  W.  &  M.  (U.  S.)  529. 

'Marvin  v.  Wilbei:  52  N.  Y.  270 ;  Bush  v.  Westchester  F.  Ins.  Co.,  63  N.  Y. 
531 ;  Shanes  v.  Ins.  Co.  of  JV.  Atnerica,  ante. 

^Perkins  v.  Washingtmi  Ins.  C,  4  Cow.  (N.  Y.)  645;  1  Bennett's  P.  I.  C.  162. 
In  Fail  V.  Richmond,  43  Vt.  25,  the  court  say. :  "  If  a  person  acts  for  and  in  behalf 
of  anothei",  it  is  immaterial  to  the  question  of  agency  so  far  as  thii-d  pei-sone  are 
concerned,  whether  he  acts  by  his  direction  and  request,  or  by  his  'permission 
merely,  he  is  equally  his  agent  in  both  casses." 

*  In  Perlcins  v.  Washington  Ins.  Co.,  upon  the  facts  stated  in  the  next  note,  this 
doctrine  was  fully  recog-nized  and  Colden,  Senator,  in  a  very  able  opinion,  g-ave 
expression  to  the  tj-ue  rule  in  this  respect.  He  said :  "  Russell  was  appointed 
surveyor,  etc.  If  this  were  the  extent  of  the  authority  given  by  the  respondents 
to  Russell,  then,  unquestionably,  no  act  of  his  would  be  binding  on  the  comjiany ; 
for  I  do  not  see  that  a  survey  made  by  him  could  be  in  anywise  obligatoiy.  But 
most  certainly  he  exercised  other  powers,  not  only  with  the  consent  and  approba- 
tion of  the  respondents,  but  by  the  direction  of  their  president.  These  powere 
were  such  as  well  wai'ranted  him  is  assuming  the  title  of  agent,  and  such  as  leave 
us  no  reason  to  be  surprised  that  the  respondent^  should  have  known  that  he  was 
in  the  habit  of  calling  and  signing  himself  their  agent,  without  their  objecting  to 
his  doing  so  until  the  present  controversy  arose.  Two  of  the  letters  of  Russell  to 
the  respondents,  which  are  exhibits  in  the  cause,  are  signed  by  him  as  agent. 
These  lette.;'s  relate  to  premiums  received  and  transmitted  by  Russell.  And  the 
receipt  of  the  letters  and  of  the  premiums  are  acknowledged  in  subsequent  lettei-s 
of  the  respondents.  So  little  were  the  acts  of  Russell  directed  by  the  power  given 
:  to  him  by  the  wari'ant,  that  it  is  hardly  necessary  to  refer  to  that  instrument  in 
'  the  further  examination  of  the  cause.  Russell  was  acknowledgedly  not  only  the 
agent  of  the  respondents,  to  make  surveys,  but  to  agree  to  malie  insurances,  to 
charge  such  premiums  as  he  should  think  proper,  to  receive  the  premiums,  and 
to  remit  them  to  the  respondents  at  New  York.     That  he  was  the  agent  of  the 
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Thus,'  where  an  insurance  company  has  permitted  a  special  agent 
to  fix  the  rates  of  premium  for  risks,  and  to  bind  them  for  the  risk 


i-espondents  for  these  purposes,  appears  from  the  letter  of  the  president  of  the 
27th  April,  1819,  which  is  an  answer  to  the  one  from  Rnajell  of  the  9th  of  the 
same  month,  applying-  for  signed  blank  policies,  which  were  refused.  It  is  true 
that,  by  the  same  letter,  it  appears  that  the  company  intended  to  reserve  a  rig-ht 
to  judg-e  of  the  rate  of  premium  and  of  the  risk.  I  shall  in  the  sequel  advert  to 
this  part  of  the  letter.  I  only  refer  to  it  at  this  time,  to  show  that  the  respondents 
never  intended  to  confine  the  powers  of  Russell  to  those  of  a  surveyor,  or  supposed 
that  they  were  limited  to  those  conferred  by  the  warrant.  That  Russell  was  the 
ag-ent  of  the  respondents,  to  i-eceive  premiums  and  to  transmit  them  to  the  com- 
pany, not  only  appears  from  the  lettei-s  abeady  mentioned,  but  is  acknowledged 
in  the  answer.  The  words  of  the  answer  to  which  I  now  refer,  are  as  follows : 
'  They  permitted  him  as  in  their  said  answer  afterwards  particularly  mentioned, 
to  receive  from  such  persons  as  were  willing  to  pay  the  same  to  him,  the  sums 
which  he  might  think  fit  to  name  as  the  probable  premiums,  and  to  transmit  the 
same  to  the  respondents  in  the  city  of  New  York,  in  ordei  to  prevent  any  unne- 
cessary delay  in  eflecting  the  insurance.'  If  they  permitted  Russell  to  receive 
and  remit  premiums,  they  authorized  him  to  do  so.  This  acknowledgment  of  the 
respondents  is  not  qualified  by  any  subsequent  part  of  the  answer,  further  than  by 
a  denial  that  they  authorized,  or  intended  Russell  to  be  their  agent  to  make  insur- 
ances. But,  on  the  contrai-y,  they  aver  that  they  refused  to  give  him  such  powers 
when  he  applied  foi'  them.  This  would  be  conclusive  against  the  appellant, 
if  t-he  points  were,  what  powers  the  respondents  intended  to  give  to  Russell. 
But  that  is  not  the  ca.'se.  The  question  is,  what  powers  were  the  citizens  of  Savan- 
nah, and  the  apjiellant,  as  one  of  them,  justified  from  the  acts  of  Russell,  and  of  the 
respondents,  in  presuming  he  possessed.  It  might  have  been  very  far  from  the 
intention  of  the  lespondents  to  authorize  their  ag-ent  to  bind  them  to  an  insurance 
at  his  pleasure.  It  mig-ht  have  been  very  imprudent  in  the  company  to  have 
renounced  the  impoi-tant  right  of  deliberating-  on  the  expediency  of  a  risk.  To 
keep  these  matters  under  the  control  of  the  directors,  may  be  very  essential  to 
the  credit  and  safety  of  every  insurance  company.  In  all  this  I  entirely  agi-ee 
with  his  honor  the  late  chancellor.  But  if  the  directoi-s  have  incautiously  given 
to  their  agent,  or  suffered  him  to  exercise  too  large  a  powei-,  they  must  bear  the 
consequences  of  theii-  own  imprudence.  I  am  not  disposed  to  sacrifice  the  just 
claims  of  one  who  confided  in  the  respondents,  to  their  safety  or  to  the  support 
of  their  credit.  J  -will  presume  that  it  is  established  that  Russell  was  the  agent 
of  the  respondents  to  i-eceive  premiums,  and  to  remit  them  to  the  company  at 
New  Yoi-k.  Then  we  are  to  inquire,  whether  the  respondents  were  bound  by  the 
receipt,  as  if  the  payment  had  been  made  to  themselves.  It  will  not  be  questioned, 
that  if  the  premium  had  been  paid  at  the  office  of  the  company  in  New  York,  and 
the  president  or  secretary  had  signed  the  receipt  which  was  given  by  Russell,  the 
insurance  would  have  been  as  binding  as  if  a  policy  had  been  executed.  Receipts 
of  this  nature  are  in  common  use.  Much  of  the  insurance  made  in  this  city  is 
done,  in  the  fii-st  instance,  by  similar  receipts  signed  by  some  officer  of  the  corpo- 
ration. They  are  intended  to  give  immediate  effect  to  the  insurance,  and  supply 
the  place  of  a  foi-mal  policy,  until  one  can  be  prepared.  It  has  been  decided  that 
these  receipts  are  as  binding-  as  a  policy  could  be.  In  truth,  the  receipt  answers 
all  the  use  of  a  policy,  except  that  the  latter  authorizes  the  assured,  in  case  of 
loss,  to  sue  in  a,  court  of  law,  instead  of  being  obliged  to  resort,  as  in  this  case,  to 
a  court  of  chancery.  The  letter  from  the  president  of  the  company  to  Russell, 
which  enclosed  his  appointment  as  surveyor,  also  covered  the  printed  proposals 
of  the  company.  From  these,  RusssU,  as  he  says,  in  his  answer  to  the  second 
direct  interrogatoi-y,  framed  an  advertisement,  which  is  one  of  the  appellant's 
exhibits,  inviting  the  citizens  of  Savannah  to  make  insurance  through  him,  with 
the  respondents.  To  this  advertisement  he  put  the  names  of  the  president  and 
secretary.  ,    .  .,  • 

The  respondents  aver  in  their  answer,  and  we  must  therefore  beheve,  that  this 

'In  Perkim  v.  WasMjigton  Itis.  Co.,  4  Cow.  (N.  Y.)  645;  1  Ben.  F.  I.  C.  148, 
this  question  was  ably  discussed.     In  that  case  a  bill  in  equity  was  broug-ht  to 

42 
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pending  the  application,  it  is  liable  for  a  loss  sustained  by  a  person 
who,  relying  upon  the  agent's  authority  to  do  so,  has  applied  to  him 

advertisement  was  unauthorized  by  them,  and  that  they  never  had  knowledge 
of  it  till  after  this  controversy  arose.  But,  although  they  disclaim  the  advertise- 
ment, yet  they  admit  in  their  answer  that  they  sent  the  printed  proposals,  which 
are  an  exhibit,  to  Russell.  And  he  testifies  that  these  proposals,  together  with 
the  letter,  which  was  written  on  the  back  of  them,  he  pasted  on  a  piece  of  paste- 
board, and  hung  it  in  his  stoi'e  for  the  information  of  those  who  might  choose  to 
read  it.  These  proposals,  after  a  preface  which  gives  assurances  of  the  solidity 
of  the  company,  and  of  the  fairness,  candor  and  liberality  which  the  dii-ectors 
meant  to  practise,  proceeds  to  state  a  number  of  articles  for  the  information  and 
government  of  those  who  meant  to  do  business  with  the  company.  The  fifth  of 
these  articles  is  in  the  following  words :  '  No  insurance  is  to  be  considered  as 
made  or  binding  until  the  premium  is  paid.'  It  is  to  be  observed  that  here  is  no 
intimation  as  to  where  or  to  whom  the  premium  is  to  be  paid.  There  is  nothing 
from  which  those  who  read  the  proposals,  as  they  were  stuck  up  in  the  office  of 
Russell,  could  understand  that  the  payment  of  a  premium  to  an  agent  of  the  com- 
pany authorized  to  receive  the  same  would  not  be  as  binding  as  if  it  had  been 
paid  at  the  office  of  the  respondents  in  New  York.  I  presume  it  will  be  admitted 
that  all  persons  dealing  with  the  respondents,  and  who  had  knowledge  of  this 
article  of  the  proposals,  would  be  authorized  to  infer  from  it  a  converse  proposi- 
tion, to  wit,  that  every  insui-ance  would  be  considered  as  made  and  binding  when 
the  premium  was  paid.  How  then  does  the  case  stand  ?  The  appellant  found 
Russell,  the  agent  of  the  respondents,  to  accept  propositions  to  insure  his  propei-ty, 
and  to  receive  payment  of  the  premium.  He  also  found  a  declaration  of  the 
respondents,  which  was  in  effect  that,  when  the  premium  was  paid,  the  insurance 
was  to  be  considered  as  Innding.  I  think  the  appellant  was  authoi-ized  to  con- 
clude, when  he  had  paid  the  premium  to  the  agent  of  the  respondents  in  Savan- 
nah, that  the  respondents  were  bound  to  make  good  to  him  any  loss  he  might 
subsequently  sustain.  I  cannot  think  that  anything  was  communicated  to  him 
from  which  he  was  to  understand  that  his  property  was  to  remain  uninsured  until 
Russell  should  have  collected  so  lai'ge  an  amount  of  premiums  as  he  might  think 
worth  while  to  remit  to  his  constituents.  Russell  says  it  was  not  his  practice  to 
send  on  these  premiums  immediately  ;  that,  with  respect  to  the  premium  in  ques- 
tion, he  pursued,  his  usual  course  of  waiting  until  he  had  got  a  considerable  sura 
of  money  for  the  purpose  of  purchasing  a  bill  of  exchange  to  make  the  remittance. 
In  my  view  of  fhe  sulyejt,  it  is  entirely  iminaterial  lumfar  the  responde7its  intended 
to  limit  fhe  agency  of  Russell.  If  they  mea7it  that  those  who  dealt  with  Mm  should 
understand  that  he  had  a  limited  agency,  it  was  their  business  to  have  made  kiunm 
the  hounds  which  they  had  prescrihed  to  him.  But,  on  the  contrary,  their  autlwriiy  to 
him  to  receive  premiums,  and  their  notice  that  the  payment  of  a  premium  should  be 
binding,  1  think,  left  them  witlwut  the  power  to  disavim  Russell's  acts.  It  appeal's 
to  me,  however,  that  the  case  may  be  put  on  another  footing,  no  less  unfavorable 
to  the  defense  of  the  respondents.  I  apprehend  it  is  a  well-settled  rule  of  the 
Court  of  Chancery  that  whatever  a  party  was  under  a  legal  obligation  to  perform, 
shall,  as  to  all  persons  who  had  a  right  to  claim  the  peiformance,  be  consiiiered 
as  havmg  been  performed.  In  other  words,  no  person  shall  be  allowed  any 
advantage  from  his  own  or  his  agent's  laches.  As  the  respondents  admit  Russell 
was  authorized  to  receive  premiums,  and  to  i-emit  them,  it  was  his  duty  to  remit 
the  premium  he  received  from  the  appellant  without  delay.  If  he  had  done  so. 
the  respondents  must  have  received  it  before  they  had  news  of  the  fire,  which  did 
not  happen  till  the  11th  of  January,  Had  the  premium  been  duly  remitted,  there 
IS  no  doubt  but  that  the  policy  would  have  been  made,  because  there  is  no  inti- 
mation on  the  part  of  the  respondents  that  there  was  any  objection  to  the  risk,  or 
to  the  premium.  I  think,  thei^efore,  the  Court  of  Chancery  would  have  been  weU 
warranted  m  considering  the  case  as  if  the  premium  had  been  transmitted  to  the 
respondents  in  due  time,  and  had,  as  it  must  have  been,  i-eceived  by  them  before 
they  had  news  of  the  fire.     Suppose  an  action  had  been  brought  against  RusseU 

compel  the  defendants  to  execute  a  policy  of  insurance  to  the  plaintiff,  or  pay  a 
loss  sustained  under  it.     The  bill  alleged  that  the  plaintiffs,  on  the   5th  day  of 
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for  insurance,  even  though  in  fact  the  company,  without  the  knowledge 
of  the  assured,  reserved  the  right  to  revise  the  rate  of  premium,  and 

for  not  sending  the  premium  in  due  time,  can  there  be  a  doubt  but  that  the  appel- 
lant would  have  recovei'ed  in  a  court  of  law,  and  that  the  measure  of  damages 
would  have  been  the  amount  which  was  to  have  been  insured,  and  for  which  the 
premium  was  paid?  The  plaintiff,  in  such  an  action,  would  only  have  had  to  have 
shown  that,  if  the  premium  had  been  duly  forwarded,  the  risk  would  have  been 
taken,  and  he  would  have  had  the  benefit  of  an  insurance.  And  so  in  this  case, 
when  Russell,  who  was  the  ag-ent  of  the  i-espondents  to  receive  and  remit  the  pre- 
mium, has  withheld  it,  I  think  the  respondents  are  to  be  held  responsible,  as  they 
would  have  been  if  he  had  performed  his  duty.  It  will  be  seen  that  I  take  but 
little  notice  of  the  correspondence  between  Russell  and  the  respondents,  by  which 
it  may  appear  that  they  intended  to  limit  his  agency.  I  disregard  it,  because  it 
does  not  appear  that  the  appellant  ever  had  any  knowledge  of  this  correspond- 
ence. But,  if  we  regai-d  this  correspondence,  I  confess  I  find  myself  entirely  at  a 
loss  to  i-econcile  the  defense  which  the  respondents  have  made  in  the  court  below 
with  principles  of  justice  and  equity.  In  Russell's  letter  of  the  9th  April,  1819, 
he  applies  for  ready  signed  blank  policies,  or  to  have  his  receipt  for  premiums 
made  binding  on  the  company  until  policies  could  he  obtained  from  the  office. 
The  answer  to  this  letter  is  fi'om  the  president  of  the  company,  and  is  dated  the 
28th  of  the  same  month.  In  this  answer  the  president,  after  objecting  to  furnish- 
ing blank  policies,  says :  '  The  most  and  best  that  can  be  done,  1  think,  is  this, 
that  all  insurances  that  you  may  agree  to  make,  and  for  which  such  premiums  as 
you  may  think  proper  to  charge,  shall  be  actually  paid  and  received  here,  the 
office  will  consider  as  enuring  at  the  time  of  the  payment  to  you,  so  that,  in  case 
of  accident  between  such  time  of  payment  and  the  receipt  of  the  money  here,  the 
company  will  iniiemnify  such  loss  ;  provided,  however,  the  office  shall  recognize 
the  rate  of  premium  which  you- shall  charge,  and  shall  be  otherwise  satisfied  with 
the  risk.'  Now  what  is  the  actual  state  of  things  ?  Russell  has  agreed  to  make 
an  insurance  for  the  appellant,  for  which  he  has  thought  proper  to  charge  a  cer- 
tain premium,  which  has  been  actually  paid,  and  which  has  been  received  at  the 
office  of  the  respondents.  I  say  received  there,  because  it  has  been  tendered  to 
them.  Bat  an  accident  between  the  date  of  the  receipt  and  the  tender  of  the 
money  here  has  happened.  What,  then,  can  the  defendants  say,  consistently  with 
the  president's  letter,  why  they  should  not  make  a  policy  which  shall  enure  at 
the  time  of  the  payment  to  Russell  ?  All  that  this  letter  of  the  president  will  per- 
mit them  to  say  is,  that  the  office  did  not  recognize  the  rate  of  premium,  and 
were  not  otherwise  satisfied  with  the  risk.  But  can  they  honestly  and  conscien- 
tiously say  this  %  Was  this  the  truth  1  Was  it  not  the  truth  that  the  loss  had 
intei-vened,  and  therefore  they  would  not  make  the  policy?  If  they  rtiay  make 
the  excuse  they  offer  in  this  case,  then  they  might  have  made  it  m  every  case 
where  a  loss  happened  between  the  payment  of  the  premium  to  their  agent  and 
the  receipt  of  the  money  here.  In  other  words,  whenever  they  received  an 
account  of  a  loss  before  the  premium  came  into  their  hands,  however  long  their 
agent  may  have  chosen  to  retain  it,  they  would  not  make  a  pohcy  ;  and  so  it  will 
bl  seen  that  the  president's  undertaking  that  a  policy  should  enure  from  the  time 
of  the  payment  to  the  agent,  if  we  give  to  his  letter  the  consti-uction  the  respond- 
ents contend  for,  is  a  perfect  fallacy.  But  the  respondents  should,  in  my  opinion, 
be  obliqed  to  recognize  the  rate  of  premium  which  was  charged,  and  to  be  satis- 
fied with  the  risk,  unless  they  can  show  some  objections  to  the  one  or  the  other. 
This  they  do  not  pretend  to  do." 

January,  1820,  applied  to  one  Henry  P.  Russell,  of  Savannah,  Ga.,  the  agent  of 
the  A^ndantL,  to  insure  a  stock  of  d,-y  goods,  grocenes  etc.,  in  a  storehouse  m 
said  city;  that  Russell,  on  the  same  day,  agi-eed  that  the  respondents  should 
become  insurers  on  the  stock,  for  one  year  from  that  day,  for  ?5,000,  at  a  premium 
of  2Tpe'-cent.,  the  nreuium  to  be  paid  on  that  day  ;  and  that  the  company  should 
Execute  a  Dolicv  in  the  usual  foi-m  ;  that  the  premium  was  accorfingly  paid  to 
Resell  wUh^.50  for  the  expense  of  a  survey  and  policy;  that  Russell  gave  a 
reSfor  theke  sums,  declaiing  the  object,  consideration,  and  purpose  as  above 
serforth,  and  sigiied  the  receipt,  "John  P.  Russell,  agent  of  said  company;" 
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made  the  circumstance  of  their  liability  for  a  loss  occurring  pending 
the  application,  dependant  upon  their  acceptance  of  the  risk. 

that  on  the  morning-  of  the  11th  January,  an  extensive  and  destructive  fire  broke 
out  in  Savannah,  and  consumed  the  greater  portion  of  the  goods  ;  that  the  appel- 
lant gave  notice  to  Russell  of  the  loss,  offered  the  usual  preliminary  proof,  and 
demanded  a  policy  of  insurance  ;  but  Russell  stated  that  he  had  not  foi-warded 
the  premium  to  the  company,  and  had  not  received  a  policy  fi-om  them,  and  he 
intimated  that  the  company  would  not  consider  themselves  bound  by  what  had  been 
done  ;  that  proper  notice  with  the  usual  proofs,  were,  in  May,  1820,  given  to  the 
respondents  in  the  city  of  New  Yoi'k ;  but  they  had  refused  to  execute  a  policy 
or  indemnify  the  appellant  to  the  amount  lost,  although  the  appellant  had.  on  the 
28th  of  April,  1821,  tendered  to  their  president  the  amount  of  the  premium.  To 
this  the  respondents  answered,  admitting  all  the  matei-ial  facts  charged,  except 
Russell's  agency.  They  denied  that  he  was  agent,  or  had  powei-  or  authority 
to  act  for  them  otherwise  than  as  a  surveyoi-.  They  admitted  that  they  had 
appointed  him  surveyor  for  them  in  Savannah,  etc.,  of  buildings  insured,  or  in 
which  goods  offered  for  insurance  were  kept ;  and  empowereii  him  to  state  to 
applicants  of  Savannah  the  probable  I'ates,  according  to  the  nature  of  the  risk  at 
which  insurance  might  be  expected  to  be  effected  by  them ;  always,  howevei', 
reserving  to  themselves  the  power  and  control  to  abide  by,  or  to  vary  the  i-ates 
so  stated  by  him,  or  entirely  to  decline  such  insurance,  when  the  proposal  for  such 
insurance  and  his  I'eport  oi'  survey  should  be  presented  to  them  for  theii'  deliber- 
ation. That  they  permitted  him  to  receive  the  probable  premiums,  and  transmit 
them  to  the  respondents,  in  ordei-  to  prevent  unnecessary  delay  in  effecting  insur- 
ance ;  but  absolutely  denied  that  they  ever  appointed  him  their  agent  for  insuring 
or  effecting  any  insurance  against  loss  or  damage  by  tii-e.  Upon  these  facts  given 
below,  and  others  set  forth  in  the  opinion  of  Woodworth,  J.,  Kknt,  Chancellor 
dismissed  the  bill,  and  held  that  the  agent  had  no  authority  to  bind  the  company, 
but,  upon  appeal,  his  ruling  was  reversed,  and  it  was  held  that  the  company  loei'e 
bound  by  the  agent's  acts.  Woodwohth,  J.,  in  discussing  the  questions  relating 
to  the  apparent  authority  of  the  agent,  said  :  "  The  material  question  is,  whether 
Henry  P.  Russell  was  the  agent  of  the  respondents,  and  in  that  capacity  had  the 
authority  to  bind  them  to  insure  the  appellant's  goods  ?  and  a  concise  view  of 
some  of  the  leading  facts  becomes  necessary  in  order  to  ari-ive  at  a  correct  con- 
clusion. On  the  11th  of  December,  1818,  the  respondents  appointe<l  Russell  sur- 
veyor. The  power  was  limited  to  this  object  solely.  On  the  10th  of  February, 
1819,  Russell  caused  to  be  published  in  a  newspaper  printed  at  Savannah,  the 
proposals  of  the  company  ;  and  added  that  insurance  might  be  effected  by  appli- 
cation to  him ;  and  that  he  would  obtain  policies  from  the  office  with  the  least 
possible  delay.  To  this  notice  Russell  subscribed  his  name  as  agent  for  the  city 
of  Savannah.  It  appears  by  the  depositions,  that  subsequently,  and  previous  to 
the  5th  of  January,  1820,  he  agreed  to  insure  for  a  number  of  individuals,  and 
received  the  premiums,  which  were  transmitted  to  the  respondents  ;  and  that  in 
every  instance  save  one  the  company  cimfii'med  the  insu]-anee,  and  transmitted 
policies  bearing  date  at  the  time  the  receipt  was  given  to  the  applicant  for  insur- 
ance. It  also  appears  that  Russell  applied  to  the  respondents  for  an  enlai-gement 
of  his  powers  as  agent.  In  his  letter,  dated  April  9,  1819,  to  Mr.  Hawes,  the  sec- 
retary, he  observes,  '  There  is  a  difficulty,  owing  to  the  distance,  from  New  York, 
m  getting  along  with  insurances  here.  Unless  I  am  furnished  with  blank  policies 
ready  signed,  or  unless  my  receipt  for  the  premiums,  as  agent,  is  binding  upon 
the  company  until  the  policies  can  be  obtained  from  the  office,  I  suspect  but  little 
can  be  done  in  the  way  of  insuring ;  for  I  find  that  applicants  want  the  risk  to 
commence  as  soon  as  the  premium  is  paid.'  On  the  28th  of  April,  1819,  Mr. 
Hawes  wiites in  reply,  that  'the  directors  are  aware  of  the  difficulty  of  making 
insurance  a,t  a  distance,  and  will  obviate  it,  as  far  as  consistent  with  the  principle 
they  had  adopted,  which  was  no  insurance  shall  be  binding  imtil  the  premium  is 
received  at  their  office  in  New  York.'  He  assigned  as  the  reason  of  the  rule, 
that  the  company  would  not  be  responsible  '  for  the  risk  of  sending  the  premium 
either  by  land  or  watei-; '  and  that  in  all  cases  when  the  risk  is  accepted,  the 
policy  is  to  take  effect  from  the  time  when  the  pi-emium  was  received  bv  the 
ajrent.     On  the  27th  of  April.  1819,  Mr.  Swords,  president  of  the  company,  wrote 
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It  is  enough  that  the  insurer  has  held  him  out  to  the  world  as  pos- 
sessed of  the  requisite  authority.' 


to  Russell  as  follows :  •  All  insurances  that  you  may  agree  to  make,  and  for 
which  such  premiums  as  you  may  deem  proper  to  charge  shall  be  actually  paid, 
and  shall  be  received  hei'e,  the  office  will  consider  as  enuring  at  the  time  of  the 
payment  to  you  ;  so'that  in  case  of  accident  between  such  time  of  payment,  and 
the  receipt  of  the  money  here,  the  company  will  indemnify  such  loss  ;'  provided, 
however,  the  office  shall  i^ecognize  the  rate  of  premium  which  you  shall  charge, 
and  shall  be  otherwise  satisfied  with  the  risk.'  After  this  review  we  may  safely 
dismiss  the  inquiry,  what  were  the  original  powers  conferred  on  the  agent?  It 
may  be  conceded  that  they  were  no  greater  than  those  of  surveyoi-,  strictly  ;  and 
that  he  could  not,  in  that  capacity,  bind  his  principal  by  an  agi'eement  to  insure. 
The  limited  nature  of  such  an  appointment,  it  was  soon  perceived,  could  answer 
no  beneficial  purpose.  It  ia  to  be  presumed  that  very  few,  if  any,  would  be  dis- 
posed to  advance  the  premium,  and  wait  an  indefinite  period  before  the  policy 
should  attach.  Russell  communicates  the  difficulty  to  the  pj-esident,  who  is  to  be 
considered  the  organ  of  the  company  communicating  their  assent  to  the  enlarged 
powei-s  of  the  agent ;  an  particularly,  as  it  is  not  pi'etended  that  his  lettej'  to 
Russell  was  unauthorized.  Accoi-ding  to  the  instructions  thus  given  to  the  agent, 
•when  and  in  what  cases  were  his  agreements  to  insure  binding  on  the  respond- 
ents? Upon  payment  of  the  premium  to  the  agent,  the  applicant  for  insurance 
wassubject  to  the  following  contingencies  ;  first,  that  the  premium  should  be 
received  at  the  office  in  New  York  ;  secondly,  that  the  rate  of  premium  should 
be  recognized  at  the  office  ;  and  lastly,  that  the  company  should  be  otherwise  sat- 
isfied with  the  lisk. 

As  to  the  fii-st,  no  doubt  can  arise ;  for  it  depends  on  the  fact  whether  the 
money  has  been  received  or  tendered  at  the  office  in  New  York.  As  to  the 
second,  it  was  undoubtedly  intended  that  if  the  rate  of  premium  taken  by  the 
agents  conformed  to  the  i-ules  and  regulations  of  the  company,  and  was  not  less 
than  the  unifoi'ra  i-ate  before  taken  in  other  and  similai'  cases  which  had  invan- 
ably  received  the  sanction  of  the  respondents,  the  applicant  would  be  entitled  to 
a  policy  of  insui-ance,  commencing  on  the  day  the  premium  was  jiaid ;  for, 
although  it  is  provided  that  the  office  shall  recognize  the  rate  of  premium,  it 
must  be  undei'stood  as  having  I'eferred  to  the  I'ules  and  I'egulations  sanctioned 
by  the  boai-d  of  directors,  and  the  powers  vested  in  the  agent.  The  right  of  the 
company  to  exercise  their  judgment  whether  the  agreement  of  the  agent  to 
insure  cori'espond  with  the  instructions  given,  cannot  be  questioned.  But,  from 
the  nature  of  the  case,  it  seems  necessarily  confined  withit.  such  limits.  It  can- 
not be  urged  that  the  company  reserved,  or  intended  to  I'eserve,  the  right  of 
arbitrai-ily  refusing  to  subscribe  a  policy  when  every  prerequisite  which  they 
had  themselves  prescribed  had  been  fairly  and  honestly  complied  with.  It  must 
then  be  confined  within  the  bounds  I  have  already  traced ;  and  if  so,  when  the 
agent  piesents  a  case,  having  received  the  premium,  the  fair  implication  of  the 
proviso  is,  that  the  company  shall  act  upon  it ;  and  if  they  decline  to  act,  or  point 
out  any  objection,  the  presumption  is,  that  none  exists  within  the  true  intent  of 
the  proviso  inserted  in  the  instructions.  It  is  vei'y  evident  to  my  mind  that  the 
respondents  did  not  repose  themselves  on  any  objectionable  features  in  the  con- 
duct of  the  agent,  but  on  an  absolute  light  of  refusal,  which  they  conceived  was 
vested  in  them,  without  assigning  any  cause.  This  is  inferi'ible  fi-om  that  part 
of  their  answei-  wherein  they  state,  'that,  not  considering  themselves  bound  by 
any  such  alleged  agi'eement  for  insurance,  they  did  not  examine  into,  and,  there- 
fore, neither  they  nor  their  officers  or  agents  did  at  any  time  object  to  the  suffi- 
ciency of  the  proofs ;  nor  did  they,  in  any  way,  intimate  or  pretend  that  there 
had  been  any  unfairness  or  fraud  on  the  pai't  of  the  appellant  in  obtaining  the 
insurance.'     It  is  also  remarkable  that  no  suggestion  is  made,  that  the  rate  of 

^Haughtcm  v.  Emhark,  4  Camp.  88;  Neal  v.  Erving,  1  Esp.  61.  Proof  that 
the  agent  has  pei-formed  similar  acts,  is  enough  to  establish  his  authority.  Goodr- 
son  V.  Brooke,  4  Camp.  163 ;  Neuman  v.  S'pnngfield  F.  &  M.  Ins.  Co.,  17  Minn. 
123  ;  Viele  v.  Gennania  I'M.  Co.,  26  Iowa,  9 ;  Bush  v.  Westchester  F.  Ins.  Co.,  2 
T.  &.  C.  (N.  Y.)  629. 
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If  the  company  has  recognized  and  adopted  similar  acts  of  the 
agent,  it  is  estopped  from  denying  his  authority  in  that  respect'. 

Even  where  a  policy,  in  terms,  provides  that  agents  shall  not  waive 
forfeitures,  alter  or  discharge  contracts,  it  is  held  that  the  words  of 
the  policy  are  not  conclusive,  because  it  is  within  the  power  of  the 
company  to  waive  this  provision.  In  such  cases,  the  question  is  not 
what  power  the  agent  had,  bjit  what  power  did  the  company  hold  him 
out  as  possessing.'' 

insurance  was  not  conformable  to  the  general  usage  of  the  company.  Can  it  be 
doubted  that,  had  the  loss  not  have  happened  previous  to  the  time  when  the 
premium  was  oti'ered  to  be  paid  in  the  city  of  New  York,  that  this  policy  would 
have  been  signed  as  I'eadily  as  others  which  had  been  ti-ansmitted  by  the  agent? 
These  remarks  are  equally  applicable  to  the  third  and  last  proviso,  '  that  the 
company  shall  be  otherwise  satiiied  with  the  lisk.'  The  question  upon  this  should 
be  considered  in  the  same  manner  as  if  application  had  been  made  for  the  policy 
before  any  loss  sustained.  What  reasons  could  have  been  assigned  for  dissatis- 
faction with  the  risk  ?  If  any  existed,  it  was  the  duty  of  the  respondents  to  point 
them  out.  Not  having  done  so,  it  is  not  uncharitable  to  suppose  that  they 
declined  acting  as  in  ordinary  cases,  in  consequence  of  the  loss,  erroneously  sup- 
posing that  a  literal  adherence  to  the  words  of  the  instructions  would  shield  them 
against  the  appellant's  claim  to  compensation.  It  is  not  unnatural,  in  controver- 
sies between  individuals,  for  them,  however  upright,  to  seize  upon  every  plank 
that  may  possibly  lead  to  safety.  Hence  it  comes  that  n,o  man  is  a  pi-oper  judge  in 
his  own  cause ;  and  that  courts  are  established  to  measure  out  equal  and  exact 
justice  to  contending  parties.  The  only  remaining  inquiry  is,  whether  the  agi-ee- 
ment  to  insure,  between  the  appellant  and  Russell,  the  agent,  was  within  the 
instructions  given  by  the  respondents,  and  agreeable  to  their  rules  and  regula- 
tions. The  insurance  was  at  2|  per  cent  premium  on  dry  goods  and  groceries. 
It  does  not  appear  whether  the  storehouse  which  contained  the  goods  was 
included  in  the  iirst,  second  or  third  class  of  hazards.  Supposing  it  to  have  been 
the  last,  the  rate  of  insurance  on  such  buildings,  not  having  goods  hazardous 
therein,  is  stated  at  from  175  to  200  cents  on  the  HOO.  Goods  hazardous,  which 
includes  groceries,  are  charged  with  124  cents  in  addition  to  this  premium.  The 
rate,  then,  paid  by  the  appellant  was  equal  to  the  highest  sum  claimed  by  the 
respondents  in  their  proposals  for  insurance.  I  apprehend,  therefoi-e,  that  there 
is  no  well  founded  objection  to  the  rate  of  insurance  This  Is  evident  from  the 
acts  of  the  respondents  in  uniformly  accepting  former  risks,  upon  contracts  of 
in.surance  made  on  the  same,  or  not  more  favorable  terms.  The  only  risk  rejected 
was  not  on  the  ground  that  the  premium  was  too  small,  but  that  the  application 
was  for  six  months'  insurance  and  the  premium  paid  for  that  time  only  ;  whereas 
an  insurance  for  six  months  is  always  chargeable  with  three-quarters  of  a  year. 
If,  then,  we  look  at  the  instructions  given,  the  pi-oposals  issued  containing  the 
rates  of  insurance,  and  the  acts  of  the  respondents  in  reference  to  similar  cases, 
the  conclusion  seems  to  be  irresistible,  that  the  risk  and  rate  of  premium  were 
entirely  satisfactory.  The  premium  was  also  tendered  in  New  York  and  refused, 
which  IS  a  compliance  with  the  first  part  of  the  proviso.  This,  in  my  view, 
removes  every  obstacle  in  the  appellant's  way.  I  am  of  opinion  that  the  decree 
ot  his  honor,  the  chancellor,  be  reversed,  and  that  the  respondents  be  decreed  to 
pay  to  the  appellant  the  amount  agreed  to  be  insured."  See  also,  sustaining  the 
doctrine  of  this  case,  Leeds  v.  Mechanics'  Im.  Co.,  8  N.  Y.  351 ;  WoocOiury 
Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  518 ;  Hallock  v.  Com.  Ins.  Co., 
Jb  JN.  J.  268 ;  Lightbody  v.  N.  American  Ins.  Co.,  23  "Wend.  (N.  Y.)  18. 
n'^A^Z'  "^^ London,  etc.,  Ins.  Co.,  22  Conn.  584.  In  Miyles  v.  National  Ins. 
Co.,  4M  Mo.  380,  the  plaintiff  brought  an  action  upon  a  bill  of  exchange,  given 
him  by  defendants'  agent  in  settlement  of  a  loss.  The  defense  was  want  of 
authority.  It  was  shown  that  he  had  done  the  same  thing  before,  and  the  court 
held  that  this  was  a  recognition  of  authority  in  this  respect  binding  upon  them. 
'  Edeciic  Life  Ins.  Co.  v.  FaArenkrug,  68  111.  463. 
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Wo  presumption  as  to  powers  of  an  agent — Must  be  shown. 

Sec.  399.  The  law  makes  no  presumptions  as  to  the  powers  of  an  agent. 
His  authority  must  be  shown ;  and  what  the  agent  has  done  for  the  prin- 
cipal, which  has  been  ratified  by  him,  is  competent  proof,  in  the  absence 
of  other,  as  to  the  powers  of  the  agent.'  And  the  fact  that  a  person 
acts  as  a  special  agent,  will  not  necessarily  warrant  the  inference  that 
he  is  a  general  agent,  and  whether  he  be  so  or  not,  is  a  question  of 
fact  to  be  founfl  by  the  jury  from  the  evidence.'' 

When  knowledge  of  the  agent  excuses — Estoppel. 

Sec.  400.  Where  the  agent  of  the  insurer  knows  the  situation  and 
condition  of  the  risk,  at  the  time  when  the  contract  is  entered  into, 
and  the  application  is  made,  an  unintentional  misstatement  or  con- 
cealment of  facts  known  to  the  agent,  will  not  avoid  the  policy,  even 
though  the  application  is  made  a  part  thereof.  The  Supreme  Court 
of  the  United  States  in  a  case  *  decided  May  5th,  1877,  and  not  yet 
reported,  held  in  a  case  where  the  policy  prohibited  the  keeping  of 
gunpowder  and  petroleum,  but  the  agent  who  issued  the  policy  knew 
that  the  assured  kept  and  intended  to  keep  it  as  a  part  of  his  stock, 
that  evidence  of  the  agent's  knowledge  thereof  was  admissible,  and 
that  if  the  omission  to  insert  permission  therein  to  keep  such  articles 
was  the  fault  of  the  agent,  the  policy  was  not  avoided  by  reason  of  their 
being  kept  in  the  usual  way,*  but  in  the  absence  of  such  knowledge 

' DickiTison  County  v.  Miss.  Valley  Ins.  Co.,  41  Iowa,  286  ;  Swan  v.  Liv.,  Lo%.  & 
Globe  his.  Co.,  52  Miss.  704  ;  Fayles  v.  National  Ins.  Co.,  49  Mo.  380  ;  Imperial 
Ins.  Co.  V.  Murray,  73  Penn.  St.  13 ;  Lungstrap  v.  Grertnan  Ins.  Co.,  57  Mo.  107 ; 
Eclectic,  etc.,  Ins.  Co.  v.  Fahrenltrug,  68  111.  463 ;  Miller  v.  Phomix  Ins.  Co.,  27 
Iowa,  203. 

^Dickinson  County  v.  Miss.  Valley  Ins.  Co.,  ante. 

'  Mobile  P.  Department  Ins.  Co.  v.  Miller,  partially  reported  in  Albany  Law 
Jour.,  vol.  15,  p.  447. 

*\n  Campbell  v.  Merchants',  etc.,  Ins.  Co.,  37  N.  H.  41 ;  4  Bennett's  P.  I.  C.  288, 
the  applicant  omitted  to  state  the  existence  of  a  small  steam-engine  in  the  build- 
ing, and  by  the  by-laws  and  regulations  of  the  company  this  avoided  the  policy. 
But  it  appeared  that  the  agent  of  the  insurer,  who  took  the  application,  knew  of 
the  existence  of  the  enaine,  and  the  court  held  that  this  estopped  the  company 
from  setting  up  such  omission  to  defeat  the  policy.  Eastman,  J.,  in  a  very  able 
and  carefully  considered  opinion  reviewed  the  cases,  and  the  principles  applicable 
in  such  cases,  and  said,  "  In  Marshall  v.  The  CohmI4an  Mut.  F.  Ins.  Co.,  27  N. 
H.  (7  Foster)  157,  it  was  held  that  where  the  application  is  taken  by  an  agent  of 
the  company,  and  he  is  aware  of  facts  material  to  the  risk,  but  which  are  not  set 
forth  in  the  application,  the  company  will  be  charged  with  knowledge  ;  and  that, 
under  such  circumstances,  an  unintentional  concealment  or  misrepresentation  will 
not  make  void  the  policy.  The  same  principle  was  alluded  to  in  Leathers  v.  Far- 
mers' Milt.  F.  Ins.  Co.,  24  N.  H.  (4  Foster)  262.  As,  howevef,  the  point  has  not 
been  veiy  fully  considered  by  the  courts  of  this  state,  and  the  counsel  for  the 
defendants  have  cited  several  cases  of  high  authority  sustaining  a  different  doc- 
trine, we  have  thought  it  proper  to  examine  the  question  at  some  length,  with  a 
view  to  test  the  accuracy  of  the  position.     So  far  as  the  insurance  companies  in 
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on  the  part  of  the  agent  or  the  insurer,  a  stipulation  in  the  policy  that 
the  keeping  of  such   articles  shall  render  the  policy  void,  it  will  be 

this  state  are  to  be  considered,  the  leg-islature  have  settled  the  principle  by  enact- 
ing: that  applications  taken  by  the  agents  of  the  companies  shall  not  be  void  by 
reason  of  any  error,  mistake,  or  misrepresentation,  unless  it  shall  appear  to  have 
been  intentionally  and  fraudulently  made.  But  that  act  does  not  apply  to  coi-po- 
rations  established  by  the  laws  of  other  states,  and  consequently  not  to  this  case. 
Great  strictness  has  always  been  held  in  contracts  of  marine  insurance.  A  mis- 
representation or  concealment  of  any  fact  material  to  the  risft,  even  though  it 
happen  through  mistake  oi'  accident,  and  though  the  loss  ai-ises  from  a  cause 
unconnected  with  such  misrepresentation,  will  make  void  the  policy.  Park  on 
Insurance,  249,  6th  ed. ;  3  Burr.  1905  ;  Pltzherbert  v.  Mather,  1  T.  R.  12  ;  McDowell 
V.  Frazer,  Doug.  260 ;  Bridges  v.  Hunter,  1  Maule  &  Selw.  15.  A  breach  of  a 
waiTanty  avoids  a  contract  ab  initio;  and  it  makes  no  difference  whether  the 
thing  warranted  be  material  or  not,  or  whether  the  loss  happened  by  reason  of  a 
breach  of  the  warranty  or  not.  A  warranty  differs  from  a  representation  in  this 
respect,  that  it  is  in  the  nature  of  a  condition  precedent,  and  requii-es  a  strict  and 
literal  perfoi'raance  ;  but  all  express  warranties  must  appear  upon  the  face  of  the 
policy.  3  Kent's  Com.  288.  There  may  also  be  implied  warranties,  such  as  neces- 
sarily result  from  the  nature  of  the  contract ;  and  in  evei-y  policy  it  is  implied 
that  the  ship  is  searworthy  when  the  policy  attaches.  Law  v.  Hollingworth,  7  T. 
R.  160 ;  iSilva  v.  Low,  1  Johns.  Cases,  184.  I  apprehend  that  from  this  strictness 
existing  in  the  law  of  marine  insurance  have  been  di'awn  the  rigid  rules  laid 
down  by  many  tribunals  upon  fire  insurance  policies,  and  that  the  authorities  in 
cases  of  marine  insurance  have  been  followed  in  actions  upon  policies  against  fire, 
without  perhaps  sufficently  adverting  to  the  difference  that  exists  in  the  know- 
ledge of  facts  upon  which  the  respective  contracts  are  founded.  Kent  says  that 
the  strictness  and  nicety  required  in  the  contract  of  marine  insurance  do  not  so 
strongly  apply  to  insurance  against  fire,  for  the  risk  is  generally  assumed  upon 
actual  examination  of  the  subject  by  skilful  agents  on  the  part  of  the  insurance 
offices.  3  Kent's  Com.  373.  The  severity  of  these  rules  has  caused  courts  in 
many  instances  to  endeavor  to  avoid  their  effect.  Thus  Lord  Mansfield,  in  ^awson 
V.  Watson,  Cowper  785,  says  that  it  is  the  opinion  of  the  court  that  to  make 
written  instructions  valid  and  binding,  they  must  be  inserted  (not  referred  to)  in 
the  policy.  And  Sutherland,  J.,  in  Jefferson  Ins.  Co.  v.  Cotheal,  7  Wendell,  80, 
also  says,  that  the  doctrine  of  warranty  in  the  law  of  insurance  is  one  of  gi-eat 
rigor,  and  frequently  operates  very  harshly  upon  the  assured.  And  again,  after 
discussing  an  application. not  embraced  in  the  policy,  and  holding  that  it  shall 
not  be  considered  a  warranty,  he  says:  'I  am  not  disposed  to  lead  the  way  in 
the  extension  of  this  harsh  and  rigorous  doctrine.'  And  there  are  authorities 
which  hold  tha,t  where  inquiries  are  not  put  by  the  company  or  its  agents,  as  to 
the  title  and  situation  of  the  property,  and  no  fraud  appears,  a  suppression  of 
facts  will  not  make  void  the  policy.  Strong  v.  Manufacturer's'  Ins.  Co.,  10  Pick. 
40  ;  Fletcher  v.  Com.  Ins.  Co.,  18  Pick.  419  ;  Nihlo  v.  Ncyrth  American  Fire  Ins. 
Co.,  1  Sand.  551.  The  books  abound  in  cases  as  to  what  are  and  what  are  not 
necessary  disclosures,  and  as  to  what  shall  be  held  representations  and  what 
warranties ;  and  the  authorities  not  unfrequently  seem  confused  and  contradictory, 
arising  from  the  different  construction  which  is  put  upcm  the  applications  for 
insurance  and  the  effect  that  is  given  to  them.  And  there  appears  to  be  a  manifest 
disposition  in  some  tribunals,  which  hold  the  rules  with  strictness,  to  biing  as  few 
cases  as  possible  within  their  range.  The  business  of  insurance  against  fire  has 
greatly  increased  by  the  incorporation  and  establishment  of  mutual  companies, 
and  the  mode  of  transacting  the  business,  as  well  as  the  property  insured,  diffei-s 
very  essentially  from  that  of  marine  insurance.  The  method  of  doing  the  busi- 
ness in  these  companies  also  varies  matei-ially,  in  some  respects,  from  that  which 
prevails  in  stock  companies,  as  they  are  usually  termed.  And  were  the  courts 
now,  for  the  first  time,  to  lay  down,  without  regard  to  authority,  the  rules  of  law 
that  should  govei-n  contracts  made  between  mutual  companies  and  theii-  members, 
I  apprehend  that  in  many  jurisdictions  they  would  differ  essentially  from  the 
rules  which  at  present  prevail.  As  a  general  practice,  these  companies  require 
all  applications  for  insurance  to  be  in  writing,  ajid  they  make  the  application  a 
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avoided  thereby,  and  evidence  of  a  custom  to  keep  such  articles  in 
such  stores,  is  not  admissible  to  save  the  policy.     It  is  only  when  the 


part  of  the  policy.  As  a  gfenei-al  practice,  also,  they  send  out  ag-ents  appointed 
by  themselves,  who  are  oftentimes  dii'ectora  of  the  companies,  who  examine  the 
buildings  and  make  the  surveys,  and  make  out  the  applications  foi"  the  insured  to 
sign.  Now,  aside  from  authoiity,  upon  what  pi-inciple  of  light  can  it  be  said 
that  in  regard  to  facts  which  are  obvious  and  known  to  the  agent  and  company, 
but  which  are  unintentially  not  communicated,  a  different  rule  of  law  shouiil 
prevail  from  that  which  exists  in  the  sales  of  property  1  Why  should  it  be  held 
that  the  unintentional  neglect  to  state  facts  in  an  application  for  insurance,  which 
are  perfectly  obvious  and  well  known  to  the  officers  of  the  company,  shall  defeat 
the  contract  and  make  void  the  policy,  while  the  sale  of  property  made  upon  a 
warranty  is  not  to  be  affected  by  any  defects  which  are  obvious  to  the  senses  ? 
I  entirely  agree  with  the  court  in  Jennings  v.  The  Chenango  County  Mutual  Inn. 
Co.,  2  Denio,  79,  when  they  say  that  it  would  be  difiicult  to  assign  a  satifactory 
reason  for  a  distinction  in  this  respect.  Why  should  not  an  insui'ance  company 
be  estopped  from  setting  up  defects  in  an  application,  which  are  known  to  them, 
as  well  as  the  owner  of  pi'operty  who  knowingly  stands  by  and  sees  the  property 
sold  by  a  third  pei'son.  without  disclosing  his.  title,  be  afterwards  estopped  from 
setting  up  that  title  !  It  appeal's  to  me  that  the  fraud  in  the  former  case  is  quite 
equal  to  that  in  the  latter. 

I  am  .aware  that  there  are  many  cases,  and  of  high  authority,  which  lay  down  the 
rule  the  other  way,  and  hold  that,  when  the  apphcation  is  made  a  part  of  the 
policy,  statements  contained  in  it  are  warranties,  and  if  untrue,  the  policy  is  void, 
even  though  the  variance  be  not  material  to  the  risk.  The  same  authoi'ities  also 
hold  that  the  rule  which  prevails  upon  sales  of  property,  that  the  warranty  does 
not  extend  to  defects  which  are  known  to  the  purchasers  does  not  apply  to  war- 
ranties contained  in  contracts  of  insurance.  And  such  is  the  doctrine  of  Jennings 
V.  The  Chenango  Cmmty  Mut.  Ins.  Co.,  2  Denio,  75,  already  cited,  and  which  is 
an  authoi-ity  in  point  for  the  defendants.  The  authorities  are  examined  at  length 
in  that  case,  and  the  conclusion  arrived  at  that  they  show  the  policy  to  be  void. 
In  closing  the  opinion,  however,  the  court  say  :  '  At  the  same  time,  it  cannot  be 
denied  that  the  application  of  these  principles  to  the  case  under  considei'ation 
operates  with  great  severity  upon  the  plaintiff,  and  is  well  calculated  to  lead  to 
serious  doubt  whether  the  intention  of  the  parties  and  the  interests  of  justice 
were  duly  regarded  in  the  establishment  of  the  rule.'  And  they  then  add: 
•  Here  the  mistake  was  proved  to  have  been  the  consequence,  either  of  the  igno- 
rance, carelessness  or  bad  faith  of  the  agent  of  the  defendants.  He  filled  up  a 
printed  blank  application,  furnished  by  the  defendants,  to  be  subscribed  by  the 
plaintiff,  who  probably  neither  had  nor  pretended  to  have  any  information  or 
knowledge  of  what  such  a  paper  ought  to  contain  in  order  to  render  the  policy 
available,  but  relied  in  that  respect  implicitly  upon  the  agent  sent  out  by  the 
defendants.'  The  defects  in  that  application  were,  that  the  building  was  occu- 
pied by  a  further  purpose  than  that  stated  in  the  apphcation,  and  also  that  the 
suiTOunding  buildings  were  not  correctly  given.  These  facts  were  known  to  the 
agent,  who  said  that  the  risk  was  not  increased,  and  that  it  was  of  no  use  to  put 
them  into  the  application.  Still  the  court  felt  themselves  bound  by  the  authori- 
ties, aud  held  that  the  application,  taken  in  connection  with  the  conditions  of  the 
policy,  was  a  warranty,  and  that  the  policy  was  void. 

The  evident  harshness  and  severity  of  this  doctnne,  so  well  shown  by  the  court 
in  the  last  case  cited,  has  since  led  to  a  different  result  in  some  cases  in  the  same 

^  In  Masters  v.  The  Madison  County  Mut.  Ins.  Co.,  11  Barb.  Sup.  Ct.  624,  the 
agent  of  the  company,  on  being  applied  to  for  an  insurance  upon  the  plauitiff's 
mill  went  to  see  the  property,  and  made  a  survey  of  the  same,  the  plaintiff  not 
accompanying  him,  but  leaving  him  to  transact  the  business,  and  do  whatever 
was  necessary  The  agent  then  made  out  the  application  for  the  plamtift  to  sign, 
using  the  printed  blank  furaished  to  agents  for  that  puipose.  He  was  informed 
at  the  time  by  the  plaintiff's  son  that  there  was  a  mortgage  on  the  pi'emises, 
which  was  a  lien  thereon  ;  but  the  application  made  no  mention  of  any  incum- 
brance     It  was  held  that  the  notice  given  to  the  agent  of  the  incumbrance  was  a 
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written  description  is  such  as  amounts  to  a  license  to  keep  certain  pro- 
hibited goods,  that  the  effect  of  a  printed  prohibition  is  overcome. 
The  words  used  in  describing  the  stock  m-  business  must  of  themsel-oes  import 

the  fact.' 

The  effect  of  the  agent's  knowledge  of  material  facts  upon  the 


sufRcient  notice  to  the  company,  and  that  the  omission  to  set  forth  the  mortgage 
in  the  application  was  not  a  breach  of  warranty,  or  a  concealment  of  important 
matters  affecting  the  risk,  notwithstanding  the  application,  by  a  memorandum  in 
the  margin,  required  the  applicant  to  state  whether  the  property  was  incumbei'ed, 
by  what,  and  to  what  amount,  and  if  not,  to  state  it ;  and  although  the  by-laws  of 
the  company  made  the  person  taking  the  application  the  agent  of  the  applicant ; 
and  further,  that  notwithstanding  such  by-law,  he  was  still  the  agent  of  the  com- 
pany, and  that  they  were  bound  by  his  acts.  See  also,  New  York  Central  Im. 
Co.  V.  National  Ins.  Co.,  20  Barb.  468. 

Kent  says  that  the  decisions  contain  strict  doctrines  on  the  subject  of  conceal- 
ment ;  but  he  adds  that  the  insured  is  not  bound  to  communicate  any  facts  which 
the  underwriter  may  be  presumed  to  know  equally  with  himself.  3  Kent's  Com. 
285.  .      . 

We  would  not  relax  any  of  the  sound  and  wholesome  rules  which  require  integ- 
rity and  good  faith  on  the  part  of  the  insured,  and  would  hold  them  to  as  strict  a 
compliance  with  their  contracts  as  we  would  the  companies  ;  but  upon  a  reexamin- 
ation of  the  question,  we  think  that  the  rule  laid  down  in  Marshall  v.  The  Colum- 
bian Mut.  F.  Ins.  Co.,  contains  the  just  and  true  doctrine. 

The  applicant,  unused  to  the  business  of  making  applications,  and  ignorant  of 
what  is  necessary  to  be  done,  trusts  to  the  skill,  knowledge,  and  judgment  of  the 
agent  to  till  up  the  application,  which  is  usually  a  blank,  by  giving  all  the  informa- 
tion that  is  required  by  the  company.  He  puts  full  fontidence  in  the  agent,  a,nd 
relies  upon  him  to  see  that  the  business  is  done  correctly,  and  the  application 
made  out  according  to  the  requirements  of  the  company  ;  and  if  he  acts  honestly 
and  in  good  faith,  the  company  ought  to  be  charged  with  a  knowledge  of  all  the 
facts  that  are  known  to  the  agent.  It  would  be  unjust  to  the  insured,  after  he  has 
made  such  an  application,  paid  the  premium  demanded,  the  expenses  of  the 
policy,  and  the  assessments  as  they  are  made,  to  permit  the  company,  upon  the 
destruction  of  the  property,  to  say  that  they  will  not  make  good  the  loss,  because 
their  agent,  whom  they  have  authorized  to  act  for  them  and  make  their  applica- 
tion, has  failed  to  make  it  sufficiently  full. 

There  are  many  facts  which  the  agent  may  know  quite  as  well  as  the  applicant. 
Upon  an  application  and  survey  of  a  building,  if  personally  made  by  himself,  he 
will  ordinarily  become  possessed  of  all  the  '  material  facts  in  this  respect.  The 
title  to  the  property  he  does  not  investigate,  and  of  course  i-elies  upon  the  state- 
ments of  the  applicants.  He  knows  the  requirements  of  the  company,  and  the 
details  that  should  be  set  forth  in  the  application,  while  the  insured  is  in  most 
cases  entirely  ignorant  of  these  matters  ;  and  if  the  application  is  unintentionally 
defective,  upon  a  point  well  known  to  the  agent,  the  company  and  not  the  insured 
should  be  the  sufferers.  The  agents  are,  to  this  extent,  and  for  the  pui-pose  of 
taking  the  applications,  the  officers  of  the  company. 

The  facts  in  the  present  case  appear  to  come  distinctly  withim  the  rule  which 
we  have  endeavored  to  explain,  and  which,  we  think,  should  prevail ;  and  we  are 
therefore  of  opinion  that,  according  to  the  agreement  of  the  parties,  there  should 
be."  Malleable  Iron  Works  v.  Phcenix  Ins.  Co.,  25  Conn.  465;  4  Ben.  F.  I.  C. 
161  ;  Benedict  v.  Oeean  Ins.  Co.,  1  Daly  (N.  Y.  C.  P.)  8  ;  4  Ben.  F.  I.  C.  462. 

'  In  the  case  of  Birmingham  F.  Ins.  Co.  v.  Kroeger,  not  long  since  decided  by 
the  Supreme  Court  of  Pennsylvania  (see  vol.  15,  p.  447,  Albany  Law  Journal),  a 
policy  of  insurance  on  stock,  etc.,  in  a  store,  provided  "  that  if  the  assured  shall 
keep  or  have  in  any  place  on  premises  where  this  policy  may  apply,  petroleum 
*  *  *  without  written  permission  in  this  policy,  then,  and  in  every  such  case, 
this  policy  shall  be  void."  The  court  held  that  if  petroleum  was  kept  on  the 
premises  it  avoided  the  policy,  and  evidence  of  a  custom  to  keep  petroleum  in 
such  stores  would  not  affect  this  question. 
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rights  of  the  assured,  when  he  has  been  guilty  of  no  fraudulent 
suppression  or  misrepresentation  of  a  fact  material  to  the  risk,  was 
illustrated  in  a  case  just  decided  by  the  Court  of  Appeals  of  Virginia," 
in  which  the  policy  contained  a  provision  as  follows:  "If  the  inter- 
est of  the  assured  ift  the  property  be  other  than  the  entire,  un- 
conditional and  sole  ownership  of  the  property,  for  the  use  and 
benefit  of  the  assured,  or  if  the  building  insured  stands  on  leased 
ground,  it  must  be  so  represented  to  the  company,  and  so  expressed 
in  the  written  part  of  this  policy,  otherwise  the  policy  shall  be  void." 
There  was  an  incumbrance  by  deed  of  trust  on  the  property  at  the 
time  of  the  insurance,  which  was  not  stated,  and  about  which  no 
inquiries  were  made.  And  the  house  stood  on  leased  ground.  Which 
latter  fact  was  known  by  the  agent  of  the  company  at  the  time  the 
policy  was  taken  out,  but  not  so  represented  in  the  written  part  of  the 
policy.  The  court  said  that  unless  there  be  a  warranty,  or  a  repre- 
sentation that  amounts  to  a  warranty  that  there  are  no  incumbrances, 
or  unless  the  applicant  makes  a  false  or  fraudulent  representation  in 
answer  to  interrogations  about  the  same,  the  policy  will  not  be  avoided 
for  them.  This  condition  does  not  refer  to  the  legal  title  but  to  the 
interest  of  the  assured  in  the  policy.  And  held  that  the  knowledge 
of  the  agent  that  the  house  was  built  on  leased  ground  must  be  im- 
puted to  the  Ibmpany.  The  court  said  that  regarding  the  clause  of 
the  policy  above  quoted  as  a  warranty,  then  there  was  a  breach  of  it 
eo  instanti  that  the  contract  was  made,  which  the  company  knew  of; 
it  was  taking  the  premiums  without  incurring  any  risk,  which  they 
are  estopped  from  doing.  And  the  policy  is  not  void  for  the  failure  to 
state  facts  known  to  the  agent  in  the  written  part  of  the  policy." 
And  this  doctrine  is  now  generally  held.'     Thus,  it  has  been  held 


'  Manhattan  F.  Ins.  Co.  v.  Ullinan,  vol.  15  Alb.  Law  Jour.  p.  447. 

'Masters  v.  Madison  Co.  Ins.  Co.,  11  Barb.  (N.  Y.)  624;  3  Bennett's  F.  I.  C. 
398  ;  HaHfcn-d  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452 ;  3  Bennett's  F.  I.  C.  643  ;  Lee 
V.  Howard  F.  Ins.  Co.,  3  Gray  (Mass.)  583 ;  3  Bennett's  F.  I.  C.  783  ;  Marshall  v. 
Colwmbia  Ins.  Co.,  28  N.  H.'  157 ;  3  Bennett's  P.  I.  C.  634.  But  it  has  been  held 
in  New  Jersey.  Dewees  v.  Manhattan  Ins.  Co.,  35  N.  J.  366,  that  knowledge  on 
the  part  of  the  agent  who  pi-ocures  the  policy  does  not  defeat  a  forfeiture  if  the 
insured  makes  out  his  own  application  and  does  not  provide  for  the  prohibited 
use,  and  such  is  the  doctrine  of  Both  v.  City  F.  Ins  Co.,  6  McLean  (U.S.)  324. 
In  Rohrhach  v.  The  MtTva  Ins  Co.,  62  N.  Y.  613,  the  insurance  was  upon  certain 
buildings,  and  the  question  was  as  to  the  insurable  interest  of  plaintiff.  No  writ- 
ten application  appeared,  and  it  did  not  appear  that  he  made  any  representation 
save  to  show  the  agent  the  instrument  executed  by  his  wife  under  which  he 
claimed  an  interest.  The  question  as  to  breach  of  warranty,  therefore,  did  not 
aiise.  Defendant  claimed  a  breach  of  a  condition  subsequent.  The  policy  pro- 
vided that  all  persons  having  a  claim  thereunder  should  give  immediate  notice 
and  render  a  particular  account  stating  the  ownership  of  the  property  insured  i 
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that,  where  the  agent  of  the  insurer  knew  of  the  situation  and  charac- 
ter of  the  property,  and  made  the  survey,  a  misstatement  therein 
ktiown  by  the  agent  to  be  incorrect,  would  not  invalidate  the  policy.' 
As  where  the  policy  required  all  incumbrances  to  be  stated,  but  the 
assured  omitted  to  state  them  all,  but  the  agent  knew  of  the  incum- 
brances, and  particularly  of  the  existence  of  the  one  not  stated,  it  was 
held  that  such  knowledge  was  the  knowledge  of  the  company,  and,  as 
tliey  had  not  been  misled  by  a  failure  on  the  part  of  the  assured  to 
state  it,  they  could  not  complain.^ 


also  that  any  fraud,  or  attempt  at  fi-aud,  would  foi-feit  all  claira  under  the  policy. 
In  the  account  rendered  plaintiff  stated  the  property  belonged  to  him  as  "  the 
legal  heir  of  his  wife  "  and  "  by  purchase  at  auction."  Held,  that  there  was  no 
breach  of  the  condition  ;  that  there  was  no  designed  deception,  as  defendant's 
agent  was  fully  advised  as  to  the  facts ;  that  the  statement  that  he  was  a  legal 
heir  of  his  wife,  although  incorrect,  was  not  of  a  fact  so  much  as  of  a  legal  con- 
clusion which  did  not,  and  could  not,  mislead,  and  that  therefore  plaintiff  was 
entitled  to  recover. 

'  Roth  V.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  324  ;  Imdwig  v.  Insurance  Co.,  48 
N.  Y.  379 ;  Hadley  v.  N.  H.  F.  Ins.  Co.,  55  N.  H.  110 ;  Uwens  v.  Holland  Pur- 
chase Ins.  Co.,  56  N.  Y.  565;  Mechler  v.  Phcenix  Ins.  Co.,  38  Wis.  665;  Ayresv. 
Home  Ins.  Co.,  21  Iowa,  185;  Peoi-ia  F.  &  M.  Ins.  Co.  v.  Hall,  12  Mich.  202;  In 
re  the  Vnwer.ial,  etc.,  Ins.  Co.  v.  Forbes,  L.  R.  19,  Eq.  Cas.  485;  Longhurstv. 
Star  Ins.  Co.,  19  Iowa,  364 ;  Viele  v.  Gennania  Ins.  Co.,  26  id.  9  ;  Atlantic  Ins. 
Co.  V.  Wright,  22  111.  462  ;  Howard,  etc.,  Ins.  Co.  v.  Cornick,  24  111.  455  ;  Ayrcs  v. 
Hartford  F  IiiJi.  Co.,  17  Iowa,  176 ;  Hartford  Protection  Ins.  Co.  v.  Harmer,  2 
Ohio  St.  452 ;  Miner  v.  Phcenix  Ins.  Co.,  27  "Wis.  693 ;  Wina7is  v .  AlUmania  In.'i. 
Co.,  38  id.  342  ;  Andes  Ins.  Co.  v.  iShipman,  77  111.  189  ;  Clark  v.^Uni.on,  etc.,  Im. 
Co.,  40  N.  H.  333 ;  Campbell  v.  Farnners',  etc.,  Ins.  Co.,  87  N.  H.  35 ;  Emery  v. 
Piscataqua,  etc.,  Ins.  Co.,  52  Me.  322 ;  Reaper  City  In.s.  Co.  v.  Jones,  62  111.  458 ; 
McBride  v.  Republic  Ins.  Co.,  30  "Wis.  562  ;  Sprague  v.  Holland  Purchase  Ins.  Co., 
ante;  Patten  v.  Merchants',  etc.,  Ins.  Co.,  40  N.  H.  375.  In  a  recent  case  in  Mis- 
souri not  yet  reported,  Coolidge  v.  Charter  Oak  Ins.  Co.,  vol.  2,  Western  Ins.  Rev. 
90,  the  court  held  that  where  an  agent  taking  an  application  for  an  insurance  upon 
a  person's  life,  knew  at  the  time  when  the  application  was  made,  that  the  appli- 
cant had  a  severe  cold,  the  insurer  was  estopped  from  setting  up  the  fact  that  the 
applicant  did  not  state  the  fact  in  his  application  in  avoidance  of  its  liability  upon 
the  policy. 

"  Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452.  In  Emery  v.  Pisca- 
taqua, etc.,  Ins.  Co.,  52  Me.  322,  the  insurer's  agent  knowing  that  the  plaintiff 
had  only  a  mortgage  interest  in  the  premises,  described  his  title  in  the  policy  as 
absolute,  and  the  court  held  that  the  company  was  estopped  from  setting  up  such 
misstatement  in  avoidance  of  its  liability  on  the  policy.  See  also,  Hodgkins  v. 
Montgomery,  etc.,  Ins.  Co.,  34  Barb.  (N.  Y.)  213  ;  Colvmbia  Ins.  Co.  v.  Cooper,  50 
Penn.  St.  331  ;  Michigan  State  Iii^.  Co.  v.  Lewis,  30  Mich.  41 ;  Franklin  v.  Atlantic 
Ins.  Co.,  42  Mo.  456;  Ayres  v.  Hotae  Ins.  Co.,  21  Iowa,  185;  Longhurst  v.  Star 
Ins.  Co.,  19  Iowa,  364  ;  A^nerican  Ins.  Co.  v.  McLanathan  11  Kan.  533.  In  Oreerve 
V.  Equitable,  etc.,  Ins.  Co.,  28  Ohio  St.  84,  the  defendant  issued  a  policy  to  C, 
payable  in  case  of  loss  to  G.,  for  li)l,000,  with  permission  for  $6,250  other  insur- 
ance, and  providing  that  if  the  assured,  or  any  other  person  interested,  should 
have  other  insurance  on  the  property  not  assented  to  in  writing,  and  mentioned 
in  or  indorsed  on  the  policy,  then  the  policy  should  be  void.  There  was  $8,000 
other  insurance  procured,  and  the  E.  Company,  after  loss,  denied  its  liability 
for  this  reason.  G.,  in  an  action  against  the  E.  Company,  offered  to  prove  that  he 
gave  notice  to  the  E.  Company  of  $8,000  other  insurance  ;  that  the  comxiany  con- 
sented to  the  amount,  and  thereupon  wrote  its  policy  with  permission  for  $6,250  ; 
that  neither  C.  nor  G.  noticed  the  vaiiance  till  after  the  loss  ;  and  that  the  inser- 


Agents.  669 

Insurer  mnsi  have  been  misled. 

Sec.  401.  The  rule  is,  that  in  order  to  moid  a  policy  on  account  of  a  mis- 
representation or  concealment  of  a  fact,  the  insurer  must  ham  been  misled 
thereby,  and,  when  the  agent  knew  the  facts,  his  knowledge  is  imputable  to  the 
principal,  and  consequently  they  could  not  haw  been  misled,  or  influenced 
in  reference  either  to  the  taking  of  the  risk  m- fixing  the  premium  thereon  by 
anything  said  or  omitted  to  be  said  by  the  assured.'     In  a  case  previously 


tion  of  §6,2.^0,  instead  of  §8,000,  was  a  blunder  of  the  E.  Company  It  was  held 
that  the  evidence  was  admissible  to  defeat  the  defense  of  the  E.  Company  by 
way  of  estoppel.  f     j     j 

'-Rowley  v.  Empire  Im.  Co.,  36  N.  Y.  S.^iO ;  Aurora  F.  Ins. -Co.  v.  Eddy  55 
111.  213 ;  Atlantic  Ins.  Co.  v.  Wright.  22  111.  462 ;  Andes  Im.  Co.  v.  SUpmaii,  77 
111.  189  ;  Hoiae,  etc.,  Ins.  Co.  v.  Garfield,  60  111.  124 ;  Miller  v.  Mut.  Ben...  etc  ; 
Ins.  Co.,  31  Iowa,  216  ;  .^tna.  etc.,  Ins.  Co.  v.  Olmstead,  21  Mich.  246;  Ghiardi.an 
Life  /«,!.  Co.  V.  Ilogan,  80  111.  164  ;  LongMmt  v.  Star  Iiijs.  Co.,  19  Iowa.  364; 
Continental  Ins.  Co.  v.  Roberts,  41  Wis.  564  ;  An.ion  v.  Winneshiek  Ins.  Co  ,  23 
Iowa,  84  ;  Reaper  City  Ins  Co.  v.  Jones,  62  111.  458  ;  Owms  v.  Holland  Purchase 
Ins.  Co.,  56  N.  ^ .  565  ;  Clark  v.  Union  Mut.  Ins.  Co.,  40  N.  H.  333  ;  Cmnhs  v 
Hciniulal  Ins.  Co.,  48  Mo.  148  ;  Cumberland,  etc.,   Ins.  Co.  v.  Schell,  29  Penn   St 


■  Reahody  ^   ,.  __,  _  ...  ,  „. 
425  ;   Witherell  v.  Maine  Ins.  Co.,  49  Me.  200.     In  Beebe  v.  Hartford  Ins.  Co.,  25 
Conn.  51  ;  4  Bennett's  F.  I.  C.  55,  Hinman,  J.,  in  passing-  upon  this  question,  said: 
"  This  was  an  action  on  a  policy  of  insurance  against  fire,  in  which  the  plaintiff 
recovered,  and  the  defendants  now  move  for  a  new  trial,  on  the  g-round  of  errors 
in  the  ruling-s  and  charge  of  the\court,  and  also  on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence  ih  the  case.     The  first  point  of  law  relates  to  the 
charge  in  respect  to  the  agency  Af  Lay.     Lay  was  the  local  agent  of  the  defend- 
ants at  Lym.e,  for  the  pui-pose  *f  receiving  applications  for  insurance,  and  for 
other  purposes,  and  he  testified/  that  the  officers  of  the  company  had  told  him 
that  he  must  consider  himself  m^re  the  agent  of  the  insured  than  of  the  company, 
and  as  it  was  an  important  inqnii-y  in  the  case,  whether  the  company  was  faii-ly 
appiised  of  certain  facts  material  to  the  risk,  the  defendants  requested  the  court 
to  chai-ge  the  jury  that  if  the  plaintiff  did  communicate  those  facts  to  Lay,  yet  if 
he  neglected  to  communicate  them  to  the  officers  of  the  company,  and  the  policy 
wa.s  issued  by  those  officers  without  a  knowledge  of  them,  then  the  policy  ought 
to  be  deemed  void.     This  claim  was  very  propei'ly  rejected  ;  and  the  jury  were 
toll!  that  if  Lay  was  the  agent  of  the  company,  any  neglect  on  his  part  was  not 
chargeable  to  the  plaintiff,  unless  he  was  also  his  agent.     Of  course  the  company 
cDuld  not  make  theii-  agent  also  the  agent  of  the  insured,  unless  the  insured  chose 
to  i-ecognize  him  as  his  agent ;  and  however  desirous  the  defendants  may  have 
been  that  their  agent  should  conduct  fairly  with  applicants  for  insurance,  most 
applicants,  probably,  would  prefer  for  theii'  own  agent  some  one  connected  with 
the  company.     We  have  no  reason  to  doubt  that  it  was  the  object  of  the  company 
that  Lay  should  conduct  faii'ly  and  honorably  towai'ds  all  applicants  for  insur- 
ance ;  and  foi-  the  purpose  of  impressing  his  duty  upon  him,  it  was  very  proper 
for  the  president  of  the  company  to  say  to  him  that  he  must  consider  himself  the 
agent  of  the  insured  as  well  as  the  agent  of  the  company.     But  to  attempt  to 
dignify  a  caution  of  this  sort,  into  a  real  agency  for  the  insui-ed  is  wholly  unjusti- 
fiable both  in  law  and  fact,  and  is  rather  calculated  to  change  the  honorable 
character  of  the  caution  into  a  snare  for  the  unsuspecting.     Again,  the  charge  is 
claimed  to  be  eiTOneous  in  respect  to  the  disclosure  to  the  agent  of  cei'tain  unus- 
ual circumstances  mateiial  to  the  risk.     Sevei-al  tires  had  occui-red  in  an  unusual 
manner,  in  the  plaintiff's  house,  just  previous  to  the  application  for  insui-ance, 
and  it  was  claimed  that,  in  disclosing  Ihis  cii'cumstance  to  the  agent,  the  plaintiff 
did  not  go  sufficiently  into  detail,  and  did  not,  therefore,  give  a  full  and  fair  dis- 
closure.    Undoubtedly,  the  insurer  is  understood  to  take  the  risk  upon  the  sup- 
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cited,"  a  distinction  was  made  where  the  agent  filled  out  the  applica- 
tion, and  where  it  was  filled  by  the  applicant  himself.     In  the  former 

position  that  nothing  material  exists  that  is  not  fully  disclosed.  And  the  fact 
that  his  buildings  had  been  on  fire  a  number  of  times  shortly  before  the  insurance 
was  effected  was  certainly  a  very  material  circumstance,  which,  if  not  disclosed 
would  have  rendered  the  policy  void.  Such  an  unusual  occuiTence  tended  to  a 
suspicion  that  incendiaries  had  attempted  and  might  again  attempt  to  fii-e  his 
buildings  ;  and  this  concealment — and  silence  on  such  a  subject  would  amount  to 
concealment— would  operate  as  a  fraud  upon  the  insurer,  and  render  the  policy 
void.  Pars.  Mer.  Law,  .'524  ;  Curry  v.  Cominouwealth  Ins.  Co.,  10  Pick.  53.5  ;  Clark 
V.  Marmfactiirers'  Ins.  Co.,  8  How.  (U.  S.)  235.  We  have  no  intention  of  relaxing, 
in  the  least,  the  rule  which  j'equi]'es  of  the  insured  the  most  unreserved  frankness 
on  such  a  subject  as  this.  But  we  think  the  charge  i-equired  this  of  the  plaintiff 
in  this  case.  The  insured  is  not  bound  to  force  his  knowledge  upon  the  insure)'. 
In  many  cases  he  could  not  do  it  if  he  tried.  '  He  need  not,'  says  Lord  Maks- 
piBLD,  'mention  what  the  underwi-iter  ought  to  know  ;  what  he  takes  on  himself 
the  knowledge  of,  or  what  he  waives  being  informed  of.'  Carter  v.  Boehm,  3 
Bui'r.  1905.  Now  it  is  apparent,  from  the  evidence,  that  the  alarm  of  Beebe  on 
account  of  these  fires  was  well  undei-stood  by  the  agent.  When  he  first  applied 
for  insui'ance,  he  told  the  agent  that  he  had  had  some  fires  in  his  wood-house  and 
house,  and  wanted  his  buildings  insured  ;  and  when  told  that  he  must  first  bi-ing 
the  dimensions  of  his  buildings,  he  replied  that  he  would  come  the  next  day.  The 
agent  answered  immediately,  '  You'll  come  while  the  fire  is  hot.'  And  when  he 
did  come  with  the  dimensions,  prepared  to  effect  the  insurance,  he  again  told  the 
agent  he  had  had  fires  in  his  wood-house  and  house  ;  that  the  first  fire  was  dis- 
covered in  a  barrel  of  shavings  in  the  wood-house,  and  how  it  was  put  out.  The 
agent  interrupted  him  to  ask  where  the  fire  was  in  the  main  part  of  the  house, 
and  he  told  him  in  the  bed  in  the  west  front  chamber.  And  when  asked  how 
much  the  bed  was  damaged,  he  told  him  it  was  about  spoiled.  Then  the  agent 
inquired  if  he  had  any  enemy,  or  any  suspicion  of  any  one  ;  and  he  told  him  he 
could  not  tell  anything  about  it,  only  that  these  fires  had  occurred  ;  he  could  not 
tell  how  ;  it  was  all  a  mystei-y.  To  this  the  agent  replied,  that  he  had  frequently 
been  afraid  his  house  would  get  burned,  for  fires  frequently  occurred,  and  no  one 
could  tell  how  they  occurred.  Then  they  had  a  conversation  about  slow  matches, 
and  as  to  who  had  been  at  the  house,  and  whether  any  one  had  been  there  that 
the  plaintiff"  suspected  of  setting  fire  to  the  premises.  Now,  as  applicable  to  the.se 
facts,  the  jury  were  instructed  that  any  suppression  of  material  facts,  though  by 
mistake  and  without  actual  fraud,  would  vitiate  the  policy,  whether  the  result 
of  stupidity,  mistake,  or  inadvertence,  because  it  operates  as  a  fraud  upon  the 
insurer.  But  that  the  insui-ed  was  not  bound  to  go  into  details  as  minutely  as  on 
the  witness  stand,  but  is  bound  to  state  fairly  the  substantial  facts  material  to 
the  risk.  And  in  commenting  on  the  facts,  the  court  told  the  jury  that  much  in 
respect  to  details  which  ought  to  be  communicated  would  depend  on  the  conduct 
of  the  insurer  ;  that  a  party  could  not  be  expected  to  go  into  details  about  which 
the  insurer  manifested  no  interest,  and  made  no  inquiry  ;  and  in  another  part  of 
the  charge  it  is  intimated  that  it  was  sufficient  to  disclose  such  facts  as  would 
occur  to  an  honest  man  of  ordinary  intelligence  as  being  material  to  the  risk, 
though  he  may  omit  to  go  into  all  the  details.  On  a  point  quite  analogous  to 
this,  Lord  Mansfield  remarked  that  the  underwriter,  knowing  the  governor  to 
be  acquainted  with  the  state  of  the  place  ;  knowing  that  he  apprehended  danger, 
and  must  have  some  ground  for  his  apprehension  ;  being  told  nothing  of  either, 
signed  this  policy  without  asking  a  question.  By  so  doing  he  took  the  knowledge 
of  the  state  of  the  place  upon  himself.  With  some  slight  variations,  to  adapt  this 
language  to  the  circumstances  of  the  case  under  consideration,  it  seems  almost 
as  applicable  to  it  as  to  the  case  of  Carter  v.  Boehm.  The  material  diff'erence  in 
the  two  cases  is,  that  instead  of  being  told  nothing,  the  agent  here  was  told  all 
which  occurred  to  the  plaintiff'  as  material  to  the  risk,  and  he  only  omitted  to  go 
into  a  lull  detail  of  all  the  circumstances,  because  the  agent  not  only  expressed 
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instance  the  court  say  the  insurer  is  estopped  by  the  knowledge  of  the 
agent,  while  in  the  latter  he  is  not,  and  perhaps  this  is  the  general 
doctrine,  but  it  does  not  seem  to  accord  with  principle,  when  the  mis- 
statement or  concealment  relied  on  to  defeat  the  policy  is  the  result  of 
a  mistake.  The  whole  theory  upon  which  the  doctrine  proceeds  is, 
that,  where  the  agent  is  fully  informed  as  to  the  risk,  the  insurer  is 
not  misled,  and  it  cannot  be  said  that  the  theory  is  strengthened  at 
all  by  the  fact  that  the  agent  makes  out  the  application.  The  question 
is,  and  in  all  cases  should  be,  whethor  the  insurer  has  been  misled  as  to 
the  risk  by  anything  done  m-  omitted  by  the  assured.  And  upon  this  ques- 
tion, under  the  rule,  that  knowledge  of  the  agent  is  imputable  to  the 
principal,  it  would  seem  that  the  insurer  can  never  claim  that  he 
was  misled,  when  the  agent  knew  the  facts.' 


no  desire  foi-  more  full  information,  but  by  his  questions  to  the  plaintiff,  tui-ned 
his  attention  from  the  subject  to  the  point  whethei-  he  suspected  any  one,  and,  if 
so,  whom,  as  having'  caused  the  tii'es.  Is  it  not  correct  then  to  say,  on  such  a 
question,  that,  in  respect  to  details,  much  must  depend  on  the  conduct  of  the 
insurer  ?  And  if  the  plaintiff,  under  the  circumstances,  disclosed  all  that  occun-ed 
to  him,  and  all  that  would  be  likely  to  occur  to  an  honest  man  of  ordinary  intel- 
lig'ence,  is  it  not  enough  ?  It  may  be  that  the  agent  liid  not  suppose  there  was 
so  much  occasion  for  alai'm  as  Beebe  appeared  to  feel.  But  so  long  as  he  did  not 
obtain  this  eri'oneous  impression  by  means  of  anything  done  by  Beebe  to  mislead 
him,  the  consequences  of  his  eiToi'  cannot  be  charged  to  the  plaintiff." 

'  Hartford  Iris.  Co.  v.  Harmei;  ante.  When  the  agent  of  an  insurance  company 
takes  an  application  for  insui'ance  knomng  that  cei'tain  articles  are  kept  by  the 
assured  interdicted  by  the  terms  of  the  policy,  usually  printed  in  small  types  and 
difficult  to  read,  and  gives  no  notice  to  the  assured  of  the  stringent  character  of 
such  conditions,  but  consents  to  the  keeping  of  such  articles,  the  company  will 
be  held  to  waived  a  forfeiture  of  the  pohcy  upon  that  ground.  Reaper  City  Ins. 
Co.  V.  JoTies,  62  111.  458  ;  Phmiix  Ins.  Co.  v.  StaugUer,  12  Wall.  (U.  S.)  404 ;  Com. 
Ins.  Co.  V.  Spankable,  52  111.  53  ;  Atlantic  Ins.  Co.  v.  Wnght,  22  111.  462 ;  Handy 
V.  N.  H.  F.  Ins.  Co.,  ante.  In  Pluxnix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.)  9,  it 
was  held  that  where  the  agent  knew  that  certain  prohibited  articles  were  to  be 
kept  for  sale,  the  prohibition  in  the  policy  was  waived,  and  the  insurer  was 
estopped  from  setting  up  the  same  in  avoidance  of  liability.  A  similar  doctrine 
was  held  in  Peoria,  etc.,  Ins.  Co.  v.  Hall,  12  Mich.  202,  where  the  keeping  of 
gunpowder  was  prohibited  but  which  the  insurer's  agent  knew  the  assured  not 
only  did,  but  intended  to  contimie  to  keep.  See  also,  Bathbone  v.  City  F.  Ins.  Co., 
31  Conn.  193,  where  the  assu]-ed  with  the  knowledge  of  the  agents,  kept  twenty-five 
ban-els  of  wine  on  the  premises  in  which  the  insured  property  was  kept,  and  it 
was  held  that  the  agent's  knowledge  estopped  the  insurers  from  setting  up  this 
fact  in  avoidance  of  liability.  So  it  has  been  held  in  numerous  cases  that  a  mis- 
statement of  title,  the  agent  knmmng  the  facts  in  reference  thei-eto,  could  not  be  set 
up  to  defeat  the  policy.  American  Ins.  Co.  v.  McLanathan  ,11  Kan.  533  ;  Hodg- 
kins  V.  Montgomery,  etc.,  Ins.  Co.,  34  Barb.  (N.  Y.)  213  ;  Franklinv.  Atlantic  Ins. 
Co  ,  42  Mo.  456;  Maker  v.  Hibernian  Ins.  Co.,  6  Hun  (N.  Y.)  353;  Hmne  Mut. 
Ins.  Co.  V.  Garfield,  60  111.  124 ;  Southern,  etc.,  Ins.  Co.  Lewis,  42  Ga.  587.  Row- 
ley  V.  £hnpire  Ins.  Co.,  36  N.  Y.  550  ;  Ayres  v.  Home  Ins.  Co.,  21  Iowa,  185  ;  Combs 
Hannibal,  etc.,  Ins.  Co.,  43  Mo.  148 ;  McBnde  v.  Sepublie  F.  Ins.  Co.,  30  Wis. 
562;  Bartholomew  v.  Merchants'  Ins.  Co.,  25  Iowa,  507;  Atlantic  Ins.  Co.  v. 
Wright,  22  111.  462  ;  or  an  omission  to  fully  describe  the  risk  as  to  matters  mate- 
rial thereto.  As,  where  a  steam  boiler  was  used,  as  the  agent  knew,  but  which 
was  not  referred  to.  Campbell  v.  Merchants',  etc.,  Ins.  Co.,  37  N.  H.  35.  So, 
where  the  assured  kept  benzine  and  paints  as  the  agent  knew,  McFarland  v. 
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As  to  nature,  situation,  or  condition  of  risk— Estoppel. 

Sec.  402.  When  the  agent  is  aware  of  the  facts  relative  to  a  risk 
before  the  contract  is  entered  into,  the  insurer  is  charged  with  such 
knowledge,  and  is  estopped  from  setting  up  an  innocent  mistake  of  the 
assured  either  in  setting  forth  the  facts  in  the  application,  or  in  omitting 
to  state  them.  The  insurer  cannot  be  misled  even  by  a  warranty,  when 
at  the  time  the  contract  is  entered  into,  he  knew  the  actual  condition  of 
the  risk,'^  as  where  the  policy  provides  that  it  shall  become  void  if  the 

Peabody,  6  W.  Va.  425  ;  so  where  the  agent  knew  that  there  was  a  planing'  machine 
in  the  bniUing',  Jamea  River  Ins.  Co.  v.  Mei-rltt,  47  Ala.  387 ;  so  where  the  premises, 
as  the  agent  knew,  wei-e  used  for  distilling  whisky,  Peoples'  Im.  Co.  v.  Spencer, 
bi  Penn.  St.  353  ;  so  where  thei'e  was  an  oven  and  bakery  in  the  building  insured 
as  the  agent  knew,  Cv/inberla-nd,  etc..  Protection  Co.  v.  Schell,  29  id.  31 ;  so  where 
the  building  was  desci'ibed  as  "  brick,  slate  root'."  when  one  of  them  had  a  roof 
of  only  tar  and  felt,  as  the  agent  knew,  7n.  re  Universal,  etc.,  Ins.  Co.  v.  Forbes, 
L.  R.  19  Eq.  485  ;  so  in  a  life  policy,  where  the  assured  was  represented  in  the 
application  as  staictly  temperate,  when  the  agent  knew  he  was  addicted  to  habits 
of  intemperance,  Miller  v.  Mat.  Ben.,  etc.,  In.s.  Co.,  31  Iowa,  216;  so  where  the 
agent  who  drew  the  application  stated  that  a  watch  clock  was  kept,  which  he  knew 
was  false,  Andes  Ins.  Co.  v.  Ship7nan,  77  111.  189.  And  in  all  these  cases  it  was 
held  that  the  agents  knowledge  estopped  the  insurer  from  setting  up  a  breach 
arising  from  the  falsity  of  any  statements  relating  to  facts,  the  true  state  of  which 
was  known  to  him.     A  contrary  rule  would  be  unjust  and  in  aid  of  fraud. 

'In  Maker  v.  Hiberian  Ins.  Co.,  recently  decided  in  the  Court  of  Appeals  of 
New  York,  and  not  yet  reported  (Nov.  14th,  1876)  the  plaintiff  applied  to  a  local 
insurance  agent  of  defendant  for  insurance  upon  a  building  occupied  as  a  dwell- 
ing, grocery  and  saloon.  The  agent  kneio  the  building,  and  the  use  which  was  made 
of  it.  A  policy  of  insurance  was  issued  which  contained  a  clause  setting  forth 
that  the  building  was  occupied  as  a  dwelling.  Plaintiff,  doubting  the  validity  of 
the  policy,  appealed  to  the  agent  to  have  it  so  changed  that  there  would  be  no 
doubt  as  to  its  validity,  and  was  told  that  the  wording  in  the  policy  properly 
described  the  building,  and  the  general  agent  afterward  told  plaintiff  the  same 
thing.  In  an  action  for  loss,  the  defendant  set  up  the  misdescription  in  the  policy 
as  to  the  use  of  the  house,  as  a  defense,  avoiding  it.  It  was  held  that  plaintiff 
having  been,  by  the  acts  of  defendant's  agents,  misled  as  to  the  effect  of  the  pro- 
vision in  the  policy,  and  prevented  from  changing  such  policv,  defendant  could 
not  take  advantage  of  such  provision,  or  exclude  evidence  of  "the  declarations  of 
its  agents.  The  complaint  asked  for  a  reformation  of  the  policy  to  con-espond 
with  the  intention  of  the  insurer,  and  a  judgment  for  plaintiff  upon  it  as  reformed. 
Held,  that  evidence  of  the  transaction  between  plaintiff  and  the  agents  of  defend- 
ant was  admissible  to  establish  the  intention  of  the  parties  as  to  the  terms  of  the 
contract,  and  also,  that  an  action  for  the  i-eformation  of  a  contract,  and  a  recoveiy 
thereon,  can  be  brought,  and  it  is  not  in-egular  to  try  such  action  before  a  iudge 
and  jury. 

By  a  condition  of  the  policy  it  was  provided  that  fraud  or  false  swearing  should 
vitiate  the  pohcy.  The  plaintiff  in  his  proof  of  loss,  that  he  was  required  by  the 
pohcy  to  make,  swore  that  the  insured  building  was  occupied  as  a  dwelling-house, 
and  for  no  other  pui-pose  whatever.  It  was  held,  fhat  the  defendant  knowing  to 
the  contrary,  was  not,  and  could  not  be  deceived  by  the  false  statement,  and 
therefore  could  not  take  advantage  of  the  same  after  having  received  the  proof  of 
loss  without  question.  In  Alexander  v.  Germania  Ins.  Co.,  2  Hun  (N  Y  )  655  a 
similar  doctrine  was  held,  but  the  judgment  was  overruled  in  the  Court  of  Appeals, 
but  by  the  above  decision,  the  doctrine  of  the  Supreme  Court  in  this  case,  stands 
as  coiTect. 

In  WUHainsburg  City  F.  Im.  Co.  v.  Cary,  decided  January  31,  1877,  the  Su- 
preme Court  ot  lUinois,  held  that  it  is  not  indispensable  to  a  recovery  for  a  loss 
ot  go(i(is  insured,  after  their  removal  to  a  different  place,  that  consent  should  be 
first  obtained  tor  the  removal ;  a  subsequent  ratification  of  the  act,  with  a  full 
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premises  shall  be  vacated,'  or  that  the  exercise  of  certain  classes  of 
business  or  the  keeping  of  certain  hazardous  articles  shall  avoid  the 
policy,^  knowledge  of  the  actual  facts  by  the  agent  estops  the  principal 
from  setting  them  up  in  avoidance  of  the  policy.' 


knowledge  of  all  the  facts,  is  equivalent  to  a  precedent  consent.  When  the  local 
agent  of  an  insurance  cmnpany  is  informed  that  goods  iTisured  have  been  removed 
loTig  before  any  loss  occurs,  and  the  company  does  not  elect  to  cancel  the  policy  and 
gin  assured  an  opportunity  of  again  insuring,  it  will  be  liable  for  the  loss.  It 
would  be  inequitable  to  permit  an  insurance  company  to  maintain  that  its  policy 
was  not  binding-  upon  it,  and  still  i-etain  the  balance  of  the  unearned  premium, 
when  it  had  positive  knowledge  of  that  which  it  insists  effected  the  forfeiture.  A 
policy  of  insurance  does  not  become  absolutely  void  on  a  breach  of  the  implied 
warranty  as  to  the  location  of  the  property  embi'aced  in  it,  as  the  company  may 
waive  any  restriction  made'  for  its  benefit ;  and  when  such  waiver  distinctly 
appeal's,  the  insui-er  will  be  estopped  from  Insisting  upon  that  which  is  inconsist- 
ent with  what  he  has  said  and  done,  and  which  affects  the  rights  of  others.  The 
couit  also  holds  that  although  a  policy  of  insurance  may  contain  a  clause  pro- 
hibiting a  suit  for  a  certain  time  after  loss,  yet  if  the  company  positively  refuses 
to  pay  under  any  circumstances,  claiming  that  it  is  not  liable  at  any  time  or  in 
any  event,  the  assured  may  bring  suit  at  once,  as  the  refusal  will  render  the  limi- 
tation clause  nugatory. 

'  In  Georgia  Home  Ins.  Co.  v.  Kennier's  Administratrix,  recently  decided  by 
the  Supreme  Court  of  Appeals  of  Virginia,  not  yet  reported,  a  fire  insurance 
policy  purported  to  insure  one  Kennier  and  his  legal  representatives  against  loss 
by  fire  on  his  dwelling-house.  The  policy  provided  that  if  the  "  title  of  the 
property  is  transferred  or  changed,  or  the  policy  is  assigned  without  written  per- 
mission hei-eon,  the  policy  shall  be  void."  And  also,  "  this  policy  shall  be  vitiated 
if  the  premises  hereby  insured  become  vacated  by  the  removal  of  the  owner  or 
occupant  for  a  period  of  more  than  twenty  days,  without  immediale  notice  to  the 
company  and  written  consent.  Any  change  within  control  of  the  assured,  mate- 
rial to  the  risk,  shall  avoid  this  policy."  And  also,  that  the  policy  should  not  be 
valid  untU  the  premium  should  be  paid.  Kennier  died,  intestate,  and  his  widow 
was  appointed  administratrix.  Kennier  did  not,  during  his  life,  pay  the  premium, 
but  the  agent  of  the  company  kept  the  policy.  After  his  death  the  administra- 
trix paid  the  premium,  and  took  the  policy.  Previous  to  this  time  she  had 
vacated  the  house,  and  no  one  occupied  it,  though  a  servant  occupied  a  tenement 
on  the  same  lot  within  twenty  feet  of  the  house.  At  the  time  of  the  payment  of 
the  premium  the  agent  of  the  company  was  informed  of  all  the  facts,  and  asked  if 
the  insurance  inoney  would  he  paid,  and  he  said  it  was  "all  right,  and  the  money 
would  be  paid."  The  house  was  subsequently  burned.  In  an  action  for  loss  by 
the  administratrix,  the  court  held  that  the  tei-m"  legal  representatives"  m  the 
policy  included  the  administratrix  and  the  action  was  properly  brought  in  her 
own  name,  and  that  the  .stipulation  against  non-occupation  was  waived  by  the 
agent  of  tJie  company  when  he  received  the  premium  with  a  knowledge  of  the  facts; 
that  the  company  were  bound  by  the  knowledge  and  acts  of  its  agent,  and  estopped 
from  insisting  on  the  condition. 

^iMdwia  v.  Ins.  Co.,  48  N.  Y.  379  ;  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va. 
425  :  McFarland  v.  .^EJraa  In.s.  Co.,  6  id.  437  ;  Peoria  M.  &  F.  Ins.  Co.,  12  Mich. 
202 ;  In  re  Universal  Non-Tariff  F.  Ins.  Co.,  L.  R.  19  Eq.  485  ;  Wimnsw. 
Allemania  Ins.  Co.,  38  Wis.  342;  People's  Ins.  Co.  v.  Spencer,  53  Perm.  St.  353; 
Phanix  Ins.  Co.  v.  Laim-ence,  4  Met.  (Ky.)  9  ;  Leggett  v.  ^trm.  Ins.  Co.,  10  Rich. 
(S  0  )  202  ;  Keenan  v.  Missouri,  etc.,  Ins.  Co.,  12  Iowa,  126  ;  Bryant  v.  Pough- 
keepsie,  etc.,  Ins.  Co.,  21  Barb.  (N.  Y.)  154 ;  Moore  v.  Protection  Ins  Co  29  Me. 
92TKeenan  v.  IMyvJiue,  etc.,  Ins.  Co.,  13  Iowa,  yi5;McFee  v.8outhCaroUimIns. 
Co    2  McCord  (S.  C.)  503  ;  Frost  v.  Saratoga  Mut.  Ins.  Co.,  5  Den.  (N.  Y.)  154. 

'Peoples'  Ins.' Co.  v.  Spencer,  53  Penn.  St    353  ;  Kelly  w  Ins.  Co    3  ^is.  254  ; 
Ayres  v.  Hartford  Ins.  Co.,  21  Iowa,  185  ;  Plvmb  v  .Cattaraugus  Ins   Co  ,  18  N. 
Y  392 ;  Comds  v.  Hannibal  Ins.  Co.,  43  Mo    148  ;  F^<^r,khnx.  Atlantic  Inj^  Co 
42  id.  456 ;  ColwiMa  Ins.  Co.  v.  Cocrper,  50  Penn.  St.  331 ;  Rov.gh  v.  Ins.  Co.,  29 
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The  rule  was  well  illustrated  in  an  English  case,'  in  which  a  person 
representing  himself  as  an  insurance  agent,  and  who  in  fact  was  a 
solicitor  for  risks  for  several  diflferent  companies,  but  who  simply  for- 
warded the  applications,  received  and  delivered  the  policies  and 
received  the  premiums  therefor,  for  which  each  company  paid  him  a  com- 
mission, effected  an  insurance  upon  certain  premises  in  the  Universal, 
etc.,.  Ins.  Co.  He  inspected  the  buildings,  had  free  access  to  all  parts 
thereof,  and  communicated  the  result  of  his  examination  to  the  insurer. 
The  policy  described  the  buildings  as  built  of  brick,  and  slated.  In 
fact,  one  of  the  buildings  was  not  slated,  but  the  roof  was  covered  with 
tar  and  felt  when  the  insurance  was  effected.  The  insurer  claimed 
that  the  agent  was  the  agent  of  the  assured,  and  that  the  policy  was 
void  because  of  this  misdescription  of  the  risk ;  but  the  court  held 
that  the  agent  was  the  agent  of  the  insurer,  and  that  the  cmnpany  were 
estopped  from  taking  advantage  of  the  •misdes(yription,  because  it  was  a  mis- 
description made  by  their  own  agents 


Conn.  10 ;  Bafh  v.  Ins.  Co.,  6  McLean  (U.  S.)  324 ;  Hirmard,  Ins.  Co.  v.  Brunner, 
23  Penn.  St.  50  ;  Harris  v.  Columbian,  etc.,  Ins.  Co.,  18  Ohio  St.  120  ;  Harmer  v. 
Hartfwd  Ins.  Co.,  2  Ohio  St.  452 ;  Howard  F.  Ins.  Co.  v.  Carinaek,  24  111.  455. 
The  authority  of  an  agent  cannot  be  questioned,  when  the  acts  of  the  insurer  have 
been  such  as  to  amount  to  a  recognition  of  his  agency,  and  evidence  that  a  person 
effected  the  insurance,  paid  the  premium,  received  the  policy,  and  generally  was 
recognized  as  agent ;  the  company  is  estopped  from  denying  it.  Swan  y.  lAv., 
Lon.  &  Globe  Ins.  Co.,  52  Miss.  704. 

^Inre  the  Universal,  etc.,  Ins.  Co.,  L.  R.  19,  Eq.  485. 

'  A  contrary  doctrine  was  held  in  Virginia  Conti7i£ntal  Ins.  Co.  v.  Kasey,  25 
Gratt.  (Va. )  268,  but  is  virtually  overruled  by  a  later  unreported  case,  cited  page 
,  in  Massachusetts  Forbes  v.  Agawam  Ins.  Co.,  9  Gush.  (Mass.)  497,  and  qucAi- 
fiedly  in  New  York,  Rohrback  v.  Ins.  Co.,  ante;  Stringham  v.  St.  Nicholas 
Ins.  Co.,  3  Keyes  (N.  Y.)  280,  but  the  later  doctrine  is  as  stated  in  the  text,  and 
is  the  doctrine  supported  by  the  weight  of  authority,  both  in  this  country  and 
England,  and  it  may  be  regarded  as  so  well  settled,  as  to  be  regarded  as  a  legal 
rule,  in  the  absence  of  express  notice,  to  the  insured,  that  the  agent's  knowledge 
of  the  real  condition  and  situation  of  a  risk  is  imputable  to  the  pri.ncipal,  and 
inay  be  shovm  to  defeat  the  effect  of  a  warranty  inconsistent  therewith.  Rowley 
V.  Einpire  Ins.  Co.,  ante;  Aones  v.  N.  Y.  Central  Ins.  Co.,  14  N.Y.  253  ;  Owens 
V.  Holland  Purchase  Ins.  Co.,  56  N.  Y.  565  ;  Pluinh  v.  Cattaraugus  Iiis.  Co., 
18  N.  Y.  392  ;  Bidwell  v.  W.  W.  Ins.  Co.,  24  N.  Y.  302.  A  qualilication  of 
the  rule,  however,  exists  in  New  York,  where  the  agent's  powers  are  limited 
to  the  taking  of  applications,  when  the  warranty  appears  upon  the  face  of 
the  policy,  Chase  v.  Hamilton  Ins.  Co.,  20  N.  Y.  52 ;  Wall  v.  East  River  Ins. 
Co.,  7  N.  Y.  370 ;  Alexander  v.  Gerinania  Lis.  Co.,  66  N.  Y.  464 ;  or  when  thp 
policy  expressly  provides  that  the  agent  in  making  the  application  and  survey, 
shall  be  treated  as  the  agent  of  the  assured,  Rohrbach  v.  Germinia  Ins.  Co.,  62 
N.  Y.  47  ;  unless  the  insurer  requires  its  agent  to  fill  up  the  application.  Sprague 
V.  Holland  Pur.  Ins.  Co.,  ante.  But  in  the  most  of  the  States,  the  question  is 
made  to  depend  upon  the  authority  of  the  agent,  real  or  apparent.  In  McFar- 
land  V.  Peabody,  6  W.  Va.  425,  the  agent's  knowledge  that  benzine  and  paints  were 
to  be  kept,  was  held  to  be  imputable  to  the  insurer,  and  estopped  it  from  setting 
up  a  breach  of  the  policy  on  that  account.  See,  to  the  same  effect,  Peoria  F.  & 
M.  Ins.  Co.  V.  Hall,  12  Mich.  168 ;  People's  Ins.  Co.  v.  Spen,cer,  53  Penn.  St.  353 ; 
Southern  Ins.  Co.  v.  Lewis,  42  Ga.  587  ;  Combs  v.  Hannibal  Ins.  Co.,  43  Mo.  148 ; 
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Illnstration  of  role. 

Sec.  403.  In  a  Connecticut  case,"  a  policy  was  issued  upon  a 
quantity  of  cider  stored  in  a  certain  building  designated  in  the 
policy.  The  policy  prohibited  any  increase  of  risk  whatever  within 
the  control  of  the  assured,  whether  as  to  occupancy  or  otherwise, 
and  prohibited  the  keeping  or  storing  of  spirituous  liquors  upon 
the  premises,  without  the  consent  of  the  company.  In  fact,  at  the 
time  iDhen  the  insurance  was  effected,  there  were  about  twenty-five 
barrels  of  native  wine  stored  in  the  same  building,  which  fact  was 
known  to  the  agent  of  the  insurers  when  he  effected  the  insurance.  A  loss 
having  occurred  under  the  policy,  the  defendants  sought  to  avoid  their 
liability  under  the  policy,  by  setting  up  the  keeping  of  the  wine  upon 
the  premises,  without  their  consent.  But  the  court  held  that  if  the 
agent  had  full  knowledge  that  the  wine  was  stored  there,  and  that  he 
had  possession  of  the  policy,  and  an  opportunity  to  indorse  consent 
thereon  and  failed  to  do  so,  the  company  were  thereby  estopped  from 
sitting  up  his  laches  in  that  respect,  in  defense.  In  a  Pennsylvania 
case,"  the  defendant  issued  a  policy  to  the  plaintiff  upon  a  stock  of 
barley,  malt  and  hops.  The  policy  was  conditioned  that  the  risk 
should  not  be  increased.  The  plaintiff  used  the  premises  both  before 
and  after  the  policy  was  issued,  to  distill  whiskey,  which  increased 
the  risk.  The  agent  of  the  defendant  examined  the  premises  before 
the  risk  was  taken,  and  the  machinery  for  distilling  was  then  in  the 
building.  A  loss  having  occurred,  the  defendants  set  up  the  use  of 
the  premises  for  distillation  of  whiskey,  in  avoidance  of  the  policy, 
but  the  court  held  that  if  the  agent  knew,  or  ought  to  have  known,  from 
the  examination  he  made  of  the  premises,  that  they  would  be  used  for 
the  purposes  of  distilling,  the  defendants  were  estopped  from  setting 
up  such  use  in  avoidance  of  their  liability,  and  that  the  question  of 
such  knowledge  was  for  the  jury.  In  a  New  Hampshire  case,'  the 
rules  of  the  company  forbade  the  issue  of  policies  upon  premises  con- 
taining a  steam  boiler.     The  defendants'  agent,  knowing  that  there 

Clark  V.  Unimi,  etc.,  Ins.  Co.,  40  N.  H.  333  ;  Witherell  v.  Maiw  Ins.  Co.,  49  Me. 
200  ;  Castor  v.  Momtiumth  Ins.  Co.,  54  Me.  170  ;  Beat  v.  Park  Ins.  Co.,  16  Wis. 
241 ;  Atlantic  Ins.  Co.  v  Wright,  22  111.  462 ;  Hartford  Protection  Ins.  Co.  v. 
Hanner,  2  Ohio  St.  452;  Viele  v.  Germania  Ins.  Co.,  26  Iowa,  9 ;  Miller  v.  Mut. 
Benefit  Ins.  Co.,  31  Iowa,  216  ;  Michigan  State  Ins.  Co.  v.  Lewis,  30  Mich.  41 ; 
Swan  V.  Ills.  Co.,  57  Miss.  704.  In  the  United  States  courts,  Ins.  Co.  v.  Wilkin- 
son, 13  Wall.  (U.  S.)  221 ;  Roth  v.  City  F.  Ins.  Co.,  ante.  In  Eng^land,  In.  re 
Universal,  etc.,  Ins.  Co.  v.  Forbes,  L.  R.  19  Eq.  485. 

'  Rathbone  v.  City  F.  Ins.  Co.,  31  Conn.  193. 

'  Peopled  Ins.  Co.  v.  Spencer,  53  Penn.  St.  353. 

'  Campbell  v.  Merchants',  etc.,  Ins.  Co.,  ante. 
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was  a  steam  boiler  upon  the  plaintiflfs  premises,  vrrote  an  application 
for  insurance  thereon,  in  which  he  omitted  to  state  the  fact.  The 
defendants,  in  an  action  for  a  loss  under  the  policy,  set  up  the  omis- 
sion of  the  plaintiff  to  state  the  fact  that  a  steam  boiler  was  used,  as 
well  as  the  rules  of  the  company  forbidding  the  taking  of  such  risks, 
in  defense,  but  the  court  held  that  the  knowledge  of  the  agent  was  the 
Jcnowledge  of  the  company,  and  that  the  plaintiff  was  not  to  be 
affected  by  its  rules  or  regulations,  unless  actual  notice  thereof 
to  him  was  shown,  and  that  the  defendants  were  estopped  by 
the  knowledge  and  acts  of  the  agent,  from  setting  up  such  mat- 
ters in  defense.'  In  a  case  in  West  Virginia,"  the  defendants'  agent, 
who  effected  the  insurance,  issued  a  policy  to  the  plaintiff  upon  a 
"barrel  factory,  manufactured  barrels  and  materials  for  the  same, 
contained  therein."  The  policy  contained  a  stipulation  that  the 
defendants  should  not  be  "  liable  for  damages  occasioned  by  the  use 
of  camphene,  burning  fluid,  etc.,  unless  otherwise  specially  provided 
for."  At  the  time  when  the  contract  was  entered  into,  the  plaintiff 
had  a  barrel  of  benzine  in  a  building  contiguous  to  the  factory,  which 
was  used  for  storing  and  painting  empty  barrels,  and  the  fire  origi- 
nated in  that  building.  In  an  action  to  recover  for  the  loss,  the 
defendants  set  up  the  keeping  of  the  benzine  in  avoidance  of  its 
liability.  The  court  held  that,  while  the  use  of  benzine  could  not 
be  considered  as  an  incident  to  the  subject  insured-,  yet,  if  the  defendants' 
agent,  at  the  time  of  entering  into  the  contract,  knew  that  the  plaintiffs  were 
using  paints  and  benzine  in  their  business  in  the  premises  insured,  the 
insurer  must  be  charged  with  such  knowledge,  and  would  thereby  be 
estopped  from  setting  up  such  use  in  avoidance  of  liability  under  the 
policy,  and  that  this  question  was  for  the  jury.  In  an  Alabama  case,' 
ths  defendant  company  issued  a  policy  to  the  plaintiffs,  upon  an 
application  which  described  the  property  as  being  "  a  frame  steam 
saw-mill,  situate,  etc.,  boiler,  engine,  machinery  and  belting  contained 
therein."  Before  the  policy  was  issued,  the  defendants'  agent  inspected 
the  premises.  There  was  a  planeing  machine  upon  the  same  floor  with 
the  machinery  proper,  which  was  plainly  visible,  only  about  twenty 
feet  from  the  machinery,  and  attached  to  it  by  belting,  which  ths  agent 
ought  to  have  seen,  if  he  did  not.  The  agent,  aft&r  he  had  examined  the 
premises,  wrote  the  application,  and  the  court  held  that,  under  this  state 

'  See  full  statement  of  the  case,  avie,  p. 

'  McFarland  v.  Peabody  I-rm.  Co.,  6  W.  Va.  625. 

'James  River  Ins.  Co.  v.  Merritt,  47  Ala.  387. 
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of  facts,  the  defendants  were  estopped  from  setting  up  the  existence 
and  use  of  the  planing  machine  to  defeat  their  liability  for  the  loss. 
In  a  Michigan  case,'  the  question  of  estpppel  upon  the  ground  of  the 
agents  knowledge  of  the  facts,  was  very  forcibly  presented.  In  that  case 
the  defendants'  agent  took  the  plaintiff's  application,  signed  in  blank, 
for  insurance  upon  a  stock  of  goods,  kept  by  the  ^  laintiff  for  sale,  to 
be  insured  in  one  policy,  and  for  an  insurance  upon  certain  buildings, 
among  which  was  the  store  in  which  the  goods  were  kept,  to  be  insured 
by  another  policy.  At  the  time  when  the  applications  were  signed, 
the  plaintiff  told  the  agent  that  he  usually  sold  gunpowder,  and  every- 
thing kept  in  a  country  store,  and  that  he  intended  to  do  so.  The 
agent  took  the  applications,  signed  in  blank,  and  the  policies  were 
subsequently  issued.  The  applications  were  referred  to  as  the  ground 
upon  which  the  policies  were  issued,  and,  among  other  things,  specially 
prohibited  the  keeping  of  gunpowder  or  fire-works,  for  sale  or  on 
storage,  without  written  permission  in  the  policy.  No  permission  to 
keep  gunpowder  was  in  or  indorsed  upon  the  policies,  and  a  loss  having 
occurred,  the  defendants,  among  other  things,  set  up  the  breach  of 
this  condition  in  defense,  but  the  court  held,  that  notice  to  the  agent, 
that  the  assured  kept  gunpowder  fvr  sale,  and  intended  to  keep  it,  was 
notice  to  and  the  knowledge  of  the  company,  and  estopped  them  from 
setting  up  the  same  in  defense.  "  As  to  the  condition  in  reference  to 
keeping  gunpowder,"  said  Christiancy,  J.,  "  there  was  evidence  from 
which  the  jury  were  justified  in  finding  that  the  agent  knew  it  was  kept 
at  the  time,  and  was  to  be  kept  after  the  insurance,  and  that  he  assented  to 
it,  and  induced  the  plaintiff  to  believe  that  it  would  make  no  differ- 
ence upon  this  point,  the  court  charged,  that  '  if  the  plaintiff  informed 
the  agent  that  he  kept  gunpowder  in  his  store  for  sale,  and  the  agent 
intended  to  insure  against  keeping  it,  but  neglected  to  indorse  per- 
mission on  the  back  of  the  policy,  such  neglect  would  not  make  the 
policy  invalid.'  The  condition  did  not  provide  for  any  indorsement 
upon  the  policy,  but  the  keeping  of  gunpowder  was  to  render  the 
policy  void,  '  without  written  permission  in  the  policy.'  To  this 
extent  the  charge  was  inaccurate,  yet  we  do  not  think  it  can  be  treated 
as  error  of  which  the  company  can  complain,  since  we  think  the  plain- 
tiff was  entitled  to  a  still  stronger  charge  in  his  favor.  He  would  haw 
been  entitled  to  a  charge  that,  if  the  agent  knew  it  was  kept  and  to  be  kept,  the 
keeping  it  would  not  render  the  policy  void,  whether  the  permission  was 


^Pecma  M.  &  F.  Ins.  Co.  v.  Hall,  12  Mich.  202;  4  Bennett's  F.   Ins.  Cas,737. 
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indorsed  or  intended  or  neglected  to  be  indm-sed  or  not.  But  the  counsel 
for  the  plaintiff  in  error  insists  that  the  printed  condition  was  notice  to 
the  assured  of  the  agent's  want  of  authority  to  assent  to  the  keeping  of  gun- 
powder, etc.,  and  that  this  assent  would  be  given  only  by  the  company  itself. 
This,  at  first  view,  would  seem  plausible  and  might  be  sound,  but  for 
another  principle  which  lies  back  of  it,  and  defeats  its  application. 
The  principle  to  which  we  allude  is  that  notice  to  the  agent  is  notice  to  his 
principal.  The  company  must  be  regarded  as  knowing  what  he  knew.  If 
he  knew  that  powder  was  kept  at  the  time  of  the  insurance,  or  to  be  kepi 
during  its  continuance,  the  company  must  be  regarded  as  knowing  it  also. 
They  had  power  to  waive  the  condition,  and  by  taking  the  premium  and 
issuing  the  policy  with  such  notice  or  knowledge,  they  must  be  regarded  as 
having  waived  the  condition  that  prohibited  its  keeping.  It  would  be 
a  gross  fraud  in  the  company  to  receive  the  premium  for  issuing  a 
policy  on  which  it  did  not  intend  to  be  liable,  and  which  they  intended 
to  treat  as  void  in  case  of  loss."  '  It  may  be  stated  as  a  general  rule, 
that,  where  the  agent  effecting  the  insurance  knows  the  situation  and  condi- 
tion of  the  risk,  or  its  incidents  or  uses,  or  the  emstence  of  conditions,  uses  or 
incidents  thai  conflict  with  the  conditions  of  the  policy,  and  fails  to  provide 
therefor,  his  knowledge  is  the  knowledge  of  the  company,  and  the  company 
cannot  set  up  such  matters  in  avoidance  of  the  policy,'  and  this-applies  to  all 
mattei  s,  such  as  incumbrances  upon  the  property,"  the  interest  of  the  assured 

^Bidvxll  V.  N.  W.  Ins.  Co.,  24  N.  Y.  302 ;  Frost  v.  Saratoga,  etc.,  Ins.  Co.,  5 
Den.  (N.  Y.)  154  ;  Masters  v.  Madison,  etc.,  Ins.  Co.,  11  Bai-b.  (N.  Y.)  624 ;  Camp- 
hell  V.  Merchants'  etc.,  Ins.  Co.,  ante;  Mar.snall  v.  Colwiibian  Ins.  Co.,  27  N.  H. 
157 ;  Hartford,  etc.,  Ins.  Co.  v.  Hartner,  ante;  Howard F.  InA<.  Co.  v.  Bmnner,  ante ; 
Clark  V.  Union,  etc.,  Ins.  Co.,  40  N.  H.  333. 

'Ayres  v.  Home  Ins.  Co.,  21  Iowa,  185;  Peoria,  etc.,  Itis.  Co.  v.  Hall,  ante; 
Campbell  v.  Merchants'  Ins.  Co.,  ante;  Anson  v.  Winneshiek  Ins.  Co.,  23  Iowa, 
84 ;  Howard  F.  &  M.  Ins.  Co.  v.  Connaek,  24  111.  455  ;  Aurora  F.  Ins.  Co.  v.  Eddy, 
55  id.  213 ;  Viele  v.  ffennania  Ins.  Co.,  26  Iowa,  9 ;  Heaper  City  Ins.  Co.  v.  Jones, 
62  lU.  458 ;  Beal  v.  Park,  etc.,  Ins.  Co.,  16  Wis.  241. 

'Ames  V.  N.  T.  Union  Ins.  Co.,  14  N.  Y.  253.  In  Howard  F.  Ins.  Co.  v.  Bmn- 
ner, 23  Penn.  St.  50,  the  policy  contained,  among  others,  a  condition  that  a  false 
description  of/he  building  or  its  contents  should  vitiate  the  policy.  The  descrip- 
tion and  survey  were  made  a  part  of  the  policy,  and  a  warranty  on  the  part  of 
the  insured.  The  application  failed  to  disclose  one  mortgage  for  |5,000,  and 
another  for  f^l,000.  It  stated  the  works  are  operated  by  the  proprietor  and 
lighted  by  closed  lamps.  The  proof  showed  that  an  open  light  was  generally 
used  to  light  up  the  others,  and  that  the  works  were  not  exclusively  operated  on 
account  of  the  proprietor  ;  that  he  rented  portions  of  the  building,  and  supplied 
steam  power  to  the  renters ;  but  it  was  proved  that  a  person,  acting  for  insurers' 
agents,  surveyed  the  building,  knew  how  it  was  occupied,  and  that  the  insured 
signed  the  application  in  blank,  delivered  it  to  this  person,  who  afterwards  filled 
it  up  from  memory,  and  it  was  not  afterwards  shown  to  the  insured.  One  of  the 
insurers'  agents  testified  that  he  knew  the  building,  and  as  to  how  it  was  occu- 
pied; that  he  knewof  the  mortgage  not  mentioned  in  the  policy  or  in  the  appli- 
cation. Held,  the  application  was  not  the  act  of  the  insured,  although  he  signed 
it ;  that  it  was  a  description  by  insurers'  agents,  and  though  it  were  false,  could 
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therein,'  the  value  of  the  property,'  the  existence  of  other  insurance," 
and  every  and  any  matters  that  it  would  have  been  the  duty  of  the 
insurer  himself  to  have  provided  for  in  the  policy,  if  the  matters  known 
to  the  agent  had  been  in  fact  known  hy  hirn.^  The  principle  that  an  insurer 
who  contracts  with  full  knowledge  of  facts  that  constitute  a  breach  of 
the  conditions  of  the  policy,  is  estopped  from  asserting  them  to  defeat 
his  liability  thereon,  is  predicated  upon  the  rules  of  fair  dealing,  sound 
morality,  and  is  in  consonance  with  requirements  of  the  most  healthful 
public  policy.'  It  is  the  duty  of  the  insurer  under  such  circumstances 
to  so  frame  the  policy  as  to  be  operative  in  view  ofihe  circumstances  existing 


not  affect  the  plaintiff's  right  to  recover.  Maker  v.  Hibernian  Ins.  Co.,  6  Hun  (N. 
Y.)  353  ;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550  ;  .^B^na,  etc  ,  Ins.  Co.  v.  Olin- 
stead,  21  Mich.  246.  In  Columbia  Ins  Co.  v.  Cooper,  50  Penn.  St.  331,  the  policy 
expressly  provided  that,  "  if  any  ag-ent  of  this  company,  in  the  transaction  of 
their  business,  shall  assume  to  violate  these  conditions,  such  vioLation  shall  be 
consti'ued  to  be  the  act  of  the  insured,  and  shall  I'ender  this  policy  void."  The 
application  requii-ed  the  assui'ed  to  state  what  incumbrances  existed  upon  the 
jiroperty,  and  he  stated  "  none."  The  application  was  made  a  part  of  the  policy. 
In  fact,  there  were  judgments  against  the  real  estate  that  operated  as  lisns  and 
incumbrances  thei-eon,  and  the  defendants  insisted  that  this  was  a  bi'each  of  the 
warranty  against  incumbrances  and  avoided  the  policy.  But  the  court  held  that 
it  was  competent  for  the  plaintiff  to  show  that  the  agent  was  informed  of  these 
liens  before  the  contract  was  made,  and  he  (the  agent),  in  filling  up  the  applica- 
tion, with  full  knowledge  of  the  facts,  wrote  "  none,"  and  that  these  facts  estopped 
the  defendants  from  setting  up  the  existence  of  such  liens  in  avoidance  of  the 
policy.  The  doctrine  of  this  case  is  similar  in  principle  to  Malleable  Iron,  Works 
v.  Ins.  Co.,  ante.  See  also,  Cinriberland  Valley,  etc.,  Ins.  Co.  v.  Schdl,  29  Penn. 
■St.  31,  where  it  was  held  that  the  omission  of  the  agent  to  state  in  the  application, 
which  was  fiUed  up  by  him,  the  existence  of  an  oven  and  bakery  upon  the  prem- 
ises, of  the  existence  of  which  he  knew,  and  which  was  material  to  the  riik,  could 
not  be  set  up  by  the  defendants  to  avoid  the  policy.  See  also,  Maliere  v.  Penn. 
Ins.  Co.,  5  Rawle  (Penn.)  342,  where  the  defendants'  secretary,  although  correctly 
informed,  misdescribed  the  property,  and  it  was  held  that  such  misdescription 
could  not  avail  the  defendants  in  defense.  As  to  neglect  to  state  incumbrances 
huntm  to  agent,  see  Michigan  State  Ins.  Co.  v.  Lewis,  30  Mich.  41 ;  Hoine  Mut. 
F.  Ins.  Co.  V.  Garfield,  60  111.  124;  HaHford,  etc.,  Ins.  Co.  v.  Hanner,  2  Ohio  St. 
452.     See  statement  of  case,  ante;  BidMell  v.  N.  W.  Ins.  Co.,  24  N.  Y.  302. 

'Hodgkins  v.  Montgomery,  etc.,  Ins.  Co.,  34  Barb.  (N.  Y.)  213 ;  Southern,  etc., 
Ins.  Co.  V.  Lewis,  42  Ga.  587;  Caston  v.  Momnouth,  etc.,  Ins.  Co.,  54  Me.  170; 
Franklin  v.  Atlantic  Ins.  Co.,  42  Mo.  456 ;  Longhiir.st  v.  Star  Ins.  Co.,  19  Iowa, 
364 ;  American  Central  Ins.  Co.  v.  McLanathan,  11  Kan.  533 ;  Atlantic  Ins.  Co.  v. 
Wright,  22  HI.  462  ;  McBHde  v.  Phoenix  Ins.  Co.,  27  Wis.  693  ;  Rockfm-d  Ins.  Co. 
V.  Nelson,  65  111.  415  ;  Coombs  v.  Hannibal  Ins.  Co.,  43  Mo.  148 ;  Emery  v.  P'lsca- 
taqua,  etc.,  Ins.  Co.,  52  Me.  322 ;  Buckley  v.  Gannett,  47  Penn.  St.  204. 

'In  Owens  v.  Holland  Purchase  Ins.  Co.,  56  N.  Y.,  565,  the  assui-ed  placed  the 
valuation  of  the  farm,  buildings  and  personal  property  at  $14,000.  The  agent 
wrote  the  v£iluation  of  the  buildings  and  personal  property  at  that  sum,  and  the 
plaintiff  signed  the  application  without  discovering  the  error.  The  court  held 
that  the  en-or  must  be  treated  as  the  en-or  of  the  insurer,  and  the  agent  being 
informed  of  the  real  facts,  the  company  could  not  set  up  the  misstatement  in 
defense. 

'Rowley  v.  Empire  Ins.  Co.,  ante;  Maher  v.  Hibernian  Ins.  Co.,  ante. 

*Jackson  v.  Mtna  Ins.  Co.,  16  B.  Mon.  (Ky.)  242  ;  Qillixxt  v.  Pawtucket,  etc., 
Ins.  Co.,  8  R.  I.  282 ;  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  ante. 

'Mershoji  v.  Natvmal  Ins.  Co.,  34  Iowa,  87. 
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in  relation  to  the  risk  and  known  to  him,^  and,  failing  to  do  so,  the 
courts,  acting  upon  the  presumption  that  he  intends  to  deal  ho7iestl/y, 
will  treat  him  as  having  waived  the  conditions  of  the  policy,  so 
far  as  they  operate  to  defeat  liability  in  view  of  the  facts  known 
to  the  insurer  prior  to  the  time  when  it  was  made."  And  in  all 
cases  the  knowledge  of  the  agent  is  to  be  imputed  to  the  princi- 
pal.°  Thus,  where  the  assured  has,  with  the  knowledge  of  the  insurer, 
forfeited  his  rights  under  the  policy  by  a  breach  of  some  of  its  condi- 
tions, as  by  increasing  the  hazard,*  or  exceeding  the  limit  as  to  the 
amount  of  the  aggregate  insurance  permitted ;  °  or  where  it  is  known 
by  the  insurer  that  the  policy  was  obtained  by  fraud,'  or  by  misrepre- 
sentation as  to  the  character  or  situation  of  the  risk;'  or  in  any 
respect,  or  for  any  cause,  a  recognition  thereof  by  the  insurer  or  his 
agent,  after  such  knowledge  is  acquired,  as  a  subsisting,  valid  obliga- 
tion, by  accepting  the  premium  thereon ;  °  renewing  the  same ; " 
making  an  assessment  when  none  would  be  permissible,  if  not  a  valid 
obligation ; '"  or,  indeed,  any  decisive  act  recognizing  the  validity  of 
the  contract,  is  treated  as  a  waiver  of  the  forfeiture."  The  effect  to 
be  given  to  the  agent's  knowledge  of  the  facts  must  of  course  be 
measured  by  his  authority,  apparent  or  real.  If  he  is  authorized  to 
pass  upon  a  risk  withont  submitting  it 'to  the  principal,  or  if  he  is 
authorized  to  fill  up  the  application  and  examine  or  suney  the  risk  for  the 
company,  his  knowledge  is  the  knowledge  of  the  company,  and  his 

^Jackson  v.  Mtna  Ins.  Co.,  16  B.  Mon.  (Ky.)  242. 

'  Peoria  M.  &  F.  Ins.  Co.  v.  Hall,  ante. 

'  Witlierell  v.  Maine  Ins.  Co.,  49  Me.  200 ;  Peoria  M.  &  F.  Ins.  Co.  v.  EM, 
ante;  Eowley  v.  Empire  Ins.  Co.,  36  N.  Y.  550;  Owens  v.  Holland  Purchase  Ins. 
Co.,  56  id.  565. 

'  Keenan  v.  Missouri,  etc.,  Ins.  Co.,  12  Iowa,  126 :  Viall  v.  Genesee,  etc.,  Ins. 
Co.,  19  Barb.  (N.  Y.)  440. 

'Lycoming  Ins.  Co.  v.  Stockblower,  26  Penn.  St.  199 ;  Hand/y  v.  N.  S.  Ins.  Co., 
ante. 

'  Armstrong  v.  Turquand,  9  I.  &  C.  L.  32. 

'  Fi-ost  V.  Saratoga,  etc.,  Ins.  Co.,  5  Den.  (N.  Y.)  154  ;  Hadley  v.  N.  H.  Ins.  Co., 
ante. 

'Mershan  v.  Natimial  Ins.  Co.,  34  Iowa,  87;  Arimtrongy.  Tmquand,  ante. 
In  Washoe  Tool,  etc.,  Co.  v.  Hihemia  Ins.  Co.,  66  N.  Y.  613,  it  was  held  that 
where  an  agent  delivers  a  policy  containing  a  clause  that  the  company  should 
not  be  liable  unless  the  premium  "be  actually  paid,"  without  yequiring  pre- 
payment, the  condition  was  waived,  and  that  the  fact  that  the  premium  was  sev- 
eral times  demanded,  and  was  not  paid,  and  the  policy  was  not  canceled,  did  not 
operate  to  defeat  the  waiver,  but  that  the  policy  remained  operative,  and  the 
original  credit  would  continue  until  notice  of  the  cancellation  of  the  policy  was 
given. 

'  Miner  v.  Phcenix  Ins.  Co.,  27  Wis.  693. 

^''  Frost  V.  Saratoga,  etc.,  Ins.  Co.,  ante;  Viall  v.  &enesee,  etc.,  Ins.  Co.,  ante. 

"  Lycoming  Ins.  Co.  v.  Stockbower,  ante. 
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neglect  is  their  neglect ; '  but  if  he  only  has  authority  to  receive  and 
forward  applications,  and  does  not  assume  to  act  as  surveyor  of  the 
risk,  and  does  not  attempt  to  advise  the  assured  what  questions  to 
answer,  or  how  to  answer  them,  his  knowledge  of  the  facts  does  not 
estop  the  insurer." 

In  all  cases  the  binding  force  of  an  act  done  or  omitted  by  an  agent, 
is  to  be  measured  by  his  apparent  authority,  and  is  to  be  determined 
by  the  jury,'  and  if  there  is  any  limitation  placed  upon  the  agent's 
authority,  of  which  the  assured  has  notice,  he  can  claim  no  advantage 
from  anything  done  by  the  agent  in  excess  thereof.*  But,  in  order  to 
estop  the  insurer,  the  act  claimed  as  a  waiver,  must  be  shown  to  have  been 
done  with  fvU  knowledge  of  the  forfeiture,''  and  one  which  necessarily 
operates  as  a  recognition  of  the  validity  of  the  policy." 

^Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176;  Plumb  v.  Cattarangtis,  etc.,  Ins. 
Co.,  18  N.  Y.  392 ;  Miller  v.  Mut.  Benefit  Life  Ins.  Co.,  31  Iowa,  216. 

^  Ayres  v.  Hartford  Ins.  Co.,  ante;  Malleaahle  Iron  Works  v.  Phcenix  Ins.  Co., 
ante;  Smith  v.  Cash.  Mut.,  etc.,  Ins.  Co.,  24  Penn.  St.  320 ;  Bartholomew  v.  Mer- 
chants' Ins.  Co.,  25  Iowa,  507.  The  doctrine  of  this  case,  however,  has  been 
virtually  denied  in  the  case  cited  ante.  Miller  v.  Mut.  Ben.  Life  Ins.  Co. 

'In  Carrugiy.  Atlantic  Ins.  Co.,  40  Ga.  135,  the  defendant's  ag-ent  was  authoi-- 
ized  to  take  and  revoke  risks.  It  was  held  that  this  gave  him  authority  to  consent 
to  other  insurance,  either  in  writing  or  by  pai-ol.  In  Neal  v.  Irving,  1  C.  &  P.  61, 
the  pei-son  who  signed  the  plaintiflf 's  policy  had  been  in  the  habit  of  signing  the 
defendant's  name  to  policies,  and  it  was  held  that  this  was  sufficient  to  show  that 
the  defendant  had  authoiized  him  to  do  so.  Brocklebank  v.  Sugrell,  5  C.  &  P.  21. 
In  Miller  v.  Phoenix  Ins.  Co.,  27  Iowa,  203,  the  agent  of  the  defendant  issued  a 
circular,  stating  that  all  losses  under  policies  issued  at  his  office  would  be  paid 
through  him  ;  and  also  another  circular,  stating  that  they  would  be  paid  in  bank- 
able funds.  This  was  held  proper  evidence  for  the  jury,  from  which  they  might 
find  that  he  had  authority  to  accept  an  order  drawn  by  the  assured  upon  the 
insurer  in  favor  of  a  third  pei'son,  for  the  amount  of  a  loss.  See  also,  Ihylei  v. 
National  Ins.  Co.,  49  Mo.  380.  In  Veile  v.  Qermania  Ins.  Co.,  26  Iowa,  9,  it  was 
held  that  where  an  agent  had  authority  to  cancel  policies  because  of  an  increase 
of  risk,  he  also  had  authority  to  waive  breaches  of  conditions  in  the  policy.  In 
JEtna  Ins.  Co.  v.  Maguire,  51  111.  342,  the  agent  was  authorized  to  issue  policies  in 
Nebraska  city.  He  issued  a  policy  upon  property  in  an  other  county,  and  the 
insurei-s  defended  against  a  loss  under  the  policy,  upon  the  ground  that  he  had 
no  authority  to  issue  policies  there,  but  the  court  held  that  this  defense  could  not 
be  available  unless  they  show  that  the  plaintiff  knew  that  he  was  acting  in  access 
of  his  authority.  The  question  is  not  what  power  the  agent  had,  but  what  power 
did  the  insurers  hold  him  mut  as  having.  Lungstrap  v.  fferman  Im.  Co.,  57  Mo. 
107 ;  Eclectic,  etc.,  Ins.  Co.  v.  Fahrerikrug,  68  111.  463  ;  &oit  v.  National  Protection 
Ins.  Co.,  25  Barb.  (N.  Y.)  189  ;  Keenan  v.  Missouri  State  Ins.  Co.,  12  Iowa,  126  ; 
McCulUmgh  v.  Talladega  Ins.  Co.,  46  Ala.  376 ;  Wilson  v.  Genessee  Ins.  Co.,  14 
N.  Y.  418  ;  Warner  v.  Peoi-ia,  etc.,  Ins.  Co.,  14  Wis.  318  ;  Bodine  v.  Exchange  Ins. 
Co.,  51  N.  Y.  117  ;  Malleable  Iron  Works  v.  Phoenix  Ins.  Co.,  25  Conn.  465 ;  ffale 
V.  Lewis,  L.  R.  9  Q.  B.  730;  Gfoodson  v.  Brooke,  4  Camp.  163  ;  Com'l  Ins.  Co.  v. 
Ives,  56  111.  402;  Grady  v.  American,  etc.,  Ins.  Co.,  60  Mo.  116. 

*  Thayer  v.  Agricultural  Ins.  Co.,  5  Hun  (N.  Y.)  566. 

'State,  etc.,  Ins.  Co.  v.  Arthur,  30  Penn.  St.  315 ;  Finley  v.  Lycoming  Ins.  Co., 
30  id  311 ;  Hazard  v.  Franklin  Mut.  F.  Ijis.  Co.,  7  R.  I.  429  ;  Hiehl  v.  Adams  Co. 
Mut.  Ins.  Co.,  58  Penn.  St.  443  ;  Allen,  v.  Vermont  Mut  F.  Ins.  Co.,  12  Yt.  366. 

•  N'eeley  v.  Onondaga,  etc.,  Ins.  Co.,  7  Hill  (N.  Y.)  49. 
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Mere  rumors,  known  to  agent,  not  imputable  to  principal. 

Sec.  404.  While  the  knowledge  of  the  agent  is  imputable  to  the 
principal,  yet,  this  holds  only  as  to  knowledge  acquired  in  his  capacity 
as  agent,  and  mere  rumors,  or  matters  coming  to  his  knowledge  in  his 
individual  capacity,  are  not  imputable  to  the  principal.'  Neither  is 
the  insurer  affected  by  knowledge  as  to  the  risk  or  any  changes  therein 
that  come  to  the  agent  in  his  individual  capacity,  after  the  contract  is 
made.'  But  knowledge  of  matters  brought  to  his  attention  by  the 
assured  or  his  agent,  concerning  the  risk,  is  imputable  to  the  insurer 
and  binding  upon  him.'  The  agent,  in  filling  up  the  application,  is 
not  necessarily  the  agent  of  the  assured,  although  the  company  has 
expressly  directed  him  to  so  consider  himself.' 

Wo  power  implied  to  settle  loss,  from  fact  of  agency. 

Sec.  405.  The  mere  fact  that  an  agent  is  shown  to  have  authority 
to  issue  policies  and  countersign  the  same,  does  not  warrant  an  infer- 
ence that  he  has  authority  to  adjust  and  settle  losses,  or  waive  the 
performance  of  conditions  in  the  policy,  and  the  fact  that  he  assumes 
to  do  so  does  not  even  tend  to  establish  his  authority.  Authmity  in 
fact,  or  a  usage  that  warrants  such  an  inference,  or  a  ratification  of  his  acts 
must  be  shown.''  The  principal  is  only  liable  for  acts  done  by  the  agent 
within  the  scope  of  his  real  or  apparent  authority,  and  no  amount  of 
assumption  of  authority  by  him,  not  within  the  scope  of  such  real  or 
apparent  authority,  will  confer  power  upon  him  to  bind  his  principal.' 

Notice  to  agent,  notice  to  principal. 

Sec.  406.  In  all  cases  where  notice  is  required  to  I  e  given,  unless 
some  special  officer  is  named  to  whom  it  shall  be  given,  notice  to  an  agent 
of  the  company,  is  notice  to  the  company.     Thus  when  notice  of  other 

^  Keenan  v.  Dvlmque,  etc.,  Ins.  Co.,  13  Iowa.  375. 

°  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176. 

'In  Badley  v.  N.  H.  F.  Im.  Co.,  55  N.  H.  110  ;  5  Ben.  P.  I.  C.  700,  it  was  held 
that  the  agent's  knowledg-e  of  other  insurance  was  imputable  to  the  company  ; 
also  that  where  the  agent  insured  the  plaintiff's  building,  which  was  used  as  a 
.summer  hotel,  as  a  dwelling-house,  concealing  the  fact  from  the  company,  but  know- 
ing it  himself,  there  being  no  collusion  or  fraud  on  the  part  of  the  assured,  his 
knowledge  was  imputable  to  the  plaintiff,  and  estopped  the  defendant  from  set- 
ting up  such  matters  in  defense. 

^Beebe  v.  HaHfnrd  Ins.  Co.,  25  Conn.  51  ;  4  Ben.  F.  I.  C.  55. 

^  Biishv.  Weitdhester  Ins.  Co.,  63  N.  Y.  531.  An  agency  cannot  be  created  by 
the  representation  of  an  assumed  agent.  Marvin  v.  Wilbur,  52  N.  Y.  270 ;  lAghtr 
body  V.  N.  American  Ins.  Co.,  23  Wend.  (N.  Y.)  22  ;  Plumb  v.  Cattaraugus  Ins. 
Co.,  18  N.  Y.  392 ;  Admance  v.  Bmoe,  52  Barb.  (N.  Y.)  399. 

°  Peokham,  J.,  in  Marvin  v.  Wilbur,  ante ;  Post  v.  ^tna  Ins.  Co.,  43  Barb. 
(N.  Y.)  361 ;  Ins.  Co.  v.  WUkinson,  13  Wall.  (U.  S.)  222  ;  Bush  v.  Westchester 
Ins.  Co.,  ante. 
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insurance  is  required  to  be  given,  notice  given  to  the  agent  is  sufficient,' 
and  if  no  special  mode  in  which  it  shall  be  given  is  provided,  any 
notice  conveying  the  requisite  information,  wr  tten  or  verbal,  is  suffi- 
cient,' or  if  the  agent  knew  of  the  other  insurance  when  the  contract 
was  entered  into,  it  is  not  only  a  waiver  of  notice,  but  also  of  a  forfeit- 
ure on  that  ground.'  It  is  not  necessarily  essential  that  the  agent 
should  be  clothed  with  authority  to  issue  policies.  It  is  enough  if  he 
is  authorized  to  receive  applications,  make  surveys,  deliver  policies 
and  receive  the  premiums  therefor,  and  is  in  any  measure  held  out 
by  the  insurer  as  having  authority  to  act  for  it  in  any  or  all  of  these 
respects.' 

Mistake  of  agent  ixnputable  to  insurer. 

Sec.  407.  There  seems  to  be  no  question  but  that,  in  all  cases  where 
t?ie  mistake  is  the  fault  of  the  agent  it  may  lie  shown,  and  when  established, 
the  insurer  is  bound  to  respond  upon  the  contract  actually  made,''  and  this 
extends  not  merely  to  mistakes  in  the  policy,  but  also  to  mistakes  arising  from 
mis-advice  of  the  agent,  or  his  misconception  of  the  legal  effect  of  certain 
conditions." 

'McEwen  v.  Montgomery,  etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  101 ;  3  Bennett's  F.  I.  C. 
208. 

'McEwenv.  Montgomery,  etc..  Ins.  Co.,  5  Hill  (N.  Y.)  101;  Bennett's  F.  I.  C. 
269 ;  Sexton  v.  Montgomery,  etc.,  Ins.  Co.,  9  Barb.  (N.  Y.)  191 ;  Carroll  v.  Charter 
Oak  Ins.  Co.,  38  id.  402  ;  Sckenek  v.  Mercer,  etc.,  Ins.  Co.,  24  N.  J.  447  ;  National 
Ins.  Co.  V.  Crane,  16  Md.  260 ;  Dayton  Im.  Co.  v.  Kelly,  24  Ohio  St.,  345 ;  Hay- 
wardv.  National  Ins.  Co.,  52  Mo.  181 ;  iws.  Co.  of  N.  Ainerica  v.  McDowell,  50  111. 
120;  Russell  v.  State  Ins.  Co.,  55  Mo.  585  ;  Hardy  v.  N.  H.  F.  Ins.  Co.,  ante. 

'  6reJ6  V.  International  Ins.  Co.,  1  Dill.  (U.  S.)  443  ;  Carroll  v.  Charter  Oak  Ins. 
Co.,  ante;  Badleyv.  N.  H.  F.  Ins.  Co  ,  55  JST.  H.  110 ;  National  Ins.  Co.  v.  Crane, 
ante;  Van  Bories  v.  United  Life  and  Fire,  etc.,  Ins.  Co.,  8  Bush  (Ky.)  133  ;  Hay- 
ward  v.  National  Ins.  Co.,  ante;  Cobb  v.  /ra.s.  Co.  of  N.  America,  11  Kan.  93; 
Webster  v.  Phoenix  Ins.  Co.,  36  Wis.  67 ;  Horwitz  v.  Eguitable  Ins.  Co.,  40  Mo.  157. 
In  Kenton  Ins.  Co.  v.  Shea,  6  Bush.  (Ky.)  174,  the  agent  knew  of  other  insurance 
obtained  subsequently  through  him.  It  was  not  indorsed  on  the  policy  issued  by 
defendants.  But  it  was  held  that  the  acts  of  the  agent  amounted  to  a  waiver  of 
the  condition.  The  same  doctrine  was  held  in  Horwitz  v.  Equitable  Ins.  Co.,  ante, 
under  a  similar  state  of  facts.  In  Dayton  Ins.  Co.  v.  Kelly,  ante,  it  was  held,  that 
where  the  agent  contracted  to  deliver  "  a  regular  -policy,"  it  must  be  construed  to 
mean  a  valid  policy,  and  as  a  permission  for  all  prior  insurance.  When  notice  of 
other  insurance  is  given  to  an  agent  or  to  the  company,  they  are  bound  either  to 
indorse  consent  thereon  or  cancel  the  policy,  and  failing  to  cancel,  they  are  treated 
as  consenting.  Planters',  etc.,  Ins.  Co.  v.  I/yons,  38  Tex.  253 ;  National  Iiis.  Co. 
V.  Crane,  ante. 

*McEwen  v.  Montgomery,  etc.,  Ins.  Co.,  ante. 

"HaAley  v.  N.  H  Ins.  Co.,  55  N.  H.  110 ;  5  Ben.  F.  I.  C.  700 ;  Marshall  v.  Co- 
Iwnbian  Ins.  Co.,  27  id.  164 ;  Ins.  Co.  v.  Wilkinson,  13  Wall.  (TJ.  S.)  222  ;  Rowley 
v  Empire  Ins.  Co.,  36  N.  Y.  550;  Union,  etc.,  Ins.  Co.  v.  Keyset;  32  N.  H.  313 ; 
Ghmrdlan  Life  Ins.  Co.  v.  Hogan,  80  111.  35 ;  RobeHs  v.  Continental  Im.  Co.,  41 
Wis.  321;  Franklin  %.  Atlantic  Ins.  Co.,  42  Mo.  456;  Ainerican  Ins.  Co.  v.  Mc- 
Lanathan,  11  Kan.  549 ;  Campbell  v.  Iiis.  Co.,  37  N.  H.  35. 

"In  ^tna,  etc.,  Ins.  Co.  v.  Olmstead,  21  Mich.  246  ;  4  Am.  Rep.  483,  this  questijm 
was  carefully  discussed  by  Cooley,  J.     The  facts  appear  in  the  opinion,  and  I 
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Thus,  where  the  assured  held  a  mechanic's  lien  upon  premises,  and 
the  agent  described  it  in  the  policy  as  a  mortgage  interest,  and  the 

give  it  entire.  He  said :  "  Olmstead  recovered  judgment  in  the  court  below  upon 
k  j)olicy  of  insurance  issued  by  the  plaintiff  in  error,  and  by  which  they  insured 
him  against  loss  by  tire  on  his  hotel  and  the  furniture  therein,  and  hotel-bam,  in 
the  village  of  Lyons.  A  loss  having  occurred,  the  insurers  refused  to  pay  on  the 
ground  of  a  breach  of  warranty  by  the  insured,  which,  by  the  terms  of  the  policy, 
rendei'ed  that  instrument  void.  It  appears  that,  by  the  policy,  it  was  expressly 
provided  that  'if  an  application,  survey,  plan  or  description  of  the  property  herein 
insured  is  referred  to  in  this  policy,  such  application,  survey,  plan  or  desciiption 
shall  be  considered  a  part  of  this  policy,  and  a  wan-anty  by  the  insured.'  The 
pnhcy  was  based  upon  an  application,  which  contained  questions  and  answers, 
and  the  ninth  question,  with  the  answer  thereto,  was  as  follows  :  '  9.  Incumbrance ; 
if  any,  state  the  amount.  Is  there  any  insui-ance  by  the  mortgagees  ?  State  the 
amount.  9.  No.'  The  breach  of  wai'ranty  relied  upon  was,  that  at  this  time 
there  were  two  mortgages  upon  the  insured  property  ;  and  this  fatt  was  not  dis- 
puted. To  avoid  the  force  of  this  objection,  Olmstead,  the  plaintiff  (below),  called 
the  agent  of  the  insm-ance  company,  and  proved  by  him  that  at  the  time  of  taking 
the  application  he  knew  of  the  existence  of  the  two  mortgages ;  that  the  witness 
drew  the  application,  and  asked  Olmstead  to  look  at  and  sign  it ;  that  the  ques- 
tion of  incumbrances  was  talked  over  between  them  at  the  time,  and  whether  the 
mortgages  should  be  mentioned  in  the  application  was  fully  discussed ;  that  the 
witness  advised  Olmstead  that  he  did  not  think  it  would  make  any  difference 
whether  the  mortgages  were  mentioned  in  the  application  or  not.  as  there  was  no 
insurance  by  the  mortgagees  ;  that  the  witness  expressed  the  opinion  to  Olmstead 
that  he  could  answer  the  ninth  intei-rogatory  'No,'  and  that  Olmstead  would  not 
have  signed  it  if  the  witness  had  not  told  him  he  had  better.  If  we  recur  again 
to  the  ninth  interrogatory  we  shall  perceive  that  in  fact  it  embraces  a  number  of 
questions,  only  one  of  which  can  be  answered  by  a  distinct  affirmative  or  negative. 
The  only  answer  given  to  all  these  questions  is  'No  ; '  and  this  is  a  proper  reply 
only  to  the  question  '  Is  there  any  insurance  by  the  mortgagees  1 '  It  does  not 
answer  the  request  to  state  the  amount  of  incumbrance,  if  any.  The  interroga- 
tory and  the  answer  taken  together  are  ambiguous,  and  we  cannot  feel  assured 
that  the  apphcant.  in  signing  this  paper,  understood  his  reply  as  asserting  any 
Ihnig  more  than  that  there  was  no  insurance  on  behalf  of  mortgagees  on  the  same 
property.  The  paj'ol  evidence  tends  to  show  that  that  was  his  undei-standing ; 
that  he  wa.s  lea  to  believe  that  it  was  to  the  point  of  othei-  insurance  that  the  inter- 
rogatory was  directed,  and  consequently  he  had  given  the  insurers  all  the  infor- 
mation their  blank  application  called  for.  And  we  think  it  becomes  pertinent  to 
inquire  who  impressed  him  with  this  behef  ?  Had  it  been  some  one  of  whom  he 
sought  intormation  and  counsel  on  his  own  behalf,  or  had  it  even  been  a  mere 
stranger,  the  insured  must  have  acted  upon  his  belief  at  his  peril.  Such,  how- 
ever, was  not  the  case  here.  The  agent  of  the  insurance  company  assumed  to 
have  all  the  requisite  knowledge  foi'  preparing  the  proper  papers,  and  volunteered 
to  make  them  out.  He  had  all  the  necessary  information  for  that  pui-pose,  and 
nothing  was  concealed  from  him.  If  the  application  is  not  in  due  form,  and  if  it 
tails  to  give  all  the  iniormation  called  for,  it  must  be  either  because  the  agent  was 
too  Ignorant  of  the  business  to  be  properly  intrusted  with  the  agency,  or  because 
he  was  so  negligent  or  reckless  that  he  did  not  trouble  himself  to  d4ft  them  cor- 
rectly ;  or  lastly  because  he  was  disposed  to  take  Olrastead's  money  on  the  fraud- 
" ,!,  Pretense  of  giving  him  indemnity  when  he  knew  he  was  giving  none  what- 
^w;v»  .  ^'''"f  '•"J\™doubtedly  is,  that,  in  the  absence  of  fraud,  accident  or 
^nhtnt  oT'l^?'"^'  he  conclusively  presumed  to  understand  the  force  of  his 
n«r  I  «h.;if  ,?  f.  1  ^""""J  ^l  *?''"■  *«'™^-  S^*  it  «^""0t  he  tolerated  that  one 
fh^n^i-P^  Hl„t    V  *''^,.<=0"  '-act  for  the  other,  and  receive  the  consideration,  and 

0  stn  ani  n  rn.''  °^^'^'^*r.-°°  ''l^  f''°""'^  *^^*  ^«  ^^'1  ^"duced  the  other  party 
to  sign  an  untrue  'l^Pfff  entationwhich  was,  by  the  very  terms  of  the  contract,  to 
"""         i  —  I-    "         '     -         ■  ^^ 

to 

drawn  b"v  "an  Tn^i^T'^t"'?  ""  /'  '"*  "'Y*^  "'^"^ '"  ^"^^  <=^e  the  paper  in  question  was 
diawn  by  an  agent;  but  we  do  not  think  that,  in  a  legal  point  of  view,  the  rights 
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agent,  upon  having  his  attention  called  to  the  error,  said  that  a  mort- 
gage and  a  mechanic's  lien  were  the  same  thing  in  the  law  of  insur- 
ance, and  thereupon  the  assured  paid  the  premium  and  took  the 
policy,  it  was  held  that  the  company  were  bound  to  respond  to  the 
contract  as  made,  and  that  the  fact  that  the  assured  accepted  it  with 
full  knowledge  of  the  error,  did  not,  in  view  of  the  acts  of  the  agent, 
estop  him  from  seeking  a  reformation  thereof.'  So  where  the  assured,  in 
answer  to  an  inquiry  as  to  the  value  of  the  premises,  stated  that  the 
land,  buildings  and  personal  pi-opwty  were  worth  §14,000,  and  the 
agent  wrote  the  answer  "  farm  and  buildings  §14,000,"  it  was  held 
that  the  mistake  was  the  defendants,  and  they  were  estopped  from 
setting  it  up  in  avoidance  of  the  policy." 

Bevocation  of  anthoritj. 

Sec.  408.  Of  course  it  is  competent  for  the  insurer  at  any  time  to 
revoke  the  authority  of  an  agent,  and  a  person  dealing  with  him  after 

of  the  parties  ai-e  any  different  from  what  they  woulti  be  had  the  agent  himself 
been  insui'er.  The  insurance  business  of  the  world  is  done  thi'Dug-h  agents 
almost  exclusively,  and  the  maxim  qui  faeit  per  alivm,  fadt  per  se  applies  with 
special  force  to  their  acts.  These  agents  assume  to  have,  and  generally  do  have, 
much  more  intimate  knowledge  of  the  business  than  those  with  whom  they  deal. 
They  may  also  be  fairly  pi-esumed  to  understand  the  requirements  of  their  prin- 
cipals, and  how  pi'operly  and  legally  to  fill  up  the  blank  applications  and  other 
papers  with  which  their  principals  intrust  them.  The  community  in  general  do 
not  assume  to  be  familiar  with  these  matters,  and  would  not  venture  in  any  case 
to  set  up  their  own  view  of  what  was  or  was  not  the  proper  form  of  an  application, 
against  the  positive  assei'tion  of  an  expert.  The  foi'ms  and  requirements  of  dif- 
ferent insurers  are  different ;  and  when  an  agent,  who  at  the  time  and  place  is  the 
sole  representative  of  the  principal,  assumes  to  know  what  information  the  prin- 
cipal requires,  and  after  being  furnished  with  all  the  facts,  di'afts  a  paper  which 
he  declares  satisfactoiy,  induces  the  other  party  to  sign  it,  receives  and  retains 
the  premium  moneys,  and  then  delivers  a  contract  which  the  other  party  is  led  to 
believe,  and  has  a  i-ight  to  believe,  gives  him  the  indemnity  for  which  he  paid  his 
money,  we  do  not  think  the  insurer  can  be  heard  in  repudiation  of  the  indemnity, 
on  the  ground  of  his  agent's  unskillfulness,  carelessness  or  fraud.  If  this  can  be 
done  it  is  easy  to  see  that  the  community  is  at  the  mercy  of  these  insurance  agents, 
who  will  have  little  difficulty  in  a  large  pi-oportion  of  the  cases,  in  giving  a  worth- 
less policy  for  the  money  they  receive.  We  have  never  seen  reason  to  doubt  the 
correctness  of  the  decision  in  Peoria  Marine  and  Fire  I-ns.  Co.  v.  Hall,  12  Mich. 
203,  the  principle  of  which  goveras  the  present  case.  Without  undertaking  to 
say  that  the  answer  to  the  ninth  interrogatory  as  above  given  can  be  declared 
untnie,  we  think  if  it  is  so,  and  the  policy  for  that  reason,  according  to  its  terms, 
made  void  at  its  delivery,  the  agent,  who  had  knowledge  of  all  the  facts,  was 
chai-geable  also  with  knowledge  of  this  invalidity ;  that  the  insurers  are  also 
chargeable  with  the  knowledge  possessed  by  their  agent,  and  that  consequently 
it  was  a  fi-aud  on  their  part  to  receive  the  premium  moneys  and  deliver  the  policy 
without  intending  it  should  have  effect  under  such  circumstances.  Such  a  fraud 
the  law  will  not  permit  to  be  consummated,  Imt  on  the  contrary  will  hold  that  when 
they  delivered  the  policy,  it  was  with  the  intention  that  it  should  take  effect  and  that 
the  insured  should  have  the  benefit  from  it  for  which  he  paid,  and  if  there  was  any 
errcrr  or  airMguity  in  the  application  which  their  agent  prepared,  they  must  be  held 
to  have  waived  it."  ' 

'  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364. 

'  Owens  V.  Holland  Pu/rchase  Ins.  Co.,  56  N.  Y.  565. 
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his  authority  is  revoked,  who  knows,  or  ought  to  know  the  fact,  derives 
no  advantage  therefrom ;  but  in  all  cases  it  is  a  question  of  fact  for 
the  jury,  whether  the  assured  knew,  or  ought  to  have  known,  that  the 
agent's  authority  had  been  revoked ; '  and  if  it  is  claimed  that  notice 
of  the  revocation  was  given,  it  must  be  such  notice  as  clearly  brings 
the  fact  to  the  mind  of  the  assured.  A  simple  direction,  "remit 
(premiums)  direct  to  home  office,"  does  not  serve  as  notice  that  the 
agent's  authority  to  receive  premiums  has  been  withdrawn.'' 

"A  person,"  says  Andrews,  J.,  in  the  case  last  referred  to,  "who 
has  dealt  with  au  agent  in  a  matter  within  his  authority,  has  a  right 
to  assume,  if  not  otherwise  informed,  that  the  authority  continues ;  and 
when  the  dealing  continues  after  the  authority  is  revoked,  the  princi- 
pal is  nevertheless  bound,  unless  notice  of  the  revocation  is  brought  home 
to  the  other  party  ;"  and  if  the  agent  remains  an  agent  for  any  pur- 
pose, the  assured  has  a  right  to  presume  that  he  remains  agent,  with 
power  to  do  all  acts  that  he  has  previously  been  accustomed  to  do : 
and  if  his  authority  has  been  curtailed  in  any  respect,  the  insurer 
must  bring  notice  of  the  curtailment  of  authority  home  to  the  assured.' 

In  no  case,  after  a  loss,  can  a  foreign  insurance  company  revoke  the 
authority  of  an  agent  so  as  to  defeat  the  service  of  process  upon  it.* 

Agent's  clerk. 

Sec.  409.  Not  only  is  the  insurer  responsible  for  the  acts  of  its 
agent,  but  also  for  the  acts  of  the  agent's  clerks,  or  any  person  to 
whom  he  delegates  authority  to  discharge  his  functions  for  him.' 
Of  course,  the  act  must  be  done  by  some  person  authorized  ex- 
pressly, or  impliedly  by  the  agent,  and  under  such  circumstances 
that  the  insurer  knew,  or  ought  to  have  known  that  other  persons 
would  be  employed  by,  and  to  act  for  the  agent.  In  a  New  York  case,' 
the  question  was  whether  the  policy  was  renewed.  The  original  policy 
was  issued  to  the  plaintiffs  through  John  Whelp,  who  had  been  agent 
for  the  defendant  for  several  years,  and  his  name  was  indorsed  upon 
the  policy  as  such  agent.  His  son,  Charles  "Whelp,  had,  for  three  or 
four  years,  acted   as   his   clerk   and   assistant  in  the  business  of  his 

'  HfcI'TeiUey  v.  Continental,  etc.,  Ins.  Co.,  66  N.  Y.  23. 
"  McNeilley  v.  Ins.  Co.,  ante. 
'  McNeilley  v.  Ins.  Co.,  ante. 

*  Michael  v.  Ins.  Co.  of  Nashville,  10  La.  An.  737;  4  Ben.  F.  I.  0.  29. 

'  Houghton  v.  Eidbank,  4  Camp.  88  ;  Niel  v.  Erving,  I  Esp.  61 ;  Mound  City 
lAfe  Ins.  Co.  v.  Beeth,  49  Ala.  529. 

*  Bodine  v.  Exchange  Ins.  Co.,  51  N.  Y.  666 ;  10  Am.  Rep.  666. 
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agency.  On  the  10th  of  January,  1863,  the  day  after  the  policy 
expired,  Charles,  acting  for  his  father,  called  upon  the  company  and 
obtained  a  renewal  certificate  for  the  plaintiffs  for  one  year  from  Jan- 
uary 18,  1863.  He  had  been  in  the  habit  for  three  or  four  years  of 
receiving  such  renewals  from  the  company  for  a  similar  purpose,  and 
frequently,  with  the  knowledge  of  his  father,  delivered  them  to  the 
parties  for  whom  they  were  intended,  without  exacting  payment  of 
the  premiums.  There  was  a  conflict  of  evidence  as  to  what  occurred 
at  the  time  the  renewal  certificate  in  question  was  taken  to  the  plain- 
tiffs by  Charles.  Bodine,  one  of  the  plaintiffs,  testified  that  Charles 
said  he  had  brought  to  him  (Bodine),  a  renewal  of  the  exchange  policy, 
and  that  the  Excelsior  company  had  refused  to  renew.  The  witness 
said  he  did  not  know  about  taking  the  renewal ;  if  they  did  not  renew, 
he  would  prefer  putting  it  all  into  one  company,  as  the  plaiTitiflfs  had 
had  some  trouble  in  getting  companies  to  take  general  policies. 
Charles  said,  "you  had  better  take  this."  The  witness  said,  "I  will 
not  decide  now ;  I  will  think  over  it ;  I  think  I  had  better  get  into 
one  company."  "  Well,"  said  he,  "  will  you  remain  uninsured  ?"  The 
witness  said,  "  I  think  I  will  for  the  present,  at  least,  until  I  decide 
this  question  in  my  own  mind."  And  he  promised  that  if  Charles 
would  call  the  next  day  he  would  decide.  He  did  call,  and  the  wit- 
ness decided.  He  told  Charles  he  would  take  the  renewal,  and  Charles 
sliould  go  on  and  get  him  a  policy  for  the  like  amount,  and  bearing 
even  date  with  the  policy.  Charles  said,  "  Then  you  will  take  this  ?" 
The  witness  said,  "  Certainly."  At  another  interview,  Charles  called 
for  the  Excelsior  policy,  and  the  witness  gave  it  to  him.  He  then  ten- 
dered the  witness  the  renewal  in  question,  saying  :  "  You  had  better 
.take  this  renewal."  The  witness  said,  "  It  makes  no  difference  Charles, 
you  may  as  well  keep  it ;  it  is  just  as  safe  in  your  custody  as  in  mine  ; 
go  on  and  get  the  other  as  soon  as  you  can ;  bring  it  to  me  and  I  will 
pay  you  for  them  both  together.''  Charles  said,  "  The  money  makes 
DO  difference."  The  witness  replied,  "  It  is  not  for  the  want  of  money ; 
it  is  a  matter  of  no  consequence;  it  is  just  as  safe  with  you;  when 
you  get  them  both,  bring  them  to  me  and  I  will  pay  you  for  them." 
He  said,  "  Very  well."  This  last  conversation  was  on  Saturday,  and 
the  fire  occurred  on  the  following  Tuesday..  After  the  fire,  Charles 
Whelp  delivered  the  certificate  to  his  father,  and  the  latter  delivered 
it  to  the  company. 

Prior  to  the  commencement  of  the  suit,  the  plaintiffs  tendered  the 
amount  of  the  premiums,  claiming  that  the  policy  had  been  renewed. 
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At  the  close  of  the  plaintiflf's  evidence,  the  defendant  moved  to  dis- 
miss the  complaint,  on  the  grounds  :  1.  That  Charles  Whelp  was  not 
the  agent  of  the  defendant ;  2.  That,  if  such  agent,  he  was  not 
authorized  to  deliver  the  renewal  certificate  without  payment,  or  to 
make  the  arrangement  claimed  by  the  plaintiffs  ;  3.  That  on  the  evi- 
dence, the  defendant  could  not  maintain  an  action  against  the  plain- 
tiffs for  the  premiums ;  4.  That  the  evidence  was  insufficient  t,o  sus- 
tain the  plaintiffs'  alleged  cause  of  action. 

The  court  denied  the  motion,  and  the  defendant  excepted. 

The  judge  charged  the  jury,  among  other  things,  as  follows:  "If 
you  find  that  Mr.  Whelp  was  agent  of  the  defendant  in  this  matter, 
and  that  he  did  agree  with  Mr.  Bodine,  at  the  third  interview,  that 
he  would  trust  him  for  the  amount  of  the  premium  *  *  until  a 
future  period ;  and  if  you  find,  also,  that  there  was  nothing  said  at 
that  time  about  Bodine  being  his  own  insurer,  then,  so  far  as  that  part 
of  the  case  is  concerned,  the  plaintiffs  would  be  entitled  to  your  ver- 
dict in  this  action,  if  the  other  facts  necessary  to  entitle  them  to  recover 
are  made  out.  (Exception.)  If  the  company,  through  their  agent,  so 
conducted  .the  transaction  that  Mr.  Bodine  thought  himself  insured 
on  the  property  to  the  amount  of  $3,000,  and  you  believe  Mr.  Whelp 
was  agent  of  the  company,  then  the  plaintiffs,  if  the  other  necessary 
facts  as  I  have  before  charged  are  proved  to  your  satisfaction,  would  be 
entitled  to  recover  |3,000  at  your  hands,  with  interest  after  the  expi- 
ration of  sixty  days,  less  $37.50,  the  amount  of  the  premium.  (Excep- 
tion.) In  order  to  make  out  the  insurance,  they  must  show  that  Whelp 
was  agent  of  the  company,  acting  for  them,  and  that  he  waived  the 
present  payment  of  $37.50  premium.  If  they  fail  to  establish  that, 
the  plaintiffs  are  not  entitled  to  recover.  If  Mr.  Whelp  was  an  agent 
of  this  company,  he  was  authorized  to  make  the  arrangement  with  the 
plaintiffs,  which  they  say  he  did  make ;  he  had  a  right  to  trust  the 
plaintiffs  for  $37.50,  if  he  thought  fit  to  do  so.  If  he  was  not  their 
agent,  he  had  no  right  to  do  anything  about  the  transaction."  (Ex- 
ception by  the  defendant.)     The  jury  found  a  verdict  for  the  plaintiffs. 

Earl,  C,  said:  "  Notwithstanding  the  condition  in  the  original  policy, 
that  no  insurance,  whether  original  or  continued,  should  be  considered 
binding  until  the  actual  payment  of  the  premium,  it  was  still  compe- 
tent for  the  insurance  company  to  disregard  this  condition,  and:  upon 
any  renewal  of  the  policy  to  waive  by  parol  the  payment  in  cash  of 
the  premium,  and  this  waiver  of  payment '  could  be  shown  by  direct 
proof  that  credit  was  given  or  could  be  inferred  from  circumstances, 
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and  the  waiver  could  be  by  the  company  or  any  of  its  authorized 
agents.     Tliis  is  too  well  settled  to  be  longer  the  subject  of  discussion 
or  dispute.     Goit  v.  The  Nat.  Protection  Ins.  Co.,  25  Barb.  189 ;  Thf 
Trustees  of  First  Bap.  Church  v.  The  Brooklyn,  F.  Ins.  Co.,  19  N.  Y. 
'd05  ;  Sheldon  v.  The  Atlantic  F.  &  M.  Ins.  Co.,  26  id.  460 ;  Wood  v. 
Poughkeepsie  Mut.  Ins.  Co.,  32  id.  619  ;  Boehen  v.  •Williamsburgh  Ins. 
Co.,  35  id.  131.     In  the  case  from  19  N.  Y.,  Judge  Comstock  said  :  '  A 
provision  in  a  policy  already  executed  and  delivered,  so  as  to  bind  the 
company,  declaratory  of  a  condition  that  premiums  must  be  paid  in 
advance,  manifestly  has  no  effect,  except  to  impart  convenient  infor- 
mation to  persons  who  may  wish  to  be  insured.     As  such  a  provision 
in  the  policy  in  question  could  have  no  effect  upon  the  delivered  and 
perfect  contract  in  which  it  was  contained,  so  it  could  have  none  to 
prevent  the  same  parties  from  making  such  future  contract  as  they 
pleased.     In  any  subsequent  agreement  for  a  renewal  or  continuation 
of  the  risk,  it  was  competent  for  the  parties  to  contract  by  parol  and  to 
waive  the  payment  in  cash  of  the  premium,  substituting  therefor  a 
promise  to  pay  on  demand  or  at  a  future  day.     Proof  of  such  an  agree- 
ment would  have  no  tendency  to  contradict  or  to  change  the  written 
policy  already  in  force  between  the  parties,  and  which  would  be  wholly 
spent  before  the  new  agreement  could  take  its  place.'    We  must  infer 
that  John  Whelp  had  all  the  power  of  ordinary  insurance  agents.     He 
had  acted  for  this  company  for  nine  or  ten  years  in  procuring  risks  for 
it  and  in  delivering  policies  and  renewal  certificates.     His  name  was 
indorsed  upon  the  original  policy  as  the  company's  agent.     It  was, 
therefore,  according  to  the  decisions  above  cited,  as  competent  for  him 
to  waive  the  condition  of  prepayment  as  for  any  other  officer  or  agent 
of  the  company.     But  conceding  this,  it  is  claimed  on  the  part  of  the 
appellant  that  his  son,  Charles  Whelp,  had  no  authority  to  waive  the 
prepayment  of  the  premium  so  as  to  bind  the  company.     Charles  had 
been  the  clerk  and  assistant  of  his  father  for  three  or  four  years.     He 
had  procured  policies  and  renewal  certificates  from  the  company  and 
frequently  delivered  them  to  the  persons  insured,  waiving  prepayment 
of  the  premiums.     All  this  he  did  with  the  knowledge  and  assent  of 
his  father,  and  hence  we  must  infer  that  he  was  authorized  by  his 
father  to  do  it.     The  agency  of  John  Whelp  was  not  such  as  to  require 
his  personal  attention  to  all  the  details  of  the  business  intrusted  to  him. 
We  know,  according  to  the  ordinary  course  of  business,  that  insurance 
agents  frequently  have  clerks  to  assist  them ;  and  that  they  could  not 
transact  their  business  if  obliged  to  attend  to  all  the  details  in  person, 
44 
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and  these  clerks  can  bind  their  principals  in  any  of  the  business  which 
they  are  authorized  to  transact.  An  insurance  agent  can  authorize 
his  clerk  to  contract  for  risks,  to  deliver  policies,  to  collect  premiums 
and  to  take  payment  ,of  premiums  in  cash  or  securities,  and  to  give 
credit  for  premiums,  or  to  demand  cash ;  and  the  act  of  the  clerk  in 
all  such  cases  is  the  act  of  the  agent,  and  binds  the  company  just  as 
effectually  as  if  it  were  done  by  the  agent  in  person.  The  maxim  of 
delegatus  non  potest  delegare  does  not  apply  in  such  a  case.  Story  on 
Agency,  §  14.  If  the  agent  or  his  clerk  waive  the  prepayment  of  pre- 
miums without  authority  from  the  company,  it  can  lose  nothing,  as  the 
agent  becomes  responsible  for  the  amount  of  the  premiums,  as  if  the 
same  had  been  paid  to  him  in  cash. 

There  is  another  reason  for  holding  the  company  bound  by  the  act  of 
Charles  "Whelp  in  waiving  prepayment  of  the  premium.  It  delivered 
to  him  the  renewal  certificate,  and  thus  clothed  him  with  apparent 
authority  to  deliver  the  same  to  the  assured.  If  he  had  delivered  it 
to  them  without  exacting  payment  of  the  premium,  or  saying  any- 
thing about  it,  according  to  the  cases  above  cited,  it  would  have 
been  inferred  that  prepayment  was  waived,  and  the  company  would 
have  been  bound.  If  his  mere  silent  delivery  would  have  had  this 
effect,  much  more  will  his  express  waiver  make  the  renewal  effectual 
to  bind  the  company. 

There  was  some  evidence  tending  to  show  that  the  plaintiffs 
accepted  the  certificate,  and  that  it  was  arranged  that  Charles  Whelp 
should  hold  it  for  them  until  a  future  day,  when  they  would  pay  the 
premium.  Hence  the  court  committed  no  error  in  the  refusal  to  dis- 
miss the  complaint,  and  in  the  charge  to  the  jury." 

In  any  event,  it  is  within  the  power  of  the  agent  or  the  insurer,  or 
both,  to  ratify  the  act  of  any  person  who  assumes  to  act  for  them,  and 
it  is  for  the  jury  to  say  whether  they  have  done  so  in  such  a  manner 
as  to  bind  them.' 

A  firm  of  two  or  more  may  be  agents.— Effect  of  death  of  one. 

Sec.  410.  Where  the  agency  of  a  company  has  been  given  to  a  firm, 
the  death  of  one  partner  dissolves  the  agency,  and  when  the  assured 
knows  the  fact  of  such  partner's  death,  he  is  bound  at  his  peril  to 
ascertain  the  powers  of  the  surviving  partner,  before  relying  upon  his 
acts,^  and  the  same  rule  exists  when  the  firm  is  dissolved.' 

^Buchanan  v.  Western  Ins.  Co.,  5  Alb.  L.  J.  334;  Bently  v,  Coiwinhian Ins.  Co., 
17  N.  Y.  421 ;  Neal  v.  Irving,  1  Esp.  61 ;  Richardson  v.  Anderson,  1  Camp.  43  n. 
'Martine  v.  International,  etc.,  Ins.  Co.,  62  Barb.  (N.  Y.)  181. 
'  Gfreen  v.  Miller,  6  John.  (N.  Y.)  39  ;  Story  on  Agency,  Sec.  42. 
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Sbc.  411.  Compliance  with  conditions  of  contract  must  be  shown 

Sec.  412.  As  to  time. 

Sec.  413.  Who  may  make. 

Sec.  414.  Notice  of  loss— To  whom  ^ven— By  whom— When  in  time— Waiver. 

Sec.  415.  What  should  be  stated  in  proofs  of  loss. 

Sec.  416.  Mag-isti-ate's,  minister's,  builder's  certificate,  etc. 

Sec.  417.  Defective  proofs. 

Sec.  418.  Approval  cannot  be  withdrawn. 

Sec.  419.  When  proofs  need  not  be  made. 

Sec.  420.  When  defense  is  put  on  other  grounds. 

Sec  421.  Agent  may  waive. 

Sec.  422.  Other  proofs  than  those  required — Reasonable  proof. 

Sbc.  423.  Copies  of  invoices,  books,  vouchers,  etc. 
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Sec.  425.  Waiver  by  mutual  companies. 

Sec.  426.  Estoppel. 

Sec  427.  Insurer  may  show  that  proofs  are  erroneous. 

Sec.  428.  Effect  of  notice  of  total  loss. 

Sec.  429.  False  swearing,  or  attempt  at  fraud. 

Sec.  430.  Arbitration  clause. 

Sec  431 .  When  submission  is  condition  precedent. 

Sec.  432.  Does  not  operate  as  waiver  of  notice  and  proofs  in  all  cases. 

Sec  433.  When  arbitrators  exceed  their  jurisdiction. 

Compliance  with  requirements  of  contract  must  be  shown. 

Sec.  411.  When  the  policy  requires  that  certain  proofs  shall  be  made 
and  conditions  complied  with,  to  establish  a  legal  claim  upon  the  com- 
panyfor  a  loss,  all  the  conditions  must  be  substantially,  if  not  strictly,  com- 
plied with,  or  no  recovery  can  be  had,'  and  this  extends  to  furnishing 

'  Where  a  statement  of  loss  declares,  in  accordance  with  the  provisions  of  the 
insurance  policy,  the  manner  in  which  the  building  insured  was  occupied  at  the 
time  of  the  loss,  and  it  appears  from  such  statement  that  the  occupation  was  ille- 
gal, and,  therefore,  by  the  terms  of  the  policy  void,  no  action  can  be  maintained 
upon  such  policy.  If  the  statement's  made  under  a  mistake  of  fact,  it  may,  it 
seeins,  be  amended,  but  the  action  cannot  be  maintained  until  the  amendatory 
statement  is  made.  Campbell  v.  Charter  Oak,  etc.,  Ins.  Co.,  10  Allen  (Mass.)  213. 
A  policy  of  insurance  against  fire  provided  that  in  case  of  loss  the  assured  should 
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notice  and  proofs  of  loss  in  the  manner,  and  specifically  as  provided. 
Thus,  if  the  policy  requires  that  proofs  of  loss  shall  be  furnished, 
and  that  they  shall  contain  certain  specific  information,  as,  a  state- 
ment of  the  interest  of  the  assured  in  the  property;'  the  certificate  of 
the  nearest  magistrate ; '  of  a  builder  as  to  the  value  of  the  building, 
at  the  time  of  loss,  or  as  to  the  cost  of  reinstatement,  or  both,'  or  any 
other  specific  information,  it  must  be  complied  with,  fully,  or,  unless 
waived,  no  recovery  can  be  had.  In  this  connection  it  is  proper  to  say 
that  it  is  highly  important  that  the  provisions  of  a  policy  in  this  respect 
should  be  carefully  examined,  as,  although  it  is  much  to  be  regretted, 
and  probably  does  not  materially  aid  insurance  companies  in  securing 
strict  justice  at  all  times,  yet  they  often -insert  useless  and  utterly 
impracticable  conditions  as  to  proofs  of  loss,  and  sometimes  in  such  a 
manner  and  in  such  a  place  in  the  policy  that  the  assured  might  think 
that  certain  of  the  conditions  were  not  to  be  complied  with,  unless  the 
company  called  for  the  information  designated,  when,  in  fact,  the 
requirement  is  absolute,  and  a  condition  precedent  to  a  recovery. 
This  is  quite  often  the  case  as  to  the  clause  requiring  a  builder's  cer- 
tificate.    Generally,  the  insurer  would  not  profit  by  such  an  omission 

give  immediate  notice,  and  as  soon  as  possible  render,  under  oath,  a,  particular 
account  of  such  loss,  "  stating  whether  any  and  what  other  insurance  has  been 
made  on  the  said  property,  giving  copies  of  the  written  portions  of  all  policies 
thereon."  It  was  held  that  the  furnishing  of  such  copies  was  a  condition  prece- 
dent, withoiit  the  performance  of  which  (if  not  waived  by  the  company)  no 
recovei-y  could  be  had  on  the  policy.  The  affidavit  of  loss  in  this  case  showed 
that  "  there  wei'e  three  hundred  dollars  aoiiitional  insurance  made  on  the  prop- 
erty:  viz.,  a  policy  believed  to  be  dated  Januaiy  27,  1863,  and  numbei'ed  6736, 
in  the  Mechanics'  Mutual  of  Milwaukee,  Wis.,  on  the  building ; "  and  that  the 
assured  was  unable  to  furnish  a  written  copy  thereof,  becanse  the  policy  had 
been  mislaid,  and  the  company  had  no  record  of  the  written  part  of  it.  Held, 
that  this  was  not  such  a  compliance  with  the  condition  precedent  above  stated,  as 
to  render  the  defendant  liable.     Blakeley  v.  Phenix  Ins.  Co.,  20  Wis.  205. 

^Shawmut  Sugar,  etc.,  Co.  v.  Peoples'  Ins.  Co.,  12  Gray  (Mass.)  535;  4  Ben.  P. 
I.  C.  357 ;  Bdgerley  v.  Farmers'  Ins.  Co.,  43  Iowa,  587. 

'Phcenix  Ins.  Co.  v.  Taylor,  5  Minn.  492 ;  Mann  v.  Weistem  Ins.  Co.,  19  U.  C. 
(Q.  B.)  190 ;  Germania  P.  Ins.  Co.  v.  Curran,  8  Kan.  9  ;  McMasters  v.  WestcJiester 
Ins.  Co.,  25  Wend.  (N.  Y.)  379  ;  Wright  v.  Hartford  Ins.  Co.,  36  Wis.  522 ;  Coltim- 
Uan  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507  ;  Billltrough  v.  Metropolis  Itis.  Co., 
5  Duer.  (N.  Y.)  587  ;  Bryne  v.  Rising  Sun  Ins.  Co.,  20  Ind.  103  ;  Bosch  v.  Hwinr 
boldt,  etc.,  Itis.  Co.,  35  N.  Y.  429  ;  Johnson  v.  Phoenix  Ins.  Co.,  112  Mass.  47 ; 
Moody  V.  ^Etea  Ins.  Co.,  2  Thomp.  (N.  S.)  173 ;  Langel  v.  Mut.  Ins.  Co.,  17  U. 
C.  (Q.  B.)  524  ;  Oldinan  v.  Benoicke,  2  H.  Bl.  577  n  ;  Protection  In^.  Co.  v.  McPher- 
son,  5  Ind.  417 ;  Worsley  v.  Wood,  6  T.  R.  710  ;  '.^tiM  Ins.  Co.  v.  Tyler,  16  Wend. 
(N.  Y.)  385  ;  Cornell  v.  Hope  Ins.  Co.,  15  Martin  (La.)  223 ;  Mason  v.  Harvey,  8 
Excheq.  819  ;  Routledge  v.  Burrell,  1  H.  Bl.  254 ;  Moumage  v.  Mechanics'  Ins.  Co., 
13  N.  J.  110 ;  Noonan  v.  Hartford  Ins.  Co.,  21  Mo.  81 ;  Fireman's  Ins.  Co.  v. 
Crandall,  33  Ala.  9 ;  Tiirly  v.  N.  A.  Ins.  Co.,  25  Wend.  (N.  Y.)  374;  Killips  v. 
Putnam  F.  Ins.  Co.,  28  Wis.  472 ;  Van  Deusen  v.  ChaHer  Oak  Ins.  Co.,  1  Rob. 
(N.  Y.)  55 ;  Bailey  v.  H(ype  Ins.  Co.,  56  Mef474 ;  0"Neil  v.  Buffalo  F.  Ins.  Co.,  3 
N.  Y.  122.  ■" 

'Fawcett  v.  Liverpool,  etc.,  Ins.  Co.,  27  U.  C.  (Q.  B.)  225. 
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on  the  part  of  the  assured,  as,  unless  the  proofs  were  objected  to  upon 
that  ground,  the  defect  would  be  treated  as  waived,  but  instances 
might  arise  where  the  defect  would  be  fatal,  and  great  care  should  be 
used  to  comply  substantially  with  the  requirements  of  the  policy  in 
this  respect,  in  the  first  instance. 

As  to  time. 

Sec.  412.  When  the  policy  requires  that  the  proofs  shall  be  made 
out  and  forwarded  to  the  company  within  a  certain  specified  time,  as 
ten  days,'  thirty  days,=  sixty  days,'  three  months,'  or  any  other  speci- 
fied time,  unless  such  proof  is  made  within  that  time,  or  facts  shown 
that  establish  a  waiver  of  strict  compliance,  no  recovery  can  be  had. 
As  to  whether  the  requirements  of  the  policy  as  to  time,  have  been 
complied  with,  is,  in  cases  where  there  is  no  dispute  as  to  the  fact,  a 
question  of  law  for  the  court,  but  in  cases  where  the  fact  is  in  dispute, 
it  is  a  question  for  the  jury;  and  in  all  cases,  as  to  whether  or  not  the 
company  has  waived  strict  compliance  with  the  conditions  as  to  the 
time  within  which  proof  is  to  be  made,  is  a  mixed  question  of  law  and 
fact,  of  law,  as  to  what  amounts  to  a  waiver,  and  of  fact,  as  to  whether 
the  facts  shown  bring  the  plaintiff  within  its  beneficial  operation. 
When  the  policy  requires  that  notice  of  loss  shall  be  given  within  a 
reasonable  time,  the  question  as  to  what  is  a  reasonable  time,  and  as 
to  whether  the  insured  has  complied  with  the  provision  of  the  policy, 
is  a  question  for  the  jury  in  view  of  all  the  circumstances  attending 
the  loss,  the  facilities  for  communication,  and  all  facts  that  tend  to 
excuse  delay  or  to  fix  laches  in  this  respect  upon  the  insured.  But  when 
notice  of  loss  is  required  to  be  given  forthwith  or  at  once,  these  terms 
are  not  to  be  construed  with  absolute  strictness,  so  as  to  require  a  lit- 
eral compliance,  but,  reasonably,  in  view  of  the  loss  and  the  circum- 
stances surrounding  it.' 

Who  may  make. 

Sec.  413.  Proofs  of  loss  should  be  made  as  required  by  the  policy, 
both  as  to  substance  and  time,  or  a  legal  excuse  shown  therefor."   They 

'Dohn  V.  Fanners'  Joint  Stock  Ins.  Co.,  H  Lana.  (N.  Y.)  275. 

^Planters'  Mut.  Ins.  Co.  v.  Beford,  38  Md.  382 ;  Troy  Fire  Ins.  Co.  v.  Carpenter, 
4  Wis.  20. 

'Eastern  R.  R.  Co.  v.  Relief  Fire  Im.  Co.,  105  Mass.  170. 

'Cwnberland  Valley  Mut.  Protection  Co.  v.  ScTiell,  29  Penn.  St.  31. 

'  Edioards  v.  Baltimore  Ins.  Co.,  3  Gill.  (Md.)  176  ;  2  Ben.  F.  I.  C.  405  ;  WigJit- 
man  v.  Western,  etc.,  Ins.  Co.,  8  Rob.  (La.)  432;  2  Ben.  F.  I.  C.  330 ;  iSt.  Lmiie 
Ins.  Co.  v.  KyU.  11  Mo.  278 ;  2  Ben.  F.  I.  C.  641. 

'Smith  V.  Haverhill,  etc.,  In^.  Co.,  1  Allen  (Mass.)  297.  In  an  action  upon  a 
policy  the  declaration  or  complaint  must  allege  that  all  conditions  precedent  In 
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should  be  made  either  by  the  assured  himself,  his  agent,  or  the 
party  in  interest.  If  the  assured  himself  does  not  make  the  proofs,  a 
valid  reason  therefor  should  be  shown ; '  and  it  is  sufficient  to  show  that 
he  is  a  non-resident,'  dead,'  or  was  absent  or  insane  at  the  time  when  the 
loss  occurred,  and  did  not  return  in  season  to  make  the  proofs;'  or 
that  he  did  not  possess  the  necessary  information  in  reference  to 
the  matters  required  to  be  stated  ta  make  the  proofs ; "  or  that  the 


a  right  of  recovery  have  been  complied  with,  or  an  excuse  thei'efor ;  and  where 
a  policy  reciuii'es  that  proofs  of  loss  must  be  made  in  thirty  days  after  the  loss, 
unless  the  declaration  or  complaint  alleges  a  performance  of  such  condition,  or  a 
waiver  thereof,  it  is  bad,  on  demurrer.     Horns  Ins.  Co.  v.  Lindsey,  26  Ohio  St.  74. 

'  KernocTian  v.  iVho  York  Bowery  Ins.  Co.,  17  N.  Y.  428 ;  Barnes  v.  Union,  etc., 
Ins.  Co.,  45  N.  H.  21. 

'Ayres  v.  Hai-tford  Ins.  Co.,  17  Iowa,  176. 

'  Farmers'  Mut.  Ins.  Co.  v.  Chayliill,  74  Penn.  St.  17. 

*  O'Connor  v.  Hartford  F.  Ins.  Co.,  31  Wis.  160 ;  N.  W.  Ins.  Co.  v.  Atkins,  3 
Bush.  (Ky.)  328 ;  Shns  v.  8tate  Ins.  Co.,  47  Mo.  54. 

» In  Sims  V.  State  Ins.  Co.,  47  Mo.  54  ;  4  Am.  Rep.  312,  Bliss,  J.,  in  commenting 
upon  this  matter,  said  :  "The  assured  wtis  required  by  the  policy  to  give  notice 
forthwith,  and  within  three  days  to  send  to  the  office  of  the  company  a  par- 
ticular accoiint  of  the  loss,  signed  and  sworn  to  by  the  assured.  Notice  was  at 
once  given,  and  an  agent  of  the  company  appeared  upon  the  ground,  produced 
the  usual  blank  for  making  the  proofs,  and  giving  the '" particular  account"  of 
the  loss,  which  was  filled  up  under  his  directions,  and  sworn  to  by  E.  W.  Sims,  as 
agent  for  the  insured.  This,  it  was  claimed,  was  not  a  compliance  with  this 
requirement  of  the  policy,  but  the  court  held  othei-wise.  Thei-e  is  no  doubt  that, 
under  policies  with  such  a  requirement,  it  is  the  duty  of  the  assured  to  furnish  a 
sworn  certificate  of  loss  ;  and  the  perfoi-mance  of  such  a  duty  is  a  condition  pre- 
cedent to  a  recovery.  Col.  Ins.  Co.  v.  Lavyrence,  10  Pet.  507 ;  Noonan  v.  Hart- 
ford Ins.  Co.,  21  Mo.  81.  The  special  objection  to  the  certificate,  as  furnished, 
arises  from  the  fact  that  it  was  sworn  to  by  his  agent,  and  not  by  the  assured 
himself.  Under  oi'dinary  circumstances,  I  should  deem  this  a  fatal  objection,  for 
it  may  with  propriety  be  said  that  the  owner  is  supposed  to  know  not  only  his 
own  loss,  but  also  any  secret  reason  why  he  should  not  be  paid.  The  company 
contracted  that  he  should  take  the  responsibility  of  the  oath,  and  if  he- was  the 
one  with  whom  they  had  personally  dealt,  who  had  knowledge  of  the  matter,  he 
would  be  bound  to  assiime  such  responsibility.  But  to  insist  on  it  in  this  case, 
would  involve  a  defeat  of  the  policy  altogether.  The  insured  was  a  resident  of 
St.  Louis,  and  the  pj-operty  was  in  Cari'oU  county,  under  the  exclusive  manage- 
ment and  control  of  the  agent.  The  policy  was  obtained  by  the  agent,  the  appli- 
cation was  made  and  signed  by  him,  the  premium  note  was  executed  by  him  ;  he 
had  other  policies  in  the  same  company,  obtained  also  as  agent ;  in  his  whole 
correspondence  with  the  company  at  their  home  offiee,  and  in  his  interviews  with 
their  agents,  he  acted  as  agent  for  the  insured,  and  it  does  not  appear  that  the 
latter  was  known  to  the  officers  of  the  company,  or  knew  anything  about  the 
policies,  or  whether  he  had  any.  Under  these  circumstances,  if  the  proof  is  not 
to  be  made  by  this  agent  it  cannot  be  made  at  all ;  and  the  position  assumed  by 
counsel  places  the  officers  of  the  company  in  the  attitude  of  issuing  policies  and 
receiving  premiums,  knowing,  from  the  nature  of  the  case,  that  no  legal  proof 
could  be  made  of  the  losses  if  they  should  occur.  We  will  not  place  them  in  that 
position,  but,  on  the  other  hand,  hold  that  proof  and  certificate  made  by  the  man 
with  whom  they  had  all  their  dealings,  who  was  in  sole  possessiofi  of  the  prop- 
erty insured,  and  who  alone  knew  the  facts  necessary  to  be  embodied  in  the 
paper— who,  in  fact,  was,  as  it  were,  insured  as  agent— is  a  compliance  with  this 
requirement  of  the  policy.  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176.  If  we 
thought  otherwise,  we  could  not  hold  the  policy  forfeited  for  that  defect,  for  the 
reason  that  the  company  i-eceived  the  certificate,  made  no  objection  to  it  upon 
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person  making  the  proofs  is  the  party  in  interest,  to  ■whom  the  loss, 
■with  the  assent  of  the  insurers,  is  made  payable ; '  or  is  the  real  party 
is  interest,  and  that  the  assured  refused  to  execute  them  ;^  or  that  they 
were  made  as  directed  by  the  insurers'  agent ; "  or  that  the  objection  as  to 
their  being  made  by  the  ■wrong  person,  has  been  waived.'  Thus,  it  will 
be  seen  that  even  when  the  policy  requires  that  "  all  persons  sustaining 
loss  by  fire  are  forthwith  to  give  notice  thereof  to  the  company,  and  as 
soon  after  as  possible  to  give  a  particular  account  of  it,  signed  and  verified 
by  insured,"  the  proofs  may  be  made  by  an  agent,'  by  an  executor,"  by 
the  real  party  in  interest,'  or  even  by  a  creditor  of  the  assured,  under 
certain  circumstances ;  °  but  proofs  signed  by  a  person  who  has  no 
authority  from  the  assured,  express  or  implied,  are  not  sufficient, 
unless  adopted  by  him ; "  but  a  person  who  has  the  custody  of  the 
property  and  the  entire  management,  is  a  proper  person,  in  the 
absence  of  the  assured,  to  make  such  proofs,'"  as  the  wife,  when  the 
husband  is  absent,  when  she  has  been  left  in  charge  of  the  same ; '' 
but  where  the  assured  himself  can  make  the  necessary  proofs  he  should 
do  so,  or  a  sufficient  excuse  for  the  failure  must  be  given. 

Notice  of  loss — to  whom  may  be  given — hj  whom — when  in  time— waiver  of. 

Sec.  414.  Notice  of  loss,  when  required  to  be  given  "  forthwith," 
"immediately,"  etc.,  is  in  time,  if  given  with  due  diligence  in  view  of  aM 
the  circumstances." 


that  account  until  the  case  came  on  to  trial,  long  after  the  thirty  days  had  expired ; 
and,  -when  payment  was  refused,  placed  the  refusal  upon  other  grounds.  St. 
Louis  Im.  Co.  v.  Kyle,  11  Mo.  278 ;  Phillips  v.  Protective  Ins.  Co.,  14  id.  220 ; 
Ayres  v.  HaHford  Ins.  Co.,  supra;  Taylor  v.  Merchants'  F.  Ins.  Co.,  9  How. 
(U.  S.)  300." 

'Keelerv.  Niagara  -P.  Ins.  Co.,  16  Wis.  532;  Barnes  y.  Union  Ins.  Co.,  45 
N.  H.  21. 

'Pratt  V.  JSr.  T.  Cent.  Ins.  Co..  .')5  N.  T.  505. 

'Pratt  V.  iV.  r.  Cent.  Ins.  Co.,  ante;  Frost  v.  Saratoga,  etc.,  Ins.  Co.,  5  Den. 
(N.  Y.)  54 ;  Sinis  v.  State  Ins.  Co.,  47  Mo.  M. 

*Kemo(Aan  v.  iV.  Y.  Bowery  Ins.  Co.,  ante;  Walker  v.  Met.  Ins.  Co.,  57  Me. 
281 ;  Bailey  v.  -ffope  Ins.  Co.,  56  id.  474. 

'Sims  V.  State  Itis.  Co.,  ante;  O'Connor  v.  Hartford  Ins.  Co.,  ante;  Ayre^  v. 
Hartford  Ins.  Co.,  ante. 

'  Farmers'  Ins.  Co.  v.  Cfraybill,  ante. 

^KeeUrv.  Niagara  F.  Im.  Co.,  ante;  Pratt  v.  N.  Y.  Cent.  Ins.  Co. 

'N.  W.  Ins.  Co.  V.  AtkiTis,  3  Bush.  (Ky.)  328. 

"  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176.  ^ 

"/Siw.*  V.  State  Im.  Co.,  ante. 

"  O'Connor  v.  Hartford  Im.  Co.,  ante. 

"Fdwards  v.  I/ycmning  Ins.  Co.,  78  Penn.  St.  378 ;  Cashaw  v.  N.  W.  Ins.  Co.,  5 
Biss  (U.  S.)  476;  St.  Louis  Lis.  Co.  v.  Kyle,  11  Mo.  278;  Bmtty  v.  Lycoming 
Ins   Co    66  Penn.  St.  9  ;  Peoria  M.  &  F.  Im.  Co.  v.  Leim.  18  111.  553.     In  Nm 
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Where  a  policy  requires  that  notice  of  a  loss  shall  be  given  to  the 
secretary  "  forthwith,"  due  diligeiwe  under  all  the  circumstances  is  meant, 
and  notice  given  to  an  agent  is  not  a  compliance  with  the  condition.' 
And  eleven  days  has  been  held  not  in  time  ;"  eighteen  days,"  tii'teen 
days,*  fonr  mouths,'  thirty-eight  days,"  one  month,'  twenty  days,' 
eleven  days."  But,  where  notice  is  simply  required  to  be  given  to 
the  company,  notice  to  an  agent  is  sufficient.'"    What  might  be  deemed 


York  Central  Ins.  Co.  v.  National  Protection  Ins.  Co.,  20  Bavb.  (N.  Y.)  468,  the 
fire  occurred  on  tlie  15th  day  of  .June,  and  was  not  known  to  the  assured  until 
the  ISth.  Upon  the  23d  he  notified  the  defendant  insurer  by  mail.  The  policy 
required  the  notice  to  be  given  forpiwitli,  and  this  was  held  a  compliance  there- 
with. The  only  question  is,  in  such  cases,  whethei-  there  is  a  reasonable  exctuie 
for  delay,  and  in  all  cases  whei-e  the  delay  is, prhna  facie  uni-easonable,  the 
assured  must  show  a  pj'oper  excuse  for  delay,  and  the  jury  are  to  say  whether 
such  excuse  is  reasonable.  Edwards  v.  Baltimore  Ins.  Co.,  3  Gill.  (Md.)176j 
St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278.  In  Kingsley  v.  N.  E.  Mut.  F. 
Ins.   Co.,  8  Cush.   (Mass.)  393,  the  loss  occurred  on   the   5th   day  of  August, 

1849.  On  the  8th  of  August,  notice  of  loss  was  sent  by  mail,  and  the  presi- 
dent of  the  defendant  company  visited  the  ruins.     On  the  19th  of  February, 

1850,  more  than  six  months  after  the  loss,  proofs  of  loss,  including  the 
magistrate's  certificate,  were  sent.  The  by-laws  required  that  notice  of  loss 
should  be  given  "  forthwith,"  and,  as  soon  thereafter  as  practicable,  that  the 
assured  should  furnish  the  office  with  a  particular  account  of  the  loss.  In  West 
Branch  Ins.  Co.  v.  Halfenstein,  40  Penn.  St.  289,  the  fire  occurred  October  4th. 
The  insured  went  the  next  day  to  see.  The  local  agent  was  absent,  but  notice 
was  given  as  soon  as  he  i-eturned  on  the  8th  of  October,  the  agent  sending  notice 
by  mail,  and  the  court  helil  this  to  be  a  compliance  with  the  condition  i-equiring 
notice  to  be  given  forthwith.  The  defendants  claimed  that  the  conditions  of  the 
policy  in  this  respect  had  not  been  complied  with,  and  the  plaintifl'  ofl'ei-ed  no 
proof  to  excuse  delay.  A  verdict  was  rendered  for  the  plaintiff,  which  was  sus- 
tained upon  appeal,  it  appearing  that  the  by-laws  were  not  made  a  part  of  the 
policy,  and  the  court  holding  that  the  furnishing  of  proofs  of  loss,  was  not,  there- 
fore, a  condition  precedent  to  recovery.  In  Providence  Life  Ins.  Co.  v.  Martin, 
32  Md.  310,  the  policy  required  notice  to  be  given  as  soon  as  possible  in  writing. 
The  assured  was  killed  July  21,  and  within  a  week  thereafter  his  wife  reported 
the  death  to  the  agent,  who,  at  the  time  of  the  death,  was  absent  from  home,  and 
made  the  necessary  proof.  Held,  a  comi)liance  with  the  policy.  In  Provident  Ins. 
Co.  V.  Baum,  29  Md.  236,  the  policy  stipulated  for  notice  of  death  "as  soon  there- 
after as  possible."  The  assured  died  of  a  gunshot  wound,  and  notice  might  have 
been  given  the  next  day,  but  it  was  shown  that  the  policy  was  in  the  assured's 
trunk,  and  was  not  seen  till  eight  days  after  his  death,  when  proofs  were  duly 
made  and  sent  to  the  insurer.     It  was  held  a  substantial  comuliance. 

^Edwards  v.  Lycoming  Ins.  Co.,  75  Penn.  St.  378.  A  condition  that  notice  of 
loss  be  given  "  forthwith,"  is  satisfied  by  due  diligence.  Notice  mailed  on  the 
23d,  of  a  fire  on  the  15th,  of  which  the  insured  knew  on  the  18th— held  sufficient. 
N..  Y.  Central  Ins.  Co.,  v.  National  Protection  Ins.  Co.,  20  Barb.  (N.  Y.)  468; 
Inman  v.  Western  F.  Ins.  Co.,  12  Wend.  (N.  Y.)  452 

''Trask  v.  Ins.  Co.,  29  Penn.  St.  198. 

'EdvMrds  v.  Lycoming,  etc..  Bis.  Co.,  ante. 

'Roper  V.  Lendon,  1  El.  &  El.  825. 

"McEoers  v.  Lam-ence,  Hoff.  Ch.  (N.  Y.)  172. 

'Inman  v.  Western  F.  Ins.  Co.,  12  Wend.  (N.  Y.)  452. 

''Cornell  v.  Milwaukee,  etc.,  Iiis.  Co.,  18  Wis.  387. 

'Wliitehnrst  v.  N.  C.  Mut.  Ins.  Cg.,  7  Jones  (N.  C.)  433 

'Trcosk  V.  State  F.  &  M.  Tns.  Co.,  29  Penn.  St.  198. 

"People's  Lis.  Co.  v  Spericer,  53  Penn.  St.  353  ;  KendaU  v.  Bolland  Pttrcbase 
his.  Co.,  2  T  &  C.  (N.  Y.)  375;  Newmans.  Springfield  F.  &  M.  Lis.  Co.,  17 
Mmn.  123 ;  Marsden  v.  City,  etc.,  Ins.  Co.,  L.  R.,  1  0.  P.  232 
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sufficient  or  reasonable  notice  of  loss  iu  oiie  case  might  not  be  so 
regarded  in  another.  Iu  every  case,  the  conditions  of  the  policy  and 
the  circumstances  that  tend  to  excuse  delay  are  to  be  considered,  and 
the  jury  are  to  say  froui  the  facts  established  whether  there  was  a  sub- 
stantial compliance  with  the  conditious  of  the  policy ;  and,  in  deter- 
mining  this  question,  the  facilities  for  communication,  the  presence  or 
absence  of  the  assured  at  the  place  where  the  tire  occurred  at  the  time 
when  it  occurred,  the  time  when  he  became  aware  of  the  loss,  etc., 
are  all  important  elements.  Thus,  where  the  policy  required  that 
notice  be  given  forthwith,  and  the  tire  occurred  on  Saturday,  and 
notice  thereof  was  given  to  the  agent  of  the  assured,  twelve  miles  dis- 
tant, the  same  day,  and  by  liira  sent  to  the  company,  seventy  miles 
away,  reaching  the  insurer  in  tive  days  after  the  tire,  it  was  held  a 
substantial  compliance.'  So,  where  notice  was  given  within  forty-eight 
hours."  The  particular  circumstances  of  each  case  are  to  be  consid- 
ered, and  the  jury  are  to  say  whether  there  has  been  a  substantial 
compliance.'     Thus,  where  the  assured,  a  day  or  two  after  the  loss, 

^West  Branch  Ins.  Co.  v.  Halfenstein,  40  Penn.  St.  289  ;  Continental  Ins.  Co.  v. 
Lippold,  3  Neb  391 ;  Ward  v.  Laio  Property  Assurance,  etc.,  Co.;  4  W.  R.  605. 

'Grennania  Ins.  Co.  v.  Ciirran,  8  Kan.  9. 

'  It  is  a  question  for  the  juiy  whether  a  waiver  has  been  shown,  and,  unless  their 
verdict  is  clearly  against  the  evidence,  it  will  be  ujjheld.  Swan  v.  Liverpool, 
London  &  Globe  Ins.  Co.,  52  Miss.  704  ;  Edwards  v.  Baltimore  F.  Ins.  Co.,  3  Gill 
(Md.)  176  ;  Bavis  v.  Western  Mass.  Ins.  Co.,  8  R.  I.  277.  This  rule  was  forcibly 
illustrated  in  Charleston  Ins.  Co.  v.  Keee,  2  McMull.  (S.  C.)  237  ;  2  Ben.  F.  I.  C. 
154,  in  which  an  action  of  assumpsit  was  brought  on  a  policy  made  by  the 
Charleston  Ins.  and  Trust  Co.  The  amount  insured  was  $2,000,  and  the  property 
insui'ed  was  described  in  the  policy  as  "  stock  groceries  and  liquors,  contained  in 
the  two  story  wooden  house,  with  shingle  roof,  .situated  at  No.  31  State  street,  and 
occupied  by  the  assured  in  the  grocery  business,  as  desci-ibed  in  the  offer, 
No.  1983,  filed  in  this  office."  It  appeared  that  this  store,  which  was  a  grocery 
and  liquor  store,  had  belonged  to  C.  F.  Kohnke ;  that  in  May,  1839  (the  precise 
day  was  not  fixed  in  evidence),  Kohnke  had  sold  out  the  stock  to  William  Neve 
for  the  sum  of  $2,200,  and  of  this  sum  $1,200  were  paid  in  cash,  and  to  secure  the 
balance  Neve  confessed  a  jndgment  in  favor  of  C.  F.  Kohnke  for  !gl,000.  The 
confession  of  judgment  appears  to  have  been  entered  up  in  the  office  of  the  clerk 
of  the  court  of  common  pleas  for  Charleston  district,  the  same  day  that  the  policy 
was  executed.  At  the  time  of  the  execution  of  the  policy  by  the  defendant,  per- 
mission was  granted  to  Neve  to  assign  the  policy  to  C.  F.  Kohnke.  A  day  or  two 
after  the  date  of  the  policy,  Kohnke,  being  about  to  leave  this  country,  placed  the 
policy  in  the  hands  of  John  Klinck,  who  seems  to  have  been  his  agent.  Thei'e 
was  no  assignment  of  the  policy,  in  writing,  from  Neve  to  Kohnke,  at  the  time  it 
was  delivered  to  Kohnke.  The  assignment  which  is  now  on  the  policy  was  written 
subsequently  to  the  commencement  of  the  suit.  The  sale  from  Kohnke  to  Neve 
was  an  absolute  sale,  and  Kohnke  seems  to  have  i-etained  no  interest  in  the  stock, 
except  through  his  confession  of  judgment.  In  November,  1840,  Neve  applied 
for  insurance  on  the  stock  in  the  same  store,  to  Alexander  Robinson,  agent  foi-  the 
Columbia  Insurance  Company.  They  could  not  agree  as  to  the  rate  of  premium, 
and  no  insuj-ance  was  at  that  time  effected.  The  iirst  day  of  January,  1841,  Neve 
again  applied  to  Mr.  Robinson  for  insurance.  Mr.  Robinson  exhibited  some  sur- 
prise, and  asked  him  if  he  had  beeii  his  own  underwriter,  and  asked  him,  also,  if 
there  was  any  other  insurance  on  the  property  ?     Neve  told  Robinson  that  there 
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called  at  the  defendants'  office  and  told  them  that  he  had  been  burned 
out,  and  the  agent  of  the  insurer  was  seen  examining  the  ruins  before 


was  no  other  insurance  on  the  property,  and  after  an  examination  of  the  premises, 
Robinson,  as  the  agent  of  the  Columbia  Company,  insured  the  stock.  The  pohcy 
of  the  Columbia  Insurance  Company  described  the  property  insured  as  follows : 
"A  stock  of  grocei-ies,  liquors,  wines,  etc.,  contained  in  the  two  story  wooden 
building,  with  shingle  roof,  and  in  the  cellar.  No.  31'  State  street;  Charleston, 
occupied  by  him  (William  Neve)  in  the  grocery  business  and  as  a  residence."  On 
the  night  of  the  25  h  of  Api-il,  1840,  the  building  and  entire  stock  was  consumed 
by  lire,  and  on  the  28th,  the  next  day.  Neve  rendered  in  a  statement  to  the 
defendants  of  his  loss,  amounting  in  the  aggregate  to  ?6,600.  The  same  day_  on 
which  Neve  rendered  his  statement  to  the  defendants,  or  soon  after,  Mr.  Moise, 
who  was  the  legal  advisor  of  Kohnke,  and  in  whose  possession  the  policy  had 
been  placed  by  Mr.  Klinck  the  day  after  the  fire,  went  to  the  office  of  the  defend- 
ants, and  gave  to  the  president,  Mr.  Street,  notice  of  the  claim  of  Kohnke,  and 
seemed  to  have  inquired  as  to  the  intention  of  the  company,  for  Mr.  Street 
informed  him  that  he  would  prefer  to  submit  the  matter  to  the  board  of  directors 
before  he  would  give  an  answer.  The  next  day,  or  soon  after,  Mr.  Moise  called 
again,  and  Mr.  Street  then  informed  him  that  the  company  declined  paying  the 
amount,  because  Neve  had  eS'ected  a  second  insui'ance,  and  because  the  directors 
believed  thrt  the  premises  had  been  fired  by  Neve,  or  some  objection  similar  in 
substance,  and  manifesting  that  they  supposed  Neve  had  not  acted  fairly  in  the 
matter.  Nothing  furthei-  piissed  between  the  parties,  and  soon  after  this  action 
was  commenced  for  the  present  plaintiif. 

For  the  defendants,  several  objections  were  urged ;  among  others,  that  there 
had  been  no  compliance  with  the  eleventh  condition  of  the  policy ;  that  no  cer- 
tificate, as  is  requii'ed  by  the  terms  of  that  condition,  had  been  proved  to  have 
been  submitted  to  the  defendants  ;  that  a  strict  compliance  with  this  was  in  the 
nature  of  a  condition  precedent,  and  without  proving  performance,  there  could 
be  po  cause  of  action.     Bctleh,  J.,  before  whom  the  cause  was  tried  at  circuit, 
said :  "  I  regarded  a  compliance  on  the  part  of  the  plaintiff  with  the  eleventh  con- 
dition in  the  policy  as  a  condition  precedent,  and  that  the  defendants  had  a  right 
to  require  a  certificate  from  a  clergyman  or  justice  of  the  quorum,  stating  that 
he  beheved  the  property  insured  had  been  destroyed  accidentally  or  without 
ciiminal  design  by  the  plaintiff'.     No  such  certificate  was  produced  on  the  trial. 
The  certificate  of  one  Jeffries  was  produced,  who  was  not  proved  to  be,  nor  was 
he,  I  believe,  either  a  clergyman  or  justice  of  the  quorum.     From  the  fact  that 
plaintiff  was  advertised  by  plea  of  the  defendant  that  such  certificate  was  required, 
it  might  be  inferred  that  he  could  not  produce  one,  for  I  am  inclined  to  think 
that  he  would  have  regarded  it  as  a  sufficient  compliance  with  the  condition  if  the 
proper  certificate  had  been  pi'oduced  at  the  trial.     Although  this  prehminary 
proof  was  necessary  to  subject  the  insurance  company  to  liability,  it  was,  never- 
theless, in  their  power  to  waive  it,  and  to  rely  exclusively  on  other  grounds  of 
defense  ;  and  it  was  contended,  on  the  part  of  the  plaintiff,  that  such  evidence 
had  been  waived  when  the  policy  was  presented  for  payment.     This  depended 
entirely  upon  what  Mr.  Sti'eet  said  to  Mr.  Moise.     Mr.  Moise  seemed  to  have 
i-egarded  it  as  a  waiver,  as  the  proof  was  not  insisted  on  at  the  time,  and  it  may 
have  been  so.     When,  however,  the  agent  of  the  company  said  that  his  refusal  to 
pay  was  founded  on  the  belief  thai  Neve  had  jvred  his  own  house  as  well  as  that 
he  had  effected  a  double  iTisurance,  it  seemed  to  me  (and  I  said  so  the  jury)  it  vxis 
not  a  waiver  of  any  evidence  tliat  was  requisite  to  satisfy  the  company  that  the 
house  was  not  burnt  by  design.     As  I  observed  by  adjudicated  cases  that  this  is 
always  a  question  of  fact  to  be  submitted  to  a  jury,  I  submitted  this  to  the  find- 
ing of  the  jury.     What  is,  or  is  not  a  waiver  of  preliminary  proof,  must  depend 
on  droninstances  and  the  langiux.y,e  used  at  the  time.    In  general,  I  think  it  is  i-ight 
that  the  company  should  insist  on  the  proof  at  the  time  the  policy  is  presented 
for  payment  after  the  lo.ss."    The  jury  found  for  the  plaintiff,  and  upon  this  point 
the  verdict  was  sustained.     It  will  be  noticed  that,  in  this  instance,  the  finding  of 
the  jury  was  contrary  to  the  views  of  the  court  as  to  the  legal  effect  of  the  evi- 
dence.   But  the  supreme  court  held  that  their  verdict  was  conclusive,  and  also 
that  the  facts  proved  established  a  waiver. 
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the  fire  was  completely  extinguished,  and  notice  in  writing,  as  required 
by  the  policy,  was  not  given  for  twenty  days  after  the  loss,  it  was 
held  that,  under  the  circumstances,  the  assured  had  exercised  due 
diligence/ 

"When  the  policy  requires  notice  of  the  loss  to  be  given  in  writing, 
it  is  not  necessary  that  it  should  be  given  by  the  insured  himself. 
It  is  sufficient  if  the  notice  is  given  by  the  agent  of  the  insurer  even,  if 
it  is  given  at  the  request  of  the  assured,  although  the  insurer  does  not 
know  that  it  was  given  for  the  insured."  Thus,  where  the  policy 
required  that  notice  of  loss  should  be  given  in  writing  by  the  assured, 
it  was  held  that  written  notice  from  the  local  agent  of  the  insurers, 
from  information  communicated  to  him  by  the  assured,  was  a  sufficient 
compliance  with  the  terms  of  the  policy.' 

The  fact  that  the  company  knows  of  the  loss  does  not  excuse  the  giv- 
ing of  notice.  The  conditions  must,  be  strictly  complied  with,  unless 
waived;*  but  the  fact  of  its  knowledge  of  the  loss  may  tend  to  excuse 
delay  in  the  giving  of  the  notice,  but  not  in  giving  notice  in  the  form 
stipulated  for."  Unless  notice  is  waived  hy  the  insurer,  it  must  be  given  ; 
and,  if  written  notice  is  called  for  by  the  policy,  verbal  notice  is 
not  a  compliance,  unless  this  special  requirement  has  been  waived." 


^Phillips  V.  Protection  ItvS.  Co.,  14  Mo.  220. 

'iStimpson  v.  MonmoutTi,  etc.,  Ins.  Co.,  47  Me.  379. 

'West  Branch  Ins.  Co.  v.  Halfev.stein,  40  Penn.  St.  289. 

'Woodfin  V.  Asheville,  etc.,  Ins.  Co.,  9  Jones  (N.  C.)  558  ;  Edwards  v.  Lycoming 
Ins.  Co.,  75  Penn.  St  378. 

^Cornell  v.  Milwaukee,  etc.,  Ins.  Co.,  ante.  An  insurance  company,  after  notice 
of  the  fire,  "by  letter  from  the  insured,  five  or  six  days  after  it  had  occuri'ed,  sent 
an  agent  to  investigate  the  loss,  etc.,  who  was  authorized  by  them  to  ofter  a  com- 
promise, which  he  did.  Another  agent,  by  authority  of  the  company,  offered  to 
settle  the  loss.  Afterwards,  upon  the  tiial,  the  defense  was  set  up  that  the  notice 
was  not  sent  "  forthwith,"  as  required  by  the  policy.  Held,  that  the  company 
had,  by  their  acts,  waived  the  objection,  and  were  estopped  from  setting  it  up  on 
the  trust.     I/ycoming  Ins.  Co.  v.  iScIireffler,  42  Penn.  St.  188. 

'Boyle  V.  iV.  C.  Ins.  Co.,  1  Jones  (N.  C.)  373 ;  Comellv.  Milwaukee,  etc.,  Ins.  Co., 
ante.  In  Eastern  R.  R.  v.  Relief,  etc..  Ins.  Co.,  98  Mass.  420,  the  plaintiffs  were 
insured  "on  their  liability  for  loss  and  damage  by  fire,  occasioned  by  sparks  of 
locomotives,  to  property  of  others,  situate  on  lands  not  owned  oi-  occupied  by 
assured,"  and,  by  the  pi-inted  clauses  in  the  policy,  the  insurance  company  agreed 
to  "make  good  "all  such  loss,  not  exceeding  the  sum  insured,  as  shall  happen  by 
fire  to  the  procerty  as  above  specified,  during  one  year,  the  said  loss  to  be  esti- 
mated according  to  the  actual  cash  value  of  said  property  at  the  time  the  same 
shall  happen,  and  to  be  paid  within  sixty  days  after  due  notice  and  proof  thereof, 
in  confoi-mity  with  conditions  annexed  to  the  policy."  One  of  the  conditions 
i-equired  notice  to  the  company  within  sixty  days  after  the  loss.  It  was  held  that 
the  railroad  company  could  not  await  the  result  of  suits  and  claims  against  the 
company  by  the  owners  of  property  lost  or  destroyed,  but  must  furnish,  within 
sixty  days,  notice  and  proof  of  loss  to  the  company.  But,  in  this  case,  it  was  also 
held  that  compliance  with  the  conditions  of  the  policy  might  be  waived,  even  by 
an  agent  of  the  company,  and  the  treasurer  of  the  plaintiflT  havmg  mforraed  the 
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But,  when  the  assured  has  attempted  to  comply  with  the  require- 
ment as  to  notice,  and  the  insurer  examines  the  loss  and  refuses 
to  pay  upon  other  grounds,  and  does  not  object  to  the  sufficiency  of 
the  notice,  strict  compliance  is  waived.'  So,  when  the  insurer  sends 
an  agent  to  examine  the  loss,  and  he  says  or  does  anything  that  indi- 
cates that  notice  is  unnecessary,  it  is  a  waiver  oi  notice.''  Any  notice 
that  induces  the  company  to  examine  the  loss  is  enough,'  but,  when  the 
notice  is  in  fact  too  late,  and  compliance  is  not  waived,  it  is  fatal  to  a 
recovery.*    In  a  recent  case  in  New  York,'  the  policy  provided  that 

defendant's  ag-ent  that  they  were  having  numerous  fires,  and  wei-e  investigating' 
the  losses,  and  the  agent  having  replied,  "  All  right ;  when  you  get  them  all  in. 
Bend  them  in  and  they  shall  be  attended  to,"  or  words  to  that  effect,  it  was  held  a 
waiver. 

'Clark  v.  N.  E.  Mut.  Zi>.s.  Co.,  6  Cush.  (Mass.)  342  ;  Lmnpkiti  v.  Ontario,  etc., 
171.9.  Co.,  12  U.  C.  (Q.  B.)  57S. 

'Schenck  v.  Mercer  Co.  Mut.  Ivs.  Co.,  24  N.  J.  447.  In  Lycoming  Ins.  Co.  v. 
Schreffler,  42  Penn.  St.  188,  the  policy  required  notice  to  be  given  forthwith.  The 
insured  did  not  give  notice  of  the  loss  until  six  days  after..  The  insui-ers  then 
sent  an  agent  to  examine  the  loss  and  offer  a  compi'omise,  and  it  was  held  that 
this  was  a  waiver  of  the  breach  as  to  notice,  if  any  existed.  In  Clark  v.  N.  E. 
Mut.  Ins.  Co.,  6  Cush.  (Mass.)  342,  the  insured  was  required  to  give  notice  in 
writing  within  thirty  days.  Notice  was  not  given  at  all  by  the  insured,  but  the 
agent  of  the  company  notified  it  the  next  day,  and  the  president  came  on  and 
examined  the  loss  and  refused  to  pay  at  all,  but  making  no  question  as  to  notice. 
This  was  held  a  waiver  of  notice,  Fletcher,  J.,  saying:  "The  refusal  to  pay  the 
loss  was  not  put  on  the  ground  of  any  defect  or  insufficiency  in  the  notice.  No 
objection  was  taken  at  that  time  to  the  form  of  the  notice,  no  further  or  moi-e 
particular  information  was  requested,  but  the  defendants  declined  to  pay  the  loss 
altogether,  and  that,  within  the  thirty  days  after  the  loss,  and  of  course  before 
the  expiration  of  the  time  allowed  the  plaintiff  to  give  notice.  This  conduct  on 
the  part  of  the  defendants,  upon  any  sound  and  just  principle  of  fair  dealing, 
must  be  regarded  as  a  waivei-  of  any  further  or  different  notice.  Heath  v.  Frank- 
lin Ins.  Co.,  1  Cush.  (Mass.)  257 ;  Vose  v.  RoUnsnn,  9  John.  (N.  Y.)  192 ;  McMas- 
ters  V.  Westchester  County  Mut.  In.%  Co.,  25  Wend.  379  ;  j^tna  F.  Ins.  Co.  v. 
Tyl^,l%  Wend.  (N.  Y.)  385.  The  principle  of  waiver  is  a  recognized  and  well- 
settled  prmciple,  and  applies  with  much  force  to  the  present  case."  Uiiderhill  v. 
^gawam  Ins.  Co.,  6  Cush.  (Mass.)  440 ;  Biland  Itis.  Co.  v.  Stavffer,  33  Penn.  St. 
397;  Corn.  Ins.  Co.  v.  Sennett,  41  id.  161.  In  Drake  v.  Farmers'  Union  Ins.  Co., 
d  Cxrants  Cas.  (Penn.)  325,  notice  was  required  to  be  given  forthwith  in  writing. 
No  written  notice  was  given,  but  an  agent  of  the  company  residing  near  the  tire 
had  immediate  notice  thereof.  The  president  of  the  company  and  one  of  the 
directors  visited  the  place  a  few  days  after  the  fire  and  examined  the  loss.  After- 
wards, the  claim  was  rejected  for  want  of  written  notice,  but  the  court  held  that 
It  was  tor  the  jury  to  say  whether  there  had  been  a  waiver. 

In.9^  Co.  of  N  A,nenca  v.  McDowell,  50  111.  120.  In  West  Rockingham,  etc., 
Ins.  Co.  V.  Sheets,  2b  Gratt.  (Va.)  854,  one  of  the  members  of  afii-i^wrote  the 
president  of  the  company  two  days  after  the  fire,  informing  him  of  the  loss,  and 
™n  Z  A  -f^^  "i.^f .'^??^^?  ^'i?  company,  and  the  company  proceeded  to  act 
upon  it,  and  it  was  held  that  the  fact  that  the  notice  was  not  signed  by  the  firm, 
Z  7JtJ^it  "T^f^J'  as  required  by  the  rules  of  the  company,  did  not  operate 
to  defeat  the  plaintiff's  claim,  upon  the  ground  that  no  notice  of  loss  had  been 

^Mw'JS'  ^^  r  "^  "^?"  *^^  '""'*''  '^  ^  "°*''=«'  ^"'i  treating  it  as  such,  the  com- 
pany waived  formal  notice. 

PeM"*siV'  '^"'™'^''  ^'"-  '^°-'  ^^  ^-  ^-  ^^^  '  -^^**2'  ^-  ^o<'^^  1^-  Co.,  66 
notf^tl'o^^r^  ^-  ^"*-  ^"^  ^^"''^^'^  ^^  ^*-  °^  ^PP««^«'  J""e  ^^^  1877,  and 
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the  assured  should  furnish  proofs  of  loss  as  soon  after  the  loss  "  as  pos- 
sible." The  court  held  that  this  required  reasonable  diligence  on  the 
part  of  the  assured,  and  a  loss  occurring,  November  23d,  and  the 
assured  being,  in  the  exercise  of  reasonable  diligence,  able  to  complete 
his  proofs  upon  the  8th  of  January,  that  he  was  bound,  upon  their  com- 
pletion, to  send  them  at  once,  and  having  withheld  them  until  February 
16th,  it  was  held  that  he  had  failed  to  comply  with  the  conditions  of 
the  policy,  and  could  not  recover.  The  court  also  held  that,  as  to  what 
is  "  a  reasonable  time  "  in  which  to  send  proofs,  the  facts  being  admit- 
ted, is  a  question  of  law,  and  only  becomes  a  question  for  the  jury, 
when  the  facts  are  disputed,  or  there  is  evidence  tending  to  excuse  delay. 

Where  the  policy  required  notice  of  loss  to  be  given  foi-thwith,  it  has 
been  held  that  the  examination  of  the  assured  the  next  morning  after 
the  fire  and  taking  his  statement,  by  the  agent  of  the  assured,  who 
transmitted  it  to  the  secretary,  was  sufiicient.' 

"When  the  time  limited  in  the  policy  for  making  proof  of  loss  haa 
elapsed,  nothing  short  of  an  express  agreement  on  the  part  of  the  insurer 
■will  renew  or  revivify  the  contract,"  but  where  the  company's  agent 
has  notice  of  the  loss  within  the  time,  and  upon  being  informed 
that  proofs  of  loss  may  not  be  made  within  the  time,  and  he  says  it 
will  make  no  diflFerence,  and  subsequently,  but  long  after  the  time 
limited  for  making  them  has  expired,  but  within  a  reasonable  time,  in 
view  of  the  circumstances,  they  are  made  and  forwarded  to  the  com- 
pany, who,  after  keeping  them  for  ten  days,  returned  them,  it  was 
held  that  strict  compliance  with  the  requirements  of  the  policy  was 
waived,  and  the  proofs  having  been  made  within  a  reasonable  time,  in 
view  of  the  facts,  a  recovery  could  be  had.'  So,  generally,  when  the 
delay  in  making  proofs  is  due  to  the  acts  of  the  company  or  its  agent, 
strict  compliance  as  to  time  is  waived.* 

Notice  should  be  .given  by  the  assured,  his  agent,  or  the  person  to 
whom,  by  the  consent  of  the  company,  the  loss  is  payable,"  and  must  be 

^Beatty  v.  I/ycoming,  etc.,  Ins.  Co.,  66  Penn.  St.  9. 

'Beatty  v.  Lycoming  Ins.  Co.,  66  Penn.  St.  9.  A  waiver  cannot  be  predicated 
when  a  statement  made  to  the  assured  long  after  the  time  for  filing  proofs  of  loss 
had  elapsed,  that  the  company  would  do  what  was  right  about  it,  that  they  knew 
at  the  time  of  the  fire  that  it  was  their  loss,  etc.  SmitU  v.  Haverhill,  etc.,  Ins.  Co., 
1  Allen  (Mass.)  297. 

'Owen  V.  Farmers'  Ins.  Co.,  57  Barb.  (N.  Y.)  518. 

*I)ohn  V.  Fariners'  Ins.  Co.,  5  Lans.  (N.  Y.)  275.  i 

•  Cornell  v.  ZeRoy,  9  Wend.  (N.  Y.)  163;  Sims  v.  State  Ins.  Co.,  ante;  Barnes 
V.  Union  Mut.  F.  Ins.  Co.,  45  N.  H.  21 ;  Stimpson  y.  Monmouth  Mwt.  F.  Ins.  Co., 
47  Me.  379. 
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such  as  apprises  the  company  of  the  loss  and  gives  it  an  opportunity 
of  examining  the  same  if  desired.' 

It  has  been  held  in  one  case  that  where  the  policy  requires  that  the 
assured  shall  "deliver  in"  to  the  company  a  particular  account  of  the 
loss,  proof  that  such  proof  was  deposited  in  the  post-office  properly 
directed  and  postpaid,  was  not  a  compliance  with  the  conditions  of  the 
policy,  although  the  policy  elsewhere  provided  that  "  all  communica- 
tions must  be  postpaid,  and  directed  to  the  secretary." '  But  it  is  hardly 
believed  that  this  would  be  now  held,  as,  in  the  construction  of  the 
policy  and  its  various  conditions,  the  evident  intent  and  purpose  of  the 
parties  is  to  be  looked  to,  and,  as  is  the  case  with  insurance  companies, 
that  they  are  generally  located  at  a  great  distance  from  the  insured,  fre- 
quently doing  business  in  all  the  States  as  well  as^in  foreign  countries, 
hundreds  and  often  thousands  of  miles  away  from  the  home  office,  it  can- 
not reasonably  be  supposed  that  they  expected  or  intended  that  the 
assured  should,  in  person,  or  even  by  an  agent,  deliver-  in  the  proofs  of 
loss,  but  that  he  should  execute  them  with  due  diligence  and  with 
equal  diligence  send  them  to  the  company  by  mail,  which  is  now  the 
principal  medium  through  which  the  commercial  business  of  the  world 
is  transacted.  A  contrary  rule  gives  undue  force  to  arbitrary  condi- 
tions and  jeopardizes  too  seriously  the  interests  of  the  assured.' 

The  waiver  must  either  be  express,  or  must  result  from  such  acts 
and  conduct,  on  the  part  of  the  insurer,  as  operate  as  an  estoppel 
against  a  defense  predicated  upon  the  ground  of  a  failure  to  comply 
with  the  condition  on  the  part  of  the  assured,  and  in  ctM  cases  the  ques- 
tion is  for  the  jury  whether  compliance  was  waived,  and  must  result 
from  acts  done  be/ore  the  forfeiture,  because  of  such  breach  attached.* 


^Rix  V.  MutiMl  Ins.  Co.,  20  N.  H.  198. 

^Hodgkins  v.  Montgoinery  County,  etc.,  Iris.  Co.,  34  Bai-b.  (N.  Y.)  213. 

'Stimpson  v.  Monmouth  Ins.  Co.,  47  Me.  379 ;  Ca-iton  v.  Moninouth,  etc.,  Ins. 
Co.,  5i  id.  176  ;  Bartlett  v.  Union  M.  F.  Ins.  Co.,  49  Me.  500  ;  Buimtead  v.  Divi- 
dend Mat.  Ins.  Co.,  12  N.  Y.  81 ;  Lycoming,  etc.,  ln,s.  Co.  v.  Updegraff,  40  Penn. 
St.  311. 

*In  Underwood  v.  Farmers',  etc.,  Ins.  Co.,  57  N.  Y.  500,  Eakl,  C,  very  ably 
elucidated  the  cloctiine  and  the  rule  applicable  in  such  cases.  He  said :  "  Upon 
the  trial,  the  judg:e  submitted  to  the  jury  but  one  question  of  fact,  to  wit: 
whether  the  plaintiff  himself  set  fire  to  the  barn  insured ;  and  charged  them  to 
render  a  verdict  for  the  plaintiff  if  they  found  that  question  in  his  favor.  To 
this  portion  of  the  charge  defendant's  counsel  excepted.  It  is  not  disputed  that  it 
was,  by  the  policy,  a  condition  precedent  to  plaintiff's  right  of  I'ecovei-y  that  he 
should  deliver  to  the  company  a  verified  account,  in  writing,  of  his  loss,  within 
'  ten  days  after  the  loss.  This  condition  was  part  of  the  contract  of  insurance  ; 
and  effect  should  be  fairly  given  to  it  as  to  every  other  part  of  the  contract. 
It  is  undisputed  that  no  account  of  the  loss  was  delivered  to  the  defendant  or  any 
of  its  agents  until  about  one  month  after  the  loss.     But  the  judge,  at  the  trial, 
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When  the  insurer  has  done  nothing  to  induce  delay  on  the  part  of 
assured  in  complying  with  the  condition,  the  policy  is  invalidated,  and 

held,  as  matter  of  law,  upon  the  evidence,  that  this  condition  had  been  waived 
by  the  defendant,  and  hence,  that  non-compliance  with  it  on  the  part  of  the 
plaintiff  did  not  defeat  the  action.  It  therefore  becomes  necessary  to  examine 
the  evidence  upon  the  question.  The  plaintiff  testified  that,  on  Monday  after  the 
fire,  which  was  on  Friday  night,  he  called  upon  one  Selover,  who  was  the  agent 
of  the  defendant  by  whom  the  insurance  was  effected,  and  informed  him  of  the 
fire,  and  asked  him  what  he  should  do  ;  and  he  told  him  to  wait  until  the  general 
agent  came,  and  said  that  he  would  write  to  the  general  agent,  and  promised 
that  he  and  the  general  agent  would,  in  a  few  days,  call  upon  him  and  make 
affidavits  and  straighten  the  matter  up ;  that  in  about  a  month  they  came  to 
him,  and  the  general  agent  drew  up  an  affidavit,  which  he  verified,  giving  an 
account  of  the  loss,  and  they  took  it ;  that  they  then  left  him,  saying  that,  upon 
their  return,  they  would  straighten  the  matter  up ;  th,at  they  returned  in  the 
aftei-noon  of  the  same  day  and  talked  with  the  plaintiff,  bat  did  not  adjust  or  pay 
the  loss.  The  plaintiff  also  proved  that,  about  three  weeks  after  this  interview 
with  the  general  agent,  he  caused  another  account  of  the  loss  to  be  drawn  up 
and  verified  and  sent  to  the  secretary  of  the  company,  by  whom  it  was  returned 
with  a  notification  that  it  was  rejected,  because  it  was  not  made  and  delivered 
.within  the  time  required  by  the  policy.  This  was  the  first  notification  received 
by  the  plaintiff  that  he  was  in  default  foi'  not  delivering  the  verified  account  of 
his  loss  in  time.  Such  is  the  case  made  by  plaintiff  upon  this  question;  and  if 
this  had  been  all  the  evidence  I  think  the  judge  might  well  have  held,  as  matter 
of  law,  that  the  condition  in  question  had  been  waived.  Selover  was  the  local 
agent  of  the  company  who  effected  the  insurance.  The  proof  does  not  show  what 
his  precise  powei-s  were,  but  he  testified  that  he  had  been  allowed  to  adjust  and 
pay  losses  without  first  consulting  the  company,  and  that  he  had  taken  a  larga 
amount  of  insurance  for  it ;  and  he  seems  to  have  acted  for  the  company  in  refer-" 
ence  to  this  loss,  with  its  knowledge  and  sanction.  It  is  proper,  therefore,  to 
hold  that  the  company  would  be  bound  by  what  he  said  and  did  in  refei-ence  to 
settling  and  paying  this  loss,  as  detailed  in  the  evidence  of  the  plaintiff.  This 
agent,  when  informed  of  the  fire  and  asked  by  the  plaintiff  what  to  do,  told  him 
to  wait  until  the  general  agent  came,  and  that  he  and  the  general  agent  would 
be  along  in  a  few  days  and  draw  the  affidavit  and  straighten  the  matter  up.  The 
plaintiff  had  the  right  to  infer  from  this  that  he  had  nothing  more  to  do  until  the 
general  agent  came,  and  that  his  affidavit  giving  an  account  of  his  loss  would 
then- be  drawn,  and  be  in  time.  But  the  most  material  part  of  this  evidence  is 
conti-adicted.  Selover  testified  that  plaintiff'  called  upon  him  at  the  time  men- 
tioned, and  notified  him  of  the  fire  ;  that  after  inquiring  as  to  the  circumstances 
of  the  fire  and  expressing  his  suspicions  about  it,  he  told  him  that  he  would  call 
and  look  the  matter  over  during  the  week,  and  if  he  found  it  fair  and  square  the 
company  would  pay ;  if  otherwise,  not.  He  denied  that  he  said  a  word  about 
the  general  agent,  or  about  making  out  the  papers,  oi-  that  he  promised  to  make 
them  out.  He  testified  that  on  the  Thursday  following— less  than  a  week  from 
the  time  of  the  fire— he  did  call  upon  the  plaintiff  in  reference  thereto  ;  told  him 
that  the  matter  looked  bad  ;  that  he  was  accused  of  burning  the  bam,  and  that 
he  must  accout  for  his  whereabouts  on  the  night  of  the  fii-e,  before  the  company 
•  would  pay ;  that,  in  about  four  weeks  after  this,  he  and  the  general  agent  called 
upon  the  plaintiff  and  asked  him  to  go  to  a  justice  of  the  peace  and  make  an 
affidavit,  as  the  matter  looked  suspicious,  and  they  wanted  to  pry  into  it;  that 
he  went  with  them  and  ma,de  the  affidavit,  which,  although  not  literally,  was 
substantially,  except  as  to  time,  a  compliance  with  the  condition  annexed  to  the 
policy  ;  that  they  then  told  him  that  they  did  not  feel  safe  in  paying  him  a  dollar, 
and  could  not  do  it  with  propriety,  but  that  they  would  pay  him  |200  rather  than 
go  to  law  about  it.  The  judge  was  asked  to  charge  the  jury,  substantially,  if 
they  believed  this  evidence  of  Selover,  that  the  action  was  successfully  defended ; 
and  he  refused,  and  to  his  refusal,  defendant's  counsel  excepted.  I  think  the 
loai-ned  judge  erred  in  refusing  thi^charge.  Ther-e  was  conflict  m  the  evidence, 
and  as  the  iudge  disposed  of  the  question  as  one  of  law,  and  refused  to  submit  the 
evidence  to' the  jury,  we  are  bound  to  take  that  view  of  the  evidence  most  favor- 
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if  the  insurer  objects  to  the  proofs  because  unseasonable,  the  fact  that 
other  objections  are  also  taken  does  not  warrant  the  jury  in  finding  a 

alile  to  the  defendant  which  the  jury  might  have  taken.  Taking  the  evidence 
of  Selovei-,  then,  thei-e  was  no  compliance  with  the  condition,  and  no  waiver  of  it. 
He  did  nothing  within  the  ten  days  to  induce  tlie  plaintiff  to  believe  that  he  was 
not  bound  to  deliver  the  verified  account  of  his  loss  within  the  time  specified  in 
the  policy.  What  he  did  and  said,  on  the  contrary,  showed  that  the  company 
would  scrutinize  the  loss,  and,  probably,  contest  it,  and  should  have  made  the 
plaintiff  sci'upulous  in  a  strict  compliance  with  all  the  requirements  of  his  policy. 
Instead  of  delivering  his  .affidavit  within  the  ten  days,  he  waited  about  a  month, 
until  the  local  and  general  agents  called  upon  him.  They  then  drew  an  affidavit, 
not  for  the  purpose  of  a  compliance  with  the  condition,  but  to  enable  them  to  piy 
into  the  cause  of  the  tire,  which  they  regarded  as  suspicious ;  and  they  then 
informed  him  that  they  could  not  pay  the  loss,  except  upon  the  compromise  which 
they  proposed.  In  drawing  and  keeping  this  affidavit  there  certainly  was  no 
waiver  of  the  condition.  The  doctrine  of  estoppel  lays  at  the  foundation  of  the 
law,  as  to  waiver.  While  one  party  has  time  and  opportunity  to  comply  with  a 
condition  precedent,  if  the  other  party  does  or  says  anything  to  put  him  off  from 
his  guard,  and  to  induce  him  to  believe  that  the  condition  is  waived,  oi-  that  a, 
strict  compliance  with  it  will  not  be  insisted  on,  he  is  afterward  estopped  from 
claiming  non-performance  of  the  condition.  Unless  there  is  some  consideration 
for  a  waiver  or  some  valid  modification  of  the  agreement  between  the  parties 
which  contains  the  condition,  I  think  there  can  be  no  waiver  of  a  condition  prece- 
dent, except  there  be  in  the  case  an  element  of  estoppel.  At  the  time  when  the 
affidavit  was  drawn  the  plaintiflf  had  forfeited  his  rights  under  his  policy. 
Nothing  that  was  then  said  or  done  induced  him  in  any  way  to  forego  any  of 
his  rights,  or  to  omit  the  perfoi-mance,  on  his  part,  of  anything  requii'ed 
by  his  policy;  and,  hence,  furnished  no  estoppel  against  the  defendant.  In 
Clark  V.  The  New  England  Fire  Ins.  Co.,  6  Cush.  342 ;  UnderhiU  v.  The  Agcu- 
wam  M.  F.  Ins.  Co.,  id.  440  ;  Bmnsteadv.  The  Bimdend  Mut.  Ins.  Co.,  12  N.  Y. 
81 ;  Post  V.  JEtna  Ins.  Co.,  43  Barb.  351  ;  Aines  v.  The  N.  Y.  Union  Ins.  Co.,  14 
N.  Y.  253 ;  Trustees  First  Baptist  Chm-eh  v.  Brooklyn  F.  Ins.  Co.,  19  id.  305,  and 
all  the  other  similar  cases  that  have  fallen  under  my  observation,  with  one  excep- 
tion which  will  be  here.i.fter  noticed,  the  waiver  claimed  was  based  upon  the  con- 
duct of  the  defendant  or  its  agents,  at  a  time  when  the  plaintiff  could  have  com- 
phed  with  the  conditions.  The  true  rule,  I  think,  is  laid  down  by  Mdllin,  J.,  in 
RipUy  V.  The  Mitna  Ins.  Co.,  30  K.  Y.,  136,  as  follows:  'It  seems  to  me  that  a 
waiver,  to  be  operative,  must  be  supported  by  an  agreement  founded  on  a  valu- 
able consideration ;  or,  the  act  relied  on  as  a  waiver  must  be  such  as  to  estop  a 
party  from  insisting  on  performance  of  the  contract  or  forfeiture  of  the  condition  ; ' 
and,  m  that  case,  there  was  held  to  be  no  waiver  upon  facts  fully  as  significant  a.s 
the  undisputed  facts  in  this  case.  The  ca.se  of  Owen  v.  Farmers'  Joint  Stock  In.i. 
Co.,  57  Barb.  518,  is  apparently  in  conflict  with  the  views  above  expressed.  That 
was  an  action  against  this  same  company,  and  the  policy  sued  on  contained  the 
same  condition  as  the  one  under  consideration.  In  that  case,  the  plaintifl'  was 
absent  from  home  at  the  time  of  the  fire,  and  the  proof  of  loss  was  not  delivered 
to  the  company  within  the  ten  days  But,  more  than  a  month  after  the  tire,  the 
agent  of  the  company  stated  to  a  party  interesteii  in  the  policy  that,  it  made  no 
(lifterence,  and  that  the  proofs  could  be  sent  in  after  the  return  of  the  plaintiff; 
and  they  were  sent  in  after  his  return,  after  a  further  delay  of  about  six  weeks. 
It  was  held,  upon  these  facts,  that  the  condition  was  waived.  If  all  the  facts  in 
that  case  appear  in  the  opinion,  I  cannot  doubt  that  the  court  fell  into  error  by 
not  noticing  the  distinction  between  a  waiver  before  forfeiture  and  one  made  after- 
^*f  li.  ?  f^  '^^®'  '^"^'^  '"'"^  ""  estoppel  as  the  plaintiff  did  not  delay  until 
aftei-the  ten  days  m  consequence  of  anything  said  or  done  by  defendant's  agent. 
1  here  was  no  consideration  for  the  waiver,  and  no  valid  agreement  to  waive  the 
condition  Althongh  that  case  is  said  to  have  been  affti-raed  in  the  Court  of 
Appeals,  the  opinion  of  that  court  is  not  furnished,  and  we  ai-e  unable  to  see  the 
^il'^TJ'v.^'''"'^  "?°"  '•'"^'"^  '^«  affirmanqe  was  based.  In  this  case,  the  facts 
should  have  hav-e  been  submitted  to  the  jui-y,  with  proper  instructions;  and  if 
they  had  found  that,  m  consequence- of  what  the  defendant's  agent  said  or  did 
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waiver.  A  waiver  does  not  exist  when  the  party  sought  to  be  estopped 
gives  the  other  party  to  distinctly  understand  that  he  does  not  waive 
any  rights  incident  to  the  matter  against  which  the  estoppel  is  sought 
to  be  set  up.' 

before  the  expiration  of  the  ten  days,  as  testified  to  by  the  plaintiff,  he  was  induced 
to  delay  compliance  with  the  condition  until  after  that  time,  then  there  would 
have  been  a  waiver  of  the  condition,  and  non-compliance  with  it  would  have  fur- 
nished no  defense  to  the  action.  But  my  brethren  are  unwilling-  to  express  an 
opinion  upon  the  doctrine  of  waiver  as  I  have  stated  it,  but  concur  with  me  in 
reversingr  the  judgment,  upon  the  gi-ound  that  the  judge  erred  in  holding  as  a 
matter  of  law  that  the  condition  was  waived,  and  that  the  evidence  in  I'eference 
thei-eto  should  have  been  submitted  to  the  jury."  A-m^s  v.  N.  Y.  U.  Iiis.  Co.,  14 
N.  Y.  253 ;  Tmstees  Pirgt  Bap.  Ch.  v.  Bklyn  F.  Im.  Co.,  19  id.  305 ;  Goit  v.  Nat. 
Pro.  Ins.  Co.,  25  Barb.  (N.  Y.)  189  ;  Owera  v.  FarTners'  J.  S.  Ins.  Co.,  57  id.  518  ; 
Sheldon  v.  At.  F.  &  M.  Itis  Co.,  26  N.  Y.  460 ;  Boehen  v.  Winsburg  Ins.  Co.,  35 
id.  131 ;  Bodle  v.  Chenango  Co.  M.  Itis.  Co.,  2  N.  Y.  53 ;  Wood  v.  Pough.  Ins.  Co., 
32  N.  Y.  619 ;  Bamstead  v.  Mat.  Itis.  Co.,  12  N.  Y.  81 ;  Po.tt  v.  ^SBiraa  Ins.  Co.,  43 
Barb.  (N.  Y.)  351 ;  Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404  ;  ^tna  Ins.  Co. 
V.  Tyler,  16  Wend.  (N.  Y.)  402  ;  O'Neil  v.  Buff.  F.  Ins.  Co.,  3  Comst.  122 ;  Under- 
Ull  v.  Agawam  F.  Ins.  Co.,  6  Cu.sh.  (Mass.)  440 ;  Vos  v.  Robinson,  9  John.  (N.  Y.) 
192  ;  Bipley  v.  JEtna  Ins.  Co..  30  N.  Y.  164 ;  jSavage  v.  Ins.  Co.,  4  Bosw.  (N.  Y.) 
1  ;  Bk.  of  U.  S.  V.  Davis,  2  Hill  (N.  Y.)  451-461 ;  Ingalls  v.  Morgan,  10  N.  Y. 
178-184;  McLaughlin  v.  Wa.ih.  Ins.  Co.,  23  Wend.  (N.  Y.)  525;  iVorf07t  v.  M.  & 
&  Ins.  Co.,  7  Cow.  (N.  Y.)  645 ;  Gfilbert  v.  N.  S.  In.s.  Co.,  23  "Wend.  (N.  Y.)  43. 
'In  a  recent  ca.se  before  the  Court  of  Appeals  of  New  York,  Blossom  v.  Lyeom- 
ing  Ins.  Co.,  64  N.  Y.  162,  this  question  arose  in  this  foi-m  :  The  policy  contained 
a  clause  requiring  the  assured  in  case  of  loss  or  damage  by  fire  to  deliver  to  de- 
fendant's secretary,  within  thirty  days  after  such  loss,  a  particular  account  thereof 
under  oath.  The  building  insured  was  destroyed  by  fire  on  the  29th  November, 
1870.  No  proofs  of  the  loss  were  furnished  until  March  29, 1871 ;  these  were  sent 
by  plaintiff's  attorney ;  defendant  sent  a  letter  in  reply  containing  the  following  : 
"  The  proof  of  loss  is  too  late.  It  should  have  been  made  within  thirty  days  after 
loss  ;  besides,  after  a  careful  investigation  of  the  matter,  we  have  become  satis- 
fiedthat  it  is  a  clear  case  of  fraud.  The  company  have,  therefore,  rejected  the 
claim  "  Plaintiff  gave  evidence  upon  the  trial  to  the  effect  that  one  Krouse,  an 
adjuster  for  defendant,  having  learned  of  the  tire  and  being  near  the  premises, 
went  to  and  examined  them,  and  made  inquiries  as  to  the  fire.  He  had  received 
no  instructions  from  the  defendant  to  adjust  the  loss,  and  what  he  did  was  with- 
out plaintiff's  knowledge  ;  that  he  reported  his  action  to  the  company,  but  no 
action  was  taken  by  it  until  receipt  of  proofs  of  loss.  At  the  close  of  the  evidence 
defendant's  counsel  moved  for  a  nonsuit  on  the  ground,  among  others,  that  proofs 
of  the  loss  were  not  furnished  within  thirty  days  thereafter,  as  required  by  the 
policy,  and  that  there  had  been  no  waiver  shown.  The  court  denied  the  motion, 
holding  that  the  question  as  to  waiver  was  one  of  fact  for  the  jury.  Upon  appeal, 
ALi-Bsfj.,  in  pasiing  upon  this  question,  said:  "The  fad" --e  of  t^^Pl^mtiff  to 
furnish  proof  of  loss  within  thirty  days  after  the  fire  entitled  the  defendant  to  a 
result  upon  the  evidence  as  it  stood  at  the  close  of  the  trial.  That  the  condition 
was  not  implied  with  was  conceded;  that  >.  substantial  comphance  with  that 
condition,  unless  waived  by  the  insurers,  was  necessary  to  enable  the  plaintiff  to 
recover,  is  well  established.  Savage  v.  The  Howavd  Ins.  Co  ,  52  N.  Y  502, 
Ur^en^od  V.  Fanrun-s'  J.  S.  Ins.  Co.,  57  id.  500.  Upon  a  careful  review  of  the 
c^e^can  find  no  evidence  of  a  waiver  of  this  condition  by  the  defendant ;  there 
wis  no  communication,  direct  or  indirect,  between  the  plaintiff  and  defendant,  or 
Us  agentHn  respect  to  it,  or  any  negotiations  between  them  from  which  he 
plaShadarilht  to  infer  that  a  strict  compliance  with  evei-y  condition  of  the 
poUcy  would  not^be  insiste.l  upon.  Neither  was  there  proof  of  any  act  by  the 
defendrt  or  its  agents  which  could  have  led  the  plaintiff  to  believe  that  the  proofs 
of  loss  pi-escribed  by  the  policy  would  not  be  required.  The  action  of  Krouse, 
?he1SiSter,  in  visiting  the  premises  and  mak  ng  mqun-y  into  the  circumstances 
of  the  fil^were  not  known  either  to  the  plaintiff  or  any  agent  of  his ;  so  that  his 
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The  question,  as  to  whether  a  failure  on  the  part  of  the  insurer  to 
object  to  the  unseasonableness  of  the  proofs  of,  loss,  furnished  a/to- 
the  forfeiture  has  attacTied,  can  be  set  up  as  a  waiver,  does  not  seem  to 
be  free  from  doubt.  It  has  been  held  that  such  failure  operates  as  a 
waiver,'  but  generally  it  will  be  found  that  the  delay  has  been  induced 
by  such  acts  and  conduct  on  the  part  of  the  insurer  or  his  agents  as 
amounts  to  an  estoppel,  rather  than  a  waiver,  and  the  better  doctrine 
seems  to  be,  and  that  more  consistent  with  principle,  that,  when  the 
failure  to  comply  with  the  condition  is  dus  wholly  to  the  fault  of  the 
insured,  the  policy  is  dead,  and  cannot  be  revived  by  anything  short  of  a  new 
consideration  or  an  express  waiver  on  the  part  of  the  insurer.^  In  a  New 
York  case,°  it  was  held  that  a  failure  to  object  to  proofs  because  they  were 
too  late,  does  not  operate  as  a  waiver  of  that  ground  of  defense,  even  though 
the  objection  stated  is,  that  the  claim  is  fraudulent.  It  is  only  when  the 
proofs  are  in  season,  but  are  defective,  that  a  failure  to  object  thereto  is 

omission  to  furniph  the  proofs  was  not  induced  by  such  action.  Had  the  plaintiff 
known  of  the  doing's  of  Krouse  they  could  not  legitimately  have  influenced  his 
action  or  omission  to  act  in  resjject  to  the  pi-oof.  The  visit  of  Krouse  was  without 
authoiity  or  dii'ection  from  the  defendant,  and  was  I'ather  casual  than  othei'wise, 
and  precautionary,  that  he  might  be  better  able  to  act  undei-standingly  should 
occasion  require.  He  neither  by  act  or  by  declaration  intimated  that  the  defend- 
ant would,  or  was  liable  to,  pay  the  loss  ;  or  that  the  loss  was  recognized  as  a 
valid  claim  against  the  company.  In  truth  there  was  no  communication  or  nego- 
tiation between  the  plaintiff  and  the  defendant,  or  its  agents,  after  the  notice  of 
the  loss,  if  such  notice  was  ever  given,  until  the  forwai'ding  of  the  proof  of  loss 
in  April,  after  the  fire,  which  occurred  in  November.  But  stress  was  laid  by  the 
learned  judge,  in  his  charge  to  the  jury,  upon  the  letter  from  the  defendant  to 
the  attorney  for  the  plaintiff,  upon  the  receipt  of  the  proof  of  loss,  some  four  months 
after  it  occurred.  In  that  letter  the  defendant  takes  two  objections  to  its  liability: 
First,  that  the  proof  of  loss  was  too  late,  and  that  it  should  have  been  made  within 
thirty  days  after  loss  ;  and  second,  that  the  claim  was  fraudulent.  Distinctly  tak- 
ing the  ground  that  the  condition  as  to  the  proof  of  loss  had  not  been  complied 
with.  The  taking  of  another  and  distinct  objection  was  not  a  waiver  of  the  tirat. 
The  entire  letter  was  a  distinct  intimation  that  the  company  would  rely  upon  both 
the  objections  stated.  Had  the  defendant  omitted  to  notice  the  omission  to  fui-nish 
proof  of  loss  within  the  time  prescribed,  that  time  having  long-  elapsed,  it  is  ques- 
tionable whether  it  would  have  been  deemed  a  waiver,  for  the  reason  that  it  was 
then  too  late  to  supply  the  omission ;  and  the  plaintiff  would  have  lost  nothing  by 
the  omission  of  the  company  to  call  his  attention  to  it.  The  defendant  was  at  lib- 
erty, in  response  to  the  claim  then  made  for  the  first  time,  by  the  plaintiff,  to  take 
every  objection  which  was  open  to  it.  The  objections  did  not  annul  or  destroy  or 
operate  as  a  waiver  of  each  other.  It  is  difficult  to  see  how  a  party  waives  or  is 
estopped  from  taking  an  objection  which  he  distinctly  asserts  and  makes  at  the 
very  first  opportunity.  There  was  no  evidence  of  waiver ;  and  it  was  error  for 
the  learned  judge  to  submit  the  question  to  the  jury.  The  result  was,  as  may  be 
expected  in  every  like  case,  the  jury  sympathizing  with  the  insured,  and  thinking 
lightly  of  conditions  which  are  really  of  the  essence  of  the  contract,  and  i-egarding 
them  rather  as  technicalities  than  matters  of  substance,  have  given  their  verdict 
against  the  insurers."    Mdwards  v.  BaUiinwe  Ins.  Co.,  3  Gill.  (Md.)  370. 

^Hihmtian  Ins.  Co.  v.  O'Connor,  29  Mich.  241. 
^St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278  ;  Blossom  v.  lyucominq  Ins.  Co.,  ante; 
Hohson  V.  Western  Ass.  Co.,  19  U.  C.  Q.  B.  314. 

'Brink  v.  Hanover  F.  Ins.  Co.,  decided  in  Ct.  of  App.  Jan.  5,  1877,  not  yet 
repoi'ted.  >  7  j 
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treateu  as  a  waiver.  "  If,"  said  the  court,  "  no  proofs  are  served  in 
time,  and  the  insurer  has  done  nothing  to  induce  the  omission,  the  insured 
has  lost  all  rights  under  the  policy,  and  the  insurer  is  not  bound  to 
specify  its  defenses,  nor  does  it  viraive  those  not  specified."  A  promise 
to  pay  a  loss  after  a  forfeiture  for  a  breach  of  the  condition,  the  com- 
pany having  full  knowledge  of  the  breach,  is  a  waiver  of  non-compli- 
ance,' but  a  mere  failure  to  object  to  paying  upon  that  ground,  cannot 
be  treated  as  a  waiver.  The  insurer,  by  the  laches  of  the  assured,  is 
absolved  from  all  liability,  and  he  may  well  refuse  to  take  any  notice 
whatever  of  proofs  furnished  out  of  time,  and  cannot  thereby  be  said 
to  have  waived  compliance  on  the  part  of  the  assured.  But  when  an 
action  is  brought  to  recover  a  loss  under  such  circumstances,  and  the 
insurer  does  not  avail  himself  of  this  breach  of  the  conditions  of  the 
policy,  either  by  setting  it  forth  specially  in  his  answer  or  pleadings, 
or  insisting  upon  it  at  the  trial,  he  cannot  afterwards  avail  himself 
thereof  in  a  hearing  upon  an  appeal.  The  defense  is  thereby  waived, 
and  its  benefits  lost  to  him."  When  timely  notice  and  proofs  of  loss 
are  averredby  the  insurer,  and  not  denied  by  the  pleadings  filed  by 
the  defendant,  the  plaintiff  is  not  called  upon  to  prove  the  fact,  as  it 
is  thereby  admitted.' 

What  should  be  stated  in  the  proofs  of  loss. 

Sec.  415.  The  requirements  of  the  policy  should  be  strictly  followed 
unless  compliance  is  waived,  or  is  impossible.  Thus,  where  the 
policy  provides   that   the  preliminary  proofs  shall  contain  "  a  par- 


'  Greenfield  v.  Mass.  Mut.  Life  Itis.  Co.,  47  N.  Y.  430.  It  is  only  when  a  posi- 
tive act  is  done  imth  fall  knowledge  of  the  facts,  that  a  waiver  can  be  predicated 
thereon,  thej-efore  no  act  done  in  ignorance  of  the  facts  can  be  construed  as  a 
waiver.  Thus,  where  a  policy  of  insui-ance,  executed  by  a  mutual  fire  insurance  ' 
company,  is  obtained  upon  the  suppression  of  a  fact  in  the  application,  which  was 
matei-ial  to  the  risk,  a  subsequent  i-eception,  by  the  company,  of  an  instalment  on 
the  premium  note  of  the  insured,  can  have  no  effect  to  render  the  policy  bindings 
on  the  company,  in  a  case  where  neither  the  company  nor  their  agent  had  notice 
of  the  existence  of  the  fact  suppressed.     Allien  v.  Mre  Ins.  Co.,  12  Vt.  366. 

'Martin  v.  Fishing  Ins.  Co.,  20  Pick.  (Mass.)  389  ;  Thwing  v.  &t.  Western  Ins. 
Co.,  Ill  Mass.  93;  Vos  v.  Bobinson,  9  John.  (N.  Y.)  192;  Lycoming  Ins.  Co.  v. 
Duninore,  75  111.  14.  In  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  25,  the 
court  very  justly  say :  "  If  the  company  had  contemplated  the  objection  it  would 
have  been  but  ordinary  fair  dealing  to  have  apprized  the  plaintiff  of  it;  for  it  was 
then  obvious  that  the  defect  might  have  been  immediately  supplied;  as  it  was,  the 
company  unintentionally,  as  it  may  be,  by  their  silcTieemisled  him."  See  also,  Tay- 
loe  V.  Merchants'  F.  Ins.  Co.,  9  How.  (U.  S.)  390.  Good  faith  on  the  part  of  the 
insurers  requires  that  if  they  mean  to  insist  upon  a  merely  formal  defect  in  the 
preliminaiy  proofs,  they  should  apprise  the  insured  of  the  nature  of  the  objec- 
tion, 80  as  to  give  him  an  opportunity  of  supplying  the  defect;  and  if  they  neg- 
lect to  do  so,  their  silence  should  be  held  a  waii:er  of  the  defect.  O'Niel  v.  Buffalo 
F.  Ins.  Co.,  3  N.  Y.  122  ;  Kernoohan  v.  N.  Y.  Bowery  Ins.  Co.,  17  N.  Y.  348. 

"  Fox  v.  Conway  Ins.  Co.,  53  Me.  107. 
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ticular  account  of  the  loss  in  writing,  under  oath,  stating  the  vcdtte 
of  the  property  lost,  the  nature  and  value  of  the  insured's  inter- 
est in  the  property,"  the  requirement  must  be  complied  with,  and, 
even  though  the  loss  is  total,  proofs  omitting  to  state  the  nature  and 
wlue  of  the  interest  of  the  assured  in  the  property  destroyed  are 
defective.'  But,  unless  the  policy  requires  that  the  nature  of  the  inter- 
est of  the  assured  in  the  property  should  be  stated,  a  statement  giving 
an  account  thereof  and  the  value  of  the  property  destroyed  is  enough,  as, 
if  the  loss  is  total,  a  simple  statement  to  that  effect,  in  the  form 
required  by  the  policy.  Thus,  when  the  policy  is  valued  and  the  loss 
total,  and  the  policy  requires  a  particular  statement  thereof,  it  is 
enough  to  state,  "  My  dwelling-house  insured  by  you  for  $2,500,  by 
policy  46842,  was  burned  down  this  morning."  °  If  required  to  be 
signed  by  the  assured,  it  must  be  so  signed,  unless  a  good  reason  for 
its  not  being  so  signed  is  shown,  in  which  case  it  may  be  signed  by 
an  agent,'  and  must  also  be  under  oath  if  so  required  by  the  policy.'' 

'WeUeomev.  People's,  etc.,  Ins.  Co.,  2  Gray  (Mass.)  480.  "Where  the  policy 
requires  that  the  proofs  of  loss  shall  contain  "a  particular  account  of  the  loss,"  a 
statement  merely  reiterating  the  language  of  the  policy  as  "household  fui-niture 
|367,  groceries  |233,"  although  the  loss  is  total,  is  not  a  compliance  with  the  con- 
dition. A  particular  statement,  itemizing  the  articles  as  far  as  possible,  should 
be  given.  Beatty  v.  Lycoming,  etc.,  Ins.  Co.,  6B  Penn.  St.  9.  By  a  condition  in 
the  policy,  the  insured  were  bound,  in  case  of  loss  by  tire,  to  forthwith  give  notice 
to  the  secretary,  and  within  thirty  days  after  loss  to  deliver  to  the  secretai'y  a 
particular  account  of  such  loss  or  damage.  An  account  was  sent  by  mail  to  the 
secretary,  setting  out  the  names  of  the  partners,  the  number  of  their  policy  and 
amount  insured  therein,  the  value  of  their  stock  in  the  store,  as  estimated  from 
their  books,  and  reciting  insurances  in  two  companies  (the  store  in  front  and  its 
brick  extension  having  been  insured  by  another  company),  giving  an  account  of 
an  entire  undivided  loss,  and  claiming  it  to  be  embraced  in  the  policies  of  the  two 
companies,  Tmt  without  .stating  tlie  amount  of  the  loss  or  da/mage  upon  the  policy  of 
the  ins^irance  connpany  defendant,  nor  that  the  loss  was  upon  goods  insured  und^ 
that  policy,  tiot  in  what  way  that  loss  was  aso^ained.  It  was  held  that  the 
account  sent  was  not  such  a  particular  account  of  the  loss  and  damage  as  was 
required  by  the  policy.  Lycoming,  etc.,  Ins.  Co.  v.  Updegraff,  40  Penn.  St.  R. 
311.  And  it  was  also  held  that  the  fact  that  the  president  of  the  company,  when 
examining  the  books  of  the  plaintiffs,  to  ascertain  the  loss  of  goods  in  the  store, 
was  applied  to  by  them  for  insti-uction  how  to  make  out  their  statement,  and  gave 
a  memorandum  in  pencil,  without  date  or  signature,  of  what  it  should  contain, 
neither  the  examination  of  the  books  nor  the  memorandum  were  held  evidence 
that  the  requirements  of  the  policy  in  relation  to  a  particular  account  of  the  loss 
had  been  waived  by  the  company.  Id. 

^Lycoming  Ins.  Go.  v.  Schaleniierger,  44  Penn.  St.  259 ;  GHWert  v.  iV.  American 
Ins.  Co.,  23  Wend.  (N.  Y.)  43. 

^Sims  V.  State  Ins.  Co..  47  Mo.  54  ;  4  Am.  Rep.  53;  Ayres  v.  Hartford  Ins.  Co., 
17  Iowa,  176. 

*  Where  the  conditions  of  the  policy  require  the  statement  of  loss  to  be  sworn 
to,  a  neglect  to  do  so,  unless  waived,  is  fatal  to  a  recovery.  jSmbs  v.  State,  etc., 
Ins.  Cc  47  Mo.  9.  So  where  a  policy  calls  for  a  particular  account  of  the  loss,  a 
general  statement,  as  "  household  furniture,  $367  ;  groceries,  $233,  is  not  a  com- 
pliance. Beatty  v.  Lycooning  Ins.  Co.,  66  Penn.  St.  9.  But  if  the  insurer  was 
unable  to  giv^  any  more  definite  statement  because  of  the  destruction  of  his  books, 
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Indeed,  all  the  requirements  of  the  policy  in  this  respect  must  be 
observed,  if  possible."  If  the  manner  of  the  occupancy  of  the  building 
at  the  time  of  the  loss,  is  required  to  be  stated,  the  condition  must  be 
fully  and  fairly  complied  with,  and  if,  from  such  statement,  it  appears 
that  the  occupancy  was  in  violation  of  the  provisions  of  the  policy  or 
unlawful,  no  action  can  be  maititaiued  for  the  loss."  The  proofs  of 
loss  are  not  evidence  of  the  amount  or  value  of  the  loss,  but  they  may 
be  used  by  the  insurers  to  show  fraud  on  the  part  of  the  assured,  or 
the  valuation  that  he  placed  upon  the  property,'  and  for  this  purpose 
the  defendant  may  read  them  to  the  jury,  and  then  introduce  evidence 
to  show  their  falsity.''  They  are  evidence  for  the  plaintiff  only  to  the 
extent  of  showing  compliance  with  the  requirements  of  the  policy,  and  can- 
not be  used  to  show  the  amount  or  value  of  the  loss,'  and,  if  admitted 
generally  as  evidence  for  the  plaintiff',  and  read  to  the  jury,  it  is  error, 
even  though  the  judge  directs  them  to  regard  them  only  as  proof  of 
compliance  with  the  conditions  of  the  policy,"  but,  if  they  are  admitted 
without  objection  on  the  part  of  the  defendant,  they  are,  treated  as 
evidence  for  all  purposes.' 

All  that  can  be  required  of  the  insured  is  to  render  as  full  and  par- 
ticular account  of  his  loss  as  the  nature  of  the  case  will  admit  of,  and 
if  all  his  books  and  papers  are  destroyed,  so  that  he  cannot  itemize 
it,  a  general  statement  of  the  gross  amount  of  his  loss,  and  of  the 
nature,  character  and  value  of  the  property  destroyed,  is  a  compliance 
with  the  terms  of  the  policy.'  Thus,  when  the  policy  required  that 
the  assured  "  shall,  within  thirty  days,  deliver  to  the  insurer  a  par- 
ticular account  of  loss,  verified  by  oath,  and,  if  required,  by  his  books 

invoices,  etc.,  the  rule  miffht  be  different,  but  it  would  be  incumbent  upon  the 
assured  to  establish  the  excuse.  Hoffman  v.  ^tTux  Ins.  Co.,  32  N.  Y.  405.  The 
insured  is  only  required  to  furaish  reasonable  information  to  the  insurer,  and  if 
Tie  famishes  the  best  evidence  possessedby  Mm  at  the  time,  he  has  done  all  that  can 
be  required  of  him.  Child  v.  Sun  Mut.  Ins.  Co.,  3  Sandf.  (N.  Y.)  26  ;  Barker  v. 
Phoenix  Ins.  Co.,  8  John.  (N.  Y.)  307;  Lawrence  v.  Ocean  Ins.  Co.,  11  id.  241. 

^Sims  v.  State  Ins.  Co.,  ante;  O'Brien  v.  Com.  Ins.  Co.,  63  N.  Y.  113. 

^Campbell  v.  Charter  Oak  Ins.  Co.,  10  Allen  (Mass.)  213. 

'Plumix  Ins.  Co.  V.  Munday,  5  Cald.  (Tenn.)  547 ;  Southern  Ins.,  etc.,  Co.  v. 
Lewis,  42  Ga.  587. 

*EcnBard  v.  City  F.  Ins.  Co.,  4  Den.  (N.  Y.)  502. 

'Com.  Ins.  Co.  v.  Sennett,  41  Penn.  St.  161  j  Newmark  v.  Liverpool,  etc.,  Ins. 
Co.,  30  Mo.  160;  Lycoming  Ins.  Co.  v.  Rabin,  8  Chicago  Leg.  News,  150;  Lafay- 
ette, etc..  Ins.  Co.  v.  Winslow,  66  111.  219. 

'Lafayette,  etc.,  Ins.  Co.  v.  Win.slow,  66  111.  219 ;  Lycoming  Ins.  Co.  v.  Rubin, 
8  Chicag-o  Leg.  News,  150;  Phoenix  Ins.  Co.  v.  Lawrence,  4  Met.  (Ky.)  9. 

''Moore  v.  Protection  Ins.,  Co.,  29  Me.  97;  Jones  v.  Mechanics'  Ins.  Co.,  36  N. 
J.  29 ;  iV.  American  Ins.  Co.  v.  Zaengar,  63  111.  464. 

'Nm-ton  V.  Rensselaer  Ins.  Co.,  7  Cow.  (N.  Y.)  645. 
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and  papers,"  and  the  books,  papers  and  inventories  were  consumed, 
it  was  held  that  the  conditions  of  the  policy  were  met  by  as  full  and 
accurate  an  account  as  the  plaintiif,  without  fraud  on  his  part,  was 
able  to  furnish.' 

Magistrate's  certificate. 

Sec.  416.  A  provision  in  a  policy  that  in  case  of  loss  the  insured 
shall  procure  the  certificate  of  the  nearest  magistrate,  must  be  strictly 
implied  with,  and  in  case  of  two  magistrates  near  the  fire,  any  dis- 
tance between  them  is  material." 


^Hynds  v.  Schenectady  Ins.  Co.,  11  N.  Y.  554  ;  McLaughlin  v.  Washington,  etc., 
Ins.  Co.,  23  Wend.  (N.  Y.)  525;  Harkins  v.  Quiney  Mut.  F.  Ins.  Co.,  16  Gray 
(Mass.)  591.  The  proofs  need  not  follow  the  exact  words  of  the  policy.  Tyler  v. 
^tna  F.  Ins.  Co.,  16  Wend.  (N.  Y.)  385;  Turley  y.  N.  A.  Fire  Ins.  Co.,  25  id. 
374,  and  when  they  are  presented,  if  the  insurer  does  not  object  to  then-  siiffi- 
ciency,  but  places  hi^  refusal  specifically  on  some  other  ground,  it  is  an  admission 
of  their  sufficiency,  or  a  waiver  of  proof.  Vos  v.  Robinson,  9"  Johns.  (N.  Y.)  192 ; 
McMasters  v.  Westche-iter  Co.  Mut.  Ins.  Co.,  25  Wend.  (N.  Y.)  379 ;  Miller  v. 
Eagle  lAfe  &  Health  Ins.  Co.,  2  E.  D.  Smith  (N.  Y.)  268  ;  Peacock  v.  JST.  T.  lAfe 
Ins.  Co.,  1  Bos.  (N.  Y.)  338.  And  it  is  well  settled  that  where  a  refusal  to  pay  the 
loss  IS  put  upon  grounds  other  than  the  insufficiency  or  defectiveness  of  the  notice 
or  proofs  furnished,  the  company  will  be  held  to  have  waived  objections  of  that 
character.  And  the  reason  upon  which  the  principle  is  founded,  equally  justifies 
its  extension,  in  a  proper  case,  to  the  waiver  of  proof  altogether.  Wlien  the 
underwi-iter  refuses  to  pay  because  no  valid  contract  has  been  entered  into,  the 
impression  is  necessarily  conveyed,  and  the  claimant  has  reason  to  believe,  that 
the  refusal  is  made  solely  and  exclusively  on  that  account.  The  company  has  the 
same  power  to  waive  the  condition  entirely,  as  it  has  to  accept  an  imperfect  or 
merely  colorable  performance  of  it.  Conditions  precedent  are  waived  by  such 
conduct,  on  the  part  of  the  party  entitled  to  insist  upon  them,  as  is  inconsistent 
with  the  purpose  to  require  the  performance  of  them.  And  contracts  of  insur- 
ance constitute  no  exception  to  the  rule.  Post  v.  .Mtna  Ins.  Co.,  43  Barb.  (N. 
Y.)  351. 

'Thus  in  Leadbetterv.  ^tna  In.'!.  Co.,  13  Me.  265,  it  was  one  of  the  conditions 
annexed  to  the  policy,  that  in  case  of  loss  the  assured  should  procure  from  a  mag- 
istrate or  notai-y  public  most  contiguous  to  the  place  of  the  fire,  not  concerned  in 
interest,  or  related  to  the  insured,  a  certificate,  certifying  to  such  matters  as  the 
policy  provided.  After  the  property  was  destroyed,  the  plaintiff  applied  to  the 
nearest  magistrate  for  such  a  certificate,  but  he  refused  to  give  it,  and  he  then 
applied  to  and  secured  the  certificate  of  the  next  nearest.  The  court  held  that  the ' 
procurement  of  such  a  certificate,  was  a  condition  precedent  to  the  plaintiffs  right 
of  recoveiy.  Worsley  v.  Wood,  6  T.  R.  710  ;  7  Cow.  (N.  Y  )  462.  In  Johnson  v. 
Phmnixins.  Co.,  112  Mass.  49,  an  action  was  brought  on  a  policy  of  insurance  on 
a  house  against  fire.  The  policy  required  the  assured  to  "  produce  a  certificate, 
under  the  hand  and  seal  of  a  magistrate,  notary  public  or  commissioner  of  deeds 
(nearest  to  the  place  of  the  fire  not  concerned  in  the  loss  as  a  creditor  or  otherwise, 
nor  related  to  the  assui-ed),  stating  that  he  has  examined  the  circumstances 
attending  the  loss,  knows  the  character  and  circumstances  of  the  assured,  and 
verily  believes  that  the  assured  has  without  fraud  ssustained  loss  on  the  property 
insured,  to  the  amount  which  such  magistrate,  notary  public  or  commissioner  of 
deeds  shall  certify  ; "  and  provided  that  until  such  certificate  was  produced,  the 
loss  should  not  be  payable.  At  the  close  of  the  evidence  it  was  conceded  by  both 
parties  that  the  plaintiflF  did  not  furatsh  the  certificate  of  a  magistrate,  notary 
public  or  commissioner,  as  required  in  the  policy  ;  and  that  before  the  suit  was 
brought  the  plaintiff  applied  to  two  magistrates  for  such  a  certificate,  but  did  not 
get  one,  and  thereupon  did  not  furnish  any  certificate .  The  defendant's  counsel 
requested  the  presiding  judge  to  rule  that,  if  no  certificate  was  furnished,  the 
plaintiff  could  not  maintain  his  action,  unless  the  company  had  waived  the  right 
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It  seems  however  that  this  condition  may  be  waived,  and  such  waiver 
may  be  implied.  Thus  when  a  certificate  was  procured  from  a  magistrate, 

to  a  certificate  ;  and  that  there  was  rur  sufficient  evidence  to  warrant  the  jury  in 
findings  that  the  company  had  waived  its  I'ight  to  such  a  certiticate.  The  presid- 
ing- judge  g-ranted  the  second  prayer,  that  there  was  no  evidence  of  a  waiver,  and 
refused  the  first,  to  which  refusal  exception  was  taken  liy  the  defendant.  The 
presiding  judge  ruled,  for  the  purposes  of  the  tiial,  that  if  the  plaintiff,  in  good 
faith,  applied  to  the  proper  magistrate  for  such  a  certificate,  with  a  real  desire  to 
get  one,  and  the  magisti-ate  refused,  this  excused  the  plaintifffroin  famishing  such  a 
certificate,  and  the  plaintiff  could  then  maintain  the  action  without  having  fui-nished 
a  certificate;  to  which  ruling  the  defendant  excepted.  The  verdict  was  for  the 
plaintiff,  and  the  defendant  alleged  exceptions.  Upon  appeal,  the  ruling,  the  nisi 
prius  jadge  reversed.  Gray,  J.,  saying  :  "The  position  of  the  defendant  in  this 
case  is  sustained  by  a  uniform  current  of  authorities,  beginning  with  a  series  of 
decisions  made  upon  full  argument  in  England  soon  after  policies  of  tire  insur- 
ance fii'st  came  into  common  use.  The  earliest  case  in  the  reports  was  decided  in 
1785.  The  condition  of  the  policy  there  sued  on  required  the  assured  to  '  procure 
a  certificate,  under  the  bauds  of  the  minister  and  churchwardens,  together  with 
some  other  i-eputable  inhabitants  of  the  parish  not  concerned' in  such  loss,' to  sub- 
stantially the  same  facts  as  are  specified  in  the  conditions  now  before  us,  and  pro- 
vided that  untl  such  certificate  should  be  made  and  produced,  the  loss  money 
should  not  be  payable :  The'  declaration,  besides  averring  compliance  with  the 
condition  in  other  respects,  alleged  that  the  minister  of  the  parish,  at  the  tmie  of 
the  loss  and  long  before,  resided  at  a  distance  from  and  out  of  the  parish,  and 
was  wholly  unacquainted  with  the  character  and  circumstances  of  the  assured, 
and  wholly  unable  to  make  such  a  certificate  as  the  policy  required.  After  ver- 
dict for  the  plaintiff,  judgment  was  arrested  by  the  court  of  common  bench,  on 
the  ground  that  the  stipulation  to  produce  the  specified  certificate  was  a  condi- 
tion precedent  to  the  right  to  sue  upon  the  policy.  Oldman  v.  Bewicke,  2  H.  Bl. 
577,  note.  In  17S9,  in  an  action  on  a  policy  containing  the  same  words,  tlie  decla- 
ration alleged  that  the  assured  applied  to  the  minister  and  churchwardens,  and  to 
many  respectable  inhabitants  for  the  certificate  required,  but  that  the  defendants, 
by  false  insinuations  and  promises  of  identity,  pi-evailed  upon  them  to  refuse  to 
sign  it.  The  defendants  pleaded  that  they  did  not  do  so,  and  that  the  plaintiff 
had  not  procured  the  certiticate  j-equired  by  the  policy.  The  plaintiff  demurred 
to  the  plea.  After  an  able  argument  in  support  of  the  demurrer,  the  same  court, 
stopping  the  opposing  counsel,  '  said  the  matter  was  too  clear  to  admit  of  a  doubt, 
and  accordingly  gave  judgment  for  the  defendants.'  Routledge  v.  Burrell,  1  H. 
Bl  254.  In  another  case,  in  1795,  in  which  the  clause  in  question  differed  only 
in  omitting  to  declare  that  the  loss  should  not  be  paid  until  the  certificate  was 
produced  ;  and  the  declai-ation  alleged,  and  the  jury  found,  that  the  minister  and 
churchwardens  refused  to  sign  a  certificate  wrongly  and  unjustly,  and  without 
any  reasonable  or  probable  cause,  the  Court  of  Common  Bench  (a  majonty  ol  the 
members  of  which  had  been  changed  since  the  decision  last  mentioned),  being 
divided  in  opinion,  gave  judgment  pi-o  forma  tor  the  plaintiff,  in  order  that  a  writ 
of  en-or  might  be  brought.  Wood  v.  Worsley,  2  H.  Bl.  574.  And  that  judgment 
was  unanimously  reversed  in  the  King's  Bench,  after  thorough  discussion  at  the 
bar  and  by  all  judges.  Worsley  v.  Wood,  6  T.  R.  710.  The  reasons  for  the 
derision  were  in  brief,  that  the  insurers,  in  order  to  protect  themselves  against 
fraud,  had  the  right  to  say,  and  by  the  terms  of  the  policy  hadsaid,  that  they 
would  pay  no  loss  except  upon  the  certificate  of  the  persons  specified ;  and  that 
the  assured  by  accepting  the  policy,  assented  to  the  condition,  and  came  within 
the  rule  by  which  one  who  engages  for  the  act  of  a  stranger  must  procure  the  act 
to  be  done,  and  the  refusal  of  the  stranger,  without  the  interference  of  the  other 
party,  is  no  excuse.  In  a  case  in  the  Privy  Council  in  1829,  upon  an  appeal  from 
Canada,  these  cases  were  considered  to  have  settled  the  law  upon  the  subject. 
Scott  v:Phwnix  Im.  Co.,  Stuart,  354.  And  it  was  admitted  at  the  argument  of 
the  present  case  that  they  have  never  been  <lemed  or  doubted  in  England.  See 
T^!of  Mason  V.  Harvey,  8  ilxcheq.  819 ;  Langell  v.  Mut  Im  Co  17  Upper  Canada 
O  B  524  The  American  decisions  upon  the  question  are  to  the  same  effect,  ihe 
Supreme  Court  of  the  United  States  has  held  that  where  a  pohcy  provided  that 
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but  he  was  not  the  nearest  magistrate,  and  it,  with  the  other  proofs,  was 
given  to  the  agent  of  the  defendants,  who  made  no  objection  to  the  instru- 

until  the  production  of  a  certificate  of  a  magistrate  or  notary  of  the  town  or 
county  in  which  the  fire  happened,  to  the  same  'facts  which  are  specified  in  the 
condition  now  before  us,  the  loss  should  not  be  payable  ;  and  the  assured  obtained 
a  certificate  from  such  a  magistrate,  which  did  not  fully  comply  with  the  require- 
ments of  the  condition ;  no  action  could  be  maintained  upon  the  policy,  unless  the 
want  of  a  certificate  in  the  ]-equisite  form  had  been  waived  by  the  defendant. 
Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  25,  and  10  id.  507.  The  courts  of  several 
States  have  held  a  stipulation  like  that  in  the  present  case,  requiring  a  certificate 
fi'om  the  nearest  magistrate,  to  be  a  condition  precedent,  which  must  be  complied 
with  according  to  its  terms  before  an  action  can  be  brought  upon  the  policy. 
Leadbetter  v.  .Mtna  Ins.  Co.,  13  Me.  265  ;  Inman  v.  Western  Ins.  Co.,  12  "Wend. 
452,  456,  et  seq. ;  ^tna  Ins.  Co.  v.  Tyler,  16  id.  385,  391,  401  ;  Tiirley  v.  North 
American  Ins.  Co.,  25  id.  374;  Houmage  v.  Mechanics'  Ins.  Co.,  1  Green  (N.  J.) 
110 ;  Protection  Ins.  Co.  v.  Plierson,  5  Ind.  417  ;  Noonan  v.  Hartford  Ins.  Co.,  21 
Miss.  81 ;  Cornell  v.  Hope  Ins.  Co.,  3  Martin  (N.  S.)  223.  The  exact  question  has 
never  been  decided  in  this  commonwealth.  But  it  has  been  held  by  this  court 
that  compliance  with  the  condition  as  to  proof  of  loss  in  other  respects  is  essen- 
tial, unless  waived  by  the  insurers,  and  that  an  eiTor  in  the  statement  cannot  be 
cured  by  evidence  at  the  trial.  Wellcmnew.  People's  Ins.  Co.,  2 Gray,  480  ;  Shaw- 
mut  Sugar  Refining  Co.  v.  People's  Ins.  Co.,  12  id.  535 ;  Campbell  v.  Charter  Oak 
Ins.  Co.,  10  All.  213.  And  in  the  last  case,  the  court  referred  to  Worsleyv.  Wood, 
above  cited,  as  laying  down  the  true  rule.  At  the  trial  of  the  present  case,  it 
was  admitted  that  the  plaintiif  did  not  furnish  the  certificate  re(iuired  by  the 
policy,  and  there  was  no  evidence  that  the  defendant  did  anything  to  prevent  his 
getting  a  certificate  or  to  waive  the  want  of  one.  His  application  in  good  faifh  t(.) 
the  proper  magistrate  for  the  requisite  certificate  could  not  enable  him  to  main- 
tain the  action  ;  for  the  condition  precedent  to  his  right  to  sue  was  not  that  he 
should  use  his  best  eflForts  to  procure,  but  that  he  should  prociire,  the  certificate. 
He  has  not,  therefore,  proved  the  case  upon  which  the  defendant  promised  to 
indemnify  him.''  In  Protection  Ins.  Co.  v.  Pherson,  5  Ind.  417,  a  policy  was 
issued  to  the  plaintiff  with  a  provision  similar  to  that  embraced  in  the  previous 
case,  and  the  plaintiif  after  a  loss  under  his  policy  applied  to  the  nearest  magis- 
trate for  a  certificate,  which  was  refused,  and  he  then  applied  to  the  next  nearest 
magistrate  who  resided  over  a  mile  farther  from  the  fire  than  the  magistrate  firat 
applied  to.  Held  that  no  recoveiy  could  be  had.  The  compliance  must  be  lit- 
eral. Worsley  v.  Wood,  6  T.  R.  710 ;  Dawes  v.  JST.  H.  Ins.  Co.,  7  Cow.  (N.  T.) 
462;  Columbian  Ins  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  25.  In  Turley  v.  The  North 
American  F.  Ins.  Co.,  25  Wend.  (N.  Y.)  374,  it  was  held  that  a  strict  literal  com- 
pliance with  such  a  provision  is  not  required,  but  that  a  substantial  compliance  is 
sufficient.  In  that  case  it  appeared  that  the  certificate  of  a  magistrate  or  notary 
public  most  contiguous  to  the  place  of  the  fire,  should  be  produced.  The  plain- 
tifiT  procured  the  certificate  of  a  magistrate  three  or  four  blocks  from  the  fire,  but 
It  appeared  that  there  was  a  notary  public  who  resided  across  the  street  a  few  feet 
nearer,  and  the  company  among  other  things  objected  to  the  insufficiency  of  the 
certificate.  Nelson,  J.,  in  commenting  upon  this  point,  said  :  "  It  seems  that  the 
residence  of  a  notary  happens  to  be  a  few  feet  nearer  the  fire,  than  the  office  of 
the  judge,  and  we  are  asked  to  go  into  a  nice  calculation  of  distances,  and  settle 
the  pomt  upon  the  law  of  measui-ement.  Le  minimis,  etc.,  is  a  sufficient  answer 
to  the  objection.  The  spirit  of  the  condition  requires  no  such  mathematical  pre- 
cision from  the  assured.  Its  object  is  completely  secured  by  the  proximity  of  the 
certifying  magistrate."  But  in  this  case  there  was  really  another  ground  upon 
which  the  case  could  have  been  placed.  It  seems  that,  unless  the  policy  requires 
that  the  certificate  shall  be  procured  from  the  magistrate  residing  nearest  the  fire, 
the  o^e  IS  to  be  regarded  in  ascertaining  the  place  most  contiguous,  and  in  this 
case  while  It  was  shown  that  the  notary  resided  nearest  the  fire,  it  did  not  appear 
that  his  offi^  was  nearest.  A  policy  required,  in  case  of  loss,  a  certificate  of  cer- 
tain tacts  from  the  nearest  magistrate  or  notary  public.  On  the  22d  of  March 
loUowing  a  loss  in  January,  a  certificate  of  a  notary  public  was  sent  and  was  not 
Objected  to  by  the  company  until  the  day  of  trial,  when  they  set  up  that  another 
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ment  on  that  account,  and  promised  to  pay  the  loss,  and  no  objection 
was  made  until  the  trial,  it  was  held  that  the  defect,  if  any,  was  waived 
by  the  company."  Where  the  policy  required  a  certificate  of  the 
nearest  magistrate,  but  instead  of  furnishing  that,  the  insured  fur- 
nished the  certificate  of  a  reputable  citizen,  and  no  objection  was  made 
thereto  by  the  insurers,  the  court  left  it  for  the  jury  to  say  whether  the 
production  of  the  certificate  was  waived,  and  they  having  found  that  it 
was,  the  verdict  was  sustained.'  And  where  a  defective  certificate  is 
served,  and  no  objections  are  made  thereto,  the  defects  are  waived." 
*  Where  performance  of  this  condition  is  rendered  impossible,  because 
of  the  refusal  of  the  nearest  magistrate  to  give  a  certificate,  no  recovery 
can  be  had.  The  assured  is  bound  absolutely  to  comply  with  the 
requirement,  and,  unless  the  insurer  has  been  instrumental  in  procur- 
ing the  magistrate  to  refuse  to  give  the  certificate,  the  insurer  is  dis- 
charged,* or  unless  the  magistrate  is  disqualified  because  of  relation- 
shp,  or  because  of  the  pendency  of  proceedings  before  him  against  the 
assured  for  arson  in  burning  the  premises,  in  which  case  it  is  regarded 
as  the  intention  of  the  parties  that  the  certificate  shall  be  given 
by  the  next  nearest  magistrate  who  is  not  disqualified  by  interest 
or  prejudice.^    Where   the   statute  prescribes  the   manner  in   which 

notary  public  lived  about  one  square  nearer  to  the  property  lost.  One  witness 
positively  testified  to  a  promise  by  the  company's  agent  to  pay  the  loss.  Held  that 
the  company  had  waived  their  right  to  object  to  the  certificate.  Byrne  v.  Rining 
Sun  Ins.  Co.,  20  Ind.  103,  and  in  the  same  case  it  was  held  that  it  need  not  be 
aveiTed,  in  pleading-,  that  the  notary,  whose  certificates  formed  a  part  of  the  pre- 
liminary proof  of  loss,  was  the  nearest  notary  to  the  place  of  the  fire,  if  the  cer- 
tificate is  received  without  objection  ;  if  there  is  a  formal  defect  in  the  pi-oof, 
exception  should  be  taken  in  time  for  the  assured  to  correct  it,  and  the  defendant 
takes  the  burden  of  establishing  it. 

'^ Byrne  v.  Rising  Sim  Ins.  Co.,  20  Ind.  103 ;  See  Peoria  M.  &  F.  Ins.  Co.  v. 
Walsner,  22  Ind.  73 ;  Franklin  Fire  Im.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102;  11 
Am.  Rep.  469.  So  where  the  insurer  does  not  object  on  the  ground  that  no  certi- 
ficate has  been  furnished,  but  refuses  upon  other  grounds.  Bilbrough  v.  Metro- 
polis Ins.  Co.,  5  Duer.  (N.  Y.)  587;  Bailey  w.  Hope  Ins.  Co.,  56  Me.  474;  O'Mell 
V.  Buffalo  F.  Ins.  Co.,  3  N.  Y.  122 ;  Brovm  v.  Kings  Co.  Ins.  Co.,  31  How.  Pr. 
(N.  Y.)  508.  Where  no  objectioin  is  made,  the  production  of  the  certificate  is 
waived.  Thus,  where  the  certificate  was  required  by  the  policy  to  be  under  seal, 
but  was  not,  and  no  objection  was  made,  the  defect  was  held  to  have  been  waived. 
McMasters  v.  Westchester,  ete.,  Ins.  Co.,  25  Wend.  (N.  Y.)  375;  Van  Beusen  v. 
Charter  Oak  Ins.  Co.,  1  Robt.  (N.  Y.)  55. 

^Taylor  v.  Hoger  Williams  Ins.  Co.,  51  N.  H.  50.  Where  a  certificate  was  fur- 
nished, but  not  of  the  nearest  magistrate,  and  no  objection  was  made  upon  that 
ground,  it  was  held  that  the  insurer  was  estopped  from  proving  that  the  magis- 
trate was  not  the  nearest.  Byrne  v.  Msing  Sun  Ins.  Co.,  20  Ind.  103 ;  Phoenix 
Ins-  Co.  v.  Taylor,  5  Minn.  492 ;  Gennania  Ins.  Co.  v.  Curran,  8  Kan.  9  ;  Wright 
v  Hartford  Ins.  Co.,  36  Wis.  522  ;  KiUips  v.  Patna/m  Ins.  Co.,  28  id.  472. 

'Tarley  v.  iV.  American  Ins.  Co.,  25  Wend.  (N.  Y.)  374. 

^Johnscmv.  Phmnix  Ins.  Co.,  ante;  JEtna  Tns.  Co.  v.  T))ler,  ante;    Moody  v 
^tna  Ins.  Co.,  ante;  Protection  Ins.  Co.  v.  Pherson,  ante;  Roumage  v.  Mechan-- 
ics'  Ins.  Co. 

'  Wnght  v.  HaHford  F.  Ins.  Co.,  36  Wis.  522. 
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proofs  of  loss  shall  be  made,  the  mode  prescribed  by  statute 
prevail  over  the  conditions  of  the  policy.  Thus,  where  the  policy 
required  the  assured  to  procure  a  certificate  from  the  nearest 
magistrate,  while  the  statute  provided  that  he  should  procure  the  cer- 
tificate of  a  magistrate,  it  was  held  that  if  a  magistrate's  certificate 
was  procured,  it  was  sufficient,  whether  it  was  the  certificate  of  the 
nearest  magistrate  or  not.'  Where  the  nearest  magistrate  is  related 
to  the  assured,  or  interested  or  concerned  in  the  loss  in  any  way,  the 
certificate  of  the  next  nearest  magistrate  is  sufficient.  The  condition, 
in  this  respect,  being  interpreted  as  though  it  read,  "  the  certificate  of 
the  nearest  magistrate  not  concerned  in  the  loss."  Thus,  where  the 
assured  applied  to  the  nearest  magistrate  for  a  certificate,  and  he 
refused  to  give  it,  and  made  a  complaint  against  the  assured  for  arson, 
charging  him  with  setting  fire  to  the  property  embraced  in  the  less, 
and  the  insured  procured  the  certificate  of  the  next  nearest  magistrate, 
the  court  held  that  it  was  a  compliance  with  the  terms  of  the  policy, 
as  the  nearest  magistrate  was  concerned  in  the  loss  to  such  an  extent  as 
to  excuse  the  assured  from  procuring  his  certificate.''  If  the  magis- 
trate's certificate  is  defective  in  form,'  or  in  substance,'  the  insurer 
must  seasonably  object  thereto,  specifically  designating  the  ground  of 
objection,  or  the  defects  will  be  treated  as  waived.  So,  too,  where  no 
certificate  is  furnished,  unless  called  for  by  the  assured,  or  the  proofs 
are  objected  to  upon  that  ground,  within  a  reasonable  time,  the  defect 
is  waived,  and  cannot  afterwards  be  set  up  by  the  insurer  to  defeat  its 
liability  upon  the  policy."  A^d  this  is  so,  even  though  the  insured  is, 
before  proofs  of  loss  are  furnished,  informed  by  the  insurer  that  com- 
pliance with  the  requirements  of  the  policy  as  to  proofs  of  loss,  to  the 
very  letter,  will  be  insisted  on.  It  is  not  what  a  person  does  or  says 
before  an  act  is  done  by  another,  that  determines  their  legal  status, 
hut  what  is  said  or  done,  or  omitted  to  be  done,  after  the  act  is  consummated.' 
If  the  insured  neglects  to  procure  the  certificate  of  the  nearest  magis- 
trate, and  no  objectien  is  made  to  the  proof  upon  that  ground,  the 
defect  is  waived.' 

'Bailey  v.  Eope  Ins.  Co.,  56  Me.  474. 

'  Wright  V.  Atlantic  Ins.  Co.,  36  Wis.  522. 

'  McMasters  \  .Westchester,  etc.,  Ins.  Co.,  25  "Wend.  (N.  Y.)  379. 

*  Turley  v.  iV.  American  Ins.  Co.,  ante;  Qermania  F.  Ins.  Co.  v.  Curran,  8 
Kan.  9. 

'  Taylor  v.  Roger  Williains  Ins.  Co.,  51  N.  H.  50  ;  Firema/n's  Ins.  Co.  v.  Oran- 
dall,  33  Ala.  9. 

'  Fireinan's  Ins.  Co.  v.  CrandaU,  ante. 

'  Killips  V.  Putnam  Ins.  Co.,  28  "Wis.  472 ;  O'Neil  v.  Buffalo  Ins.  Co.,  3  N.  Y. 
123;  Bi-yne  v.  Rising  San  Ins.  Co.,  20  Ind.  103. 
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Where  the  insurer  specifically  objects  to  the  certificate  upon  one 
ground,  as,  that  it  was  not  given  by  the  nearest  magistrate,  he  is  pre- 
cluded from  setting  up  an  objection  thereto  upon  any  other  ground,  at 
the  trial ;  as,  that  it  is  informal,  or  does  not  comply  with  the  policy  as 
to  what  should  be  stated,  etc'  As  to  whether  the  production  of  a  cer- 
tificate, or  the  defects  therein  have  been  waived  by  the  insurer,  as 
well  as  whether  the  certificate  was  furnished  in  a  reasonable  time,  are 
questions  for  the  jury.' 

The  same  rules  apply  where  the  policy  requires  the  certificate  of  a 
minister,  two  reputable  citizens,  a  builder,  etc.,  and  strict  compliance 
in  these  respects  must  be  observed.  Whether,  where  the  policy 
requires  the  certificate  of  one  or  more  reputable  citizens,  the  assured 
takes  the  burden  of  proving  their  respectability,  does  not  seem  to  have 
ever  been  passed  upon.  But,  there  is  probably  no  question  but  that 
the  production  of  a  certificate  of  any  person  is,  prima  facie,  a  compli- 
ance, as  the  law  will  presume  every  person  to  be  reputable  until  proved 
to  be  otherwise.  But  the  insurer  may  prove  that  they  are  not  reputable 
citizens,  and,  in  that  event,  the  assured  must  fail  in  his  action.  So,  in 
reference  to  the  certificate  of  the  nearest  magistrate,  etc.,  the  condition 
being  a  condition  precedent,  the  assured  takes  the  burden  of  showing 
full  compliance,  consequently,  must  show  that  the  certificate  was  given 
by  the  nearest  magistrate,  or  a  valid  excuse  for  the  failure.  In  deter- 
mining the  question,  the  office  of  the  magistrate,  if  he  has  one,  is  pre- 
sumed to  be  intended,  rather  than  his  place  of  residence.' 

Defective  proofs. 

Sec.  417.  Where  defective  proofs  have  been  made,  a  refusal  to  pay 
upon  special  grounds,  or  a  denial  of  liability  unless  specially  predicated 
upon  the  defects  in  the  preliminary  proofs,  is  a  waiver  of  all  defects  therein, 
and  estops  the  insurer  from  insisting  upon  them  to  defeat  his  liability.* 


'  Bailey  v.  Hope  Ins.  Co.,  ante. 

'  ColwmMan  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507 ;  Taylor  v.  Rogers  Wil- 
liams' Ins.  Co.,  ante. 
"  Turley  v.  N.  A.  Ins.  Co.,  25  "Wend.  (N.  Y.)  374 ;  .2  Ben.  F.  I.  C.  50. 

*Itogerg  v.  Trader's  Ins.  Co.,  6  Paige  Ch.  (N.  Y.)  583  ;  Ayres  v.  Hartford  Ins. 
Co.,  17  Iowa,  176  ;  Frances  v.  iSmneville,  etc.,  Ins.  Co.,  25  N.  J.  L.  78  ;  Franklin, 
etc.,  Ins.  Co.  v.  Coates,  14  Md.  285 ;  Post  v.  ^tna  Ins.  Co.,  43  Bai-b.  (N.  Y.)  351 ; 
Franklin,  etc.,  Ins.  Co.  v.  Updegraff,  43  Penn.  St.  350 ;  Fireirum's  Ins.  Co.  v. 
Crandall,  33  Ala.  9 ;  Lewis  v.  Monmouth,  etc..  Lis.  Co.,  52  Me.  492 ;  Hartford, 
etc.,  Ins.  Co.  v.  Hdrmer,  2  Ohio  St.  45 ;  Gt.  Western,  etc.,  Ins.  Co.  v.  Staaden,  26 
m.  360  ;  Bailey  v.  Hope  Ins.  Co.,  56  Me.  474  ;  Frances  v.  Ocean  Ins.  Co.,  6  Can. 
404.  When  the  requirements  of  the  policy  have  not  been  complied  with  as  to 
proofs  of  loss,  and  payment  is  declined  upon  other  grounds,  all  defects  are 
waived.     Underhill  v.  Agawam  Ins.  Co.,  6  Cush.  (Mass.)  440 ;  Clark  v.  N.  B. 
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It  seems  to  be  settled  beyond  dispute,  that,  where  there  are  defects 
in  the  proofs  of  loss,  whether  formal,  substantial,  or  indeed  in  any 
respect,  which  could  have  been  supplied  if  specific  objections  had 
been  made  thereto  by  the  underwriters,  a  failure  on  their  part  to 
object  to  the  proofs  upon  that  ground,  or  to  point  out  the  specific 
defect,  or  to  call  for  the  information  omitted  within  a  reasonable  time, 
is  considered  a  waiver,  however  defective,  informal  or  insufficient  such 
proofs  may  be.' 

MuU  F.  Ins.  Co.,  6  id.  342 ;  Mtna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385 ; 
Htath  V.  Franklin  Ins.  Co..  1  Cush.  (Mass.)  'if)!  ;  Vos  v.  Robinson,  9  John.  (N.  Y.) 
192 ;  McMasters  v.  Weslchesler,  etc.,  Ins.  Co.,  25  Wend.  (N.  Y.)  379.  Failure  to 
object  to  the  proofs  of  loss  furnished  within  a  I'easonable  time,  and  a  refusal  to 
pay  Upon  other  grounds,  is  a  waiver  of  defect  in  the  proofs.  Graves  v.  Washing- 
ton, etc.,  Ins.  Co.,  12  Allen  (Mass.)  391  ;  Martin  v.  Fishing  Ins.  Co.,  20  Pick. 
(Mass.)  389  ;  Heath  v.  Franklin  Ins.  Co.,  1  Cush.  (Mass.)  257;  Rathhone  v.  City 
etc..  Ins.  Co.,  31  Conn.  193  ;  Bartlett  v.  Union  Mut.  Ins.  Co.,  46  Me.  500 ;  Dean 
V.  ^tna  Life  Ins.  Co.,  4  T.  &  C.  (N.  Y.)  497 ;  Parker  v.  Amazon  Ins.  Co.,  34 
Wis.  363.  In  Vnthank  v.  Travelers'  Ins.  Co.,  4  Biss.  (U.  S.)  357,  the  policy- 
required  immediate  notice  of  the  injury  to  be  given,  none  was  given  ;  but  subse- 
quently the  assured  made  proofs  of  the  inj  ury,  and  the  company  after  examining 
the  proofs,  reftused  to  pay  upon  other  grounds,  and  it  was  held  that  this  was  a  waiver 
of  notice.  Manhattan  Ins.  Co.  v.  Stein,  5  Bush.  (Ky.)  652  ;  Norwich,  etc..  Trans- 
portation Co.  V.  Western  Mass.  Ins.  Co.,  6  Blatch.  (U.  S.)  241.  If,  after  the  pre- 
liminary proofs  of  a  loss  by  fire  under  a  policy  of  insurance,  the  officera  of  an 
insurance  company  visit  the  premises  and  converse  with  the  insured,  make  no 
reference  to  the  pi-eliminary  proofs,  and  raise  no  objection  to  them,  while  any 
defect  therein  may  be  remedied,  and  refuse  to  pay  on  other  and  distinct  grounds, 
the  insurance  company  will  be  estopped  to  set  up  any  defect  in  the  preliminaiy 
proof,  although  the  conditions,  made  pai-t  of  the  policy,  give  explicit  directions 
about  proofs  of  loss,  and  the  policy  provides  that  no  condition,  stipulation,  cove- 
nant, or  clause  in  the  policy  shall  be  altered,  annulled,  or  waived,  except  by  writ- 
ing indorsed  on  or  annexed  to  the  policy,  and  signed  by  the  president  or  secretaiy. 
Blake  V.  Exchange,  etc.,  Itis.  Co.,  12  Gray  (Mass.)  265.  Notice  of  loss  will  not 
be  rendered  ineffectual  lay  the  omission  to  mention  that  the  debt  of  the  assignee, 
as  mortgagee,  was  also  secured  on  other  property.  Barnes  v.  X7nion,  etc.,  Ins. 
Co.,  45  N.  H.  21.  The  officers  of  a  mutual  insurance  company  have  power  to 
waive  any  preliminary  proof  of  loss,  and  if  the  directors  are  dissatisfied  with  the 
notice  or  proof  of  loss,  they  should  notify  the  assured,  and  when  they  fail  to  do 
BO,  and  put  their  objection  on  entirely  different  grounds,  they  will  be  held  to  have 
waived  any  non-compliance  with  the  law  in  regard  to  such  notice  and  proof. 
Lewis  v.  Monmouth,  etc.,  Ins.  Co.,  52  Me.  492.  In  case  of  loss  by  the  terms  of  a 
policy  of  insurance,  formal  proof  of  loss  was  required.  It  was  held,  that  the 
absolute  denial  of  any  liability  on  the  part  of  the  company  after  notice  of  the 
loss,  and  after  an  examination  of  the  property  insured,  waived  the  right  to 
formal  proof  of  loss.  Norwich,  etc..  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  34 
Conn.  561 ;  but  a  waiver  of  notice  of  loss,  is  not  a  waiver  of  proofs  of  loss. 
Desilver  v.  State,  etc.,  Ins.  Co.,  38  Penu.  St.  130. 

^McMasters  v.  Western  Mut.  Ins.  Co.,  25  Wend.  (N.  Y.)  382  ;  Ocean  Ins.  Co.  v. 
Francis,  2  Wend.  (N.  Y.)  71;  ^tna  Ins.  Co.  v.  Tyler,  16  id.  401  ;  Edwards  v. 
Baltvtrwre  F.  Ins.  Co.,  3  Gill.  (Md.)  176  ;  2  Ben.  P.  I.  C.  406  ;  Warner  v.  Peoria, 
etc.,  Ins.  Co.,  14  Wis.  318  ;  Hartford  Protection  Ins.  Co.  v.  Hanner,  2  Ohio  St. 
452 ;  Ins.  Co.  of  N.  Amenca  v.  McDowell,  50  111.  120 ;  Peoria,  etc.,  Ins.  Co.  v. 
Lewis,  18  id.  553  ;  St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278  ;  N.  A.,  etc.,  Ins.  Co 
V.  Burroughs,  69  Penn.  St.  43 ;  Gfreat  Western  Ins.  Co.  v.  Staaden,  26  111  360 ; 
Allegre  v.  Maryland  Ins.  Co.,  6  H.  &  J.  (Md.)  136  ;  Imperial  F.  Ins.  Co.  v.  Murray, 
/3  Penn.  St.  13  ;  Ho^ae  Ins.  Co.  v.  Cohen,  20  Gratt.  (Va.)  312  ;  Atlantic  Ins.  Co.  v. 
Wnght,  22  111.  462;  Qlohe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  419  ;  Franklin  P.  Ins. 
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Thus,  if  the  insurer  objects  to  paying  the  loss  upon  the  ground  that 
no  contract  of  insurance  was  ever  made ; '  or  if  the  insurer's  examiner 
makes  an  examination  of  the  loss,  and  denies  all  liability  under  the 
policy;"  or  if  a  portion  of  the  claim  is  paid;"  or  if  the  defendant's 
agent,  upon  proofs  of  loss  being  submitted  to  him,  proceeds  to  ascer- 
tain the  loss ; '  or  if,  after  proofs  have  been  made,  defective  in  fact, 
the  insurer  negotiates  for  a  settlement  without  objecting  to  the  suffi- 
ciency of  the  proofs ;  °  or  if  the  proofs  are  correct  in  some  respects, 
but  defective  in  others,  and  the  objections  thereto  are  to  the  parts  that 
are  correct ;  °  or  if  the  insurers  absolutely  and  unqualifiedly  refuse  to 
pay  the  loss ; '  or  where  no  objection  is  made  to  the  proofs ; '  or  where 

Co.  V.  Chicago  Ice  Co.,  36  Md.  102  ;  11  Am.  Rep.  469 ;  Patterson  v.  Triumph  Ins. 
Co.,  64  Me.  500  ;  Phillvps  v.  Protection,  Ins.  Co.,  14  Mo.  220  ;  Lycoming  Ins.  Co. 
V.  Daninore,  75  111.  14;  Johnson  v.  Columbia?/,  Ins.  Co.,  7  John.  (N.  Y.)  315; 
Blaks  V.  Exchange  Ins.  Co.,  12  Gray  (Mass.)  265  ;  Heath  v.  Franklin  Ins.  Co.,  1 
Cush.  (Mass.)  257  ;  Bumstead  v.  Dividend  Ins.  Co.,  12  N.  Y.  81  ;  Rathhone  v. 
City  F.  Ins.  Co.,  31  Conn.  193 ;  Thwing  v.  fft.  We.^ern  Ins.  Co.,  Ill  Mass.  93 ; 
Hynds  V.  Schenectady,  etc.,  Iii.i.  Co.,  11  N.  Y.  554  ;  Vos  v.  Hobiwion,  9  John. 
(N.  Y.)  192  ;  Peoria,  etc.,  Ins.  Co.  v.  Whitehill,  25  111.  466  ;  Basch  v.  Humboldt, 
etc.,  Ins.  Co.,  33  N.  J.  429 ;  Walker  v.  Metropolitan  Ins.  Co.,  56  Me.  371 ;  Undei-- 
hill  V.  Agavxim,  etc.,  Itis.  Co.,  6  Cuah.  (Mass.)  440 ;  Boynton  v.  Clinton,  etc.,  Ins. 
Cu.,  16  Barb.  N.  Y.  254 ;  Badle  v.  Chenango,  etc.,  Ins.  Co.,  2  N.  Y.  53  ;  Sexton  v. 
Montgomery,  etc.,  Ins.  Co.,  9  Barb.  (N.  Y.)  191  ;  Nuthank  v.  Travelers'  Ins.  Co., 
4  Biss.  (U.  S.  C.  C.)  357  ;  Planters',  etc.,  Ins.  Co.  v.  Deford,  38  Md.  382  ;  Undei-- 
wood  V.  Fa7-mers',  etc.,  Ins.  Co.,  57  N.  Y.  500;  Cumberland,  etc.,  Ins.  Co.  v. 
Schell,  29  Penn.  St.  31 ;  Columbian  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507 ; 
Bailey  v.  Hope  Ins.  Co.,  56  Me.  474  ;  Brovm  v.  Kings  Co.,  etc.,  Ins.  Co.,  31  How. 
Pr.  N.  Y.)  508  ;  O'Neil  v.  Buffalo  Ins.  Co.,  3  N.  Y.  122 ;  Fireman's  Ins.  Co.  v. 
Crandall,  33  Ala.  9  ;  Bryne  v.  Rising  Sun  Ins.  Co.,  20  Ind.  103  ;  Ketchum  v.  Pro- 
tection Ins.  Co.,  1  Allen  (N.  B.)  136  ;  Van  Deusen  v.  Charter  Oak  Ins.  Co.,  1  Rob. 
(N.  Y.)  57 ;  Taylor  v.  Boger  Williams  Ins.  Co.,  51  N.  H.  50 ;  Qennania  Ins.  Co. 
V.  Curran,  8  Kan.  9. 

'  Tayloe  v.  MercJiants'  Ins.  Co.,  9  How.  (U.  S.)  330. 

'  McBride  v.  Bepublic  Ins.  Co.,  30  Wis.  562. 

'  Westlake  v.  St.  Lawrence,  etc.,  Ins.  Co.,  14  Barb.  (N.  Y.)  206. 

*  Johnson  v.  Columbia  Ins.  Co.jf  7  Johns.  (N.  Y.)  315. 

'  Graves  v.  Washingtm  Mar.  Ins.  Co.,  12  Allen  (Mass.)  391. 

"  Rathhone  v.  City  F.  Ins.  Co.,  31  Conn  193. 

'•  Francis  V  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404;  Hynds  v.  Schenectady,  etc., 
Ins  Co  ,  11  N.  Y.  554 ;  Thwing  v.  CU.  Western  Ins.  Co.,  Ill  Mass.  93.  Where 
the  insurers  declared  "  thewwould  not  settle  the  claim  in  any  way,"  it  was  held 
a  waiver  of  any  impei-fecti(Jn  in  the  preliminary  proofs.  Francis  v.  Ocean  Ins. 
Co  6  Cow  404;  Rogers  v.  Traders'  Ins.  Co.,  6  Paige,  583.  So  where  they 
ans'wered  that  they^were  not  liable  for  the  loss  under  the  policy.  O'Neil  v.  Buf- 
falo F.  Ins  Co  3  N  Y.  122.  Where  the  insurers  received  msufticient  prelirai- 
narv  pi-oofs'  and  without  notice  to  the  insured  of  the  defect,  procured  additional 
affidavits,  it  was  held  that  a  verdict  treating  such  affidavits  as  completing  the 
preliminary  proofs  should  be  snstaineA.  Sexton  v  Montgomery  Co.  Mut.  his. 
Co  9  Barb  (N  Y.)  191.  In  Bodle  v.  Chenango  Co.,  etc.,  Ins.  Co.,  2  N.  Y.  53, 
the'r)olicv  required  the  insured,  within  thirty  days  after  loss,  to  transmit  a  par- 
ticular account  thereof.     The  insured,  within  that  time,  fm-nished  a  statement  of 

« Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119 ;  Franklin  F.  Ins.  Co.  v.  Chicago  lee 
Co.,  36  Md.  102. 
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the  insurer  retains  them  for  an  unreasonable  time,  without'  objections 
as  to  their  sufficiency ; '  or  where  the  proofs  are  made  out  by  the  insurer 
or  its  agent ' — the  insurer  is  treated  as  waiving  all  defects  in  the  pre- 
liminary proofs,  and  will  not  be  heard  to  object  thereto.  The  insurer 
must  seasonably  object.  He  must  make  his  objections  known  within 
a  reasonable  time;  and  whether  he  has  done  so  or  not  in  a  given 
case,  is  a  question  for  the  jury.' 

Perfect  good  faith  is  required  on  the  part  of  both  the  insurer  and 
assured,  and  it  is  presumed  that  all  conditions  imposed  upon  the 
assured,  are  imposed  in  good  faith  and  to  protect  the  iusurer  from 
fraud  and  imposition  or  loss.  Therefore,  proofs  of  loss  are  presumed 
to  be  required  as  a  means  of  enabling  the  insurer  to  determine  whether 
there  has  been  a  loss,  whether  the  insured  had  the  requisite  insurable 


loss,  made  out  in  a  manner  directed  by  an  agent  of  the  company,  at  the  request 
of  the  company,  and  produced  his  books  for  further  explanation.  The  company 
made  no  objection  to  the  account,  and  offered  to  pay  a  large  portion  of  the  loss. 
Held,  that  they  could  not  subsequently  object  to  the  sufficiency  of  the  account. 
Part  payment  of  the  loss  is  a  waiver  of  pi-eliminaiy  proofs.  Westlake  v.  8t. 
Lawrence  Co.  Mut.  Ins.  Co.,  14  Barb.  (N.  Y.)  206.  Where  »  statement  of  the 
amount  of  the  loss  in  the  preliminary  proofs  is  definite,  sworn,  and  certified  by 
two  appraisers,  the  insurers  cannot  object  at  the  first  time,  at  the  tiial,  that  it 
had  not  the  certificate  of  a  magistrate.  Bilborough  v.  Metropolis  Ins.  Co.,  5 
Euer  (N.  Y.)  587. 

^Madsden  v.  Plwenix  Ins.  Co.,  1  S.  C.  24. 

"  Warner  v.  Peoria,  ete.,  Ins.  Co.,  14  Wis.  318. 

'  Sloan  y.  Liv.,  Lon.  &  Grlobe  Ins.  Co.,  52  Miss.  704;  Gt.  Western  Ins.  Co.  v. 
Staaden,  26  111.  365 ;  Peacock  v.  N.  Y.  Life  Ins.  Co.,  20  N.  Y.  293 ;  Herron 
v.  Peoria  Ins.  Co.,  38  111.  238;  .mna  In.^.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  358; 
Bryne  v.  Rising  Hun  Ins.  Co.,  20  Ind.  103.  In  Van  Deusen  v.  Charter  Oak  Ins. 
Co.,  6  Rob.  (N.  Y.)  55,  the  insurers  received  and  examined  the  proofs  of  loss  pre- 
sented by  the  insured,  and  in  answer  to  subsequent  inquiries  on  his  part,  whether 
there  were  any  further  proofs  that  he  could  show,  or  anything  further  was 
wanted  of  him,  answered  that  there  was  not,  and  afterwards  offered  to  compro- 
mise the  claim,  but  without  making  any  objection  to  the  proofs.  Held,  that  they 
could  not  defeat  his  action  on  the  policy  by  objecting  that  the  magistrate's  cer- 
tificate, which  the  policy  required  should  accompany  the  proofs  of  loss,  was  never 
served  on  them.  Where  papers  containing  preliminary  proofs  of  loss  by  fire  are 
served  on,  and  received  by  the  insurance  company  without  objection,  it  is  too  late 
for  the  company  to  object  on  the  trial  that  these  proofs  were  insufficient  and  defec- 
tive, especially  so  where  the  refusal  to  pay  the  loss,  when  payable,  was  placed  on  the 
ground  alone  that  the  risk  had  been  increased.  Brown  v.  Kings  Co.  F.  Im:  Co., 
31  How.  508.  Where  proofs  of  loss  are  furnished,  if  they  are  defective  or  unsatis- 
factory, the  company  should  give  notice  within  a  few  days,  or  they  mil  be  bound 
by  them.  Savage  v.  Coi'n  Exchange  Fire  &  Inland  Nav.  Ins.  Co.,  4  Bosw.  1.  In 
Van  Deusen  v.  Charter  Oak  Inji.  Co.,  1  Rob.  (N.  Y.)  55,  the  insured,  after  a  loss 
by  tire,  presented  to  the  insurers  proofs  of  their  loss,  which  were  received  and 
examined  by  them.  The  insured  afterward  inquired  of  the  insurers  if  he  could 
show  any  further  proofs  that  they  needed,  and  was  answered  that  if  there  was 
anything  more  needed  they  would  let  him  know.  The  insurers  afterward  offered 
to  compromise  the  loss,  and  never  until  the  trial  objected  that  the  proofs  of  loss 
were  insufficient.  Held,  that  on  the  trial  a  motion  to  dismiss  the  complaint,  on 
the  ground  that  the  proofs  as  served  did  not  comply  with  the  terms  and  condi- 
tions of  the  pohcy,  should  be  denied. 
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interest  on  the  property,  and  whether  it  was  lost  by  any  of  the  perils 
insured  against,  and  the  nature  and  extent  of  the  loss,  rather  than  as 
a  means  of  enabling  the  insurer  by  sharp  practices  and  knavish  tricks, 
to  defeat  its  liability  for  the  loss.  Therefore,  when  the  insured  has 
attempted,  in  good  faith,  to  conform  to  this  requirement  of  the  policy, 
if  he  fails  to  meet  it,  or  if  the  insurer  desires  further  information,  com- 
mon honesty,  and  the  rules  of  fair  dealing  require  that  he  should 
point  out  the  defects,  or  call  for  the  additional  information,  and  failing 
to  do  so,  he  is  treated  as  being  satisfied  with  the  performance  of  the 
condition  by  the  assured,  and  is  estopped  from  afterwards  setting  up 
any  objection  thereto.  But  when  no  attempt  to  comply  with  the  conditions 
of  the  policy  in  this  respect,  in  the  mode  required  thereby,  has  been  made  ; 
as  where  verbal  notice  is  given  to  an  agent  of  the  insurer,  and  by  him 
verbally  given  to  the  company,  when  the  policy  requires  the  notice  to 
be  given  in  writing,  the  failure  of  the  company  to  object,  will  not  be 
treated  as  a  waiver  of  the  defect ;  for,  where  the  insurer  has  done  nothing 
to  mislead  the  assured,  he  is  not  bound  to  object,  until  thm'e  has,  at  least, 
been  an  attempt  to  comply  with  the  plain  requirements  of  the  policy.^ 

When,  however,  the  assured  has  attempted  to  comply  with  the 
requirements  of  the  policy,  but  the  proofs  furnished  are  defective,  it  is 
the  duty  of  the  company  specifically  to  point  out  the  defects,  and  failing  to 
do  so,  the  retention  of  the  proofs  without  making  specific  objections 
thereto,  is  in  law  a  waiver  of  all  defects.'     General  objections,  as  "  the 

"  Corriell  v.  Milioaukie,  etc.,  Ins.  Co.,  18  Wis.  387  ;  Franklin  Ins.  Co.  v.  Chicago 
Ice  Co.,  36  Md.  102. 

^McMaiders  v.  Westchester,  etc.,  Ins.  Co.,  25  Wend.  (N.  Y.)379;  Boynton  v. 
Clinton,  etc.,  Ins.  Co.,  IG  Barb  (N.  Y.)  254  ;  Walker  v.  Metropolitan  Ins.  Co.,  56 
Me.  371;  Graves  v.  Washinpton,  etc.,  Ins.  Co.,  12  Allen  (Mass.)  391;  Hynds  v. 
Schenectady,  etc.,  Ins.  Co.,  11  N.  Y.  554;  HaHford  Protection  Ins.  Co.  v.  Harmer, 
2  Ohio  St.  452;  Warn^  v.  Peoria,  etc.,  Ins.  Co.,  14  Wis.  318;  Home  Ins.  Co.  v. 
Cohen,  20  Gratt.  (Va.)  312 ;  Winnesheik  Ins.  Co.  v.  Schueller,  60  111.  465  ;  Peoria 
M.  &  F.  Im.  Co.  V.  Lews,  18  id.  583  ;  Ins.  Co.  v.  McDowell,  50  111.  120  ;  Marks 
V.  Fanner.^'  Ins.  Co.,  51  Me.  281.  "  Good  faith,"  says  Chancellor  Walworth,  in 
jEtn.a  F.  Ins.  Co.  v.  Tyler,  16  Wend  (N.  Y.)  401,  "on  the  part  of  undewriters, 
requires  that  if  they  mean  to  insist  upon  a  mei-e  foi'uial  defect  in  the  preliminary 
proofs,  they  should  appi-ise  the  assured  that  they  consider  the  same  defective  in 
that  particular,  or  to  put  their  refusal  to  pay  upon  that  ground  as  well  as  others,' 
so  as  to  give  him  an  opportunity  to  supply  the  defect  befere  it  should  be  too  late, 
or  if  he  neglects  so  to  cio,  then  silence  should  be  held  a  waiver  of  such  defect." 
In  Peacock  v.  iV.  Y.  Ins.  Co.,  1  Bos.  (N.  Y.)  338,  the  court  say:  "The  defendants 
are  allowed  sixty  days  after  the  preliminary  proofs  are  furnished  before  they  can 
be  required  to  pay.  When,  therefore,  what  are  in  good  faith  presented  to  them 
as  preliminaiy  proofs  are  in  any  respect  defective,  common  faii-ness  requires  that 
such  defects  be  suggested."  Frederick,  etc.,  Ins.  Co.  v.  Derford,  38  Md.  404 ; 
Pi-icft  V.  Citizens'  Ins.  Co.,  3  Allen  (Mass),  604  ;  McLaughlin  v.  M-ut.  Ins.  Co.,  23 
Wend.  (N.  Y.)  525 ;  Underhill  v.  Agaioam  Ins.  Co.,  6  Cush.  (Mass.)  440;  Jones  v. 
Mechanics'  Ins.  Co..  36  N.  J.  29;  13  Am.  Rep.  405;  G-ilbert  v.  N.  American  Ins. 
Co   23  Wend.  (N.  Y.)  43.     In  Kimball  v.  Hamilton  Ins.  Co.,  8  Bos.  (N.  Y.)  495, 
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proofs  are  defective,"  are  not  enough ;  good  faith  requires  that  the 
insurers  should  point  out  the  defects  and  inform  the  assured  in  what 
respects  additional  or  differe?it  proof  is  required ;  and,  failing  to  do  so, 
the  law  will  assume  that  the  proofs  were  correct,  and  will  not  permit 
the  insurer  to  prove  the  contrary."     Thus,  where  proofs  were  furnished 

the  general  doctrine  is  recognized,  although  held  not  applicable  in  that  case,  be- 
cause the  president  looked  over  the  papei-s  and  told  the  insured  they  were  defect- 
ive, and  referred  him  to  the  policy  for  infoi'mation.  Bunh  v.  Westchester  Ins.  Co., 
4  T.  &  C.  (N.  Y.)  497 ;  Fmncis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404;  Brmer  v. 
Chelsea  Ins.  Co.,  14  Gray  (Mass.)  203  ;  Bwmstead  v.  Dividend  Ins.  Co.,  12  N.  Y. 
81;  O'Neil  v.  Buffalo  Ins.  Co.,  3  id.  122  ;  Bodle  v.  Chenango  Ins.  Co.,  2  id.  53; 
Norton  v.  R.  &  S.  Ins.  Co.,  7  Cow.  (N.  Y.)  645  ;  Planters',  etc.,  Ins.  Co.  v.  Berford, 
38  Md.  382 ;  Winnesheik  Iiis.  Co.  v.  Schueller,  60  111.  465.  A  contrary  doctrine 
has  been  held  in  several  cases,  which  have  been  regarded  as  so  authoritative  as 
to  leave  this  question  open  as  debatable  ground,  notwithstanding  the  very  large 
number  of  cases  in  which  a  contrary  doctrine  was  held.  Principal  among  these 
is  Columbian  Ins.  Co.  v.  Lawrence,  2  Peters  (U.  S.)  25,  in  which  Chief  Justice 
MakshJlLL  held  a  contraiy  doctrine.  But  it  should  be  remembered  that  although 
the  opinions  of  that  eminent  jurist  are  entitled  to  great  weight,  yet  this  case  can- 
not be  regarded  as  authoiitative,  for  the  doctrine  was  virtually  overruled  upon  a 
re-hearing  (see  S.  C,  10  Pet.  [U.  S.]  507),  and  was  directly  repudiated  by  the 
United  States  Supreme  Court  in  Taylor  v.  Merchants'  Ins.  Co'.,  9  How.  (U.  S.)  404, 
and  the  question  is,  by  that  court,  now  regarded  as  settled  beyond  dispute,  that 
silence  on  the  part  of  the  assurer  is  to  be  treated  as  a  waiver.  The  main  case 
falling  to  the  ground,  those  cases  that  have  followed  it,  citing  it  as  authority,  fall 
with  it.  Among  these  are  Shawmut  Co.  v.  Peoples'  Iiu.  Co.,  12  Gray  (Mass.) 
535  ;  Beatty  v.  Lycoming  Ins.  Co.,  66  Penn.  St.  9 ;  Keenan  v.  Missouri  Ins.  Co., 
12  Iowa,  26 ;  Schenck  v.  Mercer  Ins.  Co.,  —  N.  J.  447 ;  all  of  which,  as  will  be 
seen  by  later  cases  cited  elsewhere,  have  been  repudiated  by  later  decisions  in 
the  states  in  which  they  were  rendered.  The  waiver  extends  not  only  to  defects  in 
form,  hut  also  to  defects  in  substanee.  Thus,  it  has  been  held  that  the  substitu- 
tion of  the  certificate  of  a  reputable  citizen  in  place  of  that  of  the  nearest  magis- 
trate, unless  objected  to,  is  to  be  treated  as  a  waiver  of  compliance  in  this  respect. 
Taylor  v.  ifcper  Williams  Iiis.  Co.,  51  N.  H.  50.*  So,  where  no  certificate  of  any 
kind  was  furnished  and  no  objection  was  made  on  that  account,  it  was  held  a 
waiver  of  compliance  with  this  condition.  IVanklin  Ins.  Co.  v.  Chicago  Ice  Co., 
36  Md.  102;  11  Am.  Rep.  467.  And  generally  it  may  be  said  that  a  waivei-  may 
be  predicated  upon  the  silence  of  the  assured  where  there  has  been  an  attempt  at 
compliance,  of  any  defects  in  the  proofs,  whether  of  form  or  substance,  and  the 
courts  have  gone  so  far  as  to  hold  that  where  the  insurer  relies  upon  defects  in  the 
proofs  of  loss  in  defense  to  an  action  upon  the  policy,  he  must  show  that  he  notified 
the  assured  of  the  defects  in  season  for  him  to  have  corrected  them,  and  failing  in 
such  proof  that  they  were  estopped  from  setting  up  the  defects  in  avoidance  of 
their  liability.  Killips  v.  Putnam  Ins.  Co.,  28  Wis.  472;  McBride  v.  Rcmihlic 
Ins.  Co.,  30  Wis.  502. 

^  Blake  v.  Exchange,  etc.,  Ins.  Co.,  12  Gray  (Mass.)  265;  Vose  v.  RoUnson, 
9  John.  (N.  Y.)  192;  Clarke  v.  N.  E.,  etc.,  Ins.  Co.,  6  Cush.  (Mass.)  324; 
.^tna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  401 ;  Bmnstead  v.  Dividend 
Mut.  Ins.  Co.,  12  N.  Y.  81;  McMasters  v.  Westchester  Co.  Ins.  Co.,  25  Wend. 
(N.  Y.)  379;  Underhill  v.  Agawam  Mut.  F.  Ins.  Co.,  6  Cush.  (Mass.)  440; 
Patterson  v.  THumph  Ins.  Co.,  64  Me.  500;  Ocean  Ins.  Co.  v.  Francis,  2 
Wend.  (N.  Y.)  64 ;  Imperial  F.  Im.  Co.  v.  Murray,  73  Penn.  St.  13.  In  Van 
Allen,  V.  Farmers'  Joint-Stock  Ins.  Co.,  6  T.  &  C.  (N.  Y.)  501,  a  fire  insurance 
policy  contained  a  provision  that,  in  case  of  loss,  notice  to  the  company  should 
be  forthwith  given,  and,  "  within  twenty  days  after  the  loss,"  a  particular  state- 
ment, etc.,  should  be  delivered;  Und  another  provision  that  nothing  less  than  a 
written  agreement,  signed  by  an  officer  of  the  company,  should  operate  as  a 
waiver  of  any  condition.  The  holder  of  the  policy,  before  the  expiration  of 
twenty  days  after  a  loss,  went  to  a  local  agent  of  the  company,  who  had  pre- 
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that,  were  in  fact  defective,  but  the  insurer  subsequently  negotiated 
for  a  settlement  of  the  loss,  and  made  no  objections  to  the  proofs; '  so 
■where  proofs  were  sent  that  did  not  comply  with  all  the  provisions  of 
the  policy  in  not  stating  the  interest  of  the  assured  in  the  property, 
whether  or  not  it  was  encumbered,  or  whether  there  was  other  insur- 
ance, but  the  objection  was  not  taken  until  the  trial ; ''  so  where  the 
policy  required  a  certiiicate  of  the  nearest  magistrate,  but  none  was 
sent,  and  no  objection  was  made  on  that  account ; '  so  where  proofs 
were  made  and  signed  by  the  plaintiff's  agent,  no  other  defects  being 
pointed  out  or  insisted  on,  and  they  were  returned  because  not  signed 
by  the  assured  himself,  and  they  were  subsequently  seasonably  sworn 
to  by  the  assured  ;  *  in  all  these  instances  it  was  held  that  all  other 
defects  in  the  proofs  were  waived,  and  could  not  be  insisted  upon  in 
defense. 

Mere  delay  on  the  part  of  the  company  in  objecting  to  proofs  of  loss, 
does  not  amount  to  a  waiver  of  defects  therein ;  °  but  their  retention 
without  objection  for  an  unreasonable  time  will  be  treated  as  a  waiver 
of  defects,  and  estop  the  insurer  from  setting  them  up  as  a  defense ;'° 

viously  been  permitted  by  the  company  to  i-eceive  pi-oofs  of  loss,  for  the  pui-pose 
of  furnishing  the  particular  statement,  etc.,  I'equired,  and  was  told  by  such  agent 
to  wait  until  the  adjuster  of  the  company  came  around,  in  consequence  of  which 
the  policy-holder  did  not  furnish  the  statement  within  the  twenty  days.  It  was 
held  that  the  ag-ent  had  authoi-ity  to  waive  the  condition  of  the  policy,  and  that 
his  dii-ection  to  the  policy-holder  constituted  a  waiver  which  bound  the  insurance 
company.  In  Franklin  F.  Ivs.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102  ;  11  Am. 
Rep.  469,  the  policy  contained  a  clause  :  "  Nothing  but  a  distinct,  specific  agree- 
■meiit,  clearly  expressed  and  indorsed  on  this  policy  shall  operate  as  a  waives-  of  any 
written  or  printed  condition  thei-eon."  It  was  held  that  this  did  not  I'elate  to 
proofs  of  loss,  and  that  their  production  might  be  waived  by  a  agent  oi-ally,  or 
by  his  conduct,  precisely  the  same  as  though  the  condition  did  not  exist. 

'  Ch-aves  v.  Washington,  etc..  Ins.  Co.,  ante;  Hibernian  Ins.  Co.  v.  O'Connor,  29 
Mich.  241. 

°  Underhill  v.  Agawam  Ins.  Co.,  ante;  Patterson  v.  Triumph  Ins.  Co.,  ante; 
Bush  V.  HwnJioldt,  etc.,  Ins.  Co.,  35  N.  J.  L.  429. 

'  Fi-anklin  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102 ;  11  Am.  Rep.  649 ;  Taylm-  v. 
Roger  Williains  Ins.  Co.,  51  N.  H.  50. 

*Home  Ins.  Co.  v.  Cohen,  20  Gratt.  (Va.)  312. 

'Savage  v.  Com  Exchange  Ins.  Co.,  4  Bos.  (N.  Y.)  1 ;  O'Neil  v.  Buffalo  Ins. 
Oh,  3  N.  Y.  122 ;  Cohen  v.  Hmne  Ins.  Co.,  20  Graft.  (Va.)  312;  Walsh  v.  Hart- 
ford Itis.  Co.,  54  III.  164 ;  McLaughlin  v.  Washington,  etc.,  Ins.  Co.,  23  Wend. 
(N.  Y.)  525.  ^ 

*  Walsh  V.  Hartfm-d  Ins.  Co.,^nte.  In  Gflobe  Ins.  Co.  v.  Boyle,  21  Ohio  St. 
119,  it  was  held  that  it  is  the  insurer's  duty  to  object  to  the  preliminaj-y  proofs 
when  presented,  or  they  will  be  treated  as  waived ;  but  this  was  probably  not 
intended  to  deprive  them  of  a  reasonable  time  in  which  to  examine  and  ascertain 
the  defects.  Where  an  insurance  company  has,  by  its  own  conduct,  been  instru- 
mental in  producing  a  non-compliance  with  certain  stipulations  in  the  policy, 
thus,  where  a  policy  provides  that  an  action  shall  be  commenced  thereon  within 
a  certain  time  after  the  loss,  if  the  company,  by  holding  out  hopes  of  a  settle- 
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objections  tnereto,  should  be  made  promtly  '  and  rejected  in  toto^  or 
the  defects  relied  on  should  be  speciftcally  pointed  oat,  and  all  others 
will  be  treated  as  waived,'  and  if  they  are  returned  withmit  specific 
objections  thereto,  all  existing  objections  are  waived."  When  the  insurer 
intends  to  insist  upon  any  defects  in  proofs  of  loss,  he  must  apprise 


ment,  has  induced  the  assured  to  delay  bringing  his  action  until  after  the  time 
has  elapsed,  they  are  thereby  estopped  from  setting  up  such  non-comphauce  as  a 
bar  to  the  action.  Gh-ant  v.  Lexington,  etc.,  Ins.  Co.,  5  Ind.  23.  Whei-e  the  policy 
requires  notice  of  the  loss,  which  is  given,  a  mere  withholding  of  the  necessary 
information,  invoices,  documents  and  proofs,  unless  specially  called  for  by  the 
policy  within  a  certain  time,  will  not  bar  a  recovery,  unless  it  is  done  with  a  frauda- 
lent  intent.  Beits  v.  Franklin,  etc.,  Ins.  Co.,  Taney'a  Dec.  (U.  S.)  171.  Where  the 
policy  requires  that  reasonable  notice  of  loss  shall  be  given,  the  question  as  to 
what  is  a  reasonable  notice,  is  for  the  jury,  and  all  the  attendant  circumstances 
are  proper  to  be  shown.     Provident,  etc.,  Ins.  Co.  v.  Baum,  22  Ind.  236. 

^Franklin  Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md.  102 ;  11  Am.  Rep.  469  ;  Pat- 
terson  v.  TrivmpTi  Iris.  Co.,  64  Me.  500  ;  Boyntonv.  Clinton  &  Essex,  etc.,  Ins.  Co., 
16  Barb.  (N.  Y.)  254  ;  HaHford  Protection  Ins.  Co.  v.  Earmer,  2  Ohio  St.  452; 
Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119.  "Where  the  insurers  j'eceived  and  kept 
the  proofs  nearly  two  months  and  then  returned  them,  stating  generally  that  they 
were  not  in  accordance  with  the  requirements  of  the  policy,  and  that  until  such 
conditions  were  complied  with,  no  answer  would  be  given  as  to  what  the  company 
would  do,  it  was  held  that  the  company  could  not  remain  silent  for  that  length  of 
time  and  then  object  in  general  terms.  That  by  its  delay  and  failure  to  point  out 
specifically  the  defects  relied  on,  it  was  estopped  from  setting  up  the  defects 
by  way  of  defense.  Imperial  F.  Ins.  Co.  v.  Murray,  73  Penn.  St.  13 ;  Peoria  F 
&  M.  Ins.  Co.  V.  WhiteUll,  25  111.  466.  In  8t.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  278, 
the  court  very  pertinently  said :  "  If  the  formal  proofs  of  interest  and  loss  are 
defective  the  insurer  must  appiise  the  assured  of  their  objections.  If  insurei'S 
receive  the  proof  without  objection,  and  refuse  to  pay  the  claim  upon  other 
grounds,  they  cannot  be  permitted  to  avoid  liability  by  showing  technical  objec- 
tions to  proofs  fiiiTiished."  In  Franklin  Fire  Ins.  Co.  v.  Chicago  Ice  Co.,  36  Md. 
102  ;  11  Am.  Rep.  469,  the  policy,  among  other  things,  required  that  a  certificate 
of  a  magistrate,  notary  public,  or  commissioner  of  deeds,  most  contiguous  to  the 
fire,  should  be  forwarded,  etc.  The  proofs  were  furnished  but  the  certificate  was 
not.  The  insurer  kept  the  proofs  two  months  without  objecting  to  their  form  or 
Sufficiency.  Held,  that  they  thereby  waived  all  objection  to  the  non-production 
of  the  certificate.  Where  defects  in  the  pi'oofs  exist,  which  have  not  been  pointed 
out  or  objected  to  by  the  insurer,  they  are  waived ;  bat  the  assured  may  amend 
his  proofs  on  trial  to  meet  the  defendant's  objections,  when  the  objection  is  there 
tnadefor  the  fint  time,  or  even  supply  new  and  complete  proofs  to  meet  the  objec- 
tion, and  their  reception  by  the  court  is  not  a  good  ground  of  exception.  Works 
V.  Fariners'  etc.,  Ins.  Co.,  57  Me.  281 ;  Post  v.  j3Etna  Ins.  Co.,  43  Barb.  (N.  Y.)  351. 

"  Citizens'  Ins.  Co.  v.  Doll,  35  Md.  89 ;  6  Am.  5,ep.  360 ;  Edwards  v.  The  Bait. 
Ins.  Co..  3  Gill.  (Md.)  176. 

'  Hartford  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452 ;  &lobe  Ins.  Co.  v.  Boyle, 
21  Ohio  St.  119  ;  Vose  v.  Robinson,  9  John.  (N.  Y.)  192  ;  Peoria  M.  &  F.  Ins.  Co. 
V.  Lewis,  18  111.  553 ;  Warner  v.  Peoria  M.  &  F.  Itis.  Co.,  14  Wis.  318 ;  Imperial 
F.  Ins.  Co.  V.  Murray,  73  Penn.  St.  13.  In  Winne.<sheik  l7bs.  Co.  v.  Schueller,  60 
111.  465,  the  policy  required  the  proofs  to  be  ma|e  within  thirty  days  after  the  loss. 
The  proofs  were  made  and  delivered  to  the  con^any,  but  were  not  correct  in  form. 
The  insui'ed  called  at  the  office  several  times,  but  no  objections  were  made  to  the 
proofs.  It  was  held  that  all  objections  were  waived,  and  could  not  afterwards  be 
set  up  as  a  defense  to  an  action  upon  the  policy.  In  Bosch  v.  Hmiiboldt,  etc.,  Ins. 
Co.,  35  N.  J.  L.  429,  the  proofs  were  seasonably  furnished,  and  no  objections  were 
made  thereto  until  the  time  of  trial.     It  was  held  that  they  were  waived. 

*  Ins.  Co.  of  N.  America  v.  McDowell,  50  111.  120  ;  Imperial  F.  Ins.  Co.  v.  Mur- 
ray, 73  Penn.  St.  13. 
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the  assured  of  the  defects,  so  that  he  may  know  what  is  essential  in 
order  to  perfect  his  claim,  and  a  mere  general  objection  to  their 
sufficiency  does  not  exclude  the  idea  of  a  waiver  of  strict  prooof.' 

But,  it  is  held  in  Maryland  that  when  the  insurer,  after  receiving 
the  proofs,  wrote  the  insured  that  the  proofs  of  loss  furnished  by  him 
■were  totally  unsatisfactory,  as  to  the  amount  of  his  claim,  and  that, 
-while  the  company  denied  all  responsibility,  by  reason  of  misrepresen- 
tations as  to  title  and  property  they  reserved  all  objections  to  his  right 
to  recover,  in  any  form,  it  was  held  that  the  insurer  could  not  be  said 
to  have  waived  any  of  the  defects  in  the  preliminary  proofs.^  Where 
the  proofs  are  made  out  by  the  insurer's  agent,  or  according  to  his 
direction,  the  company  cannot  by  a  general  notice,  without  specifying 
in  what  respects  the  proofs  are  defective,  require  the  assured  to  fur- 
nish additional  proofs/ 

A  waiver  of  notice  of  loss  does  not  operate  as  a  waiver  of  preliminary 

^Home  Ins.  Co.  v.  Cohen,  20  Gratt.  (Va.)  312  ;  MadsdenY.  Phcmix,  etc.,  Ins.  Co., 
1  S.  C.  24. 

=  Citizens'  Ins.  Co.  v.  Dull,  35  Md.  89  ;  6  Am.  Rep.  360 ;  Edwards  v.  Bolt.  F. 
Ins.  Co.,  3  Gill  (Md.)  176.  But  the  doctrine  of  these  cases  rests  uiion  the  ground 
that  the  proofs  were  stated  to  be  insufficient,  and  the  act  of  the  insurer  was  such  as 
to  put  the  insured  upon  his  diligence  in  conforming  to  the  requirements  of  the 
policy,  all  idea  of  a  waiver  was  excluded.  In  Phillips  v.  Protection  Ins.  Co.,  14 
Mo.  220,  the  insurers  placed  their  refusal  upon  other  grounds  than  defects  in  the 
proofs  of  loss,  and  did  not  object  to  the  proofs  as  defective,  but  stated  generally, 
"  we  loaive  nothing."  The  court  vei-y  properly  held  that  the  plaintiff  could  not 
affect  the  legal  rights  of  the  insui-ed  by  any  such  general  reservation,  and  that 
the  question  was  whether  there  was  a  waiver  in  fact. 

'In  Pratt  v.  N.  Y.  Central  Ins.  Co.,  55  N.  Y.  505  ;  14  Am.  Rep.  304,  the  plain- 
tiff having  a  mortgage  on  certain  property  applied  to  defendant's  agent  for  an 
insurance  upon  his  interest.  The  form  of  the  policy  was  left  to  the  judgment  of 
the  agent,  who  made  out  the  policy  in  form  to  the  owners  of  the  property,  "  loss, 
if  any,  payable  to  E.  B.  Pratt,  as  his  interest  may  appear."  The  premium  was 
paid  by  plaintiff.  The  policy  contained  a  clause,  that  if  there  was  any  change  of 
title  or  foreclosure  of  a  mortgage,  without  the  consent  of  the  company  indorsed 
thereon,  the  insurance  should  immediately  cease.  In  case  of  claim  for  loss  made 
payable  to.another  party  as  collateral  security,  proof  of  loss  was  to  be  made  by 
-the  party  originally  insured.  The  mortgage  was  afterward  foreclosed  and  plain- 
tiff became  the  pui'chaser  of  the  mortgaged  premises.  He  then  gave  notice  of 
the  change  in  title  to  defendant's  agent,  who  said  the  policy  might  stand  as 
security  for  plaintiS^s  interests,  and  that  the  proper  entries  would  be  made  in  the 
books.  The  next  night  the  insured  property  was  buraed.  The  mortgagoi-s 
declined  to  funiish  proofs  of  loss  ;  plaintiff  procured  a  blank  of  the  agent,  and 
under  his  instructions  made  out  the  proofs.  These  proofs  were  received  by 
defendant  May  26,  1871,  and  retained  by  it.  On  June  6,  1871,  defendant  notified 
plaintiff  that  the  proofs  were  no*  in  confoi-mity  with  the  policy  and  would  not  be 
recognized  as  proofs.  No  additional  proofs  were  made.  The  trial  was  without 
a  iui-y  and  plaintiff  obtained  judgment,  which  was  aflfirmed  at  general  term. 
Defendant  appealed.  Upon  this  point,  Andrews,  J.,  said:  "The  pi'oofs  of  loss 
were  prepared  in  conformity  with  the  direction  of  the  defendant's  agent  and  sec- 
retary, and  were  retained  by  the  defendant ;  and  xmder  the  circumstances  the 
plaintiff  was  not  bound  to  furnish  additional  proofs  upon  a  general  notice  by  the 
company,  without  specification  of  the  points  in  respect  to  which  they  were  deemed 
defective ." 
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proofs,"  and  the  fact  that  the  insurer  sends  an  agent  to  examine  the 
premises,  is  not,  of  itself,  a  waiver  of  such  proofs.'  The  insurer, 
either  through  its  officers  or  agents  must  say  or  do  that  which  fairly 
induces  a  belief  that  proofs  of  loss  are  not  required,  and  whether  they 
have  done  that  in  a  given  case,  is  purely  a  question  for  the  jviry,'  and 
it  is  also  for  the  jury  to  say  whether  they  contain  an  as  particular 
account  of  the  loss  as  the  circumstances  of  the  case  admit  of,  *  but  it 
is  for  the  court  to  determine  their  sufficiency.' 

Approval  cannot  be  withdrawn. 

Sec.  418.  Where  the  insurer  has  once  signified  his  satisfaction  with 
the  proofs,  he  cannot  subsequently  withdraw  such  approval,  and  set 
up  objections  thereto.'  In  the  proofs  of  loss,  an  honest,  although  erro- 
neous statement,  will  not  defeat  the  insurer's  liability.  Thus,  where 
the  policy  provided  that  all  persons  having  a  claim  under  the  policy 
should  give  immediate  notice  and  render  a  particular  account,  stating 
the  ownership  of  the  property  insured ;  and  that  any  fraud  or  attempt 
at  fraud  should  forfeit  all  claim  under  the  policy,  and  the  plaintiff 
stated  that  the  property  belonged  to  him  as  "  the  legal  heir  of  his 
wife,"  and  by  "  purchase  at  auction"  it  was  held,  that  the  statement 
that  he  was  the  legal  heir  of  his  wife,  although  incorrect,  there  being 
no  designed  deception,  and  the  defendant's  agent  being  aware  of  all 
the  facts,  was  not  the  statement  of  a  fact  calculated  to  mislead,  and 
did  not  destroy  the  plaintiff's  rights  under  the  policy.' 

When  proofe  of  loss  need  not  be  made. 

Sec.  419.  There  would  seem  to  be  no  doubt  that,  whenever  the  insurer 
has  done  or  said  that  which  is  calculated  to  mislead  the  insured,  or  induce 
him  to  believe  that  proofs  of  loss  would  be  of  no  avail,  and  are  not  required, 
such  ads  operate  as  a  waiver  of  the  presentation  of  preliminary  proofs. 
Thus,  in  a  case  recently  decided  by  the  Supreme  Court  of  Illinois,  but 

^Desilverv.  /State,  etc.,  Inn.  Co.,  38  Penn.  St.  13. 

"'JBuscJi  v.  Ins.  Co.,  6  Phila.  (Penn.)  252. 

'  Todd  v.  ^tna  Im.  Co.,  1  "W.N.  C.  227  (Penn.) ;  Franklin  F.Ins.  Co.  v.  Vvde- 
graff,  43  Penn.  St.  350 ;  Lycoming,  etc.,  Ins.  Co.  v.  Schollenberger,  44  Penn.  St.  259  j 
Fanners',  etc.,  Ins.  Co.  v.  Taylor,  73  id.  342 ;  Qreenwald  v.  Ins.  Co.,  3  Phila. 
(Penn.)  323  ;  Lycoming  Ins.  Co.  v.  Schreffler,  42  id.  188. 

*  See  first  two  cases  in  prceding  note. 

'■  Com.  Ins.  Co.  v.  Sennett,  41  Penn.  St.  161. 

"In  Atlantic  Ins.  Co.  v.  Wright,  22  111.  462,  the  agent  of  the  insurer  expressed 
satisfaction  with  the  proofs  of  loss  furnished,  but  subsequently  the  secretai-y 
objected  thereto,  and  required  new  proofs. without  specifying  the  defects  in  those 
furnished.  The  court  held,  that  having  once  expressed  its  satisfaction  therewith, 
they  were  estopped  from  objecting  thereto. 

'  RoTirhacTi  v.  The  JEtna  Ins.  Co.,  62  N.  Y.  613. 
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not  yet  reported,"  the  insurer,  before  proofs  of  loss  had  been  made, 
denied  all  liability  under  the  policy,  and  absolutely  refused  to  pay  any- 
thing thereon,  in  consequence  of  which  the  insured  neglected  to  make 
any  preliminary  proofs.  The  insurer,  however,  upon  the  trial  of  an 
action  upon  the  policy  to  recover  the  loss,  set  up  the  failure  of  the 
plaintiff  to  make  the  preliminary  proofs  of  loss  as  required  by  the  policy. 
But  the  court  held  that  the  defendant,  by  his  act.s,  had  led  the  plaintifi' 
to  believe  that  such  proofs  were  not  required  and  would  be  of  no  avail, 
and  was  thereby  estopped  from  setting  up  the  breach  of  such  condi- 
tion in  defense,  and  that  his  acts  were  such  as  operated  as  a  waiver, 
and  this  seems  to  be  consistent  with  the  doctrine  generally  held  by 
the  courts,  although,  in  most  of  the  cases,  defective  proofs  had  been 
furnished,  while  in  this,  none  whatever  were  made,  the  court  holding 
that  a  person  is  not  compelled  to  do  that  which  the  act  of  the  other 
party  has  led  him  to  suppose  was  unnecessary." 

There  would  seem  to  be  no  good  reason  why  the  acts  of  the  insurer 
might  not  be  treated  as  a  waiver  of  the  production  of  any  proofs  what- 
ever, as  well  as  of  a  failure  in  particular  respects,  and,  in  cases  whfere 
the  question  depends  upon  oral  proof,  it  is  for  the  jury  to  say  whether 
a  waiver  of  any  proofs  of  loss  is  established,  or  whether  all  objections 
to  defects  in  those  furnished,  were  waived  by  the  insurer.' 

A  refusal  to  pay,  and  an  absolute  denial  of  all  liability  for  the  loss, 
before  any  preliminary  proofs  have  been  made,  and  while  there  is  yet  time 
for  the  insured  to  comply  with  the  conditions  of  the  policy  in  that  respect, 

'  WilUamsburgU  City  F.  Ins.  Co.  v.  Con/. 

'Norwich  and  New  York  Trails.  Co.  v.  We.'itern  Mass.  Ins.  Co.,  34  Conn.  561, 
aff'd  in  U.  S.  Sup.  Ct.,  12  Wall.  194 ;  Schenck  v.  Mercer  Co.,  etc.,  Ins.  Co.,  24  N. 
J.  447 ;  Tayloe  v.  Merchants',  etc.,  Ins.  Co.,  9  How.  (U.  S.)  396  ;  Maryland  Ins. 
Co.  V.  Bathurst,  5  G.  &  J.  (Md.)  159;  Allegre  v.  Maryland  Ins.  Co.,  6  H.  &  J. 
(Md.)  408  ;  Cfraves  v.  Wa.shington,  etc.,  Itis.  Co.,  12  Allen  (Mass.)  391 ;  Francis  v. 
Somerville  Ins.  Co.,  25  N.  J.  78 ;  Noyes  v.  WasMnc/ton,  etc.,  Ins.  Co.,  30  Vt.  689. 

'Norwich  and  New  York  Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  ante ;  Graves  v. 
Washington,  etc.,  Ins.  Co.,  12  Allen  (Mass.)  391 ;  Martin  v.  Fishing  Ins.  Co.,  20 
Pick.  (Mass.)  389 ;  Francis  v.  Ocean  Ins.  Co.,  6  Cow.  (N.  Y.)  404 ;  Heath  v. 
Franklin  Itis.  Co.;  O'Neill  v.  Buffalo  Ins.  Co.,  3  JST.  Y.  122;  Drake  v.  Farmers' 
/?w.  Co.,  3  Grant's  Cas.  (Penn.)  325.  It  is  true  that,  in  some  cases,  a  contrary 
doctiine  has  seemingly  been  established,  but  it  will  be  found  that  generally  the 
distinction  arises  because  the  requirement  as  to  preliminary  proofs  is  contained 
in  the  charter  or  by-laws  of  the  company,  so  that  the  officers  of  the  company 
could  not  waive  compliance.  In  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621,  it 
was  held  that  a  vote  of  the  directors  not  to  pay  anything  on  the  policy  was  held 
not  a  waiver  of  proofs  of  loss,  ancJ  that,  in  order  to  perfect  his  claim,  the  assured 
must  comply  with  the  policy  in  that  respect.  In  Pettengill  v.  Hinks,  9  Gray 
CMass.)  169,  the  assured  and  an  agent  of  the  assured  submitted  the  questions  at 
issue  under  the  policy  to  arbitration.  The  court  held  that,  where  the  insurer  in 
his  answer  denied  that  he  had  ever  waived  the  conditions  of  the  policy,  the  sub- 
mission cannot  be  regarded  as  proof  of  a  waiver  of  preliminary  proofs.  But  the 
doctrine  of  these  cases  is  not  generally  accepted. 
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is  in  law  a  waiver  of  the  conditions  of  the  policy  requiring  such  proofs  to  he 
made.  By  an  absolute  denial  of  all  liability,  the  insurer  admits  the 
loss,  and  such  denial  operates  as  a  notice  to  the  assured  that  payment 
will  not  be  made,  in  any  event,  upon  grounds  other  than  a  failure  to 
comply  with  the  conditions  as  to  proofs  of  loss,  and  thus  renders  them 
wholly  unnecessary,  as  the  law  does  not  require  that  a  person  shall 
perform  an  act  which  the  act  of  the  other  party  has  rendered  unnne- 
cessary,  or  a  mere  idle  formality,"  and,  where  the  insurer  denies  all 
liability  for  the  loss,  before  preliminary  proofs  have  been  made,  the 
insurer  may  commence  his  action  at  once  without  making  such  proofs, 
and  even  though  the  polii-y  provides  that  an  action  shall  not  be  brought 
within  a  certain  time,  which  has  not  expired.''  The  payment  of  a 
part  of  the  loss  before  preliminary  proofs  have  been  furnished,  is  a 
waiver  of  their  production.' 

The  entire  incapacity  of  the  assured  to  make  proofs  of  loss,  as,  if  he 
is  incapacitated  by  severe  illness,  or  by  reason  of  having  become 
insane,  or  from  any  cause  that  operates  as  an  absolute  incapacity,  per- 
formance of  the  condition  is  excused.'' 

When  defense  is  put  on  other  grounds. 

Kbc.  420.  When  an  insurer,  with  knowledge  of  a  claim  made  under  a 
policy,  rests  his  defense  exclusively  on  other  grounds,  he  is  treated  as 

^Norwich,  etc..  Trans.  Co.  v.  Westei-n  Mass.  Ins.  Co.,  ante;  WilliaiJislmrgA  City 
F.  Ins.  Co.  V.  Cai-y,  ante;  Tayloe  v.  Merchants'  Ins.  Co.,  ante.  In  Post  v.  JEtma 
Ins.  Co.,  43  Barb.  (N.  Y.)  351,  the  defendants  denied  all  liability,  upon  the  gi'ound 
that  no  contract  of  insurance  existed,  the  insurer  claiming  that  the  policy  had  not 
been  renewed.  No  proofs  of  loss  were  furnished,  and,  upon  trial  of  the  action 
to  recover  for  the  loss,  the  defendant  set  up  the  plaintiflF's  failure  to  make  pre- 
liminaiy  proofs  in  defense.  The  court  held  that,  if  the  defendant  intended  to 
resist  payment  vipon  that  ground,  they  should  have  so  stated,  because  the  plain- 
tift'  had  then  ample  time  to  have  suppUed  them,  and  that,  not  having  done  so 
until  it  was  too  late  for  the  plaintiff  to  furaish  them,  they  might  be  treated  as 
having  waived  their  production.  In  Dean  v.  ^tna  Life  Ins.  Co.,  4  T.  &  C.  (N. 
Y.)  497,  the  insured  applied  to  the  insurer's  agent  for  blanks  to  make  preliminary 
proofs,  who  refused  to  furnish  them,  because  the  defendants  did  not  recognize  any 
liability.  The  court  held  that  this  was  a  waiver  of  preliminai-y  proofs,  and  that 
none  were  necessary.  See  also,  McBride  v.  Republic  F.  Ins.  Co.,  80  Wis.  562 ; 
Parker  v.  Amazon  Ins.  Co.,  34  id.  363;  La  Societe,  etc.,  v.  Morris,  24  La.  An.  347  ; 
jV.  E.  F.  &  M.  Ins.  Co.  v.  Robinson,  25  Ind.  536 ;  Manhattan  Ins.  Co.  v.  Stnii.,  5 
Bush  (Ky.)  652  ;  Stetson  v.  Ins.  Co.,  4  Phila.  (Penn.)  8;  Martin  v.  Fishing  Co., 
20  Pick.  (Mass.)  389 ;  McComas  v.  Covenant,  etc.,  Ins.  Co.,  56  Mo.  573 ;  Xeim-s  v. 
Montnouth,  etc.,  Ins.  Co.,  52  Me.  492 ;  Priest  v.  Citizens,  etc.,  Ins.  Co.,  3  Allen 
(Mass.)  602;  Noyes  v.  Washington  In^.  Co.,  30  Vt.  659 ;  Rhppstein  v.  St.  Lonli, 
etc..  Life  Ins.  Co.,  57  Mo.  86 ;  Spratleyv.  Hartfm-d  Ins.  Co.,  1  DUl.  (U.  S.  C.  C.) 
392. 

°  Warren  v.  Peoria,  etc.,  I-ns.  Co.,  14  Wis.  318 ;  Norwich,  etc.,  Ins.  Co.  v.  West- 
crn,  etc.,  Ins.  Co.,  24  Conn.  561  ;  Phcenix  his.  Co.  v.  Taylor,  5  Minn.  492. 

"  Westlake  v.  St.  Lawrence  Ins.  Co.,  14  Barb.  (N.  Y.)  206  ;  Parker  v.  Amazon 
Ins.  Co.,  34  Wis.  363. 

*  Ina.  Companies  v.  Boykin,  12  Wall.  (U.  S.)  433. 
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having  waived  all  obiections  to  the  seasonahleness  or  suffioimcy  of  notice 
or  proofs  of  loss,  and  cannot  afterwards  avail  himself  of  defects 
therein.' 

When  the  policy  requires  that,  in  case  of  loss,  the  assured  shall 
deliver  to  the  company  a  particular  account,  in  writing,  under  oath, 
stating  the  value  and  nature  of  his  interest  therein,  such  condition 
must  be  strictly  complied  with ;  and  an  account  which  does  not  state 
the  nature  and  value  of  his  interest  in  the  property  is  insufficient, 
although  the  loss  is  total,  and  the  value  of  the  property,  as  well  as 
the  nature  of  the  assured's  interest  in  the  property,  is  stated  in  the 
application,  which  was  expressly  made  a  part  of  the  policy.'  "  What- 
ever," said  Merrick,  J.,  in  the  case  last  referred  to,  "  may  be  the 
extent  or  the  degree  of  its  importance  to  the  defendants,  the  parties, 
by  an  express  stipulation  have  made  the  rendition  of  such  an  account 
an  essential  pre-requisite  to  the  right  to  recover  any  part  of  the  insur- 
ance. The  plaintiff  having  failed  to  comply  with  this  indispensable 
condition,  can  maintain  no  action  against  the  defendant  upon  the 
policy." 

When  the  insurer  is  informed  of  a  loss  by  the  insured,  and  without 
saying  anything  about  preliminary  proofs,  proceeds  to  inquire  whether 
the  insurance  is  valid,  upon  a  specific  ground  independent  of  those 
required  to  be  stated  in  the  proofs,  and  declines  to  pay  the  loss 
upon  a  specific  ground,  this  operates  as  a  waiver  of  all  objection 
to  the  insufliciency,  or  even  the  entire  absence  of  preliminary 
proofs.'  All  that  can  be  required  of  the  insurer  is  a  reasonable 
and  substantial  compliance  with  the  conditions  of  the  policy.  Thus 
where  proofs  of  loss,  really  informal  or  insufficient,  have  been  made, 


^ Mai-tin  V.  Fishing  Ins.  Co.,  20  Pick.  (Mass.)  389;  Vos  v.  Hobinson,  9  .Tohn. 
(N.  Y.)  ]92;  Tayloe  v.  Merchants'  Ins.  Co.,  9  How.  (U.  S.^  390;  Thimngv.  Gt. 
Western  Ins.  Co.,  Ill  Mass  110.  In  Peoria  M.  &  F.  Ins.  Co.  v.  Whitehill,  25  111. 
466,  the  plaintiff  sent  his  pi'oofs  to  the  companj-,  and  subsequently  asked  tho 
defendant's  secretai-y  if  he  should  make  further  proofs.  The  secretary  replied 
that  "he  could  do  so  if  he  pleased."  The  court  held  that  the  failure  of  the 
defendant  to  point  out  the  defects  in  the  pj'oofs,  and  resting  his  defense  on  other 
grounds,  had  waived  all  defects  in  the  preliminaiy  pj'Oofs.  &t.  Western  Ills.  Co. 
V.  Staaden,  26  111.  360;  Glohe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119;  Allegre  v.  Mary- 
land Im.  Co.,  6  H.  &  J.  (Md.)  408;  Catlett  v.  Pacific  Ins.  Co.,  4  Wend.  (N.  Y.) 
75 ;  Binastead  v.  Dividend  Mut.  Ins.  Co.,  12  N.  Y.  81 ;  Ocean  Ins.  Co.  v.  Franci.H, 
2  Wend.  (N.  Y.)  64.  Whei-e  the  defendant's  agent  informed  the  plaintifl'  that 
the  company  objected  to  paying  on  account  of  the  quantity,  quality  and  value 
of  the  Ios«,  it  was  held  that  this  amounted  to  a  waiver  of  defects  in  preliminary 
proofs.  Phillips  v.  Protection  Ins.  Co.,  14  Mo.  220 ;  Lycoming  Ins.  Co.  v.  Dun- 
mme,  75  111.  14. 

'  Wellcome  v.  People's,  etc.,  Ins.  Co.,  2  Allen  (Mass.)  480. 

'  West  Rockingham,  etc.,  v.  Sheds  £•  Co..  26  Gratt.  (Va.)  8.'4. 
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and  the  company  return  them  for  correction  in  a  particular  respect, 
they  thereby  waive  all  other  informalities  or  insuificiencies.'  Thus, 
in  the  last  named  case  one  of  the  conditions  of  the  policy  required 
that  the  insured  should  forwith  give  notice  of  his  loss,  and  as  soon 
as  possible  deliver  in  a  particular  statement  of  such  loss,  sigved  with 
his  own  hand  and  verified  by  his  oath  or  affirmation ;  and  also,  if 
required,  to  produce  his  books  of  account,  etc.,  and  exhibit  the  same 
for  examination  to  any  person  named  by  the  company;  and  that, 
until  such  proofs  were  furnished  the  loss  should  not  be  deemed  payable. 
The  account  was  first  furnished  under  the  oath  of  an  agent,  and  being 
objected  to  was  then  furnished  under  the  oath  of  the  principal.  No 
other  proofs  were  called  for  by  the  insurer,  and  no  person  was  named 
to  examine  the  books  of  the  insured,  and  the  court  held  that  this  con- 
stituted a  waiver  of  all  other  proofs,  and  of  an  examination  of  the 
books.  In  a  recent  case  in  Illinois,"  it  was  held  that,  where  goods  are 
insured  and  are  afterwards  removed  to  another  place,  where  they  are 
lost,  and  the  company  having  been  notified  of  the  removal,  had  not 
canceled  the  policy,  their  failure  to  so  cancel  will  be  taken  as  a  rati- 
fication of  the  act  of  removal,  and  they  will  be  held  liable  for  the 
loss.  And  where  it  is  evident  that,  in  any  event,  the  company  intend 
to  dispute  the  claim,  the  insured  is  not  bound  to  make  a  proof  of  loss 
which  he  has  every  reason  to  believe  will  be  wholly  useless  by  the 
rejection  of  the  company.  And,  in  case  of  refusal,  an  insured  is  at 
liberty  to  bring  suit  at  once,  and  is  not  bound  to  await  the  expiration 
of  the  time  given  the  company  in  the  policy  to  pay  any  loss. 

Where  the  policy  requires  that  the  insured  shall,  as  preliminary  to 
payment  of  the  loss,  submit  himself  to  examination  upon  oath,  by  the 
insurer,  as  to  the  loss  and  the  claim  therefor,  and  after  it  has  been 
reduced  to  writing  shall  subscribe  the  same,  the  insurer  is  bound  to 
comply  with  the  provision,  and  upon  failure  to  do  so,  cannot  recover 
upon  the  policy.' 

Agent  may  waive. 

Sec.  421.  Although  the  policy  specially  provides  that  preliminary 
proof  of  loss  shall  be  made  in  a  particular  mode,  and  within  a  certain 
limited  time,  yet  the  company  may,  through  its  agents,  eoen,  waive  the 
benefit  of  the  provisions,  and  a  waiver  may  be  implied  from  the 


"^Hmne  Ins.  Co.  v.  Co7ie»,  20  Gi-att.  (Va.)  30. 

'  WiUia/insburgh  F.  I'm.  Co.  v.  Cary.    (Not  yet  reported.) 

'Bonner  v.  Home  Ins.  Co.,  13  "Wis.  677. 
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manner  in  which  the  company  or  its  agents  have  dealt  with  the  policy- 
holder subsequent  to  the  loss ;  and  where  there  is  no  dispute  as  to  the 
facts,  the  question  as  to  whether  compliance  with  such  preliminaries 
has  been  waived,  is  one  of  law  for  the  court.  It  is  not  essential  that 
the  company  should,  in  express  terms,  have  waived  compliance ;  it  is 
sufficient  if  it,  or  ijs  agents,  have  done  that  which  was  calculated  to 
induce  the  policy-holder  to  so  believe,  or  that  its  acts  have  been  such 
as  to  lessen  his  diligence  in  the  matter,  or  as  led  him  to  suppose 
that  such  preliminaries  were  not  required.' 

^Eastern  R.  R.  Co.  v.  Relief  In.i.  Co.,  98  Mass.  420 ;  Ames  v.  JV.  F.  Union  Iivi. 
Co.,  14  N.  Y.  253 ;  Phcenix  his.  Co.  v.  Taylor,  5  Minn.  402 ;  Madsden  v.  Phomiix 
Ins.  Co.,  1  S.  C.  24 ,  IVamer  v.  Peoria,  etc.,  Ins.  Co..  14  Wis.  318 ;  Ide  v.  Phcenix 
Ins.  Co.,  2  Biss.  (U.  S.)  333 ;  Ins.  Co  of  N.  America  v.  Hope,  58  111.  75  ;  11  Am. 
Rep.  48.  A  particular  statement  of  the  loss  may  be  waived  by  the  company,  and 
if  there  be  any  evidence  fi-om  which  such  a  waiver  may  be  inferred,  it  is  foi'  the 
juiy.  Where  the  ag'ent  of  the  company  had  agreed  with  the  jissured  to  ascertain 
the  amount  of  their  loss  from  their  books,  and  in  the  answer  sent  by  the  company 
in  reply  to  the  statement  of  the  loss,  refusing'  payment  "on  account  of  circum- 
stances connected  with  the  insurance,"  there  was  no  objection  to  the  statement 
sent,  the  e%-idence  of  waivei-  was  held  sufficient  to  justify  a  submission  to  the 
jui"y ;  and  the  jui-y  must  determine  from  the  evidence  what  degree  of  pai'ticu- 
larity  in  the  account  of  the  loss  sent  to  the  insurance  company  the  nature  of  the 
case  admitted  of.  Franklin,  etc.,  Ins.  Co.  v.  Updegraff,  43  Penn,  St.  350.  If  the 
company,  on  notice  of  loss,  refer  the  insured  to  their  resident  agent  for  settle- 
ment, and  instruct  the  agent  to  procure  a  statement  of  the  loss,  he  is  thereby 
invested  with  full  authority  to  receive,  and  extend  the  time  for  furnishing  it ; 
and  if  given  within  the  time  required  by  the  agent,  though  after  thirty  days  frmn 
the  fire,  the  condition  in  the  policy  requiring  it  to  be  made  within  that  time  is  not 
Ijroken.  Where  there  is  any  evidence  as  to  the  authority  given  to  the  agent  by 
the  company  to  act  in  the  premises,  and  of  an  actual  waiver  of  condition  on  the 
part  of  the  agent,  it  is  for  the  jury  ;  and  though  a  waiver  must  be  intentional 
and  clearly  proven,  the  sufficiency  of  the  evidence  relating  thereto  is  for  the  jury, 
whose  error  in  judgment  thereon  can  be  corrected  only  by  motion  for  a  new  trial. 
In  an  insui-ance  of  a  single  property  (a  coal-breaker)  under  a  valued  policy, 
where  the  insured,  immediately  after  its  destruction  by  tire,  wrote  to  the  com- 
pany, stating  that  his  "  coal-breaker  burnt  down  this  morning,"  giving  the  num- 
ber of  his  policy  and  the  amount  of  his  insurance,  such  a  statement  of  loss, 
though  in  the  preliminary  notice,  was  held  substantially  a  partiular  statement, 
and  a  compliance  with  the  condition  requiiing  it.  Lycoming,  etc.,  Ins.  Co.  v. 
Schollmberger,  44  Penn.  St.  259.  The  waiver  by  the  insurer  of  a  written  notice 
of  loss  by  fire,  as  required  by  the  conditions  of  a  policy  of  insurance,  is  a  ques- 
tion for  the  jury.  Drake  v.  Fanners'  Union  Ins.  Co.,  3  Grant  (Penn.)  325  ; 
Witherell  v.  Mai7ie  Ins.  Co.,  49  Me.  200.  Where  the  general  agent  of  an  insur- 
ance  company,  acting  in  the  matter  of  his  agency,  and  in  relation  to  the  particular 
loss  and  controver.iy  in  question,  stated  to  ara  agent  of  the  plaintiff,  who  had  pre- 
pared and  forwarded  the  preliminary  proofs,  that  it  was  only  the  quantity  and 
value  of  the  property  that  the  company  disputed,  it  was  held  that  the  evidence  was 
both  a-d/missible  and  important,  as  going  to  prove  a  waiver  by  the  company  of  all 
objection  to  the  preliminary  proofs  on  accounts  of  defects  in  them.  Rathbone  v. 
City,  etc.,  Ins.  Co.,  31  Conn.  193.  If  the  in.sured  complies  with  the  instructions  of 
the  agent  of  the  insurer  in  making  his  preliminary  proofs,  either  as  to  form,  sub- 
stance or  time,  all  defects  in  those  respects  are  waived.  Security  Ins.  Co.  v.  Foy, 
22  Mich.  467 ;  Sims  v.  State  Ins.  Co.,  47  Mo.  54  ;  Atlantic  Ins.  Co.  v.  Wright,  24 
111.  462.  The  question  of  waiver  is  for  the  jury.  Davis  v.  Western  Mass.  Ins. 
Co.,  8  R.  I.  277;  Franklin-,  etc.,  Ins.  Co.  v.  Updegraff,  ante:  Edwards  v.  Balti- 
more  F.  Ins.  Co.,  3  Gill.  (Md.)  176 ;  Noonan  v.  Hartford  Ins.  Co.,  21  Mo.  81. 
And  it  seems  that  an  agent,  whose  power  has  been  revoked,  may  bmd  the  com- 
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But,  in  the  case  of  a  mutual  company,  the  charter  must  be  looked 
to,  to  determine  the  powers  of  ofScers  and  agents.  If  the  charter  in 
any  wise  restricts  the  powers  of  officers,  the  restriction  is  complete. 
Thus,  where  the  charter  provided  that  the  president,  with  one-third  of 
the  directors,  shall  be  competent  to  transact  all  business  of  the  cor- 
poration, neither  the  president  alone,  or  the  directors  alone,  have  power 
to  waive  the  preliminary  proofs ;  '  but,  where  the  matter  rests  simply 
in  contract,  as,  where  the  policy  provides  that  "  no  act  or  omission  of 
any  officer  or  agent  shall  be  deemed  a  waiver  of  a  fall  and  strict  com- 
pliance with  the  conditions  concerning  preliminary  proofs,  except  it 
shall  be  in  writing,  signed  by  the  secretary  or  president,"  the  produc- 
tion of  such  proofs  may,  nevertheless,  be  shown  to  have  been  waived 
by  any  acts  or  omissions  of  the  officers  or  agents  of  the  insurer,  that 
ill  fact  or  in  law  amount  to  a  waiver.^  The  authority  of  the  agent  of 
an  insurance  company  to  receive  proposals  for  insurance,  and  to  coim- 
tersign  and  deliver  policies  upon  risks  accepted  by  the  company,  does 
not  extend  to  adjusting  losses,  nor  empower  him  to  waive  the  stipu- 
lated conditions  as  to  proofs  of  loss,  and  to  bind  the  company  to  pay 
without  them  ;  nor  does  the  fact  that  such  agent  assumes  in  a  particu- 
lar case  to  do  those  acts  establish  such  authority.^ 

pany  when  the  assured  has  no  knowledg-e  of  the  revocation  of  his  power.  Thus, 
an  insurance  policy  on  plate-g-lass  windows,  effected  through  L.,  the  local  agent 
'of  the  defendant  company,  was  subject  to  a  condition,  that,  in  case  of  loss,  notice 
must  be  given  to  some  known  agent  of  the  company.  After  the  making  of  the 
policy,  but  before  loss,  the  defendants  transferred  this  branch  of  business  to 
another  company.  It  was  held  that  notice  of  loss  by  the  plaintiff  (who  did  not 
know  of  this  transfer)  to  L.,  who  made  his  report  thereon  to  the  latter  company, 
was  sufficient.     Marsden  v.  City,  etc.,  Assurance  Co.,  L.  R.,  1  C.  P.  232. 

'  Dawes  v.  No.  River  Itis.  Co.,  7  Cow.  (N.  Y.)  462. 

'Pitney  v.  9len'.9  Falls  Ins  Co.,  61  Barb.  (N.  Y.)  335. 

'  Thus,  in  ^tt.s7j  V.  Westchester  Ins.  Co.,  2  T.  &  C.  (N.  Y.)  629,  an  action  was 
brought  upon  a  policy  of  insurance  containing  a  condition  that  in  case  of  loss  the 
assured  would  render  a  pai-ticolar  account  of  the  loss,  would  cause  the  property 
insured  to  be  put  in  order,  and  an  inventory  to  be  made  and  furnished  to  the 
company,  and  would  have  the  amount  of  damage  ascertained  by  appraisal.  This 
condition  was  not  complied  with,  but  plaintiff  claimed  that;  it  had  been  waived  by 
the  defendant.  To  sustain  the  allegation  of  waiver,  evidence  was  admitted, 
showmg  that  after  the  fire,  agents  of  other  companies  having  policies  on  the  prop- 
erty, estimated  the  damages,  and  agreed  that  the  loss  exceeded  the  whole  amount 
of  insurance,  and  that  S.,  defendant's  local  agent  for  countersigning  and  issuing 
policies  who  had  acted  with  the  other  agents,  concurred  in  their  conclusion,  and 
said  that  he  was  satisfied  the  loss  was  more  than  double  what  the  plaintifl"  was 
insured.  The  defendant  objected  to  the  evidence  on  the  ground  that  S.'s  author- 
ity was  not  proved.  The  judge  at  the  trial  charged  the  jury  in  substance  that, 
so  fai-  as  S.  assumed  to  act  for  the  defendant  in  waiving  the  proofs  of  loss  required 
■/c!  V?l'=y'  the  plaintiff  had  a  light  to  iufer  that  he  had  authority  to  act :  that 
It  b.  said  It  was  all  right,  the  loss  would  be  paid,  that  would  amount  to  a  waiver, 
it  was  tield,  tha.  the  admission  of  the  evidence  of  the  acts  and  declarations  of  S., 
and  the  charge  as  to  the  effect  thereof,  were  ei'ror. 
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Other  proof  than  that  required  by  policy  need  not  be  given.    Reasonable  proof. 

Sbo.  422.  Where  the  policy  requires  proofs  of  loss  to  the  satisfaction  of 
the  company,  reasonable  proof  only  is  required.  The  company  cannot 
capriciously  demand  proof  that  is  unreasonable.'  It  is  only  required 
in  such  cases,  that  such  proof  of  the  loss  and  its  extent,  from  some  one 
of  the  perils  insured  against,  should  be  given,  as  ought  to  satisfy  a 
reasonable  man.''  If  the  policy  provides  the  manner  and  extent,  of 
proof  to  be  given,  proofs  in  a  different  form  or  of  other  matters  cannot 
be  required.'     The  contract  is  the  measure  of  the  parties  rights." 

Where  the  policy  provides  that  the  assured  shall  furnish  a  particu- 
lar account  of  the  loss,  "and  shall  produce  such  other  evidence 
as  the  company  may  reasonably  require,"  it  is  for  the  jury  to  say 
whether  certain  evidence  required  was  reasonable;  and  where  the 
company  required  the  assured  to  furnish  a  builder's  certificate,  setting 
forth  the  cost  of  reinstatement,  or  the  value  of  the  building,  at  the  time 
of  loss,  the  failure  of  the  assured  to  do  so  was  held  fatal  to  a  recovery.' 

Copies  of  invoices,  books,  vouchers,  etc. 

Sec.  423.  Full  compliance  with  the  conditions  of  a  policy  are  indispens- 
able to  the  insurer''s  right  to  recover,  unless  compliance  is  shmon  to  be  impos- 
sible, without  the  fault  of  the  insurer,  or  has  been  waived  by  the  insurer,' 
therefore,  where  the  policy  provides  how,  when  and  in  what  manner 
proof  of  loss  shall  be  made,  and  also  provides  that  unless  proof  is  made 
in  that  way  the  insurer  shall  not  be  liable  for  the  loss,  the  conditions  • 
must  be  strictly  performed,  or  a  legal  excuse  therefor  alleged  and  proved 
by  the  assured.'  Thus,  where  the  policy  contains  a  clause  requiring 
the  Insured  to  produce  "  certified  copies  of  all  bills  and  invoices,  the 
originals  of  which  have  been  lost,"  the  condition  must  be  complied 
with,  or  it  must  be  shown  that  it  was  impossible  for  the  insured  to  do  so,  or 
that  performance  of  tlie  condition  was  waived  by  the  insurer,  or  no  recovery 
can  be  had,  and  the  fact  that  the  bills  and  invoices  were  all  destroyed 
by  the  fire  does  not  of  itself  excuse  full  compliance  with  the  condition. 

^  Lawrence  \ .  Ocean  Ins.  Co.,  11  John  (N.  Y.)  240;  Braunstein  v .  Accidental 
Death  Ins.  Co.,  1  B.  &  S.  782  ;  Talcot  v.  MariTie  Ins.  Co.,  2  Johns.  (N.  Y.)  130. 

^  Moore  V.  Woolsey,  4  El.  &  Bl.  243;  Taylor  v.  ^tna  Life  Lis.  Co.,  13  Gray 
(Mass.)  434. 

'  Taylor  v.  .^tna  Ins.  Co.,  ante. 

*Fox  V.  Conway  F.  Ins.  Co.,  53  Me.  107. 

•  Fawcett  v.  Liverpool,  etc.,  Ins.  Co.,  27  U.  C.  (Q.  B.)  225. 

'Jennings  v.  Chenango  Ins.  Co.,  2  Den.  (N.  Y.)  75 ;  Savage  v.  Howard  Ins.  Co., 
52  N.  Y.  502;  Jidie  v.  Brooklyn  Ins.  Co.,  28  Barb.  (N.  Y.)  412;  ColwnUan  Ins. 
Co.  V.  Lawrence,  2  Pet.  (U.  S.)  52. 

''BuiMtead  v.  Div.  Mut.  Ins.  Co.,  12  N.  Y.  81 ;  Allen,  J.,  in  O'Brieny.  Commer- 
cial Ins.  Co.,  63  N.  Y,  111-113. 
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A  reasonable  attempt  to  perform  it  and  a  failure  without  the  fault  of  the 
insured,  'must,  at  least,  be  shown.'  Thus,  in  the  case  last  referred  to,  the 
plaintiff,  as  sheriff  of  New  York  county,  claimed  to  recover,  by  virtue 
of  attachments  in  his  hands  against  one  Candler,  the  amount  of  a 
policy  of  insurance  issued  to  Candler  upon  a  stock  of  goods  owned  by 
him  in  Florida,  and  which  had  been  destroyed  by  fire.  The  policy 
contained  a  provision  identical  with  that  referred  to  supra.  The  lower 
court  instructed  the  jury,  virtually,  that  if  the  invoices  and  bills  were 
destroyed  by  fire,  the  insured  was  excused  from  compliance  therewith. 
The  portion  of  the  charge  covering  this  point  was  as  follows:  "  I  say, 
as  matter  of  law,  he  was  not  bound  to  send  off  to  persons  of  whom  he 
was  in  the  habit  of  purchasing,  and  require  a  new  statement  of  the 
items;  but  if  the  facts  of  the  case  show  that  he  could  reasonably  pro- 
cure them,  he  was  bound  so  to  do."  This  ruling  was  held  erroneous 
by  the  Court  of  Appeals,  and  the  rule  established  that  compliance  with 
tlie  condition,  or  a  reasonable  effort,  and  a  failwre  to  do  so  without  fault  on 
his  part,  must  be  shown.^ 

'  O'Brien  v.  Comtnercial  Iris.  Co.,  ante. 

'  O'Brien  v.  Cmnmerdal  Ins.  Co.,  ante.  The  opinion  of  Allbk,  J.,  will  be  use- 
ful upon  this  point,  and  as  it  is  not  voluminous,  I  will  give  it  entire.  He  said : 
"In^ddition  to  the  more  usual  and  ordinary  pi'eliminary  proofs  required  to  be 
furnished  as  a  condition  precedent  to  the  right  of  the  insured  to  indemnity  against 
loss,  the  policy  upon  which  this  action  is  brought  provides  that  the  insured  shall, 
if  required,  produce  copies  of  all  bills  and  invoices,  the  originals  of  which  have 
been  lost.  The  defendant's  undertaking  is  to  pay  the  loss  or  damage  occasioned 
by  the  perils  insured  against,  within  sixty  days  after  due  proof  thereof,  in  con- 
formity to  the  conditions  annexed  to  the  policy.  A  full  compliance  with  this  con- 
dition was  indispensable  to  a  light  of  action  upon  the  policy  unless  a  compliance 
was  impossible  O]-  was  waived  by  the  insurers.  Worsley  v.  Wood,  6  T.  R.  710 ; 
ColuinUan  Ins.  Co.  v^avyrence,  2  Pet.  52,  53;  Jube  v.  Brooklyn  Fire  Ins.  Co.,  28 
Barb.  412  ;  Jennings  v.  CTien.  Co.  Mut.  Ins.  Co.,  2  Den.  75 ;  Savage  v.  Howard 
Ins.  Co.,  52  N.  Y.  502. 

The  books  and  papers  of  the  insured,  including  the  original  invoices  and  bills 
of  purchase,  were  destroyed  by  tire,  and  this  gave  to  the  insurer  the  right  to 
certi&ed  copies.  They  were  distinctly  and  specifically  called  by  the  letter  of  the 
agent  of  the  defendant,  and  the  other  insurers  of  December  31,  1868,  the  insured 
having  on  the  9th  of  the  same  month,  been  formally  advised  that  '  complete 
proofs  of  loss,  as  required  by  said  policies,'  must  be  made.  They  were  not  fui-- 
mshed,  and  on  the  12th  of  January,  in  reply  to  an  evasive  letter  from  the  insured, 
he  was  referred  to  the  requirements  of  the  letter  of  the  31st  December,  and 
told  that  the  whole  would  be  required  under  oath  ;  and  upon  the  5th  of  February 
he  was  again  called  upon  by  letter  for  duplicate  copies  of  all  invoices  of  goods 
purchased  m  1867  and  1868.  The  request  was  not  complied  with,  nor  was  com- 
pliance shown  to  be  impossible.  No  attempt  to  supply  these  proofs  were  shown. 
It  will  not  be  assumed  that  the  merchants,  of  whom  goods  had  been  bought  for 
the  twenty  months  preceding  the  fire,  were  not  known,  could  not  be  found,  or 
would  be  unable  to  furnish  duplicates  of  the  bills  of  goods  sold  the  insured  dur- 
ing these  months.  There  was  no  claim  upon  the  trial  that  this  condition  had  been 
complied  with,  that  compliance  was  impossible,  or  that  the  defendant  had  waived 
It.  Ihe  counsel  for  the  respondent  contended  on  the  argument  in  this  part  of  the 
condition  had  been  waived  ;  but  had  that  been  the  contention  at  the  trial  it  would 
have  l)eon  a  question  of  fact  for  the  jury.     The  cause  was  not   tried  upon  that 
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Waiver  of  defenses— Right  to  recover  back  money  paid  in  settlement  of  loss. 

Sec.  424.  Where  an  insurance  company  after  a  loss,  has  adjusted  the 
claim  therefor,  and  has  agreed  to  pay  a  certain  sum  in  liquidation  of 
the  claim,  it  cannot,  in  an  action  setting  forth  such  facts,  object  that  the 
action  was  not  brought  within  the  time  limited  in  the  policy.  In  such 
a  case,  the  action  is  not  upon  the  policy,  but  upon  the  agreement  to 
pay.  Neither,  in  such  a  case  can  it  set  up  a  breach  of  warranty,  or 
of  any  of  the  conditions  of  the  policy  in  defense,  for  adjusting  the  loss, 
and  promising  to  pay  it  is  a  waiver  of  all  breaches  on  the  part  of  the  ' 
assured,  and  of  aU  defenses  which  might  have  been  made,  except  for 
such  waiver.'  A  breach  of  any  warranty  or  of  any  condition  in  the 
policy  must  be  insisted  upon  when  the  claim  is  made,  and  before  an 
agreement  to  pay  the  loss  has  been  made,  and  even  ignorance  of  the 
breach  until  after  the  agreement  to  pay  was  made,  will  not  operate  to 
lessen  the  force  of  the  waiver.  Nothing  short  of  fraud  on  the  part  of 
■the  assured  will  have  that  effect."  In  the  language  of  Church,  C.J., 
in  the  case  first  referred  to  in  the  note,  "  If  they  saw  fit  to  pay  the 
claim,  or  compromise  it,  or  to  make  a  new  contract  without  examina- 
tion, it  must  be  deemed  to  have  waived  it,  and  in  the  absenoe  of  fraud, 
it  cannot  afterwards  avail  itself  of  such  breach.  It  cannot  urge  pay- 
ment or  settlement  by  mistake,  on  account  of  want  of  knowledge  of 

theoi-y.  The  judge  at  circuit  instructed  the  jury  that  the  insui'ed  was  not  bound, 
as  a  condition  precedent  to  a  i-ig-ht  of  action  upon  the  policy,  and  as  a  part  of  pre- 
liminaiy  proofs,  to  furnish  certiSed  oi'  duplicate  copies  of  the  bills  of  purchase, 
but  was  only  bound  to  furnish  such  as  he  had  in  his  possession,  and  left  it  to  the 
juiy  to  say  whether  he  had  given  the  insurers  all  the  information  he  had,  and  the 
jui'y  were  told  that  if  he  had  done  so  he  had  complied  with  the  condition  and  was 
entitled  to  recover  so  far  as  that  objection  was  concerned.  It  is  not  a  question 
whether  the  condition  is  reasonable  or  unreasonable.  It  is  lawful,  the  assured 
has  assented  to  it,  and  we  cannot  dispense  with  it  and  make  a  new  contract  for  the 
parties.  Had  the  insured  been  unable  from  any  cause  fully  to  comply  with  the 
condition,  and  the  inability  had  been  shown  to  exist,  and  without  his  fault  proba- 
bly, a  failure  literally  to  comply  with  it  might  not  have  been  fatal  to  the  action. 
Buinstead  v.  Div.  Mut.  Ins.  Co.,  2  Ker.  81.  The  difficulty  is  that  the  condition 
was  ignored  and  set  aside  by  the  judge  in  his  instructions  to  the  jury,  and  the 
defendant  deprived  of  the  benefit  of  a  material  clause  and  condition  of  the  con- 
tract. The  intent  and  meaning  of  the  clause  is  neither  ambiguous  nor  obscure, 
and  upon  the  most  favorable  interpretation  for  the  insured,  exacts  from  him  upon 
the  requisition  of  the  insurers,  duplicates  of  his  invoices  of  purchases  certified  by 
the  merchants  from  whom  the  purchases  were  made.  The  condition  is  reasonable 
and  not  difficult  of  performance,  and  the  defendant  has  a  right  to  insist  upon  a 
compliance.  The  court  below  seems  to  have  regarded  the  certified  copies  called 
for  by  the  condition  as  copies  of  originals  in  the  actual  possession  having  been 
destroyed,  that  the  condition  had  become  impossible  of  performance.  They  over- 
looked the  fact  that  it  was'  only  in  case  of  loss  of  the  originals  that  certified  copies 
could  be  required  necessarily  imposing  the  duty  upon  the  insured  to  supplement 
his  proofs  by  copies  to  be  obtained  from  other  sources,  the  sellers  of  the  goods." 

'  Smith  V.  fflen's  FalU  Im.  Co.,  62  N.  Y.  85. 

^  Smith  V.  Glen's  Palls  Ins.  Co.,  ante;  National  lAfe  Ins.  Co.  v.  Minch.  53  N. 
Y.  144. 
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such  breach.  The  time  for  investigation  as  to  breaches  of  warranty,  is 
when  a  claim  is  made  for  payment,  and  if  the  company  elects  to  pay  the 
claim,  or  what  is  equivalent,  to  adjust  it  by  independent  contract,  it  cannot 
afterwards,  in  the  absence  of  fraud,  fall  back  upon  an  alleged  breach  of 
warranty:^  The  mere  fixing  of  the  amonnt  of  a  loss  under  a  policy, 
or  an  agreement  that  the  loss  amounts  to  a  certain  sum,  is  not  of  itself 
an  admission  on  the  part  of  the  insurer  that  any  liability  exists  against 
it  upon  the  policy,  but  is  a  mere  admission  that  a  certain  sum  is  due, 
if  any  liability  exists.  Thus,  in  a  Rhode  Island  case,'  the  parties  in 
interest  fixed  the  amount  of  loss  and  damage,  "  subject  to  the  terms 
and  conditions  of  several  policies."  In  au  action  against  the  insurers, 
it  was  held  that  this  adjustment  meant  "  subject  to"  all  the  "  terms 
and  conditions  of  the  policies"  not  superseded  by  the  agreement. 
Also,  that  the  question  of  liability  was  not  affected  by  this  adjust- 
ment, which  only  determined  to  amonnt  due  in  case  of  liability. 

The  burden  of  proving  a  loss  from  the  cause,  and  to  an  amount  for 
which  insurers  are  liable,  is  upon  the  assured,"  and  notice  to  the  com- 
pany of  the  loss,  and  proper  proofs  thereof  in  conformity  with  the 
requirements  of  the  policy,  or  a  legal  excuse  for  not  making  them,  is 
a  condition  precedent  to  his  right  of  recovery.'  The  assured  takes 
the  burden  of  proving  the  waiver  of  any  condition  of  the  policy,  per- 
formance of  which  is  a  condition  precedent  to  a  recovery,  and  which 
has  not  been  strictly  performed." 

The  proof's  of  loss  filed  by  the  assured  are  admissible  as  prima  facie 
evidence  of  the  facts  stated  therein,  in  favor  of  the  insurer,'  but  they  are 
not  admissible  as  proof  of  the  facts  stated  therein,  in  favor  of  the  assured. 
A  party  cannot  thus  make  evidence  for  himself."  Where  the  defects  in 
proofs  of  loss  are  due  to  the  agent  of  the  insurers,  or  where  the  delay 
in  sending  them  is  due  to  such  agent,  the  insurer  cannot  avail  himself 
of  such  objection  in  defense.' 

Waiver  by  mutual  companies. 

Sec.  425.  Proofs  of  loss,  not  being  of  the  substance  of  the  contract,  may 
be  waived  even  by  the  officers  of  a  mutual  insurance  company,  and  such 

'  Whipple  V.  N.  British,  etc.,  Ins.  Co.,  11  R.  I.  84;  5  Ins.  L.  J.  71. 

'  Cory  V.  Boylston,  etc.,  Zm.  Co.,  107  Mass.  140. 

'  Mitchell  V.  Hojne  Ins.  Co.,  32  Iowa,  421  ;  Commonwealth  Ins.  Co.  v.  Sennett, 
41  Perni.  St.  161 ;  Citizen's  F.  Ins.  Co.  v.  Ball,  3.5  Md.  89  ;  6  Am.  Rep.  860. 

*  West  llockinglmm,  etc.,  Ins.  Co.  v.  Sheets,  26  Gratt.  (Va.)  854. 
■     '  Ins.  Co.  V.  Newton,  22  Wall.  (U.  S.)  32. 

'    °  I/ycoming  Ins.  Co.  v.  Schreffler,  44  Penn.  St.  259 ;  Commonwealth  Ins.  Co.  v. 
Smn^t,  41  id.  181. 

'  Ins.  Co.  of  N.  America  v.  Hope,  58  III.  75  ;  11  Am.  Rep.  48  ;  Eastern  R.  B.  Co. 
v.  Relief  Ins.  Co.,  ante. 
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waiver  may  be  proved  by  any  act  that  shows  that  such  preliminaries 
are  not  requited.  Thus,  where  after  a  loss  one  of  the  oflEicers  made  a 
personal  examination  of  the  premises,  and  afterwards  within  the  time 
limited  for  making  the  proof,  the  secretary  told  the  plaintiff  that  no 
further  proof  of  loss  was  necessary,  and  the  company  subsequently 
voted  not  to  pay  the  loss,  basing  their  refusal  on  other  grounds,  it  was 
held  that  the  plaintiff  was  thereby  excused  from  making  formal  proof 
of  loss  as  required  in  the  policy.'  ^, 

Notice  of  a  loss  is  unnecessary  when  the  officers  of  the  company  the 
next  day  after  the  fire  are  present  to  inspect  the  premises." 

Estoppel. 

Sec.  426.  In  all  cases  where  a  party  has  an  etection,  he  will  be  bound 
by  the  course  he  first  adopts,  with  full  knowledge  of  all  the  facts,  and 
any  act  that  indicates  that  an  election  has  been  made,  and  that  in  any 
respect  affects  the  rights  of  the  other  party,  estops  him  from  afterwards 
doing  anything  inconsistent  with  such  election.  Therefore,  where  an 
insurance  company  is  in  a  position  where  it  may  be  liable  upon  a  policy 
or  not,  at  its  election,  whenever  it  does  an  act  that  indicates  that  it 
has  elected  to  treat  the  policy  as  the  basis  of  a  legal  claim  against  it, 
it  cannot  afterwards  recede,  if  anything  has  been  done  of  a  decisive 
character,  indicating  its  election.  Thus,  in  a  Wisconsin  case,'  the 
plaintiff  took  out  a  policy  of  insurance  upon  his  dwelling-house  in  the 
defendant's  company,  conditioned  that  "  if  the  assured  shall  have,  or 
shall  hereafter  make  any  other  insurance  on  the  property  hereby 
insured,  or  any  part  thereof,  without  the  consent  of  the  company, 
written  hereon,"  the  policy  should  be  void  ;  subsequently,  without 
consent,  he  procured  other  insurance.     After  a  loss  under  the  policy, 


^  Priest  V.  Citizen's,  etc.,  F.  Ins.  Co.,  3  Allen  (Mass.)  602;  UndtrTiMl  ^ .  Agmoam 
Ins.  Co.,  6  Cush.  (Mass.)  440;  Brewer  v.  Chelsea  Ins.  Co.,  14  Gray  (Mass.)  203; 
Blake-v.  Exchange  Ins.  Co.,  12  Gray  (Mass.)  26.5;  Hale  v.  Mechanics'  Ins.  Co.,  6 
id.  169.  In  Eastern  R.  R.  Co.  v.  Relief  Ins.  Co.,  105  Mass.  570,  the  eflect  of  a 
■waiver  of  a  strict  compliance  with  the  conditions  of  a  policy  was  well  illustrated. 
The  plaintifT  had  a  policy  against  loss  by  fire  occasioned  by  sparks  from  its 
engine  to  property  of  others  on  lands  not  occupied  by  it.  The  policy  provided 
that  notice  of  such  loss  should  forthwith  be  given  to  the  company  in  writing  by 
the  parties  interested,  and  that  within  sixty  days  from  the  time  of  the  happening 
of  the  fire,  as  particular  an  account  of  the  loss  should  be  given  as  the  case  would 
admit  of.  Several  fires  had  occurred,  of  which  no  notice  was  given.  The  treasurer 
of  the  plaintiflF,  after  several  fires  had  occurred,  informed  the  agent  that  a  good 
many  fires  were  occun-ing  the  claims  for  which  they  were  examining  carefully. 
The  agent  said  this  was  satisfactory  and  when  they  got  through  paying  to  h  and 
in  a  schedule  and  it  should  be  attended  to.  The  court  held  that  this  amonnted  to 
a  waiver  of  the  condition  of  the  policy  in  reference  to  proofs. 

» Rovmage  v.  Ins.  Co.,  1  Green  (N.  J.)  110. 

'  Webster  v.  Phceniz  Ins.  Co.,  36  Wis.  67 ;  17  Am.  Rep.  479. 
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the  defendant  knowing  that  the  plaintiff  had  procured  such  other  insur» 
ance,  required  him  to  furnish  plans  and  specifications  of  the  building, 
which  was  done  at  great  expense,  and  the  court  held  that  this  was  such 
a  decisive  act  as  indicated  the  defendant's  election,  and  estopped  it 
from  afterwards  setting  up  the  breach  of  the  condition  of  the  policy, 
in  avoidance  of  liability.  But  acts  that  merely  indicate  that  the 
defendant  is  gathering  information  to  enable  it  to  make  an  election, 
and  which  do  not  change  the  status  of  the  parties,  or  involve  any 
expense  on  the  part  of  the  assured,  are  not  sufficient  to  indicate  a 
waiver.  As  where  after,  a  loss  the  insurer  appoints  an  appraiser  \o 
ascertain  the  loss,'  and  it  has  been  held  that  where  a  mutual  company, 
after  a  loss  under  a  policy,  in  issuing  a  notice  of  assessment  indorsed 
in  a  printed  form,  a  printed  schedule  of  losses  claimed  of  the  company, 
among  which  was  that  of  the  plaintiff,  but  marked  "  unadjusted." 
This  is  not  evidence  of  a  waiver,  of  a  breach  of  the  condition  of  the 
policy,  because  it  does  not  indicate  that  an  election  has  been  made, 
but  is  a  mere  notice  that  such  a  loss  is  claimed.  Acts  relied  upon  by 
way  of  estoppel,  must  clearly  indicate  an  election  made,  and  must  be 
such  as  are  inconsistent  with  a  purpose  on  the  part  of  the  insurer  to 
rely  upon  the  breach  of  the  conditions  of  the  policy,  and  such  as  have, 
in  some  manner,  changed  the  stat^is  of  the  parties. 

The  assured  may  show  errors  in,  in  certain  cases. 

Sec.  427.  When  the  assured  has  erroneously  stated  certain  facts  in 
his  proofs  of  loss  without  any  fraudulent  intent  as  to  the  quantity  of 
property  destroyed,"  or  their  value,  when  the  cost  thereof  was  only 
stated  in  the  proofs,  as  required  by  the  insurer,'  or  as  to  the  occupancy 
of  the  property  at  the  time  of  the  loss,  or  in  reference  to  other  insur- 
ance, he  may  show  that  the  proofs  are  erroneous,  and  what  the  facts 
really  are.* 


'Jewett  V.  ffome  Inn.  Co.,  29  Iowa,  562. 

^^tna  Im.  Co.  v.  Stefceiis,  48  111.  31 ;  Comnerci<d  Ins.  Co.  v.  HuchJierger,  52  id- 
464. 

'Hoffman  v.  ^tna  Ins.  Co.,  32  N.  Y.  405. 
JParmaUe  v.  Hoffinan  F.  ire.9.  Co.,  54  N.  Y.  193.  In  McMasters  v.  Ins.  Co.  of 
N.  Aiiienca,  55  N.  Y.  222,  Folgee,  J.,  in  a  very  able  opinion  covering-  this  dues- 
tion,  sa,id  :  "The  other  branch  of  the  objection  is,  that  the  assured,  having  made 
his  venfaed  proofs  ol  loss  with  this  statement  in  it,  had  led  them  into  a  particular 
defensp.,  .ind  is  estopped  to  deny  it.  The  fact  that  there  is  a  verification  does  not 
•  o  '..f  '  conclu.ie  the  assured.  It  has  been  repeatedly  held  to  the  contrary. 
Smith  ^■■J'ei-ns,  1  Daly,  18-20,  and  cases  there  cited.  If  by  this  objection  is 
meant,  that  the  plaintiff  is  estopped  to  show  the  existence  of  a  contract  of  insui- 
ance,  and  the  cu'cumstances  which  have  created  a  liability  to  him  on  the  part  of 
the  defendants,  and  that  this  rests  upon  the  established  doctrine  of  an  estiwpel  in 
pais,  we  cannot  so  hold.    The  proofs  of  loss  do  not  create  the  liability  to  p^  the 
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But  in  Massachusetts,  the  courts,  relying  upon  the  dicta  of  a  case' 
heard  in  the  superior  court  of  New  York  city,  have  held  that  if  a 


loss.  They  do  no  more  in  this  aspect  than  to  set  running:  the  time  at  the  end  of 
■which  the  amount  contracted  for  shall  become  payable,  and  at  which  action  may  be 
brought  to  enforce  the  liability.  All  the  elements  of  an  estoppel  in  pais  are  lack- 
ing. It  arises  from  an  act  or  declaration  of  a  pei'son,  intended  or  calculated  to 
mislead  another,  on  which  that  other  has  relied,  and  has  so  acted  or  refrained 
from  action,  as  that  injury  will  befall  him  if  the  truth  of  the  act  or  declaration  be 
denied.  Now  the  declaration  of  the  assured  in  the  proofs  of  loss  was  not  intended 
nor  calculated  to  mislead  the  defendants  into  any  change  of  their  situation,  by 
which  they  assumed  a  liability  to  him  or  assented  to  the  eKJstence  of  one.  Its 
natural  effect  if  it  is  to  be  interpreted  as  the  defendants  claim  that  it  should  be, 
is  to  prevent  an  assent  to  the  existence  of  a  liability  ;  and  it  had  no  effect,  if  thus 
interpreted,  to  ci-eate  one.  Nor  did  the  defendants  rely  upon  this  declaration, 
and  thereupon  change  their  sitiiatiou  so  as  to  contract  or  incur  a  liability.  Before 
it  was  made  they  had  done  that  from  which  their  liability  took  its  rise.  Nor  does 
the  exhibition  of  the  truth,  though  at  enmity  with  the  declaration,  create  or 
increase  or  clvange  the  liability.  The  case  differs  from  two  of  those  cited  by  the 
defendants.  The  Tnistees,  etc.,  v.  Williams,  9  Wend.  147,  and  Slieppard  v.  Hamil- 
ton, 29  Barb.  156,  for  in  each  of  those  the  plaintiff,  having  an  option  of  two  courses 
of  action  in  which  to  enforce  a  claim  against  the  defendant,  was  led  by  the  decla- 
ration of  the  latter,  calculated  to  mislead,  to  take  one  which  he  could  not  after- 
ward foreake  without  injury,  but  which  he  must  be  defeated  in  .and  forsake,  if  the 
defendant  was  permitted  to  falsify  his  declaration.  And  the  fact  stated  there,  in 
the  declaration  of  the  defendant,  was  the  sole  fact  material  in  affecting  the  action 
of  the  plaintiff.  Those  cases  do  not  go  upon  the  ground  that  the  declaration  of 
the  defendant  led  the  plaintiff  to  sue  ;  but  on  this,  that  he  having  a  valid  claim 
which  might  be  sued  in  one  form  or  another,  or  upon  one  instrument  or  another, 
dependent  upon  the  existence  of  a  certain  fact ;  the  statement  of  the  defendant 
averiing  the  existence  of  that  fact,  led  to  the  adoption  by  the  plaintiff  of  one  of 
those  courses,  to  abandon  which  or  be  driven  from  it  afterward  would  have  been 
of  injury  to  the  plaintiff;  therefore  the  defendant  was  held  to  be  estopped  from 
denying  the  truth  of  that  statement.  If,  notwithstanding  the  statement  of  the 
existence  of  that  fact,  the  plaintiff  had  still  been  obliged  to  inquire  for  the  exist- 
ence of  other  facts,  and  to  ndy  upon  them  also  to  sustain  the  course  of  action 
adopted,  those  decisions  would  have  been  different.  The  plaintiff's  situation 
there,  was  changed  after  the  declaration  and  by  reason  of  it.  Here  the  defend- 
ant's situation,  as  to  its  liability,  is  not  changed  thereby.  It  does  not  appear  that, 
relying  upon  the  defense  supposed  to  be  furnished  by  the  statement  in  the  proofs 
of  loss,  any  other  tenable  defense  had  the  go-by.  It  is  suggested,  that  the  plain- 
tiff claimed  on  the  trial  that  the  other  insurance  was  not  on  the  same  property,  by 
reason  of  the  words  "on  storage"  in  these  policies,  and  that  these  words  meant 
that  the  subject  insured  was  the  property  of  some  one  other  than  the  insured, 
and,  that,  if  this  had  been  revealed  by  the  proofs  of  loss,  another  defense  would 
have  been  opened  to  the  defendants ;  that  then  they  would  have  insisted  that  the 
assured  had  no  insurable  interest,  or  that  he  had  avoided  the  policy  by  omitting 
to  state  that  his  interest  was  not  absolute.  "We  do  not  understand  that  the  plain- 
tiff claimed  on  trial  that  the  words  mentioned  meant  that  the  property  was  not 
his.  Indeed  the  witness.  Lake,  did  not  quote  or  refer  to  these  words.  The 
learned  justice  who  tried  the  cause  does,  indeed,  refer  to  them  in  his  opinion,  but 
only  to  enforce  his  position  that  the  defendants,  having  the  burden  of  proof  upon 
them,  did  not  give  to  the  court  all  the  light  they  should  have  done,  if  they  would 
bring  the  court  to  see  the  case  as  they  did.  It  is  not  perceived  that  this  phrase 
was  of  such  vitality  in  the  case,  as  that  the  plaintiff's  right  of  action  hinged  upon 
it,  or  that  the  true  inteipretation  of  it  depended  upon  any  fact,  which  would  have 
afforded  to  the  defendants  another  tenable  defense.  The  decision  m  N.  Y.  Cen- 
tral Ins  Co.  V.  Watson,  23  Mich.  486,  does  not  conflict  with  these  views ;  while 
that  of  Commerce  Ins.  Co.  v.  Huckberger,  52  111.  464,  and  of  Hoffman  v.  .^Itm  F. 
Ins.  Co.,  1  Robt.  601,  aff'd  32  N.  Y.  405-415,  aid  it.     Irving  v.  Excelsior  F.  Ins. 

^Irving  v.  Excelnor  Ins.  Co.,  1  Bos.  (N.  Y.)  507. 
47 
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material  statement  in  a  notice  and  proofs  of  loss  is  erroneously  made, 
and  no  amended  statement  is  furnished  before  trial  of  an  action  upon 


Co.,  1  Bos.  507,  is  also  cited  by  defendants.  With  respect  for  the  considerate 
views  of  the  learned  judge  who  delivered  the  opinion  in  that  case,  we  are  bound 
to  say  that  the  utterance  relied  upon  is  obiter.  Though  it  is  said  there  that  the 
plaintiff  was  concluded  by  the  statement  in  his  proofs  of  loss,  and  could  not  be 
heard  to  controvert  it,  yet  the  testimony  which  was  objected  to  on  that  groimd, 
and  was  received  at  trial  notwithstanding-  objection,  is  considered  on  review,  is 
given  weight  to  as  harmonizing  with  and  confirming  the  statement,  and  judgment 
is  given  for  the  plaintiflF,  the  statement  being  held  to  be  substantially  true.  It  is 
plain  that  the  view  taken  of  this  point  did  not  conduce  to  the  judgment,  and  was 
not  necessary  to  the  judgment  arrived  at.  So  far  as  the  dictwm  in  that  case  is 
put  upon  the  rendition  of  the  proofs  of  loss  being  a  condition  precedent  to  a 
I'ecovery,  we  shall  allude  to  it  further  on.  The  case  of  Campbell  v.  Charter  Oak 
Ins.  Co.,  10  AUen.  213,  went  mainly  upon  that  ground.  Says  Dewbt,  J.,  deliver- 
ing the  opinion  of  the  court :  '  A  true  statement  was  called  for  by  the  conditions 
of  the  policy.  It  was  a  condition  precedent  to  the  liability  to  be  called  upon  to 
pay  the  loss.  If  this  be  I'ejected  as  being  a  false  statement,  then  no  statement 
has  been  filed,  and  for  that  reason  the  plaintiff  cannot  recover.  If  allowed  to 
stand  as  part  of  the  statement,  the  policy  has  been  avoided.  It  is  difficult  to  per- 
ceive how  the  dilemma  can  be  avoided  while  this  statement  remains  as  the  only 
one  filed  with  the  company.'  There  are  some  observations  of  the  learned  judge, 
which  look  toward  a  recognition  of  the  applicability,  of  the  doctrine  of  an  estop- 
pel in  pais,  to  the  facts  of  the  case.  But  there  is  nothing  putting  it  squarely  on 
that  ground ;  and  if  there  was,  we  should  be  compelled  to  differ  for  the  reasons 
above  stated.  And,  indeed,  we  may  say  that  it  seems  to  be  with  hesitation  that 
the  learned  judge  comes  to  the  I'esult,  on  .any  ground,  that  the  assured  was  con- 
cluded by  the  statements  in  his  proofs  of  loss.  There  is  nothing  in  the  case  in 
hand  which  compels  us  to  express  an  opinion  upon  the  soundness  of  the  view  con- 
tained in  the  passage,  which  we  have  quoted  from  the  opinion  in  the  case  last 
cited,  and  which  is,  to  some  extent,  put  foi'th  in  1  Rosworth,  stipra.  The  condi- 
tions of  the  policies  in  the  case  here,  require  that  the  assured  shall  render  a  par- 
ticular account  of  his  claim,  with  an  affidavit  stating  the  time  and  circumstances 
of  the  tire,  the  other  insurance,  if  any,  and  a  copy  of  all  policies,  etc.  ;  and  it  is 
declared  that  until  such  proofs  are  rendered  the  loss  shall  not  become  payable. 
The  current  of  the  decisions  runs  to  this :  That  courts  will  not  be  astute  to  find 
ways  to  work  the  forfeiture  of  a  contract  of  insurance  ;  rather  they  will  strive  to 
uphold  it,  and  will  construe  conditions  and  provisions  in  a  policy  strictly  against 
an  underwriter,  and  will  incUne  to  uphold  the  agreement.  The  terms  of  the  con- 
dition will  not  be  enlarged  by  construction  to  include  what  is  not  within  its  letter. 
With  this  in  view,  what  is  the  claim  of  the  defendants  t  This  :  That  the  condi- 
tions of  the  pohcy  are,  that  '  if  the  assured  shall  have  any  other  insurance  on  the 
property  therein  insured,  or  any  part  thereof,  without  notice  to  and  consent  of  the 
defendants  in  writing,  the  policy  shall  be  null  and  void ; '  that  the  proofs  of  loss 
do  state  that  '  there  was  other  insurance  on  the  same  property,'  and  give  copies 
of  the  written  parts  of  the  policies ;  that  this  shows  that  the  assui-ed  has  violated 
the  condition  against  his  having  other  insurance  ;  that  thus  the  proofs  of  loss  do 
declare  to  the  defendants  that  the  policies  issued  by  them  to  him  are  •  null  and 
void ; '  and  that,  relying  upon  that,  they  may  make  that  defense  and  need  make 
no  other,  for  the  plaintiff  is  concluded  from  denying  the  existence  of  the  facts 
which  he  thus  averred.  This  chain  has  one  imperfect  link.  The  assured  does 
not  declare,  in  his  proofs  of  loss,  that  he  had  other  insurance  on  the  property. 
He  declares  only  that  there  was  other  insurance  upon  it,  which  he  is  required  to 
do  by  the  terms  of  the  clause  in  the  policy  which  provides  for  the  rendition  of 
proofs  of  loss.  The  two  things,  other  insnrance  had  by  the  assured,  and  other 
insurance  on  the  property,  are  not  the  same,  .^^na  F.  Ins.  Co.  v.  Tuler,  16 
Wend.  385  ;  Mowley  v.  Ennpire  Ins.  Co.,  3  Keyes,  557.  He  has  not  then,  stated  in 
his  proofs  of  loss  that  which  shows  that  he  has  made  null  and  void  his  policies, 
and  has  not  thus  furnished  to  the  defendants  a  defense  upon  which  they  may 
rely.  Hence  the  plaintiff  is  not  estopped  by  the  statement  of  that  as  a  fact. 
He  has  declared  to  them  only  that  there  was  other  insurance,  it  may  be  of  him  or 
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the  policy,  the  assured  will  be  held  to  the  truth  of  his  statement,  and 
will  not  be  permitted  to  show  that  the  facts  were  otherwise  than  as 
stated  therein.'  "  We  do  not  mean,"  said  Dewey,  J.,°  "to  say  that 
the  party  may  not  correct  mistakes  of  facts  in  his  original  statement, 
hut  such  corrections  are  not  for  the  first  time  to  be  made  known  to  the 
insurers  at  the  trial  of  the  action  to  recover  for  the  loss  by  the  introduction 
of  evidence  showing  that  the  statements  filed  were  not  true  in  a  material 
fact,  which,  if  it  existed  as  stated,  was  fatal  to  the  right  of  the  insured  to 
recover.^'  But  the  doctrine  of  the  Massachusetts  case  is  not  generally 
recognized,  and  there  would  seem  to  be  no  doubt  that  the  assured 
may,  without  filing  an  amended  statement,  show  upon  the  trial  that 
his  proofs  of  loss  are  erroneous,  when  the  error  is  in  fact  a  mistake,  and 
not  an  attempt  upon  the  part  of  the  assured  to  defraud  or  mislead  the 
insurer.  The  justice  of  this  rule  is  not  doubtful.  It  often  occurs  that 
the  assured  is  compelled,  in  order  to  comply  with  the  conditions  of  the 
policy  as  to  the  time  in  which  proofs  are  to  be  made,  to  make  them 

of  some  other  man.  They  still  are  without  the  material  for  a  pei'fect  defense, 
and  remain  so  until  they  learn  and  are  able  to  show  that  such  other  insurance, 
was  insiu-ance  had  by  the  assured.  Thoug-h  they  did  at  the  trial  show  this  fact, 
by  the  stipulation  read,  as  to  one  of  the  policies  of  the  other  insurance,  that  was 
proof  aliunde  the  proofe  of  loss.  The  plaintift'  had  a  rig-ht  to  combat  itj  and,  in 
view  of  the  trial  court,  he  combated  it  successfully,  by  proving'  to  its  satisfaction 
that  it  was  not  on  the  same  property.  It  is  contended  that  no  inference  can  pos- 
sibly be  made,  from  the  statements  in  the  proofs  of  loss,  save  that  the  assured  in 
these  policies  did  have  the  other  insurance.  The  defendants  thus  ask,  in  effeet, 
that  setting  up  a  technical  defense,  they  shall  be  sustained  in  it,  in  the  absence  of 
express  showing,  by  an  inference  ;  and  thus  there  be  wrought  a  forfeiture  of  a 
contract,  which  the  law  looks  upon  with  disfavoi',  solely  upon  the  ground  of  an 
estoppel  in  pais,  which  the  law  equally  disrelishes.  For  the  law  loves  that  the 
truth  comes  to  light ;  but  an  estoppel  hides  it.  It  is  permitted  to  do  so  only  that 
a  fraud  shall  not  be  wrought.  We  are  not  inclined  to  go  the  length  that  is 
demanded  in  such  a  case  as  this.  There  was  one  other  objection  made  at  the 
trial,  which  is  referred  to  in  the  points  in  this  court,  and  should  be  noticed.  To 
the  witness.  Lake,  was  put  the  question :  'The  buggy,  chariotees,  lumber- wagon, 
and  other  vehicles — was  that  the  same  property  as  mentioned  in  either  of  the 
policies  sued  upon  1 '  It  was  objected  that  it  was  incompetent  for  the  witness  to 
state  whether  it  was  or  not — the  description  should  control.  We  underetand  this 
objection  to  raise  the  point  that  Lake,  being  a  pai'ty  to  the  contract  of  insurance 
containing  this  description,  could  not  contradict  it  by  parol.  The  rule  that  parol 
testimony  may  not  be  given  to  contradict  a  written  contract,  is  applied  only  in 
suits  between  the  parties  to  the  instruments  or  their  privies.  The  parties  to  a 
wi-itten  instrument  have  made  it  the  authentic  memorial  of  their  agreement,  and 
for  them  it  speaks  the  whole  truth  upon  the  subject-matter.  It  does  not  apply  to 
third  persons,  who  are  not  precluded  from  pi-oving  the  truth,  however  contradictory 
to  the  written  statements  of  others.  Strangers  to  the  instrument,  not  having  come 
into  this  agreement,  are  not  bound  by  it,  and  may  show  that  it  does  not  disclose 
the  vei-y  truth  of  the  matter.  And  as,  in  a,  contention  between  a  party  to  an 
insti-ument  and  a  stranger  to  it,  the  stranger  may  give  testimony  by  parol  differ- 
ing from  the  contents  of  the  instrument,  so  the  party  to  it  is  not  to  be  at  a  disad- 
vantage with  his  opponent,  and  he,  too,  in  such  case,  may  give  the  same  kind  of 
testimony.  Badger  v.  Jones,  12  Pick.  371 ;  Reynolds  v.  Magness,  3  Iredell,  26." 
'  Campbell  v.  Charter  Oak  Ins.  Co.,  10  Allen  (Maes.)  213. 
"  Campbell  v.  Cluirter  Oak  Ins.  Co.,  ante. 
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up  from  mere  recollection,  without  any  data  to  guide  him,  and  with- 
out time  or  opportunity  to  verify  the  absolute  truth  of  his  statements. 
Under  such  circumstances,  it  would  be  an  exceedingly  harsh  and 
unjust  rule  that  held  the  assured  up  to  the  strict  truth  of  his  state- 
ment, and  denied  him  the  privilege  of  showing  that  he  had  made  an 
innocent  mistake.  Insurers  have  no  right,  under  such  circumstances, 
to  exact  absolute  certainty,  but  only  approximate,  according  to  the 
means  athand,  and  the  honest  judgment,  knowledge  and  understanding 
of  the  assured.  "  The  proofs  of  loss,"  said  Folgbr,  J.,  in  a  very  able 
opinion,'  "  are  not  a  part  of  the  contract  of  insurance,  nor  a  part  of 
any  contract.  They  are  the  act  or  declaration  of  one  of  the  parties  to  a 
pre-existing  contract  in  attempted  compliance  with  its  conditions.  The 
other  party  to  the  contract  is  not  a  party  to  this  act  or  declaration, 
takes  no  part  in  making  it,  does  not  assert  that  it  is  a  true  statement, 
and  is  not  bound  thereby.  The  instrument  which  makes  the  proofs 
of  loss  may  be  amended  at  his  will,  subject  always  to  the  necessity 
that  it  be  furnised  to  the  insurer  in  such  reasonable  time  as  meets  the 
requirements  of  the  conditions  of  the  policy."  In  the  case  last 
referred  to,  an  action  was  brought  upon  two  policies  of  insurance, 
issued  by  the  defendants  to  one  Lake.  The  policies  containod  a  pro- 
vision, that,  in  case  other  insurance  upon  the  property  was  obtained 
without  the  consent  of  the  insurer,  the  policy  should  be  void.  Lake 
had  a  policy  in  another  company  upon  other  property,  in  the  same 
building,  but  had,  in  fact,  no  other  insurance  upon  the  same  property 
covered  by  the  defendant's  policies.  In  the  proofs.  Lake  stated  that 
there  was  other  insurance  on  the  same  property,  setting  forth  the  policy 
in  the  other  company.  Upon  the  trial,  the  defendant  claimed  exemp- 
tion from  liability  upon  the  ground  that  other  insurance  existed  with- 
out its  consent,  and  relied  upon  the  proofs  of  loss  made  by  Lake  to 
establish  the  fact.  The  plaintiff  offered  to  prove  by  Lake  that  this 
was  a  mistake,  and  that,  in  fact,  the  other  policy  did  not  cover  the 
property  insured  by  the  defendant.  The  evidence  was  admitted,  and, 
upon  appeal,  the  ruling  of  the  court  was  sustained. 

Notice  of  total  loss  does  not  dispense  with  proofs  of  loss. 

Sec.  428.  The  fact  that  the  loss  is  total,  and  that  a  notice  of  that 
fact,  fixing  the  value  at  the  sum  for  which  it  is  insured  in  the  policy, 
does  not  dispense  with  preliminary  proofs,  nor  a  particular  statement 
of  the  loss  if  required  by  the  terms  of  the  policy,  and  this  is  not  dis- 
pensed with  because  the  insurer's  agent  examines  the  premises,  and 


'  MvMasters  v.  N.  Aineriean  Ins.  Co.,  ante. 
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takes  the  sworn  statement  of  the  insured  immediately  after  the  loss. 
Thus  in  a  Pennsylvania  case,'  the  policy  was,  "on  household  furni- 
ture, §367,  and  upon  groceries,  $233."  The  policy  provided  that  "  the 
insured  shall  forthwith  give  notice  thereof  to  the  secretary,  and  within 
thirty  days  after  said  loss  shall  deliver  to  the  secretary  a  particular 
account  of  such  loss  or  damage,  signed  by  his  or  her  or  their  own  hand 
or  hands,  or  by  their  guardian,  attorney  or  agent."  A  loss  by  fire 
occurred  on  the  31st  day  of  August,  1858,  and  the  next  morning  the 
local  agent  of  the  company,  in  company  with  counsel,  visited  the 
premises  and  made  an  examination  of  the  circumstances  attending 
the  fire.  The  insured  was  examined  under  oath,  and  his  testimony 
was  reduced  to  writing,  signed  by  him,  and,  the  following  day,  sent 
by  the  agent  to  the  secretary  of  the  company.  On  the  20th  of  Sep- 
tember, the  insured  sent  the  following  notice  to  the  secretary  of  the 
company : 

"  One  frame  house,  insured  in  the  Lycoming  County  Mutual  Insur- 
ance Company,  etc.,  was,  on  the  31st  day  of  August,  1858,  completely 
destroyed  by  fire  and  entirely  lost. 

"  You  are  also  hereby  notified  that,  at  the  same  time  and  place,  the 
household  furniture  and  groceries  of  the  undersigned,  insured  by 
policy  of  insurance,  dated  the  29th  day  of  July,  1854,  and  numbered 
37,775,  as  follows,  viz.,  household  furniture,  $367,  groceries,  $233, 
making  together  the  sum  of  $600,  were  also  lost  and  destroyed  by  fire 
aforesaid  ;  the  whole  property  of  undersigned  in  the  house  at  the  time 
being  destroyed,  with  the  exception  only  of  a  few  articles  of  household 
furniture. 

"  You  will  take  notice  further,  that  the  said  the  Lycoming  County 
Mutual  Insurance  Company  will  be  looked  to  by  me  for  payment  in 
full  of  the  amount  and  sum  insured  by  the  policies  aforesaid,  and  pay- 
ment in  full  hereof  will  be  required  and  demanded  from,  them. 

"DANIEL  BEATTY. 

"Duncansville,  Blair  Co.,  Pa." 

No  notice  of  insufficiency  in  the  statement  was  given  to  the  insured 
before  the  expiration  of  the  "  thirty  days"  mentioned  in  the  policy. 
Under  the  instructions  of  the  court,  the  insured  recovered  on  the  policy 
on  the  dwelling-house,  but  not  on  that  on  the  furniture  and  groceries. 
The  points  made  by  counsel  and  the  rulings  of  the  court  are  stated 
sufficiently  in  the  opinion.     Both  parties  appealed. 


^Beatty  v.  I/ycoming  Ins.  Co..,  66  Penn.  St.  9 ;  5  Am.  Rep.  318. 
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SHA.RSWOOD,  J.,  in  passing  upon  the  question,  said  :  "  The  learned 
judge  instructed  the  jury  that  there  was  sufficient  evidence  of  notice 
forthwith  given  by  the  assured  of  the  occurrence  of  the  fire  to  fulfill 
the  requirement  of  the  policies  in  that  respect.  It  appears  that  the 
fire  occurred  August  31,  1858,  and  that  the  morning  after,  the  local 
agent  of  the  company,  in  company  with  counsel,  visited  the  premises 
and  made  an  examination  of  the  circumstances  attending  it.  Daniel 
Beatty,  the  insured,  was  himself  examined  as  a  witness  under  oath, 
his  testimony  or  statement  reduced  to  writing  and  signed  by  him.  It 
was  forwarded  by  the  agent  to  the  secretary  of  the  insurance  company 
on  the  following  day,  and  was  received  by  him.  We  think  the  learned 
judge  was  perfectly  right  in  holding  this  a  sufficient  notice  of  the  loss 
within  the  terms  of  the  policy.  In  was  held  in  The  West  Branch 
Insurance  Company  v.  Helfenstein,'  in  cases  in  which  the  policy  con- 
tained a  condition  expressed  in  the  same  words  as  this,  that  a  written 
notice  to  the  secretary  from  the  local  agent,  upon  information  conveyed 
to  him  by  the  assured,  is  sufficient.  There  is  nothing  to  prevent  the 
assured  from  constituting  the  agent  of  the  company  his  attorney  to  give 
the  notice,  and  if  he  does  not  give  the  notice  accordingly,  the  com- 
pany cannot  object,  without  a  rule  or  condition  prohibiting  the  agent 
from  being  employed  for  such  purpose.  But  this  case  is  stronger  than 
that.  The  statement  of  the  fact  and  circumstances  of  the  fire  was 
signed  by  the  assured  himself,  and  transmitted  through  the  local 
agent  to  the  secretary  of  the  company.  How  it  reached  the  proper 
destination  is  entirely  immaterial,  provided  it  was  forwarded  in  due 
and  reasonable  time,  which  in  this  instance  is  not  denied.  This  dis- 
poses of  the  writ  of  error  of  the  insurance  company. 

The  second  question  which  is  raised  by  the  first  assignment  of  error 
of  the  plaintiff  below  is,  whether  there  was  any  evidence  of  such  a 
particular  statement  of  the  loss  under  the  policy  upon  household  fur- 
niture and  groceries  as  was  required  by  its  terms.  The  learned  judge 
instructed  the  jury  that  there  was  not.  The  plaintiff  maintains  that 
the  sufficiency  of  the  statement  was  for  the  jury,  upon  the  authority 
of  The  Franklin  Ins.  Co.  v.  Updegraff."  The  report  of  that  case  does 
not  furnish  us  with  the  statement.  It  is  said  in  the  charge  of  the 
court  below  to  have  been  general,  not  particular  ;  that  it  did  not  spe- 
cify the  different  articles  consumed.  We  must  assume,  however,  that 
some  information  was  given  of  the  character  and  extent  of  the  loss. 


'37Penn.  St.  289. 
'441(1.  350. 
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It  was  then  for  the  jury  to  say  whether  it  was  as  particular  as  it  should 
have  been.  But  in  this  case  there  was  no  statement  at  all.  The  paper 
given  in  evidence  as  such  is  a  mere  reiteration  of  the  description  in  the 
policy,  namely  :  "  Household  furniture,  $367  ;  groceries,  §233,  making 
together  the  sum  of  §600,  were  also  lost  and  destroyed  by  fire  afore- 
said, the  whole  property  of  undersigned  in  the  house  at  the  time  being 
destroyed,  with  the  exception  only  of  a  few  articles  of  household  fur- 
niture." It  is  certainly  not  necessary  in  every  case  to  report  all  the 
items  in  detail  which  constitute  the  loss.  It  may  be  entirely  out  of  the 
power  of  the  assured  to  do  so.  His  books  and  papers  may  have  been 
destroyed  by  the  fire.  But  every  person  assured  must  be  presumed 
to  know  enough  to  be  able  to  remember  some  particulars,  or  to  give  a 
description,  if  it  do  not  descend  to  details  of  the  different  kinds  and 
value  of  the  articles.  There  are  few  men  who,  with  assistance  of  the 
members  of  their  family,  could  not  give  some  description  of  their  house- 
hold furniture.  In  The  Lycoming  Co.  Ins.  Co.  v.  Dpdegraff,'  an 
instruction  to  the  jury  that  a  statement  of  this  character  was  not  such 
a  particular  account  of  the  loss  as  was  required  by  the  policy,  was 
approved  and  affirmed  by  this  court.  The  assignment  of  error,  there- 
fore, is  not  sustained. 

The   only  remaining   question   which   is   raised  by  the  plaintiffs' 
second  assignment  is,  whether  there  was  any  evidence  of  waiver  by 
the    company   of    the    condition    requiring    a   particular   statement. 
The  learned  judge  held  that  there  was  not,  and  we  think  rightly. 
It  was    required    to   be  within   thirty  days  after  the  fire.     Now,  to 
constitute  a  waiver,  there  should  be  shown 'some  official  act  or  dec- 
laration by  the  company  during  the  currency  of  the  time,  dispens- 
ing with   it ;    something  from  which  the  assured  might  reasonably 
infer  that  the  underwriters  did  not  mean  to  insist  upon  it.     As  is 
remarked   by  the   present  chief  justice  in  Diehl  v.  Adams  County 
Insurance   Company,'  "  this  never  occurs  unless  intended  or  where 
the   act  relied  on  ought  in  equity  to  estop  the  party  from  denying 
it."     Mere    silence    is    not    enough.     After   the    thirty  days    had 
expired  without  any  statement,  nothing  but  the  express  agreement  of 
the  company  could  renew  or  revivify  the  contract.     Had  a  statement 
been  furnished,  within  the  time  it  might  have  been  the  duty  of  the 
insurers  to  notify  the  assured  of  any  merely  formal  defect,  so  that  it 
might  be  remedied.     If  the  paper,  dated  September  20th,  1858,  was 

HI  Penn.  St.  311. 
'59Penn.  St.  452. 
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to  be  regarded  as  a  statement  and  not  a  mere  notice  of  the  loss,  the 
defects  of  it  were  substantial,  not  formal  merely.  The  case  of  The 
Inland  Insurance  Company  v.  Stauffer,  3  Penu.  St.  397,  was  where  a 
notice  of  loss  was  given  to  a  director  and  not  to  the  secretary.  A  few 
days  afterward  the  president  of  the  company  and  another  director 
came  out  to  view  the  ruins,  meeting  there  committees  from  other  insur- 
ance companies,  and  avowing  that  they  came  on  the  business  of  the 
insurers.  These  facts  it  was  held  might  be  submitted  with  others  to 
the  jury  as  evidence  of  a  waiver,  of  a  strict  and  formal  compliance 
with  the  condition.  That  case  is  in  none  of  its  circumstances  parallel 
with  this." 

False  swearing,  or  attempt  at  fraud. 

Sec.  42R.  Where  the  policy  provides  that  any  "false  swearing,  or 
attempt  at  fraud,"  or  "  if  there  shall  appear  any  fraud  in  the  claim  by 
false  swearing  or  otherwise,"  or  "  any  attempt  at  fraud,"  etc.,  shall 
avoid  the  policy,  in  order  to  avail  itself  of  the  defense,  the  insurer 
must  show  that  the  assured  knowingly  and  intentionally  swore  falsely, 
or  said  or  did  that  which  is  claimed  to  be  fraudulent.'  There  must  he 
a  wilful  intent  to  defraud,^  rather  than  an  innocent  mistake."  This  con- 
dition in  the  policy  extends  to  every  matter  material  to  be  stated,  or 
which  the  policy  in  terms  requires  to  be  stated.  Thus,  a  false  state- 
ment as  to  the  title  of  the  property,  as  to  the  existence  of  other  insur- 
ance, as  to  the  cause  of  the  loss,  or  the  amount  thereof,  or  as  to  any 
matter,  information  in  reference  to  which  is  called  for  in  the  proofs  of 
loss,  or  as  a  condition  precedent  to  a  right  of  recovery. 

Where  the  assured  was  required  to  state  whether  he  was  absolute 
owner  of  the  premises,  and  he  stated  that  he  was,  and  that  there  was 
no  incumbrance,  and  it  appeared  that  he  owned  the  property  as  tenant, 
in  common  with  his  wife,  and  had  given  a  bond  for  the  support  of  the 
granter  during  life,  it  was  held  that  his  statement  was  not  false.'    Upon 

^Rice  V.  FYomncial  Ins.  Co.,  7  U.  C.  (C.  P.)  548 ;  Huehberger  v.  Merchants'  F. 
Ins.  Co.,  4  Biss.  (U.  S.  C.  C.)  265 ;  Qerhauser  v.  Ncyrth  British,  etc.,  Ins.  Co.,  7 
Nev.  174 ;  Hickman  v.  Long  Island  Ins.  Co.,  Edm.  Sel.  Cas.  (N.  Y.)  374. 

"  Grerhaueer  v.  Noi-th  British  Ins.  Co.,  1  Nev.  174  ;  Clark  v.  Pkamix  Ins.  Co.,  36 
Cal.  168;  Wolff  y.  Goodhue  F.  Ins.  Co.,  43  Barb.  (N.  Y.)  400;  Marion  v.  Gh-eat 
Repijbblic  Ins.  Co.,  35  Mo.  148 ;  Franklin  F.  Ins.  Co.  v.  Updegraff,  43  Penn.  St. 
350 !  Parker  v.  Amazon  Ins.  Co.,  34  Wis.  363 ;  Jcmes  v.  Mechanics'  F.  Ins.  Co.,  36 
N.  J.  29. 

'Planters'  Mut.  Ins.  Co.  v.  Defm-d,  38  Md.  382  ;  Parker  v.  Ainazon  Iiis.  Co.,  34 
Wis.  363  ;  Wolff  \.  Goodhue  F.  Im.  Co.,  43  Bavb.  (N.  Y.)  400  ;  Seek  v.  Germania 
Ins.  Co.,  23  La.  An.  510;  Unger  v.  People's  F.  Ins.  Co.,  4  Daly  (N.  Y.  C.  P.)  96; 
Clark  v.  Phoenix  Ins.  Co.,  ante. 

*  Mason  v.  Agl.,  etc.,  Ins.  Co.,  18  U.  C.  (C.  P.)  84.  But,  see  Security  Ins.  Co. 
v.  Bronger,  6  Bush.  (Ky.)  146,  where  the  assured  stated  that  he  was  absolute 
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the  other  hand  where  the  assured,  in  swearing  in  reference  to  his  igno- 
rance of  the  cause  of  the  fire,  swears  that  he  was  at  a  place  so  far  distant 
from  the  place  of  the  fire,  at  the  time  when  it  broke  out,  that  he  could 
not  have  any  knowledge  of  the  circumstances,  when  he,  in  fact,  was 
not  at  such  place,  but  left  the  place  of  the  fire  for  such  place  only  two 
hours  before  the  fire  occurred,  the  policy  is  avoided  by  such  false 
swearing.'  If  there  is  any  evidence  to  show  that  the  assured,  by  not 
complying  with  the  conditions  of  the  policy,  attempted  to  defraud  the 
insurers,  the  policy  is  invalidated,  and  this  is  a  question  of  fact  for  the 
jury ;'  as,  if  it  is  shown  that  the  assured  knowingly  and  falsely  stated 
his  loss  to  be  much  greater  than  it  is.'  If  he  makes  a  fraudulent  claim 
against  the  insurer,  the  policy  is  void.* 

The  mere  fact  that  the  plaintiff  swears  to  a  state  of  facts  that  he 
believes  to  be  true,  but  does  not  Tmow  to  be,  although  false  in  fact, 
does  not  avoid  a  policy." 

owner,  and  that  the  premises  were  unincumbered,  when,  in  fact,  there  was  a  lien 
for  the  whole  consideration  which  he  had  bid  for  them  at  a  deci'etal  sale,  and  also 
by  his  wife's  dower,  and  it  was  held  that  he  was  guilty  of  such  fraud  and  false 
swearing  as  avoided  the  policy. 

'In  Smith  v.  The  Queen  Ins.  Co.,  1  Hannay  (N.  B.)  311,  the  assured  swore  that 
when  the  fire  broke  out,  he  was  in  the  county  of  Sunbury.  It  appeared  that  he 
left  the  place  where  the  property  burned  was  situated,  by  stage,  for  Sunbury,  at  7 
p.  M.  The  fire  broke  out  at  9  p.  m.,  at  which  time  he  would  have  been  only  a  few 
miles  away.     It  was  held  fatal  to  a  recovery. 

"Security  Ins.  Co.  v.  Fay,  22  Mich.  467. 

'Qieh.  V.  IwtemationaZ  Ins.  Co.,  1  Del.  (U.  S.  C.  C.)  443  ;  Grenier  v.  Monarch 
F.  Ins.  Co.,  7  L.  C.  Jur.  100 ;  Haigh  v.  De  La  Cour,  'i  Camp.  319  ;  Hersey  v.  Mer- 
riJmck  Co.,  etc.,  Ins.  Co.,  27  N.  H.  149  ;  Hercules  Ins.  Co.  v.  Hunter,  15  C.  C.  (Sc.) 
800  ;  BritUm  v.  Royal  Ins.  Co.,  4  F.  &  F.  905. 

«  Chapman  v.  Pole,  22  L.  T.  (N.  S.)  306. 

« In  Marian  v.  The  Crt.  Sepiiblic  Ins.  Co.,  35  Mo.  148  ;  4  Ben.  F.  I.  G.  744,  Bates, 
J.,  said  :  "  This  is  a  suit  upon  a  policy  of  insurance  of  a  stock  of  goods  in  a  store 
in  St.  Louis.  The  policy  required  the  assui-ed  on  sustaining  loss  or  damage  by 
fire,  forthwith  to  give  notice  thereof  to  the  company,  and  as  soon  after  as  possi- 
ble to  deliver  in  a  particular  account  of  his  loss  or  damage,  signed  with  his  own 
hand,  and  verified  by  his  oath  or  affirmation.  The  policy  also  provided,  that  if 
there  appear  any  fraud  or  false  swearing,  the  insured  shall  forfeit  all  claim  under 
this  policy.  The  answer  set  up,  that  after  the  loss  the  plaintiff  had  given  the 
defendant  a  false  and  fraudulent  account  of  his  loss  and  damage,  whereby  the 
defendant  was  discharged  from  liability.  At  the  ti-ial,  evidence  was  given  tend- 
ing to  prove  that  the  statement  of  loss  made  to  the  defendant  by  the  plaintiff,  and 
sworn  to  by  him,  was  false  in  material  matters.  At  the  instance  of  the  defendants, 
the  court  gave  the  following  instruction  :  'If  the  jury  believe  from  the  evidence 
that  the  plaintiff  made  and  subscribed  the  affidavit  dated  April  10,  1860,  i-ead  in 
evidence,  and  delivered  the  same  to  the  defendant  as  containing  a  statement  of 
his  actual  loss  and  damagd  by  the  fire  in  question  ;  and  if  they  further  believe 
from  the  evidence  that  his  said  loss  and  damage  was  materially  less  than  would 
appear  by  said  statement,  and  that  plaintiff  knew  this  fact  when  he  made  and 
tfubscribed  said  affidavit,  then  the  plaintiff  cannot  recover. '  And  the  court  refused 
the  following  instruction  ;  '  If  the  iury  believe  from  the  evidence  that  the  plain- 
tiff made  the  affidavit  of  10th  April,  1860,  and  that  at  the  time  he  made  it  he  did 
not  know  the  amount  of  stock  on  the  first  floor  and  cellar  of  the  store  therein 
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The  fact  that  the  value  of  the  property  is  largely  overstated  by  the 
assured,  does  not  avoid  the  policy.  The  fact  that  the  jury  do  not 
find  the  property  to  be  half  as  valuable  as  the  assured  states  it  to  be 
in  his  proofs  of  loss,  does  not  even  amount  to  presumptive  evidence  of 
fraud.  In  order  to  prevail  on  this  ground,  the  insurer  must  show 
that  the  assured  knew  that  it  was  worth  much  less  than  he  swore 
them  to  be.'     There  may  be  an  honest  difference  of  opinion  as  to  the 

mentioned  ;  if  at  said  time  plaintiff  knew  tliat  he  did  not  know  such  amount,  then 
,  he  has  been  guilty  of  false  swearing,  within  the  intent  and  meaning  of  the  policy, 
and  in  that  case  plaintifl'  cannot  recover.'  There  was  verdict  and  judgment  for 
the  plaintiff,  and  the  defendant  appealed.  The  only  error  complained  of  is  the 
refusal  to  give  the  instruction  above  copied.  The  affidavit  I'eferred  to  stated  that 
the  value  of  his  stock  of  groceries,  produce,  and  merchandise,  contained  in  first 
floor  and  cellar  of  store  No.  89  South  Main  street,  in  the  city  of  St.  Louis,  and 
which  wei'e  on  hand  the  day  previous,  and  at  the  time  of  the  fire,  was  $7,180.22. 
The  counsel  for  the  appellant  treats  the  instruction  which  was  refused  as  if  it 
differed  from  that  given  in  one  respect  only ;  that  is,  in  that  the  statement  was  of 
a  matter  of  which  the  affiant  was  ignorant ;  wnile  in  the  instruction  given,  the 
statement  was  of  a  matter  which  the  affiant  knew  to  be  false.  If  that  were  so,  I 
would  have  no  hesitation  in  revei'sing  the  judgment ;  but  the  instruction  is  fatally 
defective  in  another  respect ;  that  is,  that  it  does  not  require  that  the  false  swear- 
ing should  have  been  done  with  an  intention  to  deceive  the  defendant,  or  get  an 
advantage  of  it.  The  clause  in  the  policy  in  respect  to  false  swearing  is  to  be 
viewed  in  connection  with  all  the  other  parts  of  the  policy,  and  the  general  nature 
of  the  contract ;  and  so  viewing  it,  it  is  obvious  that  it  was  intended  thereby  to 
require  the  insui'ed  to  give  the  insurer  real  and  reliable  information  as  to  the 
amount  of  the  loss,  and  that  a  mistake  or  unintentional  error,  or  misstatement  of 
an  immaterial  matter  in  the  sworn  statement,  would  not  avoid  the  policy ;  but 
the  false  statement  must  be  wilfully  made  in  respect  to  ti  material  matter,  and 
with  the  purpose  to  deceive  the  insurer.  Now  this  instruction  requires  that  the 
false  statement  (that  is,  the  statement  made  in  ignorance  of  its  truth)  shall  have 
been  knowingly  made,  but  does  not  require  that  the  jury  shall  find  that  it  was  in 
respect  to  a  material  matter,  or  made  with  an  intention  to  deceive  the  defendant. 
It  might  pi'obably  be  infei-red  that  the  matter  was  material ;  but  under  that 
instruction,  if  given,  the  jury  would  have  been  required  to  find  for  the  defend- 
ant, notwithstanding  that  the  false  statement  was  not  intended  to  deceive  the 
defendant,  and  did  not  deceive  it,  and  that  theplaintiffderived,  and  could  derive, 
no  advantage  from  it ;  and  the  defendant  received,  and  could  receive,  no  detri- 
ment from  it.  Hoffinan  v.  Western  Marine  &  Fire  Ins.  Co.,  1  La.  216.  No  doubt 
an  indictment  for  perjury  might  be  supported  by  proof  of  a  swearing  to  the  truth 
of  matters  of  which  the  accused  was  ignorant  (and  which  might,  in  fact,  be  true), 
but  the  prosecution  for  perjury  is  distinctly  for  the  offense  of  false  swearing, 
irrespective  of  the  effect  of  the  falsehood ;  whilst  here,  the  clause  as  to  false 
swearing  is  a  part  of  a  contract  between  two  persons,  and  is  important  only  in  its 
effect,  actual,  presumed,  or  intended.  It  is  no  part  of  the  intention  of  the  parties 
to  punish  one  of  them  for  an  immoral  or  illegal  act ;  but  the  provisions  of  the  con- 
tract have  reference  only  to  their  interests  in  respect  to  the  subject  matter  of  the 
contract.  And  if  it  be  true  that  the  plaintiff  had  on  the  first  floor  and  cellar  of 
his  store  the  precise  amount  of  merchandise,  groceries,  and  produce  so  particu- 
larly mentioned  in  his  statement,  the  defendant  could  not  have  been  injui-ed  by 
the  statement,  notwithstanding  the  plaintiff  was  wholly  ignorant  of  the  amount 
of  merchandize,  etc.,  which  he  had,  and  was  guilty  of  the  moral  offense  of  false 
swearing." 

'  Unger  v.  People's  Ins.  Co.,  4  Daly  (N.  T.  C.  P.)  96 ;  Beck  v.  ffermania  Ins. 
Co.,  23  La.  An.  510 ;  Franklin  Ins.  Co.  v.  Culver,  6  Ind.  137 ;  4  Ben.  F.  I.  C.  13 ; 
Marion  v.  &t.  RepiMic  Im.  Co.,  35  Mo.  148  ;  4  Ben.  F.  I.  C.  744 ;  The  Planter^, 
etc.,  Ins.  Co.  v.  Deford,  38  Md.  382.  In  Rice  v.  Promn(Aal  Ins.  Co.,  ante,  the 
assured  swore  that  the  value  of  the  goods  was  £600.     The  jury  found  the  value 
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real  value  of  property;  and  if  the  jury  find,  that,  although  the  valua- 
tion was  largely  excessive,  yet  it  was  made  by  the  assured  in  good 
faith,  his  statement  in  that  respect  cannot  be  held  to  amount  to  false 
swearing  or  fraud,  within  the  meaning  of  the  policy.' 

In  all  cases,  it  is  a  question  of  fact  for  the  jury  to  find  whether  the 
assured  willfully  and  intentionally  swore  falsely  with  intent  to 
defraud  the  insurers,  and  their  finding  is  conclusive.^  The  fact  that 
a  great  disparity  exists  between  the  value  of  the  property  as  sworn  to 
by  the  assured  as  having  been  destroyed  and  the  real  value  as  found 
by  the  jury,  of  itself  does  not  furnish  evidence  of  fraud  ; "  but  it  is  a 
circumstance  from  which,  taken  in  connection  with  other  facts  or 
circumstances,  fraud  may  be  found.* 

ArbitratiozL  danse  not  obligatorf — Except, 

Sec.  430.  A  condition  in  a  policy,  that  in  case  of  disagreement 
as  to  the  amount  of  the  loss,  the  question  shall  be  submitted  to  arbi- 
tration, is  held  to  be  a  valid  and  operative  condition.  It  is  revoca- 
ble by  either  party,  and  does  not  operate  to  oust  the  courts  of 
their  jurisdiction  over  contracts.'     In  a  case  recently  heard  before 

to  be  £200,  but  also  found  that  no  fraud  was  intended  by  the  assured ;  and  it  was 
held  that  the  policy  was  not  avoided. 

'Jtw.  Co.  v.  Wiedes,  14  Wall.  (U.  S.)  375;  M'Quaigv.  Unity  Ins.  Co.,  9  U.  C. 
(C.  P.)  85.  In  Marchesson  v.  Merchants'  Ins.  Co.,  1  Rob.  (La.)  438,  the  assured 
swore  the  property  to  be  worth  |15,549.  The  jury  found  it  worth  |8,000.  So  in 
Gerhauser  v.  N.  B.  Mercantile  Ins.  Co.,  7  Nev.  174,  assured  swore  the  value  to 
be  $6,000.  The  juiy  found  itlo  be  |3,000.  In  Wolf  v.  Goodhuelns.  Co., 43  Barb. 
(N.  Y.)  400,  assured  swore  value  to  be  $2,933.34  of  fhose  destroyed,  and  damages 
to  those  saved  $107.42,  making  $3,100.76  in  all.  There  were  two  policies  for 
$1,000  each.  The  jury  found  the  defendant's  half  of  the  loss  to  be  $412.27.  In 
Williams  v.  Phoenix  Ins.  Co.,  61  Me.  67,  the  plaintiff  swore  value  at  $2,500 ;  jury 
found  value  to  be  $1,750.  In  linger  v.  People's  Ins.  Co.,  ante,  the  plaintiff  swore 
value  of  property  destroyed  to  be  $9,989.93  ;  jury  found  it  to  be  $6,500  only  ;  and 
in  all  these  cases  it  was  held  that  the  disparity  between  the  value  as  sworn  to 
by  the  assured  and  as  found  by  the  jury,  did  not  fmiiish  evidence  of  fraud 
within  the  meaning  of  the  conditions  in  the  policies. 

'  Wolf  V.  QoodJme  Ins.  Co.,  ante. 

'Beck  V.  Germania  Ins.  Co.,  23  La.  An.  310;  Unger  v.  Peoples  Ins.  Co.,  ante; 
Protection- Ins.  Co.  v.  Sail,  16  B.  Mon.  (Ky.)  411. 

*  Marchesson  V.  Merchants'  Ins.  Co.,  ante;  Hofftnan  v.  Western  M.  &  F.  Ins. 
Co.,  1  La.  An.  216. 

'Mentz  V.  Armenia  Ins.  Co.,  78  Penn.  St.  478 ;  Snodgrass  v.  Qavit,  28  Penn.  St. 
224-  Grav\.  Wilson,  4  "Watts  (Penn.)  41;  Laninanv.  Young,  31  Penn.  St.  306; 
Wright  v.  Ward,  24  L.  T.  (N.  S.)  430;  Insurance  Co.  v.  Morse,  W  ^^11.  (U.  S  ) 
445  ■  ScoU  V.  Avery,  5  H.  L.  Cas.  827  ;  Pimivall  v.  Coombs.  5  M.  &  G.  73b  ;  Trott 
v  Citv  Ins  Co.,  1  Cliff.  (U.  S.)  439;  Brannsteinv.  Accidental  Ass.  Co.  1  B.  &  S. 
782  In  an  action  on  a  policy  of  insurance,  the  defendants  cannot,  by  way  of 
defense,  avail  themselves  of  the  condition  in  the  policy  that,  "  no  holder  of  a 
Dolicv  shall  be  entitled  to  maintain  any  action  thereon  against  the  company,  until 
he  shall  have  offered  to  submit  his  claim  to  a  reference."  unless  that  defense  has 
been  set  up  in  their  specifications.    Dyer  v.  Piscataqua  Fire  and  Marine  Im.  Co., 
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the  Supreme  Court  of  Pennsylvania,'  the  policy  contained  a  clause 
as  follows :  "  In  case  any  difference  or  dispute  shall  arise  between 
the  assured  and  this  company,  touching  the  amount  of  any  loss  or 
damage  sustained  by  him,  such  difference  shall  be  submitted  to 
the  judgment  of  arbitrators,  one  to  be  appointed  by  each  party, 
with  power  to  select  a  third,  in  case  of  disagreement,  whose  deci- 
sion thereupon  shall  be  final  and  conclusive ;  and  no  action,  suit 
or  proceedings  at  law  or  in  equity  shall  be  maintained  on  this  policy, 
unless  the  amount  of  loss  or  damage,  in  case  of  difference  or  dispute, 
shall  be  first  thus  ascertained."  In  an  action  for  a  loss,  under  the 
policy,  the  defendant,  in  the  lower  court,  moved  for  a  non-suit,  upon 
the  ground  that  the  plaintiff  had  not  complied  with  this  condition  of 
the  policy,  which  was  granted.  Upon  appeal,  however,  the  non-suit 
was  set  aside ;  the  court  holding  that,  before  the  company  could  insist 
upon  any  such  condition,  they  must  show  that  they  admitted  the  validity 
•of  the  policy  and  their  liability  under  it,  and  that  the  only  question  open 
between  the  parties,  was  the  question  of  damages.  But,  where  the  policy 
provides  that  the  whole  matter  in  controversy  between  the  parties, 
including  the  right  of  recovery  at  all,  shall  be  submitted  to  arbitration, 
the  condition  is  void.''  Because,  in  such  a  case,  the  effect  of  the  provi- 
sion is  to  oust  the  courts  of  their  legitimate  jurisdiction,  which  the 
parties  cannot  contract  to  do. 

Where  the  policy  stipulates  that,  "  in  case  of  loss  or  damage,  it 
shall  be  sumitted  to  arbitrators,  whose  award  shall  be  binding,"  it  is 
held  to  relate  only  to  the  adjustment  of  the  loss,  the  ascertainment 
of  the  damages,  and,  to  that  extent,  is  a  condition  precedent.'  But 
the  insurer  cannot  claim  the  benefit  of  this  clause  when  he  denies  all 
liability  under  the  policy."  In  order  to  avail  itself  of  the  benefit  of 
this  provision,  it  must  admit  its  liability  to  pay  something.'    Where, 


53  Me.  547.  Stephenson  v.  Piscataqua  F.  &  M.  Im.  Co.,  54  Me.  55;  Liverpool, 
etc.,  Ins.  Co.  Creighton,  51  Ga.  95  ;  Cobb  v.  N.  E.  Mut,  etc.,  Im.  Co.,  6  Gray 
(MaE5S.)  192  ;  Tredwen  v.  Hohnan,  1  H.  &  C.  72  ;  Itis.  Co.  v,  Creighton,  51  Ga.  95  : 
5  Ben.  F.  I.  C.  622. 

'  Mentz  V.  Armenia  F.  In.s.  Co.,  78  Penn.  St.  478 ;  21  Am.  Rep.  80. 

"  Ch-ay  V.  Wilson,  4  Watts  (Penn.)  41 ;  Larvman  v.  Toung,  32  Penn.  St.  310  ;  Im. 
Co.  V.  Morse,  20  Wall  (U.  S.)  445 ;  8cott  v.  Avo-y,  4  H.  L.  Cas.  827  ;  Kill  v.  Hol- 
lister,  1  Wilson,  129  ;  Trott  v.  City  Im.  Co.,  1  Cliff.  (U.  S.  C.  C.)  437  ;  Cobb  v.  N. 
B.  Mut.  Im.  Co.,  6  Gray  (Mass.)  192;  Roperv.  London,  1  El.  &  El.  825  ;  Tredwen 
V.  Holman,  1  H.  &  C.  72 ;  Braumfein  v.  Accidantal,  etc.,  Ass.  Co.,  1  B.  &  S.  782  ; 
Lowndes  v.  Lord  Stanford,  18  Q.  B.  425 ;  Howe  v.  Williams,  97  Mass.  163.  See 
cases  cited  in  note. 

» Elliott  V.  Moyal  Ex.  Ass.  Co.,  L.  R.  2  Exchq.  237 ;  Scott  v.  Avert/,  ante. 

'Mobimon  v.  Georgia  Im.  Co.,  17  Me.  131 ;  Mentz  v.  Im.  Co.,  ante;  Millandon 
V.  Atlantic  Im.  Co.,  8  La.  568 ;  Gouldstone  v.  Overton,  2  C.  &  P.  55. 

'  Mentz  V.  Im.  Co.,  ante.    See  cases  cited  in  last  note. 
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howe-rer,  after  a  loss,  the  parties  in  interest  submit  all  questions  to 
arbitTation,  and  there  is  no  fraud,  the  award  is  binding; '  but  if  there 
is  fraud,"  or  if  the  submission  is  made  by  the  insured  without  the 
assent  of  the  assignee,'  or  if  the  arbitrators  are  not  selected  in  the  man- 
ner provided  in  the  policy,*  the  award  is  not  binding ;  and  if  the 
award  is  void  for  any  cause,  it  cannot  be  set  up  to  defeat  an  action 
for  the  loss.'  The  courts  will  not  interfere  if  the  parties  see  fit  to 
resort  to  such  a  tribunal  voluntarily,  but  it  will  not  compel  them  to 
do  so. 

In  one  case,'  it  is  intimated  that  if  there  had  been  i  reference  depend- 
ing, or  the  matter  had  proceeded  to  final  termination,  it  might  have 
been  a  bar  to  the  action.  It  can  hardly  be  held,  however,  that  the 
fact  that  an  arbitration  was  depending  would  operate  as  a  bar,  because 
it  is  always  competent  for  either  party  to  revoke  the  submission  by 
submitting  to  an  action  for  the  damages  resulting  therefrom;  and 
there  would  seem  to  be  no  question  that  the  bringing  of  an  action  for 
the  same  matters  embraced  in  the  submission  is  a  complete  and 
effectual  revocation  of  the  submission.  But  where  an  award  has  been 
made,  it  is  an  effectual  bar  to  an  action,  in  the  absence  of  fraud, 
because  all  the  rights  of  the  parties  are  merged  in  the  award  as  effect- 
ually as  though  it  was  the  judgment  of  a  court  of  competent  jurisdic- 
tion.' Where,  by  the  act  of  incorporation  or  general  law,  provision 
is  made  for  the  settlement  of  differences  in  this  mode,  the  courts  could 
not  interfere,  unless  there  is  some  constitutional  provision  militating 
against  the  establishment  of  such  tribunals.' 

The  doctrine  of  our  courts  upon  this  question  has  sometimes  been 
regarded  as  inconsistent  with  the  doctrine  of  a  large  number  of  ana- 
logous cases  that  have  arisen  under  building  contracts,"  where  the 
right  of  the  builder  is  made  dependent  upon  the  production  of  the 

'  Kyanston  v.  Liddell,  8  Moore,  223  ;  Hamilton  v.  Phmnix  Ins.  Co.,  106  Mass. 
395;  Zallee  v.  Laclede,  etc.,  Ins.  Co.,  44  Mo.  530;  McDermott  v.  U.  iS.  Ins.  Co., 
3  S.  &  R.  (Penn.)  604. 

'Hercules  Ins.  Co.  v.  Hunter,  14  C.  C.  (Sc.)  147. 

'BroiD7i  V.  Roger  Williams  Ins.  Co.,  5  R.  I.  394. 

*  ^tna  Ins.  Co.  v.  Stevens,  48  111.  31. 

'  Patterson  v.  Triwrwph  Ins.  Co.,  64  Me.  500. 

•  Kill  V.  Hollister,  1  "Wils.  129. 

''BurcTiell  v.  Marsh,  17  How.  (U.  S.)  344 ;  Hughes  v.  F.  Ins.  Co.,  9  U.  C.  (Q.  B.) 
387;  Richardson  v.  Suffolk  Im.  Co.,  3  Met.  (Mass.)  573. 

"Elliot  v.  Royal  Ex.  Ins.  Co.,  L.  R.  2  Exchq.  237;  Zallee  y.  Laclede,  etc.,  Ins. 
Co.,  44  Mo.  530. 

'Herrick  v.  Belknap,  27  Vt.  673 ;  R.  R.  Co.  v.  McGfrann,  33  Penn  St.  530  j 
O'Reilly  v.  Kerns,  52  Penn.  St.  224;  Cmdon  v.  R.  R.  Co.,  14  Gratt.  302. 
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certificate  of  an  architect,  or  of  a  railroad  contractor  whose  right  of 
recovery  is  made  dependent  upon  the  production  of  the  certificate  of 
an  engineer,  and  with  that  class  of  insurance  cases  that  require  the 
production  of  a  certificate  of  a  certain  officer,  as  in  one  case  the  cer- 
tificate of  a  surgeon  in  chief  of  the  company,  that  in  his  judgment 
the  assured  did  not  die  of  intemperance,'  or  of  the  nearest  magistrate, 
notary,  minister,  etc.,  that  in  his  opinion  the  loss  occurred  without 
fraud  on  the  part  of  the  assured,  and  amounts  to  a  certain  sum.°  It 
is  true  that  in  this  class  of  cases,  the  production  of  these  certificates 
is  held  to  be  a  condition  precedent  to  a  right  of  recovery,  and  nothing 
short  of  fraud  and  collusion  between  the  insurer  and  the  person  or 
officer  named,  will  excuse  the  assured  from  producing  it,  and  failing 
to  do  so,  his  right  of  recovery  is  lost,  and  the  courts  ar#  powerless  to 
compel  the  person  named  to  give  the  certificate.^  But  there  is  really 
no  analogy  of  principle  between  the  cases.  In  the  one  case,  the  juris- 
diction of  the  courts  for  every  or  any  purpose  is  ousted,  and  a  tribunal 
is  established  that  takes  the  place  of  the  courts,  and  adjudicates  all  the 
rights  of  the  parties ;  while  in  the  other,  the  person  whose  certificate  is 
required,  is  merely  to  give  or  withhold  it,  as  the  facts  may  appear  to 
him.  The  certificate,  when  given,  does  not  conclude  either  party.  It 
does  not  settle  the  rights  either  of  the  assured  or  the  insurer,  as  to  any 
matter  contained  in  it,  but  leaves  all  questions  open  to  investigation  and 
determination,  precisely  the  sanre  as  though  no  certificate  had  been 
given.  It  is  a  mere  precautionary  provision  on  the  part  of  the  insurer, 
to  enable  it  to  have  the  judgment  of  the  person  designated  as  to  whether 
the  assured  has,  in  good  faith,  sustained  a  loss,  and  its  prima  fade 
extent.  It  is  a  reasonable  condition  precedent,  with  which  the  assured 
has  contracted  to  comply,  and  is  as  vaild  and  binding  as  a  provision 
in  the  contract  that  no  recovery  shall  be  had  until  the  contract  is  fully 
completed,  or  that  any  other  lawful  act  shall  be  done  by  the  party 
contracting  to  perform.  It  cannot  be  said  to  interfere  with  the  juris- 
diction of  the  court,  any  more  than  a  provision  in  a  contract,  that  a 
builder  shall  complete  a  building  in  a  certain  mode,  or  by  a  certain 
time,  or  be  entitled  to  no  recovery  for  the  labor  performed  by  him. 
In  either  case,  if  there  is  a  valid  excuse  for  the  failure  to  fully  per- 
form, a  recovery  may  be  had ;  otherwise  not.  It  does  not  go  to  the 
remedy,  but  to  the  right  of  recovery  itself. 

'  Campbell  V.  Ainerican  Popular  Life  Ins.  Co.,  1  McArthur,  246. 
See  ante,  sec.  416. 

'mghUngale  v.  Worcester,  etc.,  Ins.  Co.,  5  R.  I.  38;  Manby  v.  GfreSham,  29 
Ueav.  420.  ' 
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When  sbbmibsim  is  a  condition  precedent. 

Sec.  431.  "Whether  submission  to  arbitration  is  a  condition  precedent 
or  not,  will  depend  upon  the  language  employed.  A  clause,  simply 
providing  that  "  in  case  of  difference  of  opinion  as  to  the  amount  of 
loss  or  damage,  such  difference  shall  be  submitted,"  etc.,  is  not  a  con- 
dition precedent,  because  the  parties,  by  the  terms  of  their  contract, 
have  not  made  it  so,'  but,  where  the  parties  have  stipulated  that  a 
submission  shall  precede  the  right  to  sue  upon  the  policy,  it  is  —  if  valid 
at  all  —  a  condition  precedent,  performance  of  which,  or  an  offer  to 
perform,  by  the  assured,  or  a  waiver  thereof  by  the  insurer,  must  be 
shown.  Thus  in  an  English  case,"  the  plaintiff  and  the  defendant 
were  members  of  an  insurance  association,  and  by  one  of  the  rules  of 
that  society  it  was  provided  (interalia)  thaf  the  sum  to  be  paid  by  the 
association  to  any  suffering  member  for  any  loss  or  damage  should,  in 
tbe  first  instance,  be  ascertained  and  settled  by  the  committee ;  and 
the  suffering  member,  if  he  agreed  to  accept  such  sum  in  full  satis- 
faction of  his  claim,  should  be  entitled  to  demand  and  sue  for  the  same 
as  soon  as  the  amount  to  be  paid  has  been  ascertained  and  settled,  but 
not  before,  which  could  only  be  claimed  according  to  the  customary 
mode  of  payment  in  use  by  the  society ;  and  if  a  difference  should 
arise  between  the  committee  and  any  suffering  member  relative  to  the 
settling  of  any  loss  or  damage,  or  to  a  claim  for  average,  or  any  other 
matter  relating  to  the  insurance,  that  arbitrators  should  be  selected  out 
of  certain  persons  mamed  in  the  rule,  and  that  they  should  settle  the 
claims  and  matters  in  dispute  according  to  the  rules  and  customs  of 
the  club.  The  rule  also  provided,  that  no  member,  who  refused  to  accept 
the  amount  of  any  loss  as  settled  by  the  committee  in  manner  specified  in 
full  satisfaction  of  such  loss,  should  be  entitled  to  maintain  any  action  at 
law  or  suit  in  equity  on  his  policy,  until  th-e  matters  in  dispute  should  ham 
been  referred  to  and  decided  by  arbitrators  appointed  as  therein  specified, 
and  then  only  for  such  sum  as  the  arbitrators  should  award  ;  and  that  the 
obtaining  the  decision  of  such  arbitrators  on  the  matters  and  claim  in  dis- 
pute was  thereby  declared  to  be  a  condition  precedent  to  the  right  of  any 
member  to  maintain  any  such  action  or  suit.  The  plaintiff  effected  an 
insurance  upon  a  ship  in  which  he  was  interested  with  the  associa- 
tion, and  by  the  policy  it  was  expressly  stated  that  all  rules  and 
regulations  of  the  association  should  be  binding  upon  the  assured  and 


'Ziu.  Lon.  &  Oldbe  Im.  Co.  v.  OreigMon.  51  Ga.  95 ;  5  Ben.  F.  I.  C.  573;  Bob- 
in-son  v.  Cfeorgia  Ins.  Co.,  17  Me.  131 ;  Millandon  v.  Atlantic  Ins.  Co.,  8  La.  558. 
'Scott  v.  Avery,  8  Exq.  487;  Affirmed  5  H.  L.  Cas.  811. 
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assurers  as  effectively  as  if  such  rules  were  inserted  in  the  policy.  To 
an  action  by  the  plaintiff  against  the  defendant,  as  one  of  the  under- 
writers, to  recover  from  him  compensation  for  the  loss  of  the  vessel, 
which  took  place  during  the  period  covered  by  the  policy,  the  defend- 
ant pleaded,  setting  out  the  above  rule  of  the  association,  and  alleging 
that  before  action  brought,  the  committee  ascertained  and  settled  the 
sum  to  be  paid  to  the  plaintiff  for  the  loss ;  that  the  plaintiff  was 
dissatisfied  with  the  settlement,  and  that  the  defendant  and  the 
committee  had  always  been  ready  and  willing  to  refer  the  matters  in 
difference  to  arbitration,  but  that  the  plaintiff  was  not  ready  and 
willing  so  to  do.  It  was  held  in  Exchequer  Chamber,  reversing  the 
judgement  of  the  Court  of  Exchequer,  that  the  condition,  not  divesting 
the  courts  of  their  jurisdiction,  was  valid,  and  a  condition  precedent 
to  the  plaintiff's  right  to  sue,  and  this  judgement  was  sustained  and 
affirmed  in  the  House  of  Lords.'  But  although  this  is  the  fixed  doc- 
trine of  the  English  courts,  there  is  no  American  case  going  to  the  same 
length,  neither  have  I  been  able  to  find  any  where  the  question,  under 
such  a  clause  in  the  policy  as  referred  to,  ante,  existed.  But,  upon 
principle,  there  would  seem  to  be  no  question  but  that,  if  the  condi- 
tion to  arbitrate  is  valid,  the  parties  may,  by  express  stipulation, 
make  it  a  condition  precedent,  like  any  other  condition  of  the  policy. 
As  has  heretofore  been  stated,  it  may  be  waived  by  the  insurers,  and  a 
refusal  to  pay  the  loss,  without  offering  to  submit  the  question  as  to 
the  amount  thereof  to  arbitration,  is  held  to  amount  to  a  waiver." 

Where  the  policy  does  not,  in  express  terms,  make  the  submission 
a  condition  precedent  to  the  right  to  sue,  it  is  treated  as  a  collateral 
agreement,  which  does  not  bind  the  assured  to  await  a  reference.' 
So  where  the  dispute  is  one  of  law  purely,  the  assured  is  not  bound  to 
submit  to  arbitration  before  bringing  his  action ; '  and  where  the  con- 
dition is  in  such  terms  as  leaves  it  optional  with  the  parties  whether 
they  will  submit  the  questions;  as,  where  the  word  "may"  is  em- 
ployed instead  of  "shall";  as,  "the  parties  may  refer,"  etc.,  it  is  held 
that  submission  is  optional,  and  the  bringing  of  an  action  sufficiently 
indicates  the  purpose  of  the  assured  not  to  submit  the  questions.' 

'  To  the  same  effect,  see  Tredwen  v.  Hohnan,  1  H.  &  C.  72 ;  Elliott  v.  Royal  Ins. 
Co.,  L.  R.  2  Excq.  237  ;  Wright  v.  Ward,  24  L.  T.  (U.  S.)  439. 

'Millaudon  v.  Atlantic  Ins.  Co.,  8  La.  558;  Hobinson  v.  ffeorgia  Ins.  Co.,  17 
Me.  131. 

'  Roper  v.  London  Ass.  Co.,  1  El.  &  El.  825. 

'Alexander  v.  Campbell,  27  L.  T.  (N.  S.)  417. 

'  Scott  V.  Phcenix  Ins.  Co.,  1  Stuart  (Sc.)  152. 
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Effect  of  inmbission  upon  condition  as  to  notice  and  proofs  of  loss. 

Sec.  432.  When  the  insurer  or  its  agent,  having  authority  to  make 
a  submission,  enters  into  a  submission  with  the  assured,  before  notice 
or  proofs  of  loss  have  been  served,  of  the  matters  involved,  there  can 
be  no  question  but  that  the  submission  operates  as  a  waiver  of  both, 
but,  where  the  agent  has  no  such  authority,  and  the  insurers,  in  their 
answer,  deny  that  they  ever  waived  the  service  of  notice  and  proofs, 
it  has  been  held  that  the  submission  does  not  of  itself  amount  to  a 
waiver.'  If  the  insurers  rely  upon  the  breach  of  this  condition,  they 
must  set  it  up  in  their  answer,  or  it  is  waived.'' 

When  arbitrators  exceed  their  jurisdiction. 

Sec.  433.  Of  course,  an  award  of  arbitrators,  in  order  to  be  valid, 
must  only  cover  the  matters  submitted.  If  they  travel  beyond  the  limits 
of  the  submission,  their  award  is  void.  This  was  well  illustrated  in  an 
English  case,'  where  the  question  was  as  to  what  amount  of  damage 
had  been  sustained  by  the  plaintiff  under  three  several  policies  upon 
the  same  property.  The  submission  was  "  to  award  what  was  the  total 
sum  of  money  which  ought  to  be  paid  to  the  plaintiff  under  or  by  virtue 
of  the  said  policies,  or  any  of  them,  in  respect  of  loss  or  damage  occa- 
sioned by  the  said  fire  to  or  in  the  said  chattels  particularized  as  afore- 
said," in  three  certain  schedules  referred  to  in  the  submission,  and 
the  proportion  thereof  that  each  insurer  ought  to  pay.  The  arbitra- 
tors, by  their  award,  found  that  £8,288  Os.  7d.  was  the  total  sum  that 
ought  to  be  paid  by  all  the  insurers,  and  fixed  the  proportions  that 
each  insurer  should  pay.  They  then  found  that  the  whole  lo»s  exceeded 
the  insurance,  and  that  the  whole  salvage  belonged  to  the  plaintiff  absolutely. 
It  appeared  that  the  salvage  arose  upon  the  goods  embraced  in  one 
schedule  alone.  The  court  held  that,  in  awarding  that  the  salvage 
belonged  to  the  plaintiff  alone,  the  arbitrators  had  exceeded  their 
jurisdiction,  and,  consequently,  that  their  award  was  void. 


^Pettengill  v.  Hanks,  9  Gray  (Mass.)  169. 
^Dyer  v.  Piscatagmi  Ins.  Co.,  54'Me.  457. 
'iSMpper  v.  Cfrant,  10  C.  B.  (N.  S.)  237. 
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CHAPTER    XIV. 

limitation  of  action.     - 

Sbc.  434.  Limitations  as  to  time  for  bringing  suits. 

Sec.  435.  Effect  of  war  on. 

Sbc.  436.  Premature  actions. 

Seo.  437.  Action  in  certain  county  not  valid. 

Sec.  438.  When  adjustment  is  essential. 

Sec.  439.  Effect  of  appointment  of  i-eceiver. 

Sec.  440.  Parol  contracts. 

Sec.  441.  Commencement  of  action — what  is. 

Sec.  442.  Delay  induced  by  insurer. 

Sec.  443.  When  claim  is  regarded  as  arising. 

Sec.  444.  Waiver  of  limitation. 

Contracts  limiting  time,  within  which  actions  shall  be  brought,  are  valid. 

Sec.  434.  While  the  parties  cannot  contract  so  as  to  oust  the  juris- 
dicUon  of  the  courts,  yet  they  may  lawfully  contract  to  limit  the  time 
within  which  an  action  shall  be  brought  upon  a  contract.  Therefore, 
a  provision  that  no  action  shall  lay  upon  a  policy,  unless  brought  within 
six  months,  one  year,  or  any  other  stated  period  after  the  loss,  is  valid 
and  binding  upon  the  parties.' 

The  provisions  of  a  policy  in  reference  to  proofs  of  loss,  as  well  as  for 
enforcing  a  claim  therefor,  must  be  complied  with,  unless  the  insurer  has 

^Peoria  Ins.  Co.  v.  WMtehUl,  2.5  lU.  466 ;  Ames  v.  N.  T.  Ins.  Co.,  14  N.  T.  253 ; 
Wilson  v.  j^tna  Ins.  Co.,  27  Vt.  99 ;  CaHer  v.  Hu-inboldt  Ins.  Co.,  12  Iowa,  287 ; 
Orary  v.  Hartford  Ins.  Co.,  1  Blatch.  (U.  S.  C.  C.)  280  ;  Brovm  v.  Savannah  Iris. 
Co.,  24  Ga.  101 ;  Brown  v.  Hartfmd  Ins.  Co.,  5  R.  I.  394 ;  Brawn  v.  Roger  Wil- 
liams Ins.  Co.,  5  R.  I.  394  ;  iV.  W.  Ins.  Co.  v.  Phoenix  Oil  Co.,  31  Penn.  St.  449 ; 
Edwards  v.  Lycoming  Ins.  Co.,  75  Penn.  St.  378  ;  Amesburyv.  Bowditch  Ins.  Co., 
6  Gray  (Mass.)  603 ;  Merchants'  Iris.  Co.  v.  La  Croix,  35  Tex.  249 ;  Goodwin  v. 
Amoskeag  Co.,  20  N.  H.  73  ;  Mipley  v.  ^tna  Ins.  Co.,  29  Barb.  (N.  Y.)  552  ;  Ful- 
lam  v.  N.  Y.  Ins.  Co.,  7  Gray  (Mass.)  161 ;  Woodbury  Savings  Bank  v.  Charter 
Oak  Ins.  Co.,  31  Conn.  518 ;  Ins.  Co.  v.  La  Croix,  35  Tex.  263 ;  McFarland  v. 
Peabody  Ins.  Co.,  6  W.  Va.  425  ;  Riddleshergerv.  Hartford  Ins.  Co.,  7  Wall.  (U.  S.) 
386  ;  Willia.ms  v.  Vt.  Mut.  Ini.  Co.,  20  Vt.  222  ;  McFarland  v.  Peabody  Ins.  Co., 
6  W.  Va.  425  ;  Carraway  v.  Merchant,'!',  etc.  Ins.  Co.,  26  La.  An.  268  ;  Roach  v.  N. 
Y.  and  Erie  Ins.  Co.,  30  N.  Y.  546  ;  Portage  Co.  Ins.  Co.  v.  West,  6  Ohio  St.  599 ; 
Portage  Co.  Ins.  Co.  v.  Stukeij,  18  Ohio,'455 ;  Keim  v.  Hoine  Mut.  Ins.  Co.,  42  Mo. 
38;  Patrick  v.  Farmers'  Ins.  Co.,  43  N.  H.  621;  Brovm  v.  Savannah  Ins. 
Co.,  24  Ga.  97;  Ti-ask  v.  State  F.  Ins.  Co.,  29  Penn.  St.  198;  Beatty  v.  Lycoming 
Ins.  Co.,  66  id.  9 ;  Franklin  F.  Ins.  Co.  v.  Vpdegraff,  43  id.  350  ;  Inland,  etc., 
Ins.  Co.  V.  Stauffer,  33  id.  397.  Contra,  see  French  v.  La  Fayette  Ins.  Co.,  5  Mc- 
Lean<(U.  S.)  46  ;  Eagle  Ins.  Co.  v.  La  Fayette  Ins.  Co.,  9  Ind.  443.  But  is  proper 
to  say  that  the  doctrine  of  these  two  cases  is  generally  repudiated. 
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done  that  which  amounts  to  a  waiver  of  compliance  ;  and  in  order  to 
amount  to  a  waiver,  the  insurer  must  have  done  that  which  justified  the 
assured  in  remaining  inactive.     The  mere  pendency  of  negotiations 
between  the  parties,  or  the  fact  that  occasional  interviews  have  been  had 
between  them,  in  regard  to  the  adjustment  of  the  loss,  has  been  held  not 
to  amount  to  a  waiver.'     The  conduct  of  the  insurer  must  be  such  as  to 
amount  to  an  agreement,  express  or  implied,  to  suspend  the  legal 
remedies,"  or  as  would  operate  as  a  fraud  upon  the  insured.     Thus,  if 
an  insurance  company  holds  out  hopes  of  an  adjustment,  and  thereby 
induces  delay,  it  is  estopped  from  setting  it  up  in  bar  of  the  action.^ 
The  condition  being  a  mere  matter  of  contract,  may  be  waived,  either 
expressly  or  by  implication,  and  when  the  insurer,  by  any  act  of  his, 
causes  the  delay,  or  prevents  the  bringing  of  the  action  within  the  time, 
strict  compliance  is  not  necessary."  Thus,  in  the  case  last  referred  to,  the 
defendant  was  a  foreign  corporation,  and  no  agent  upon  whom  process 
could  be  served  could  be  found  within  the  time  limited,  and  this  was 
held  a  sufficient  excuse  for  not  bringing  the  action  within  the  period 
limited.     The  assured  is  not  bound  to  pursue  the  company  in  its  own 
domicile,  but  may  wait  until  process  can  be  served  upon  it  in  the  state 
where  he  resides,  and  if  delay  is  thus  entailed,  it  is  excused,  as  it  is 
the  duty  of  the  insurer,  if  it  means  to  insist  upon  the  condition  to 
render  it  possible  for  the  insurer  to  comply  with  the  condition,  to  have 
a  known  agent,  upon  whom  process  may  be  served,  in  the  state  where 
the  insurance  is  made.     So  it  seems  that  compliance  as  to  time  may 
be  excused  when  the  nature  of  the  loss  and  the  interest  of  the  assured 
therein  is  such  that  its  extent  or  value  cannot  be  determined  within 
the  time  limited.     Thus  it  has  been  held  that  a  condition  that  an 
action  must  be  brought  within  a  certain  time  after  the  loss,  will  not 
bar  an  action,  brought  after  the  time  had  elapsed,  upon  a  policy  in 
which  the  interest  insured  was  a  mechanic's  lien,  whenit  was  impossible 
to  fix  the  talue  of  the  lien  within  the  prescribed  time.'' 

'  McFarland  v.  Peahody  Ins.  Co.,  6  W.  Va.  425  ;  Gooden  v.  Ainoskeag  Ins.  Co., 
20  N.  H.  73. 

''GiLOHBisT,  J.,  in  (xooden  v.  Ainoskeag  Ins.  Co.,  ante. 

'  Grrant  v.  Lexington,  etc.,  In.i.  Co.,  5  Ind.  23. 

*Peona  Ins.  Co.  v.  Hull,  12  Mich  202. 

"  Longliwst  v.  Star  Ins.  Co.,  19  Iowa,  364.  But  opposed  to  this  doctrine,  see 
Eastern,  R.  R.  Co.  v.  Relief  Itis.  Co.,  ante,,  where  it  was  held  that  a  raih-oad  com- 
pany insured  against  losses  from  the  destruction  of  the  property  of  people  along 
its  line  by  sparks,  etc. ,  from  its  engines,  which,  by  the  terms  of  the  policy,  was 
required  to  make  proofs  in  sixty  days,  could  not  wait  until  such  claims  wei'e 
adjusted  and  their  amount  ascertained. 
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Thus,  in  a  New  York  case,"  by  the  terms  of  the  policy,  losses  were 
to  be  paid  within  ninety  days  after  proofs  should  be  completed  and 
tiled,  and  a  suit  not  commenced  within  six  months  after  the  loss  was 
to  be  barred.  The  loss  occurred  July  5th,  and  proofs  of  loss  were  duly 
filed,  but  being  defective,  the  company  suggested  the  defects,  and 
amended  proofs  were  filed  seven  days  afterwards  (Oct.  14th),  and  it 
was  then  stated  by  the  secretary,  in  a  letter  to  the  assured,  that  the 
loss  would  be  paid  January  15th,  and,  in  consequence  of  this  state- 
ment, an  action  was  not  brought  until  after  the  lapse  of  six  months. 
The  loss  not  being  paid  January  14th,  an  action  was  brought,  and  the 
company  set  up  the  breach  of  the  condition  of  the  policy  as  to  the  time 
of  bringing  an  action  thereon  in  defense.  The  court  held  that,  by  the 
letter  of  the  secretary  promising  to  pay  January  14th,  the  stipulation 
was  suspended  and  strict  compliance  waived.  It  is  more  than  likely 
that  the  action  would  have  been  upheld  upon  the  promise  to  pay,  as  a 
new  contract,  and,  in  such  cases,  it  is  often  expedient  to  declare  upon 
the  policy,  and  also  upon  the  promise  to  pay,  if  there  has  been  one." 

A  condition  that  no  suit  shall  be  sustainable,  unless  commenced 
within  six  months  after  a  loss  occurs,  and  also  that  the  payment 
of  losses  shall  be  made  in  sixty  days  from  the  date  of  the  adjust- 
ment of  preliminary  proofs  of  loss  by  the  parties,  must  be  so  con- 
strued as  not  to  conflict  unnecessarily  with  each  other,  and  where 
the  parties,  in  good  faith,  and  without  any  objection  that  unneces- 
sary time  is  taken  for  the  purpose,  are  occupied  so  long  in  adjust- 
ing proofs  that  sixty  days  from  the  date  of  adjustment  does  not 
expire  within  the  six  mouths,  the  policy  does  not  become  forfeited 
merely  because  the  suit  is  not  brought  within  six  months  and  before 
the  loss  is  payable.  An  action  brought  promptly  upon  the  expiration 
of  sixty  days  from  the  adjustment  of  loss,  is  not  barred  because  com- 
menced more  than  six  months  after  the  loss  occurred.  Where  objections 
are  made  by  the  insurers  to  the  preliminary  proofs  of  loss,  the  sixty  days 
are  not  to  be  deemed  to  commence  until  after  a  reasonable  time  for  the 
insured  to  examine  the  objections." 

Where  the  policy  stipulates  or  the  charter  of  the  company  that, 
unless  the  insured  is  satisfied  with  the  decision  of  the  company  in 
reference  to  the  settlement  of  the  loss,  action  shall  be  brought  in  the 
next  court  to  be  held  in  the  county,  if  one  is  to  be  held  within  sixty 

'Ames  V.  iV.  Y.  Union  Ins.  Co.,  14  N.  Y.  253. 
'Ainesbury  v.  Mutual  F.  Ins.  Co.,  6  Gray  (Mass.)  596. 
'Nm  York  v.  Hamilton,  etc.,  Ins.  Co.,  10  Bos.  (N.  Y.)  537. 
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days,  otherwise  before  the  next  court,  the  condition  must  be  complied 
with,  or  the  insurer  is  relieved  from  liability.'  And  the  same  is  true 
•where  any  condition  as  to  the  time  of  bringing  an  action  upon  the 
policy  is  violated." 

Efiect  of  -war  upon  the  condition. 

Sec.  435.  Where,  by  the  policy,  right  to  sue  on  it  ceased  within 
twelve  months  after  loss,  and  the  plaintiff  was  prevented  from  suing 
by  reason  of  the  war,  and  did  not  actually  sue  until  more  than  twelve 
months  after  loss,  exclusive  of  the  time  of  the  war,  it  was  held  that, 
although  the  statute  of  limitations  is  capable  of  enlargement  to  accom- 
modate a  precise  number  of  days  of  disability,  yet  the  contract  in  a 
policy  of  insurance  is  not ;  and  that  this  clause  of  the  contract  is  rebut- 
ted by  the  state  of  war,  and  is  not  presumed  to  revive  when  the  war 
ceases." 

Frematnre  actions. 

Sec.  436.  Where  the  policy  provides  that  the  loss  shall  be  payable 
within  sixty  days,  ninety  days,  or  any  other  period  after  proof  of  loss 
is  made,  an  action  brought  inside  of  the  period  limited  is  premature." 

^Portage  Ins.  Co.  v.  West,  6  Ohio  St.  599 ;  Duttm  v.  Ins.  Co.,  17  Vt.  369.  One 
of  the  conditions  of  a  policy  provided  that  no  suit  should  be  begun  more  than  six 
months  after  any  loss  or  damage.  A  subsequent  condition  provided  that  pay- 
ment of  losses  should  be  made  in  sixty  days  after  the  adjustment  of  the  prelimi- 
nary proofs  of  loss.  It  was  held  that  these  two  provisions  should  be  construed 
together,  and  that  the  six  months  did  not  begin  to  I'un  until  the  expiration  of  the 
sixty  days.  Mayor  of  New  York  v.  Hamltun,  etc.,  Ins.  Co.,  39  N.  Y.  45.  The 
policy  contained  a  condition  that  a  pai'ty  dissatisfied  with  the  refusal  of  the  com- 
pany to  pay  the  insurance  should  bring  an  action  at  the  next  term  of  court  to  be 
held  in  the  county,  imless  such  court  should  sit  within  sixty  days  after  the 
refusal  to  pay,  and  in  that  case  at  the  next  term  after  the  sixty  days ;  and,  unless 
suit  was  so  brought,  all  claim  under  the  policy  should  be  forfeited.  It  was  held 
that  an  insured  who  failed  to  bi-ing  his  action  at  the  first  term,  held  more  than 
sixty  days  after  the  refusal  to  pay  the  insurance,  was  precluded  from  subse- 
quently maintaining  his  action.  Keim  v.  Home,  etc.,  Ins.  Co.,  42  Mo.  38.  By  the 
tenns  of  a  policy,  the  insurers,  in  case  of  loss,  were  allowed  sixty  days  in  which 
to  pay  the  loss.  It  was  held  that  a  general  denial  of  any  liability  on  the  part  of 
the  company  enabled  the  insured  to  bi-ing  an  action  at  once.  Nm-wieh,  etc.. 
Trans.  Co.  v.  Western  Mass.  Ins.  Co.,  34  Conn.  561.  An  insurance  policy  stipu- 
lated that  the  company  should  not  be  liable  to  pay  until  after  the  sixty  days  from 
the  loss.  Pending  these  sixty  days  a  petition  was  filed.  It  was  held  that  the 
ii-regularity  could  be  cured  by  a  supplemental  petition.  The  want  of  validity  in 
the  notice  upon  the  agent  of  an  insurance  company  is  waived  by  their  subsequent 
appearance  and  pleading.     Franklin  Ins.  Co.  v.  McCrea,  4  Iowa,  229. 

''Rildey  v.  ^tna  Ins.  Co.,  30  N.  Y.  136  ;  Roach  v.  N.  Y.  Ins.  Co.,  30  id.  546 ; 
Brovyii  v.  Savannah  Mut.  Ins.  Co.,  24  Ga.  97. 

"Semmes  v.  City  F.  Im.  Co.,  13  Wall.  (U.  S.)  158. 

Vmaberling  v.  McCall,  2  Dall.  (Penn.)  280  ;  Sams  v.  Dams,  49  Me.  282 ;  Kim- 
bail  V.  Hamilton  F.  Ins.  Co.,  8  Bos.  (N.  Y.)  495.  Where  the  policy  provides  that 
no  action  shall  he  brought  within  twelve  months,  or  any  other  period  after  the 
loss,  an  action  brought  before  the  period  named  has  elapsed,  will  be  dismissed. 
Rlddlesberffer  v.  Hartford  F.  In.i.  Co.,  7  Wall.  (U.  S.)  386. 
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Clause  restricting  the  insured  to  bring  action  in  certain  county  not  valid , 

Sec.  437.  It  is  not  competent  for  a  party  to  a  contract  to  stipulate 
that  an  action  to  enforce  it  shall  be  brought  in  a  certain  court  or  county 
only.  The  jurisdiction  of  the  courts  can  only  be  ousted  by  law;  hence, 
unless  the  charter  of  the  company  provides  that  actions  upon  policies 
shall  only  be  brought  in  certain  courts  or  counties,  the  parties  them- 
selves cannot  affect  the  general  jurisdiction  of  the  courts  by  any  restric- 
tions thereon  in  the  contract.'  They  may  contract  to  waive  the  statute 
of  limitations,  or  any  otter  statute  merely  affecting  the  contract,  but 
they  cannot  contract  to  change,  control  or  restrict  the  jurisdiction  of 
courts  of  law  or  equity.  But,  where  the  charter  provides  that  the 
action  shall  be  brought  in  a  certain  county,  the  provision  must  be  com- 
plied with,  because  it  is  competent  for  the  legislature,  in  the  absence 
of  constitutional  limitations  in  that  respect,  to  limit  or  fix  the  jurisdic- 
tion of  the  courts,  or  to  determine  before  what  tribunal  certain  ques- 
tions shall  be  determined." 

When  adjustment  is  essential.  ' 

Sec.  438.  When  the  policy  provides  that,  if  the  assured  is  not  satis- 
fied with  the  adjustment  of  the  loss  by  the  insurer,  action  must  be 
brought  within  a  certain  time,  the  insurer  is  not  bound  to  bring  his 
action  except  within  that  time  after  the  loss  is  adjusted.' 

Effect  of  appointment  of  receiver. 

Sec.  439.  Where  the  company  is  dissolved,  and  its  property  placed 
in  the  hands  of  a  receiver,  the  limitation  is  dispensed  with,  as  every 
person  insured  in  the  company  is  treated  as  a  party  to  the  suit  for  the 
winding  up  of  the  company,  although  not  named  as  a  party  thereto. 

Parol  contracts. 

Sec.  440.  Where  the  contract  rests  in  parol,  and  no  policy  is  issued, 
the  conditions  of  the  policies  of  the  company  do  not  apply.  Thus, 
where  the  assured  took  a  binding  receipt  from  the  insurer's  agent,  and 
paid  the  premium,  conditioned  that  a  policy  should  be  issued  within 
twenty-one  days,  or  the  money  be  refunded.  And.  thirty-three  days 
thereafter,  no  policy  having  been  issued,  and  the  premium  not 
refunded,  and  the  company  refused  to  make  one,  it  was  held  that  a 
condition  of  the  policies  issued  by  the  company,  requiring  actions  for 

'Michard  v.  Manhattan  Ins.  Co.,  31  Mo.  518  ;  Amesbury  v.  Bowditch  Ins.  Co.,  6 
Gray  (Mass.)  596;  Nuie  v.  Hamilton,  etc.,  Ins.  Co.,  6  id."  174. 
'Portage  County,  etc.,  Ins.  Co.  v.  "West,  6  Ohio  St.  599. 
^Landis  v.  Home  Mut.  Ins.  Co.,  50  Mo.  591. 
'Pennell  v.  Ckandle?;  1  Chicago  Leg.  News,  227. 
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losses  to  be  brought  within  six  mouths,  did  not  apply,  for  the  reason 
that  the  action  was  not  founded  on  the  policy,  but  upon  the  contract 
to  insure.' 

Commencement  of  action — -what  is. 

Sec.  441.  An  action  is  deemed  to  be  commenced  when  the  summons 
or  writ  is  issued;  consequently,  if  an  action  is  commenced  within  the 
time  limited,  the  assured's  rights  are  preserved,  even  though,  by  rea- 
sonable diligence,  the  assured  fails  to  obtain  service  thereof  upon  the 
insurer.  In  a  Michigan  case,=  this  question  was  directly  passed  upon, 
and,  as  the  facts  relating  to  this  point,  as  well  as  the  rule  applicable 
in  such  cases,  are  embraced  in  the  opinion  of  Christiancy,  J.,  I  give 
that  portion  of  it  relating  to  this  question.  He  said  :  "  It  was  objected 
by  the  defendant  below  that  the  action  was  not  brought  within  the 
period  of  twelve  months  after  the  loss,  according  to  the  seventeenth 
condition  attached  to  the  policy.  It  appears  from  tl^e  bill  of  excep- 
tions that  a  summons  was  issued  in  the  cause  March  18, 1861  (thirteen 
days  before  the  expiration  of  the  twelve  months),  returnable  on  the  2d 
day  of  April,  1861 ;  that,  on  the  3d  day  of  April,  1861,  the  sheriff 
made  a  return  upon  the  said  summons  that  defendant  could  not  be 
found  in  his  bailiwick ;  that,  on  the  next  day,  another  summons  was 
issued,  with  which  defendant  was  served,  nothing  appearing  on  this 
summons  showing  it  to  be  a  continuation  of  the  first,  except  the  word 
*  alias,'  written  by  the  clerk  upon  the  face  of  the  seal. 

We  do  not  deem  it  necessary  to  discuss  the  question  whether  this 
second  summons,  as  an  '  alias,'  operated  strictly  as  a  continuation  of 
the  first,  so  as  to  save  a  right  of  action  against  a  statute  of  limitations 
which  had  run  upon  it  in  the  meantime ;  nor  do  we  think  it  necessary 
to  determine  the  validity  of  this  species  of  limitation  by  contract.  If 
valid  at  all,  it  was  valid  as  a  contract,  and  not  as  a  statute.  A  limita- 
tion fixed  by  statute  is  arbitrary  and  peremptory,  admitting  of  no 
excuse  for  delay  beyond  the  period  fixed,  unless  such  excuse  be  recog- 
nized by  the  statute  itself.  But  a  limitation  by  contract  (if  valid) 
must,  upon  the  principles  governing  contracts,  be  more  flexible  in  its 
nature,  and  liable  to  be  defeated  or  extended  by  any  act  of  the  defend- 
ant which  has  prevented  the  plaintiff  from  bringing  his  action  within 
the  prescribed  period.  The  plaintiff  had  the  whole  of  the  twelve 
months  in  which  to  bring  his  suit ;  and  it  was  as  competent  for  him 

^Penly  v.  Beacon  Ins.  Co.,  1  Gi-ant's  Ch.  (Ont.)  130. 

'Peoria.  F.  &•  M.  Ins.  Co.  v.  Hall,  12  Mich.  202 ;  4  Ben.  F  I.  C.  737. 
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to  institute  it  on  the  last  as  the  first,  or  any  intervening  day.  And  the 
fundamental  idea,  the  tacit  condition  upon  which  such  a  limitation 
must  rest,  and  without  which  it  could  not  be  tolerated  for  a  moment, 
is,  that  the  defendant  should  te  accessible  to  the  service  of  process  by 
vvhich  suit  may  be  commenced  against  him,  if  not  for  the  whole  period, 
at  least  for  a  sufficient  time  immediately  preceding  its  close,  to  enable 
the  plaintiff  to  commence  his  suit  against  him,  by  the  service  of  pro- 
cess in  the  ordinary  legal  mode  ;  otherwise,  the  defendant  would  be 
enabled  to"  take  advantage  of  his  own  wrong,  and,  by  absenting  him- 
self entirely,  to  defeat  the  plaintiff's  right  of  action. 

The  defendant  in  the  present  case  was  a  foreign  corporation,  doing 
insurance  business  in  this  State.  By  the  act  of  February  15,  1859, 
full  provision  was  made  for  bringing  the  action  within  the  State ;  and 
the  company,  before  doing  any  business  in  the  State,  were  required 
to  file,  in  the  office  of  the  Secretary  of  State,  a  resolution  consenting 
that  service  of  process  may  be  made  upon  any  agent  of  the  company. 
Nothing  is  said  in  the  case  upon  what  agent  the  service  of  the  second 
summons  was  made ;  but  it  must  have  been  made  upon  some  agent  of 
the  company.  It  does  not  appear  whether  there  was  an  agent  in  the 
county  of  Jackson,  or  in  any  other  particular  county.  It  appears  that 
S.  S.  Brown  was  the  general  agent  of  the  company  for  this  State,  and 
that  Knight  was  also  an  agent,  but  neither  their  residence  nor  place 
of  business  is  stated.  From  anything  which  appears  in  the  case,  the 
plaintiff  was  as  much  at  liberty  to  bring  his  action  in  Jackson  as  in 
any  other  county,  so  far  as  the  residence  of  an  agent  could  have  any 
bearing,  if,  indeed,  it  could  have  any  under  the  law ;  and  if  an  agent 
of  the  company  resided  in  Jackson  county,  the  action  was  certainly 
very  properly  brought  there. 

All  that  was  necessary  for  the  plaintiff  to  do,  to  excuse  the  delay 
beyond  the  twelve  months,  was  to  take  the  proper  and  usual  means 
for  instituting  his  suit  and  getting  service  of  process  within  the  limited 
period,  which  he  did  by  issuing  a  summons  thirteen  days  before  the 
expiration  of  that  period,  returnable  two  days  after  it  had  expired. 
The  return  shows  that  no  service  could  be  had  during  that  time.  We 
can  see  no  possible  ground  for  imputing  any  want  of  good  faith  to  the 
plaintiff  in  his  endeavor  to  get  the  process  served  in  time.  Upon  the 
facts  stated  in  the  case,  therefore,  it  appears  to  have  been  the  fault  of 
the  defendant— the  absence  of  the  agentr— that  the  first  summons  was 
not  served  and  the  action  commenced  within  twelve  months ;  and  this 
is  sufficient  to  defeat  the  limitation  or  extend  it  till  the  service  was 
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made  under  the  second  summons,  which  was  issued  immediately  on 
the  return  of  the  first." 

It  is  held,  however,  in  Vermont,  that,  where  an  action  is  commenced 
within  the  period  limited,  but  for  any  reason  the  plaintiff  is  compelled 
to  become  nonsuit,  or  the  action  fails,  a  new  action,  commenced  after 
the  limitation  has  expired,  will  be  defeated  by  the  limitation  in  the 
policy,"  but  this  is  not  believed  to  be  sound  doctrine,  either  upon  the 
score  of  morality,  justice,  or  fair  construction,  and  the  doctrine  of  the 
Michigan  case  commends  itself  most  favorably,  and  expresses  the  best 
and  soundest  rule,  and  in  an  case  in  Ohio,  involving  similar  questions, 
the  doctrine  of  the  Vermont  case  is  repudiated,"  and  it  was  held  that, 
where  a  suit  is.  commenced  within  the  time,  but  which  is  dismissed, 
or  for  any  cause  is  not  carried  to  final  judgment,  another'  action  may 
be  brought,  although  the  limitation  has  expired. 

Belay  indnced  by  insurer. 

Sec.  442.  "Where  the  insurer  or  its  agent  does  or  sdys  anything  to 
warrant  the  assured  in  believing  that  his  claim  will  be  settled,  and 
which  induces  him  to  delay  bringing  an  action  within  the  time  limited, 
the  insurer  cannot  allege  a  breach  in  that  respect.'  But  the  circum- 
stances must  have  been  such  as  fairly  to  induce  delay,  and  as  would 
operate  as  a  fraud  upon  the  part  of  the  insurer  to  set  up  such  delay 
in  avoidance  of  liability.'  Forfeitures  are  not  favored  by  the  law,  and 
slight  evidence  of  a  waiver  will  be  deemed  sufficient." 

When  the  insurer  adjusts  the  loss,  and  promises  to  pay  it  within 
a  specified  time,  the  period  covered  by  the  promise  is  excludefl  from 
the  limitation.  Thus,  where  a  loss  occurred  Oct.  17th,  1869,  and 
was  adjusted  Nov.  6th,  1869,  and  the  insurer  agreed  to  pay  it  on  or 
before  Feb.  6th,  1870,  and  the  action  was  not  brought  until  Nov.  7th, 
1870,  it  was  held  that  it  was  brought  in  time,  as  the  period  of  time 
between  Nov.  6th,  1869,  and  Feb.  6th,  1870,  must  be  excluded  from 
the  limitation.'  So  where  the  insurer  or  its  agent  has  induced  the 
assured  to  delay  bringing  an  action,  if  the  circumstances  are  such  as 
fairly  warranted  the  delay,  it  will   be  excused.     Thus,  where   the 

'WiUcm  V.  Mtna  Ins.  Co.,  27  Vt.  99. 

"Madison  Ins.  Co.  v.  Fellows,  1  Dis.  (Ohio  Sup.  Ct.  of  Gin.)  217. 

'  Mickey  v.  Burlinffton  Ins.  Co.,  35  Iowa,  174 ;  Curtis  v.  Home  Itis.  Co.,  1  Bias 
(U.  S.  )  485  ;  Brady  v.  Western  Ass.  Co.,  17  U.  C.  (C.  P.)  597  ;  Ripley  v.  AsUn-  Ins. 
Co.,  17  How.  Pr.  (N.  Y.)  444 ;  Coursin  v.  Penn.  Ins.  Co.,  46  Penn.  St.  323. 

*  Brady  \.  Western  Ass.  Co.,  ante. 

*  Ripley  v.  Agtor  Ins.  Co.,  ante. 
'Blacky.  Winnesheik  Ins.  Co.,  31  Wis.  472. 
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insurer's  general  agent  objected  generally  to  the  proofs  of  loss,  and 
wrote  the  assured  that  he  would  call  upon  him,  and  the  assured  having 
waited  five  months  without  hearing  from  or  seeing  the  agent,  wrote 
him,  and  then  was  for  the  first  time  iiiformed  that  the  insurers  would 
insist  upon  a  strict  compliance  with  the  conditions  of  the  policy  as  to 
proofs  of  loss,  and  the  assured  within  four  months'  afterwards  made 
his  proofs  and  sent  them  to  the  insurer,  it  was  held  that  the  five  months 
during  which  the  insurer  had  delayed  the  making  of  corrected 
proofs  must  be  excluded  from  the  limitation,  and  an  action  brought 
within  one  year  from  the  time  when  he  was  informed  that  strict  com- 
pliance as  to  proofs  was  required,  was  seasonable.' 

when  claim  is  regarded  as  arising. 

Sec.  443.  When  a  policy  stipulates  that  no  action  shall  be  brought, 
unless  commenced  within  a  certain  time  after  loss  or  damage  shall 
accrue,  and  there  is  a  provision  in  the  policy  that  the  company  will 
pay  in  thirty,  sixty,  ninety,  or  any  other  number  of  days  after  proofs 
of  loss  have  been  served,  the  limitation  does  not  attach  until  after  the 
period  which  the  ■  company  has  in  which  to  pay  the  loss  has  expired." 
T/ie  limitation  cannot  apply  until  a  right  of  action  has  accrued,  and  until 
the  period  has  expired  which  the  company  has  to  pay  the  loss  in,  has 
expired,  no  right  of  action  exists. 

V7aiTer  of  limitation. 

Sec.  444.  The  forfeiture  arising  under  the  limitation  clause,  may  be 
waived  by  the  company,  and  a  waiver  may  be  found  from  the  fact 
that,  after  the  time  within  which  the  action  should  have  been  brought, 
the  company  acted  and  promised  as  if  it  did  not  intend  to  rely  upon 
the  limitation,'  or  from  its  conduct  before  the  limitation  has  expired, 
which  fairly  induces  a  confidence  that  the  loss  will  be  paid  without 
action,  as  the  fact  that  negotiations  for  a  settlement  are  pending,  and 
other  facts  and  circumstances  calculated  to  induce  delay." 


'  Killip  V.  Putnam  Ins.  Co.,  28  Wis.  47.  See  also,  similar  in  its  facts  and  doc- 
trine, Ames  V.  iV.  Y.  Central  Ins.  Co.,  14  N.  Y.  253  ;  Mayor,  etc.,  v.  Hamilton  Ins. 
Co.,  39  N.  Y.  45. 

'Mayor  of  New  York  v.  Hamilton  Ins.  Co.,  39  N.  Y.  45. 
'Cowsinv.  Perm.  Ins.  Co.,  46Penn.  St.  323. 

^Mickey  v.  Burlinffton  Ins.  Co.,  35  Iowa,  174  ;  Ripley  v.  Astor  Ins.  Co.,  17  How. 
Pr.  (N.  Y.)  444;  Curtis  v.  Hmne  Ins.  Co.,  1  Biss.  (U.  S.  C.  C.)  485. 
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CHAPTER    XV. 

adjustment  of  the  loss. 

How  ascertained. 
Buildings. 

Extent  of  insurable  interest. 
Re-insurers. 
Shifting  risks. 

Several  policies  covering  same  risk. 
Sec.  451.     Other  insurance  and  limitation  of  liability. 
Rule  when  insurer  bears  proportion  of  loss. 
Assui-ed  not  bound  to  keep  up  other  insurance. 
Partial  loss — subsequent  total  loss. 
Leasehold  interest. 
Effect  of  adjustment. 
Contract  for  purchase. 
Goods  raw,  wi'ought  and  in  process. 
Total  and  partial  loss. 
Conditions  of  average. 
Payment  in  full. 
Unauthorized  detention. 

Assured  cannot  abandon  without  assent  of  insurers. 
Ascertainment  of  damage  by  sale. 
Saved  goods  not  to  be  sold. 
Duty  of  assured  to  presei-ve  goods. 
Arbitration. 
Action  at  law.  , 

How  ascertained. 

Sec.  445  Except  in  cases  where  the  policy  is  valued,  the  right  of 
the  assured  to  a  recovery  upon  his  policy  is  only  commensurate  with 
his  actual  loss,  within  the  limits  of  the  sum  insured.  If  the  loss  is 
total,  and  the  sum  insured  is  less  than  the  value  of  .the  property,  the 
insurer  must  pay  the  full  amount  insured;  but  if  the  loss  is  total,  or 
partial,  and  the  insurance  exceeds  the  loss,  the  sum  insured  is  to  be 
reduced  by  such  an  amount  as  represents  the  excess  of  insurance  over 
the  value.  To  illustrate :  If  a  policy  is  issued  to  A.  upon  his  dwell- 
ing-house for  |1,000,  which,  at  the  time  of  the  issue  of  the  policy, 
fairly  represents  its  insurable  value,  if  no  depreciation  or  deteriora- 
tion of  the  property  transpires  between  the  issue  of  the  policy  and  the 
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loss,  the  amount  insured  would  be  a  fair  measure  of  recovery,  hut  not 
necessarily  the  legal  measure.  The  contract  is  one  of  indemnity,  and 
the  assured's  right  of  recovery  must  be  measured  hy  the  actual  loss. 
The  value  of  the  propei'ty  at  the  time  of  loss,  and  not  its  value  at  the  time 
of  the  issue  of  the  policy,  is  to  he  taken  ;  and  this  applies  as  well  in  favor 
of  the  assured  as  of  the  insurer.  Thus,  B.  takes  out  a  policy  upon  a 
stock  of  dry  goods  for  $10,000,  which,  at  the  time  of  insurance,  fairly 
represents  his  usual  line  of  stock ;  but,  before  any  loss  transpires,  a 
decline  in  prices  of  that  class  of  goods  occurs,  and  by  such  decline 
the  value  of  his  stock  is  reduced  one-third,  one-half,  or  to  any  extent. 

B.  cannot  recover  the  amount  insured,  although  his  stock  remains  the 
same  in  quantity,  nor,  although  the  goods  in  fact  cost  him  the  amount 
insured,  but  only  such  a  sum  as  the  goods  were  actually  worth  at  the 
time  of  loss.  Not  what  they  cost  him,'  not  necessarily  what  it  would 
cost  him  to  replace  the  goods,  hut  the  sum  which  the  goods  were  worth 
when  they  were  destroyed  hy  the  casualty  insured  against.  It  is  their  value 
at  that  time,  and  not  at  any  prior  or  subsequent  time,  that  indicates 
the  extent  and  measure  of  his  loss,  and,  consequently,  the  measure  of 
his  recovery.'  Therefore  it  is  competent  for  the  insurer,  on  the  one 
hand,  to  show  a  deterioration  in  the  value  of  the  property,  arising  from 
any  cause,  for  which  the  insurer  is  not  responsible,  in  reduction  of  the 
claim  of  the  assured,  as  a  depreciation  in  prices  and  values  of  that 
species  of  property ;  that  it  was  damaged  or  diminished  in  value  by 
age,  or  any  other  cause ;  and,  on  the  other  hand,  the  assured  may 
show  that  the  value  of  the  property  was  largely  increased ;  that 
prices  rule  higher  than  when  the  propeny  was  insured ;  that  it  has 
been  improved  and  increased  in  value,  or  any  fact  that  tends  to  show 
what  the  value  of  the  property,  at  the  time  of  loss,  actually  was. 

If,  however,  the  change  in  values  arises  from  temporary  causes, 
not  likely  to  be  permanent,  or  to  affect  the  intrinsic  or  market  value 
of  the  goods  for  any  considerable  period,  such  circumstances  may  be 
shown,  and,  if  established,  the  value  of  the  property  is  to  be  ascer- 
tained irrespective  of  such  temporary  change." 

'  Snell  V.  Bel.  Ins.  Co.,  4  Dall.  (U.  S.)  430 ;  Carson  v.  MaHjie  Ins.  Co.,  2  Wash. 

C.  C.  (U.  S.)  468. 

'Hoffiiian  V.  Western.  M.  &  F.  Ins.  Co.,  1  La.  An.  216;  Hercules  Ins.  Co.  v. 
Hunter,  14  C.  C.  S.  (Sc.)  1137  ;  Ellinakar  v.  Franklin  F.  Ins.  Co.,  5  Penn.  St.  183 ; 
Cmn.  Ins.  Co.  v.  SennHt,  37  id.  20:i ;  Equitable  F.  Ins.  Co.  v.  Quin,  11  L.  C.  170 ; 
Ravage  v.  Corn  Exchange  Imt.  Co.,  36  N.  Y.  65.5 ;  Atwnod  v.  Union,  etc.,  Ins.  Co., 
lX  S\  ^^^  '  -^''"  "•'■  -^'^c''-'  11  N.  H.  356  ;  Douglass  v.  Murphy,  16  U.  C. 
(Q.  B.)  113  ;  American  In$.  Co.  v.  GrisvxM,  14  Wend.  (N.  Y.)  399  :  WUls  v.  WelU, 
8  Taunt.  264  ;  Wolfe  v.  Howard  Ins.  Co.,  7  N.  Y.  583. 

=  In  Mr-Qmig  v.  QiiaJier  Citi;  Ins.  Co.,  18  U.  C.  (Q.  B.)  130. 


Abjustment  of  the  Loss.  765 

If  the  property  is  damaged,  the  diiference  between  the  value  of  the 
property  in  its  damaged  condition,  and  its  value  before  it  was  injured, 
is  the  measure  of  recovery.  This  leaves  the  insurer  at  liberty  to 
show,  if  he  can,  that  the  property  at  the  time  of  the  fire,  was  worth  less 
than  new  property  of  the  same  class ;  that  it  had  been  damaged  by 
causes  other  than  those  insured  against,  or  any  facts  that  show  or  tend 
to  show  that  the  property  was  deteriorated  in  value  ;  and  on  the  other 
hand,  the  assured  may  show  that  the  property  was  not  damaged,  or 
any  fact  that  shows  or  tends  to  show  what  its  real  value  was." 

In  a  Pennsylvania  case,''  the  policy  provided  that  the  loss  or  damage 
should  be  estimated  according  to  the  true  actual  cash  value  of  the 
property  at  the  time  of  the  happening  of  the  loss.  The  policy  covered 
agricultural  implements,  and  the  assured  sought  to  recover  their  value 
as  estimated  in  the  manufacture  of  each  machine  before  it  had  been 
tested  in  the  field.  But  the  court  held  that  this  was  not  the  fair  crite- 
rion, but  that  the  recovery  must  be  limited  to  what  they  were  actually 
worth  at  the  time  when  the  fire  happened,  and  that  this  must  be  ascer- 
tained by  testimony.  This  rule,  while  permitting  the  cost  of  the  prop- 
erty to  be  shown,  as  one  of  the  elements  of  value,  yet  very  properly 
ignores  it  as  the  true  test.  The  actual  cost  of  production  may  largely 
exceed  the  price  for  which  the  property  can  be  sold,  and  consequently 
its  actual  value,  and  that  would  be  a  harsh,  as  well  as  a  dangerous  rule, 
that  compelled  the  insurer  to  pay  more  than  the  property  could  be 
sold  for  in  the  ordinary  course  of  business. 

Bnildings. 

Sec.  446.  In  the  case  of  bnildings,  it  would  seem  that  the  measure  of 
recovery  should  be  the  actual  value  of  the  property  in  the  condition  it  was 
in  at  the  time  of  loss,  taking  into  consideration  its  age  and  condition,  and  not 
necessarily  what  it  would  cost  to  erect  a  new  building.  The  assured  should 
be  allowed  th£  value  of  his  building  at  the  time  of  loss,  and  if,  by  reason 
of  age  or  use,  it  is  less  valuable  than  a  new  building,  erected  upon  the 
same  plan,  of  similar  materials,  and  of  the  same  dimensions,  the  in- 
surer should  be  allowed  for  such  difference  arising  from  deterioration.^ 
This  rule,  however,  does  not  apply  where  the  insurer  elects  to 
rebuild.     In  that  case,  he  is  to  be  allowed  nothing  for  the  dififer- 


^ Hoffman  V.  Western,  etc.,  Ins.  Co.,  1  La.  An.  216  iWe^ern,  etc.,  Ins.  Co.  v. 
Transportation  Co.,  12  WaU.  (U.  S.)  201 ;  Hereules  Ins.  Co.  v.  Hunter,  14  C.  C. 
(Sc.)  1137. 

'Cam.  Ins.  Co.  v.  Setinett,  37  Penn.  St.  205. 

»^M™i  Ins.  Co.  V.  Johnson,  11  Bush.  (Ky.)  587;  5  Ben.  F.  I.  C.  798. 
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ence  between  the  value  of  an  old  and  a  new  building.  If  he  would 
avail  himself  of  the  advantages  of  deterioration,  he  must  pay  in 
cash.  He  cannot  charge  the  insured  with  the  burden  of  paying  or 
allowing  to  him  the  difference  arising  in  consequence  of  his  election  to 
erect  a  new  building.  That  would  permit  a  person  to  make  another 
his  debtor  against  his  will,  which  the  law  does  not  permit.  It  is 
for  the  jury  to  say  what  the  actual  value  of  the  building  was,  in 
view  of  all  the  facts,  and  their  finding  is  conclusive.'  Where  there 
is  unreasonable  delay  in  repairing,  after  notice  is  given  of  its  inten- 
tion to  do  so  by  the  insurer,  the  assured  is  entitled  to  damages  for 
the  building  by  the  action  of  the  weather,'  and  for  the  rent  of  the 
premises  during  such  delay.'  The  rale  is,  applicable  alike  to  build- 
ings, machinery,  or  other  property,  that  the  value  is  to  be  determined 
by  the  condition  the  property  was  in  at  the  time  of  loss,  and  in  arriving 
at  the  measure  of  loss,  it  is  proper  to  show  what  the  expense  of  similar 
new  buildings,  machinery,  or  property  would  be,  and  then  ascertain 
what  the  difference  in  value  is  between  the  new  and  that  which  was 
destroyed,  and  the  difference,  if  any,  is  to  be  allowed  to  the  insurer." 

The  value  of  the  building  as  such,  and  not  what  the  assured  loses 
by  way  of  interruption  to  his  business,  loss  of  profits,  etc.,  is  the  meas- 
ure of  recovery,"  but  if  the  value  of  the  building  is  put  in  issue  by 
the  pleadings,  the  rental  of  the  buildings  may  be  shown."  "When  the 
loss  is  total,  and  exceeds  the  sum  insured,  the  whole  sum  named  in 
the  policy  is  due.' 

Extent  of  insurable  interest  cannot  be  eKceeded — Mortgagee,  etc. 

Sec.  447.  This  rule  is  extended  to  mortgagees  or  any  other  persons 
holding  an  interest  in  the  property  as  security  for  a  debt,  or  against 

^  Bnnleyv.  National  Ins.  Co.,  11  Met.  (Mass.)  19.5. 

'American  Central  In.i.  Co.  v.  McLanathan,  11  Kan.  533;  5  Ben.  F.  I.  C.  471. 

^Home  Mut.  Ins.  Co.  v.  Garfield,  60  111.  124  ;  14  Am.  Rep.  ;  see  sec.  130. 

*  In  Vance  v.  Forster,  2  Can.  &  D.  118,  the  policy  covered  machinery,  and  in  an 
action  for  the  loss,  the  court  held  that  the  state  and  condition  of  the  property,  at 
the  time  of  los.s,  must  be  considered  by  the  jury,  and  what  it  woald  cost  to  replace 
iti  and  that  they  mig'ht  ascei-tain  what  would  be  the  entire  cost  of  new  machinery, 
and  then,  whether  the  mill  would  be  better,  and  how  much,  with  jisw  machinery, 
than  with  that  destroyed,  and  that  the  ditference  between  the  value  of  new 
machinery  and  that  which  was  destroyed  should  be  deducted  from  the  entire 
expense  of  the  new,  and  the  remainder  would  express  the  measure  of  recovery. 

'  Willis  V.  Boston  Ins.  Co.,  6  Pick.  (Mass.)  182 ;  Menzies  v.  JV.  British  Ins.  Co., 
9  0.  C.  (Sc.)  694 ;  JSflblo  v.  iV.  A.  Ins.  Co.,  1  Sandf.  (N.  Y.)  551  ;  Wriqht  v.  aStoi 
K  Ins.  Co.,  1  Ad.  &  El.  621.  \  /  .  j/ 

■..    '^Cumberland,  etc.,  Ins.  Co.  v.  Sehell,  30  Penn.  St.  31. 

i     'iVfi.s.5.  Mut.  Ins.  Co.  v.  Ingram-,  34  Miss.  215  ;  Peddie  v.   Quebec  F.  Ass.   Co., 

Stuart  (Sc.)  174  ;  Phillips  v.  Perry  Co.  Ins.  Co.,  7  Phila.  (Penn.)  673  ;  ^tna  Ins. 

Co.  V.  Tyler,  16  Wend.  (N.  Y.)  385 ;  Eichmondville  Seininary,  etc.,  v.  Hamilton 

Ins.  Co.,  14  Gray  (Mass.)  459;  Nioolet  v.  Ins.  Co.,  3  La.  366. 
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loss  to  themselves.  Their  actual  loss  is  the  measure  of  recovery.  If 
the  mortgage  debt,  or  other  claim  has  been  paid  in  full  or  quieted, 
nothing  is  due  upon  the  policy,  because  all  insurable  interest  is  gone. 
If  it  has  been  paid  in  part,  or  in  anywise  been  partially  »atisiied,  only 
the  balance  remaining  due,  can  be  recovered,  for  that  is  the  limit  of  the 
insurable  interest.'  But,  it  is  only  when  payments  have  been  actually 
made  befure  loss,  that  any  deductions  can  be  made.  The  fact  that  the 
mortgage  debt  was  paid,  or  assigned  to  a  third  person,  after  a  loss 
under  the  policy,  does  not  benefit  the  insurer,  and  cannot  be  set-off, 
against  the  insurance.'  Nor  can  the  insurer  avail  himself  of  the  fact, 
that  the  property  covered  by  the  mortage,  even  after  the  loss,  is  ample 
security  for  the  debt,  or  that  it  is  worth  partly  as  much  as  the  debt. 
The  loss  must  be  paid  to  the  extent  of  the  mortgagee's  interest,  covered 
by  the  policy,  irrespective  of  the  value  of  the  security.''  So  where 
goods  are  insured  by  a  carrier,  bailee,  commission  merchant,  agent  or 
other  person  insuring  for  himself,  the  measure  of  recovery  is  his  inter- 
est in  the  goods,  which  is  represented  by  his  charges  paid  thereon,  or 
to  be  paid,  and  his  expected  profits  therefrom,'  unless  by  law  or  gen- 
eral usage  he  is  liable  to  the  bailor  for  the  full  value  of  the  goods,  in 
■which  case  he  would  be  entitled  to  recover  the  value  of  the  goods  at 
the  time  of  loss,'  and  the  same  is  true,  where  the  policy  covers  "  goods 
his  own,  or  held  in  trust  or  on  commission."" 

Be-insarers. 

Sec.  448.  As  between  re-insurers,  the  same  rule  prevails.  The 
re-insurer  is  entitled  to  the  benefit  of  any  settlement  made  by  the 
original  insurer  with  the  original  assured,  and  cannot  be  called  upon 
to  pay  more  than  the  original  insurer  pays,'  except,  possibly,  in  cases 

^ffadley  v.  iV.  H.  F.  Ins.  Co.,  55  N.  H.  110  ;  5  Ben.  F.  I.  C.  700  ;  S.  P.  III.  Mut. 
Ins.  Co.  V.  Andes  Ins.  Co.,  ante. 

'Bains  V.  Quincy,  etc.,  Ins.  Co.,  10  Allen  (Mass.)  113  ;  5  Ben.  F.  I.  C.  35. 

^  StrOTig  v. 'Manufacturers'  Ins.  Co.,  10  Pick.  (Mass.)  40;  Itis.  Co.  Y.TJpdegraff, 
21  Penn.  St.  513;  Carpenter  v.  Washington  Itis.  Co.  16  Pet.  (U.  S.)  496;  Kerno- 
ehan  v.  Bowery  Ins.  Co.,  17  N.  Y.  428 ;  Sussex,  etc.,  Ins.  Co.  v.  Woodruff,  26  N.  J. 
541 ;  Foster  v.  Equitable  Ins.  Co.,  2  Gray  (Mass,)  216  ;  Boston  &  Salem  Ice  Co. 
V.  Royal  Ins.  Co.,  12  Allen  (Mass.)  381 ;  Clark  v.  Wilson,  103  Mass.  221 ;  King 
State,  etc.,  Itis.  Co.,  7  Cush.  (Mass.)  1. 

*  Putnam  V.  Mercantile  Ins.  Co.,  5  Met.  (Mass.)  386;  Savage  w.  Com  Ex.  Ins. 
Co.,  36  N.  Y.  655  ;  Field  on  Damages,  447,  et  seq. 

^ BeForoit  v.  Fulton  Ins.  Co.,  ante. 

'  Waring  v.  Indemnity  Ins.  Co.,  ante  ;  Turner  v.  Stetts,  28  Ala.  420  ;  Waters  v. 
Monarch  Ins.  Co.,  5  El.  &  Bl.  80 ;  Ayres  v.  Hartford  Ins.  Co.,  17  Iowa,  176  ; 
Hmbfth  v.  Peoples'  Ins.  Co.,  36  Md.  398  ;  BeForest  v.  Fulton  Ins.  Co.,  1  Hall 
(N.  Y.)  84;  Lnev.  Howard  Ins.  Co.,  11  Cush.  (Mass.)  324. 

'In  III.  Mut.  Ins.  Co.  v.  The  Andes  Ins.  Co.,  67  111.  362  ;  5  Ben.  F.  I.  C.  456, 
the  original  insuser's  policy  covered  $6,000  ;  the  i-e-insurer  covered  $2,000  of  the 
risk.  The  original  insurer  settled  the  loss  for  |600.  Held,  that  he  could  recover 
no  more  than  that  of  the  re-insurer. 
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where  the  orignal  insurer  has  become  insolvent,  although  upon  what 
ground,  or  upon  what  principle  a  different  rule  prevails  in  such  cases, 
it  is  difficult  to  see  or  understand.  That  any  distinction  should  be 
made  betweaii  a  solvent  or  insolvent  company  in  this  respect,  is  not 
warranted  by  principle  or  the  rules  of  fairdealing,  and  is  wholly  repug- 
nant to  the  rules  ordinarily  prevailing  as  to  insurable  interest  or  adjust- 
ment of  losses.' 

Shifting  risks— Substituted  property. 

Sec.  449.  Where  a  policy  is  issued  for  a  term  upon  goods  in  a  store, 
manufacturer's  stock,  or  other  property  which  the  insurer  knows  or 
ought  to  know  the  assured  does  not  intend  to  keep  constantly  on  hand, 
but  simply  desires  and  expects  the  policy  to  cover  goods  of  the  same 
class,  the  assured  is  entitled  to  recover  for  any  goods  of  the  same  class, 
although  none  of  them  were  on  hand  when  the  policy  was  issued. 
This  rule  applies  to  household  furniture,  and,  in  case  the  policy  is 
assigned  with  the  consent  of  the  insurer,  the  policy  will  be  operative 
to  cover  the  furniture  of  the  assignee  in  the  same  building  and  for  the 
same  sum." 

Rule  when  several  policies  in  part  cover  the  same  property. 

Sec.  450.  Where  several  policies  cover,  in  part,  the  same  property,  as 
where  one  policy  covers  stock  manufactured  and  unmanufactured,  and 
and  another  covers  manufactured  stock  simply,  the  rule  of  adjustment, 
as  stated  by  Thomas,  J.,'  is  "  ascertain  the  amount  of  manufactured 
and  unmanufactured  stock,  separately.  Then,  as  the  value  of  the  entire 
stock  is  to  the  sum  insured,  so  would  be  the  amount  of  the  unmanu- 
factured stock  to  the  result  sought.  For  example :  The  entire  stock 
is,  say  $2,100,  of  this  the  manufactured  is  |1,500,  the  unmanufactured 
$600.  The  amount  insured  on  both,  is  $700.  Then,  as  $2,100  is  to 
$700,  so  is  $600  to  the  result  sought." 

Rule  where  there  is  other  insurance,  and  a  limitation  as  to  liability  to  three-fourths  or  any  other 
portion  of  actual  value. 

Sec.  451.  When  there  are  two  or  more  policies  upon  the  same  prop- 
erty, and  one  of  them  contains  a  provision  that  "  when  property  is 
insured  by  this  company  solely,  three-fourths  only  of  the  value  will 
be  taken,  and  in  case  of  loss  will  pay  only  three-fourths  the  value  at 
the  time  of  loss,"  and  that  "  in  case  of  loss  or  damage  of  property, 
upon  which  double  insurance  exists,  the  company  shall  be  liable  to 

'See  Sec.  382. 

^  Cwmmings  v.  Cheshire,  etc.,  Iv.i.  Co.,  55  N.  H.  457 ;  5  Ben.  F.  I.  C.  769. 

^ Blake  v.  Exehange,  etc.,  Ins.  Co.,  12  Gray  (Mass.)  265;  4  Ben.  F.  I.  C.  306. 
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pay  only  such  proportion  thereof,  as  the  sum  insured  by  this  company 
bears  to  the  whole  amount  insured  thereon,  such  amount  not  to  exceed 
three-fourths  the  actual  value  of  the  property  at  the  time  of  loss." 
The  rule  of  adjustment  is,  first  to  ascertain  the  actual  value  of  the 
property  at  the  time  of  loss,  from  which  deduct  one-fourth  the  amount. 
Then  ascertain  the  total  amount  of  insurance,  and  divide  the  amount 
of  loss  by  the  amount  of  insurance,  and  multiply  the  quotient  by  the 
amount  of  the  policy,  and  the  product  will  be  the  amount  for  such 
insurer  to  pay,  if  no   more   than   the   amount  of  the  policy.     If  it 
exceeds  the  amount  of  the  policy  the  loss  is  total,  and  the  full  amount 
covered  by  the  policy  is  due.     If  less  than  the  amount  of  the  policy, 
only  such  proportional  part  is  due.     Thus,  where  under  such  a  policy 
§2,000  is  insured,  and  there  is  other  insurance  to  the  amount  of  $3,000, 
the  insurer  is  liable  only  for  two-fifths  of  three-  fourths  of  the  actual  loss.' 
If,  however,  the  other  policy  or  policies  do  not  cover  all  the  property 
covered  by  such  policy,  the  value  of  the  property  not  covered  by  the 
other  policies,  is  not  subject  to  such  proportionate  assessment,  and  the 
policy  must  bear  that  portion  of  the  loss  alone.     Thus,  where  a  policy 
with  such  provisions  as  were  stated,  supra,  covered  |2,000,  "  on  his 
stock  in  trade,  being  mostly  chamber  furniture  in   sets,  and  other 
articles  usually  kept  hy  furniture  dealers,"  and  there  were  two  other 
policies   of    $1,500  each,   covering   simply   the    assured's    "  stock  of 
furniture,"  and  which  did  not  embrace  articles  usually  kept  by  fur- 
uiture  dealers,  such  as  paints,  oils,  varnish,  etc.,  and  there  was  a 
loss,  which  the  jury  found  amounted  to   $5,917.50,   and   the  value 
of  the  paints,  oils   and   varnish  was   $826.84— the   court  held  that 
the  value  of  those  articles   should  be  deducted  from  the  total  loss, 
and  two-fifths  of  the  remainder  added  to  three-fourths  of  $826.84, 
would  give  the  amount  for  which  the  defendant  company  was  liable." 
Where  there  are  no  such  limitations  upon  liability,  and  there  are 
several  policies  covering  the  same  property,  and  the  loss  is  less  than 
the  insurance,  the  amount  of  the  loss  divided  by  the  whole  amount  of 
insurance,  and  the  quotient  multiplied  by  the  amount  of  each  policy, 
gives  the  proportion  that  'each  is  to  pay.     Where,  as  in  the  case  pre- 
viously cited,  the  policies   do  not  all  attach  alike,  if  the  property 
destroyed  is  covered  by  all  the  policies,  and  the  property  also  covered 
by  one  or  more  of  the  other  policies  is  not  destroyed,  the  value  thereof 

^ Haley  v.  JOordliester,  etc.,  Ins.  Co.,  12  Gray  (Mass.)  349 ;  4  Ben.  F.  I.  C.  348. 
''Haley  v.  Dorchciter,  etc.,  Ins.  Co.,  1  Allen  (Mass.)  536. 
49 
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is  not  to  be  deducted,  because  each  policy-holder  is  liable  for  the  destrac- 
tion  of  anp  of  the  property,  to  the  extent  of  the  sum  insured  by  it.' 

Rule  when  insured  bears  proportion  of  loss. 

Sec.  452.  Where,  as  is  sometimes  the  case,  a  policy  contains  a  con- 
dition that  "  where  property  is  damaged  by  removal  from  a  building 
which  is  exposed  to  fire,  said  damage  shall  be  borne  by  the  assured 
and  insurers  in  such  proportion  as  the  whole  sum  insured  bears  to  the 
whole  value  of  the  property  insured,  of  which  proof  in  due  form  shall 
be  made  by  the  claimant,"  in  case  of  a  destruction  of  a  part  of  the 
property  by  fire,  and  an  injury  to  a  part  by  removal,  the  rule  for 
ascertaining  what  proportion  of  such  damage  each  should  bear,  is  to 
ascertain  the  total  value  of  the  property  at  risk,  the  damage  by  removal, 
and  this  each  party  must  pay  in  proportion  to  their  respective  interests. 
To  illustrate :  The  total  value  of  the  stock  is  $20,000 ;  the  loss  by 
removal  is  $1,000,  and  the  amount  of  insurance  is  $1,000.  The  interest 
of  the  assured  is  ^gths  of  $1,000,  and  the  interest  of  the  insurer  j^th, 
leaving  $50  of  such  loss  for  the  insurer  to  pay,  and  the  balance  of  $950 
to  be  borne  by  the  insured  himself." 

Assured,  unless  stipulating  to  do  so,  not  bound  to  keep  up  other  insurance. 

Sec.  453.  Unless  the  insurers,  in  their  policies,  stipulate  that  other 
prior  or  subsequent  insurance  shall  be  kept  on  foot  during  the  life  of 
their  respective  policies,  the  assured  may  cancel  either  or  any  of  them, 
and  the  insurer  is  entitled  to  no  deduction  of  a  proportional  part  which 
such  insurance  would  have  borne  if  kept  on  foot.  If  the  insurers 
desire  to  avail  themselves  of  such  relief,  they  must  stipulate  therefor 
in  their  policies,  and  the  fact  that  the  policy,  on  its  face,  states  "  other 
insurance  exists  upon  the  property  to  the  amount  of  $5,000,"  is  not  a 
warranty  that  such  other  insurance  shall  continue  to  exist  for  a  single 
hour  even  after  the  policy  is  issued.  It  is  enough,  if  true  when  the 
policy  was  made.' 

Partial  loss— Subsequent  total  loss. 

Sec.  454.  Where  there  has  been  a  partial  loss  paid  under  a  policy, 
and  subsequently  there  is  a  total  loss  of  the  game  property,  the  assured 
is  only  liable  for  the  difference  between  the  sum  insured  and  the  amount 
paid  under  the  partial  loss.  Thus,  if  a  policy  covers  a  building  for 
$500,  and  there  is  a  partial  loss  of  $50,  which  is  paid,  the  sum  insured 


^Com.  V.  Hide  &  Leather  Ins.  Co.,  112  Mass.  436. 

'Peoria  M.  &  F.  Ins.  Co.  v.  Wilson,  5  Minn.  53;  4  Ben.  F.  I.  G.  497. 

^Fbrbmhv.  We.fem  In^-Co.,4:  Gray  (Mass.)  337;  Baley  v.  Dorchester,  etc., 
Ins.  Co.,  12  firay  (Mass.)  349. 
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is  thereby  reduced  to  §450,  and  if  subsequently  there  is  a  total  loss, 
$450  is  the  maximum  limit  of  the  insurer  s  liability.' 

Leasohold  interest. 

Sec.  455.  Where  the  policy  simply  covers  the  interest  of  the  assured 
under  a  lease,  the  limit  of  recovery  is  the  value  of  the  unexpired  term. 
Nothing  can  be  recovered  for  damages  by  the  interruption  of  the 
business,  or  for  loss  of  profits.  If  the  assured  desires  to  have  those 
interests  covered,  the  policy  must  expressly  and  specifically  cover 
them." 

Where  a  policy  covers  a  building  upon  leased  lan^J,  the  lease  of  which 
is  about  to  expire,  the  measure  of  recovery  is  the  intrinsic  value  of  the 
building,  and  not  what  it  is  worth  to  remove  to  another  lot." 

Effect  of  adjustment. 

Sec.  456.  The  fact  that  the  loss  has  been  adjusted  by  the  insurers, 
does  not  necessarily  entitle  the  assured  to  recover  that  amount.  The 
adjustment,  of  itself,  merely  amounts  to  an  admission  on  the  part  of 
the  insurer  that  the  sum  fixed,  is  due,  if  the  insured  is  entitled  to  have 
anything  under  the  policy,"^  and  does  not  estop  the  insurer  from  setting 
up  fraud  upon  the  part  of  the  assured,  or  a  breach  of  any  of  the  con- 
ditions of  the  policy  that  operate  to  defeat  the  insurer's  liability.' 

Contract  for  pnrcliase. 

Sec.  457.  The  fact  that  the  assured  does  not  hold  the  absolute  title 
to  the  property  insured,  does  not  necessarily  prevent  him  from  recov- 
ering the  full  value  of  the  property  insured.  Thus,  a  person  who  has 
gone  into  possession  of  premises  under  a  contract  to  purchase,  but 
who  has  not  paid  all  the  purchase-money,  nevertheless  has  an  insura- 
ble interest  to  the  extent  of  the  full  value,  and  may  recover  the  same 
upon  the  policy.'  But  where  the  assured  has  contracted  to  sell  the 
property,  and  has  given  possession  under  the  contract,  and  received  a 
part  of  the  purchase  money,  although  the  title  has  not  passed,  he  can- 
not recover  beyond  the  unpaid  purchase-money.' 


'  Cv/rry  v.  Com.  Ins.  Co.,  10  Pick.  (Mass.)  535. 

■'Niblo  V.  N.  American  F.  Ins.  Co.,  1  Sandf.  (N.  Y.)  551 ;  Menzies  v.  N.  BritliJi 
Ins.  Co.,  9  C.  C.  (Sc.)  694  ;  Laurent  v.  Chatham  Ins.  Co.,  1  Hall  (N.  Y.)  41. 

'Laurent  v.  Chatham  Ins.  Co.,  1  Hall  (N.  Y.)  40. 

*  Whipple  V.  North  Britiih,  etc.,  Im.  Co.,  5  Ins.  L.  J.  71. 

'Herbert  v.  Champion,  1  Camp.  134;  ffammon  v.  Beverly,  1  Taunt.  119;  Mat- 
thews V.  General,  etc.,  In.i.  Co..  9  La.  An.  590 ;  Lash  v.  Martin,  19  C.  C.  (Sc.)  101 ; 
Russell  V.  Dvnskey,  6  Moore,  233. 

'.^na  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385. 

^Shotwell  V.  Jefferson,  Ins.  Co.,  5  Bos.  (N.  Y.)  247. 
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Goods  in  the  hands  of  a  manufacturer. 

Sec.  458.  The  measure  of  recovery  upon  stock  wrought  and  un wrought 
and  in  process  of  manufacture  being  the  actual  loss,  the  value  of  each 
is  to  be  ascertained,  to  wit :  the  value  of  the  raw  material ;  then  to  that 
in  process  of  manufacture,  the  cost  of  labor  and  materials  employed  as 
far  as  the  process  of  manufacture  has  advanced,  is  to  be  added  to  the 
value  of  the  raw  materials  employed,  and  nothing  can  be  claimed  for 
interest  on  capital,  either  in  plant  or  machinery,  or  for  prospective 
profits ;  and  it  would  seem  that  where  a  policy  covers  property  in  the 
hands  of  a  manufacturer,  as  stated  supra,  that  his  recovery  for  the  loss 
of  manufactured  stock,  in  the  absence  of  any  provision  covering  profits, 
should  be  restricted  to  the  value  of  raw  materials  with  the  cost  of  manu- 
facture added.  I  have  found  no  case  in  which  this  question  has  been 
directly  raised  or  passed  upon,  and  merely  put  forward  the  idea  as  a 
suggestion.  There  are  many  difficulties  in  the  way  of  the  rule,  and 
many  serious  objections  to  it,  that  would  seem  to  render  it  impracti- 
cable ;  but  the  result  attained  is  far  more  just,  both  to  the  assured  and 
the  insurer,  than  that  which  virtually  permits  the  manufacturer  to 
recover  profits  upon  his  manufactured  goods  by  recovering  their  mar- 
ket value.  In  the  case  of  manufactured  goods  in  the  hands  of  a 
dealer  who  has  purchased  them  in  market,  of  course  the  value  of  the 
goods  upon  the  day  of  loss  is  the  measure.  In  such  cases  the  value 
of  raw  material  and  the  cost  of  production  are  of  no  account,  and  is 
not  admissible  in  evidence  upon  the  question  of  value,  neither  is  the 
cost  of  the  goods  to  the  dealer  determinate  of  the  question,  although 
proper  to  be  shown  in  the  process  of  adjustment ;  but  the  real  limit 
of  recovery  is  the  value  of  the  goods  at  the  time  and  place  of  loss,  which 
the  assured  must  establish. 

Total  and  partial  loss — The  salvage. 

Sec.  459.  Mr.  Bunyon,  in  a  recent  English  work  upon  Fire  Insur- 
ance, p.  115,  et  seq.,  in  treating  upon  the  subject  of  adjustment, 
says:  "A  total  loss,  in  the  language  of  fire  insurance,  does  not 
mean,  as  in  marine  insurance,  the  total  destruction  of  the  property, 
but  its  destruction  or  injury  to  such  an  extent  as  to  render  the  insurer 
liable  to  pay  the  total  sum  insured.  A  ship  may  be,  and  perhaps 
often  is,  caught  by  a  hurricane  and  lost,  with  all  hands  on  board,  but 
a  fire  rarely  totally  destroys  the  insured  property.  The  residue 
remaining  after  the  fire  is  termed  the  salvage.  Upon  the  settlement 
of  a  loss  it  is  always  an  important  consideration  to  decide  to  whom  the 
salvage  belongs.    It  will  be  remembered  that,  when  the  policy,  as  is 
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usually  the  case,  contains  no  conditions  of  average,  the  assured  is  enti- 
tled to  recover  in  case  of  tire  for  any  damage  up  to  the  amount  insured, 
without  reference  to  any  proportion  between  the  sum  insured  and  the 
value  of  the  property.  When,  therefore,  the  owner  is  insuflSciently 
insured  upon  an  ordinary  policy,  and  the  iusurance  money,  together 
with  the  value  of  the  salvage,  does  not  make  up  more  than  the  value 
of  the  property  immediately  before  the  fire,  the  salvage  will  always 
belong  to  him.  When  the  owner  is  insured  up  to  the  full  value,  and 
the  claim  is  admitted  as  a  total  loss,  any  salvage  belongs  to  the 
insurers.' 

When  the  policy  contains  conditions  of  average. 

Sec.  460.  When  conditions  of  average  are  added,  the  assured  can 
only  recover  such  proportion  of  the  loss  as  the  sum  insured  shall  bear 
to  the  whole  value  of  the  property  immediately  before  the  fire.  If  the 
property  is  fully  insured,  these  conditions  are  inoperative  ;  but  if  this 
is  not  the  case,  the  assured,  in  the  settlement,  takes  the  position  of  an 
insurer  for  the  proportion  uncovered  by  the  policy,  and  is  entitled  to 
share  in  the  salvage  precisely  as  if,  instead  of  being  the  assured,  he 
had  been  an  underwriter  for  an  amount  equal  to  the  uninsured  pro- 
portion. The  expenses  of  putting  out  the  fire  are,  as  we  have  seen, 
provided  for  -by  the  conditions,  and  form  a  separate  and  distinct  item, 
involving  a  liability  in  addition  to  the  risk  of  paying  the  sum  assured ; 
but  if  any  expenses  have  been  incurred  in  preserving  the  salvage, 
these  will  fall  primarily  upon  the  salvage,  and  must  be  borne  by  the 
persons  benefiting  by  it  in  proportion  to  their  respective  interests. 

^  When  the  insurers  have  paid  the  fall  value. 

Sec.  461.  When,  as  sometimes  happens,  the  insurers  pay  to  the 
assured  the  full  value  of  a  parcel  of  goods  which  have  been  damaged, 
leaving  the  property  in  the  hands  of  an  auctioneer  to  dispose  of,  in 
such  a  case,  and  whenever  the  assured  receives  the  full  value  of  his 
property,  and  his  claim  is  so  discharged,  the  salvage,  as  we  have  seen, 
belongs  to  the  insurers ;  and  should  it  eventually,  upon  a  rise  in  the 
markets,  fetch  more  money  than  they  have  paid  to  the  insured,  they 
will  be  entitled  to  retain  the  whole  as  purchasers  of  the  goods.  Such 
cases  have,  it  is  understood,  actually  occurred  in  practice. 

Unauthorized  detention  of  salvage  by  third  parties. 

Sec.  462.  An  interestiiig  case  upon  the  subject  of  salvage,  arose  out 
of  the  great  ftre  of  June,  1861,  at  London  Bridge."     A  quantity  of 

^Da  Costa  v.  Firth,  4  Bun-.,  1966. 
^JBucUeij  V.  Gh-jss,  3  B.  &  S.  566,  Q.  B. 
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tallow,  the  property  of  various  persons,  was  melted  by  the  fire,  and 
flowed  through  the  sewers  into  the  river.  When  floating  down  the 
Thames,  a  portion  was  taken  possession  of  by  unauthorized  persons, 
and  sold  to  the  plaintiff,  who  was,  of  course,  aware  of  all  the  circum- 
stances relating  to  it.  The  police  took  the  plaintiff  with  his  purchase 
into  custody,  and  charged  him  with  utilawful  possession  of  the  tallow. 
The  magistrate  dismissed  the  charge,  but  ordered  the  tallow  to  be 
detained  under  the  provisions  of  the  Police  Regulation  Act.'  This 
was  done,  but  becoming  a  nuisance,  it  was  sold  by  the  direction  of  the 
Commissioner  of  Police  before  the  expiration  of  the  12  months  limited 
by  sec.  30  of  the  Act.  Under  these  circumstances,  the  plaintiff  brought 
an  action  against  the  purchaser  to  recover  the  value  of  the  tallow 
taken  from  hira,  contending  that  the  tallow  had  been  abandoned  by 
the  owners  and  was  vested  in  the  finder,  in  whom  the  property  had 
beed  revested  by  the  unlawful  sale.  The  court  held  otherwise,  con- 
sidering that  there  was  no  evidence  that  the  tallow  had  been  abandoned, 
and  inclining  to  think  that  the  possession  of  the  plaintiff  had  been 
felonious ;  that,  as  regards  the  original  owners,  the  legal  effect  of  the 
mixture  of  the  tallow  was  probably  to  make  them  tenants  in  common 
in  equal  portions  of  the  mass ;  also,  that  without  resorting  to  the 
Police  Acts  at  all,  the  constable  was  justified  in  seizing  the  tallow, 
and  that  thereupon  the  possesion  of  the  police  was  that  of  the  true 
owners. 

The  assured  cannot  abandon  vlthont  the  consent  of  the  insurer. 

Sec.  463.  On  another  occasion,  where  there  was  a  considerable  dam- 
age done  to  a  large  and  varied  stock  of  goods,  a  claim  was  made  by  the 
assured,  upon  proving  that  the  value  of  the  stock  as  it  stood  upon  his 
books  was  fully  equal  to  the  amount  of  the  insurances,  to  abandon  it  to 
the  offices,  and  to  have  immediate  payment  made  to  him  in  full  of  the 
insurance  money.  It  was  argued  that  the  right  to  abandon  was  good 
by  a  forced  analogy  to  the  right  to  abandon  in  marine  cases,  where 
there  is  a  constructive  total  loss,  and  that  to  deny  it  would  be  a  great 
hardship  upon  the  assured,  whose  credit  and  even  solvency  might 
depend  upon  the  possession  of  the  stock  in  an  undamaged  state.  This 
latter  argument,  which  is  based  upon  a  consideratioTi  of  general  con- 
venience rather  than  of  law,  appears  to  be  met  by  observing,  that  the 
credit  which  may  be  obtained  either  through  the  ordinary  banking 
channels  or  elsewhere  upon  policies  on  which  serious   claims   have 


'  2  &  3  Vict.  i;.  71,  s.  29. 
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arisen,  can  scarcely  be  said  to  be  less  available  than  the  power  of 
obtaining  advances  upon  or  realising  by  sale  the  goods  themselves, 
A  careful  consideration  of  the  contract  of  fire  insurance  will,  however, 
at  once  prove  that  the  contention  thus  raised  could  not  be  sustained. 
The  terms  in  which  the  contract  is  couched,  which  are,  by  the  way, 
much  more  limited  than  those  of  a  marine  policy,  negative  the  claim, 
for  the  obligation  is  to  make  good  to  the  assured  'such  loss  or  damage 
by  fire  as  may  happen  to  the  property,  not  in  the  event  of  damage  to 
purchase  it  at  the  price  of   the  day  of  the  fire  ;  neither  have  the 
insurers  any  right  to  compel  the  assured  to  hand  the  property  over  to 
them.     The  right  of  abandonment  as  exercised  under  a  marine  policy 
is,  moreover,  inapplicable,  since  it  does  not   arise  where  the  goods 
insured  come   into   the    possession   of   the    assured,   although   in   a 
damaged  state,- yet  still  marketable  at  a  proportionate  price;'  but 
only  when  there  is  a  total  loss  either  absolutely  or  constructive ;  no 
amount  of  damage,  however  great,  which  does  not  threaten  the  entire 
destruction  of  the  thing  insured,  justifying  an  abandonment ;  •'  and 
further,  since  even  in  the  case  of  a  marine  insurance,  if  the  facts  were 
such  as  to  justify  a  notice  of  abandonment,  yet  if  at  the  time  an  action 
is  brought,  what  had  antecedently  been  a  constructive  total  less,  has, 
by  subsequent  events,  ceased  to  be  so,  and  become  an  average  loss 
merely,  a  compensation  for  an  average  kss  can  alone  be  recovered.^ 
Thus,  in  a  recent  case  in  the  House  of  Lords,  upon  a  marine  policy, 
where   the   opinion   of   the  judges  was   called  for,  Blackburn,  J., 
observed :  There  is  no  notice  of  abandonment  in  cases  of  fire  insur- 
ance, .but  the  salvage  is  transferred  upon  the  principle  of  equity, 
expressed  by  Lord  Hardwicke,  in  Randal  v.  Cockran,  1  Ves.  98,  that 
the  person  who  originally  sustains  the  loss,  is  the  owner,  but  after 
satisfaction  made  to  him  the  insurer.'' 

Ascertainment  of  damage  by  sale. 

Sec.  464.  The  usual  practice,  when  a  loss  has  happened  and  the 
goods  are  materially  injured,  is  to  ascertain  the  amount  of  the  dam- 
age by  a  sale  by  auction  with  the  consent  and  for  the  benefit  of  all 
parties.     The  damaged  goods  are  placed  in  the  hands  of  the  auction- 

"  Thompson  v.  The  Royal  Exchange  Assurance  Company,  10  East.  214 ;  JVavone 
v.  Haddom,,  9  C.  B.  BO ;  Rosetto  v.  Gumey,  11  C.  B.  176. 

'  Cazalet  v.  St.  Barbe,  1 T.  R.  187 ;  Fiimeaux  v.  Bradley,  Parke  on  Insurance,  365 
8th  Ell.;  Anderson  v.  Wallis,  2  M.  &  Sel.  240;  McAndrewv.  Vauffhan,  Parke  on 
Insurance,  252 ;  Arnould  on  Maidne  Insurance,  919,  968,  et  seq.,  Ed.  1866. 

'  Mclver  v.  Henderson,  4  M.  &  Sel.  584. 

'Rankin  v.  Putter,  L.  R.  C  Eng.  &  Ir.  Ap.  118. 
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eer,  who  accounts  to  the  insured  or  the  insurers,  as  the  case  may  he, 
for  the  proceeds  of  the  sale  less  the  expenses,  the  difference  between 
the  value  of  the  goods  at  the  time  of  the  fire  and  the  proceeds  of  the 
sale  being  made  good  by  the  insurers.  In  such  a  case,  it  is  essential 
to  their  interests  that  undamaged  goods  should  not  be  included,  since 
the  loss  by  a  forced  sale  may  be  very  great,  and  a  responsibility 
thereby  thrown  upon  them,  which  can,  in  no  case,  be  fairly  entitled  a 
damage  by  fire.  And  it  is  here  that  the  importance  of  the  question 
of  abandonment  arises.  It  is  one  thing  for  the  insurers  to  pay  for  the 
injury  actually  occasioned,  and  another  to  be  compelled  to  become  the 
immediate  purchasers  of  a  vast  amount  of  merchandise,  which  they 
may  only  be  able  to  realize  on  terms  far  below  its  value.  If,  how- 
ever, the  insured  and  the  insurers  cannot  agree  as  to  the  mode  of  dis- 
posing of  the  salvage,  the  former  may  be  entitled  to  test  the  amount 
of  his  loss  by  a  sale,  without  their  concurrence,  but  he  will  be  respon- 
sible in  such  a  case  for  the  propriety  of  his  proceedings. 

Sound  goods  not  to  be  sold. 

Sec.  465.  It  is  also  important  to  observe  that  the  rule  which  holds 
good  in  marine  insurance,  that  the  insurers  •'  are  not  liable  to  loss, 
owing  io  the  assortment  being  broken,'  is  equally  applicable  here,  and 
that,  therefore,  if  out  of  whole  packages  or  bales  of  manufactured 
goods  only  a  few  articles  are  damaged,  the  assured  will  not  be  enti- 
tled to  have  the  sound  and  damaged  goods  sold  together,  since  the 
insurers  are  not  liable  for  loss  to  the  sound  portion,  being  accountable 
only  for  the  actual  injury  done  to  the  things  insured,  by  the  direct 
operation  of  the  peril  insured  against,  and  not  for  consequential 
damages.' 

The  assured  is  bound  to  exert  himself  to  save  the  property,  and  protect  the  salvage. 

Sec.  466.  When  a  fire  occurs,  the  assured  is  bound  to  do  all  in  his 
power  to  save  the  property,  and  so  to  deal  with  the  salvage  that  the 
least  possible  injury  may  eventually  happen  ;  a  fortiori,  he  cannot  be 
justified  in  standing  by,  and,  relying  for  his  protection  upon  his 
policy,  suffering  others  to  misuse  the  damaged  goods.  It  speaks  well 
for  the  good  feeling  usually  displayed  on  such  occasions,  that  no  case 
has  been  reported  in  which  this  question  has  arisen  upon  a  fire  insur- 
ance. It  cannot,  however,  be  doubted  but  that  this  rule,  which 
applies  in  marine  insurance   in  the  case  of  abandonment,  is  here 


'  Avnould  on  Mai-ine  Insur3,nce,  836,  ed.  1866,  citing-  Stevens  on  Averac-e,  155- 
158,  5th  e.l.  ;  Beneck6,  Pr.  of  Indcm.  437,  438. 
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equally  applicable.  It  is  thus  stated  by  Mr.  Arnotjld  : '  'By  the 
general  law  maritime,  as  recogTiized  alike  in  this  country  and  foreign 
states,  the  assured  is  bound,  on  the  occurrence  of  any  casualty  which 
authorizes  an  abandonment,  to  use  his  utmost  endeavors  to  rescue 
from  destruction,  or  to  reclaim  from  capture,  the  property  insured, 
so  as  to  lighten,  as  far  as  possible,  the  burden  which  is  to  fall  on  the 
underwriters.  In  so  doing,  he  is  considered  to  be  their  agent,  and 
the  exertions  which  he  makes  in  that  capacity  do  not  at  all  prejudice 
his  right  to  insist  on  his  abandonment.'  This  generally  recognized 
right  is  expressly  conferred  on  the  assured  in  our  English  (marine) 
policies,  by  a  special  clause,  to  the  following  effect :  '  And  in  case  of 
any  loss  or  misfortiine,  it  shall  be  lawful  to  the  assured,  their  factors, 
servants  and  assigns,  to  sue,  labor  and  travail  for,  in  or  about,  the 
defense,  safeguard  or  recovery  of  the  said  goods  and  merchandises,  or 
any  part  thereof,  without  prejudice  to  the  insurance,'  etc.  The  clause 
only  says,  '  it  shall  be  lawful'  for  the  assured  to  do  so  ;  but  the  law 
and  practice  of  this  and  almost  all  other  countries  impose  it  upon  him 
as  his  '  bounden  dutp,' '  and,  of  course,  the  same  principle  would 
apply  in  a  partial  as  in  a  constructive  total  loss. 

Arbitration. 

Sec.  467.  When  the  parties  are  unable  to  agree  as  to  the  amount 
of  the  loss,  and  no  fraud  is  imputed,  this  question  is  usually  settled 
by  arbitration,  and  it  will  be  found  that  all  policies  contain  conditions 
to  this  effect.  The  form  of  the  condition  is  important,  although  not 
so  much  so  as  formerly.  It  was  long  considered  that  such  conditions 
could  not  be  framed  in  such  a  manner  as  to  make  them  compulsory 
on  both  parties,  on  the  ground  that  courts  of  law  will  not  permit  their 
jurisdiction  to  be  ousted  by  previous  agreement ;  but  although  this 
proposition  is  true,  it  was  afterwards  shown  that  the  agreement  of  the 
parties  might  make  it  a  condition  precedent  to  the  right  to  bring  an 
action,  that  the  amount  of  damages,  or  the  time  of  paying  them,  or 
any  other  matter  which  does  not  go  to  the  root  of  the  action,  should 
be  settled  by  arbitration.  Such  a  condition  reduces  the  policy  from  a 
contract  to  pay  the  amount  of  damage  absolutely,  to  one  to  pay  such 
a  sum  as  the  damage  shall  be  ascertained  to  amount  to  by  a  third 
party,  and.  operates  as  the  substitution  of  the  arbitrator  for  the  jury 
to  ascertain  the  amount  of  the  damage,  which  is  a  very  different  thing 


'  Law  of  Marine  Insurance,  875 ;  Marshall,  Law  of  Marine  Insurance,  p.  497. 
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from  an  agreement  to  refer  every  question  or  matter  of  dispute  to 
arbitration.' 

When  the  condition  consisted  of  an  agreement  in  general  terms, 
that,  'in  case  any  difference  or  dispute  shall  arise  between  the 
insured  and  the  company  touching  any  loss  or  damage,  or  otherwise 
in  respect  of  any  insurance,  such  difference  shall  bo  submitted  to  two 
indifferent  persons  as  arbitrators,'  one  chosen  by  each  party,  and  with 
liberty  to  choose  an  umpire,  and  whose  award,  in  writing,  '  shall  be 
conclusive  and  binding  upon  all  parties ;'  it  was  held  that  the  agree- 
ment to  refer  was  collateral,  and  not  a  condition  precedent,  which 
could  be  pleaded  in  bar  to  the  action."  Although  there  is  no  doubt  as 
to  the  general  principle  of  the  law  on  this  subject,  the  question 
whether  the  true  construction  of  any  policy  brings  it  within  the  rule 
of  Scott  V.  Avery,  and  makes  the  ascertainment  of  the  damage  by 
arbitration  a  condition  precedent  or  not,  may  be  one  of  some  nicety. 
In  a  late  case,'  the  contract  in  the  policy  was  to  satisfy  the  loss  accord- 
ing to  the  exact  tenor  of  the  articles  subjoined.  One  of  the  articles 
provided  that  persons  assured  should  prove  their  loss  by  oath  or 
affirmation,  and  the  production  of  their  books  and  other  proper 
vouchers,  '  which  loss,  after  the  same  shall  he  adjusted,  shall  immediately 
be  paid  in  money  by  the  said  corporation,'  with  power  of  reinstate- 
ment added ;  and  then  went  on  to  say,  '  in  case  any  difference  shall 
arise  touching  any  loss  or  damage,  such  difference  shall  be  submitted 
to  the  judgment  and  determination  of  arbitrators,  indifferently 
chosen,  whose  award  shall  be  conclusive  on  all  parties.'  Here  the 
question  was,  whether  the  words  '  after  the  same  shall  he  adjusted,^ 
coupled  with  the  arbitration  clause,  made  the  adjustment  by  arbitra- 
tors a  condition  precedent,  and  it  was  held  (Bramwell,  B.,  dissenting) 
that  it  did  so.  Some  doubt  was  thrown  upon  the  correctness  of  the 
preceding  decision  of  Roper  v.  London,  but  the  doubt  was  as  to  the 
true  construction  of  the  contract  in  that  case,  and  the  application  of 
the  law — not  as  to  the  law  itself. 

In  Roper  v.  Lendon,  it  was  held  that  the  arbitration  clauses  in"  the 
common  law  procedure  acf  made  no  difference,  and  that  the  eleventh 
section  of  that  act  does  not  operate  as  a  bar  to  an  action,  but  only  lays 

'  Scott  V.  Aveiii,  5  H.  L.  C.  811 ;  2  Jur.  N.  S.  815  ;  Braimstein  v.  Accidental 
Death  Assurance' Co.,  1  B.  &  S.  782;  Lovxiides  v.  Lord  Stamford,  18  Q.  B.  425; 
'Predvxn  v.  Holman,  1  H.  &  C.  72. 

""Bopsr  V.  Lendon,  5  Jur.  N.  S.  491 ;  1  E.  &  E.  825. 

=  L.  R.  2  Exch.  237. 

*  17  and  18  Vict.  c.  125. 
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the  foundation  for  a  summary  application  to  the  court  or  a  judge  to 
stay  proceedings.  On  these  clauses,  it  is  to  be  observed  that  the  latter 
section  includes  courts  of  equity  as  well  as  courts  of  law,  and  although 
theie  is  a  discretion  reposed  in  the  court,  the  tendency  of  modern 
practice  is  to  consider  the  arbitration  clause  binding,  and  to  give  effect 
to  it  as  a  substantial  term  of  the  agreement  between  the  parties.' 
These  clauses  are  as  follows :  '  That  if  it  be  made  to  appear,  at  any 
time  after  the  issuing  of  the  writ,  to  the  satisfaction  of  the  court  or  a 
judge,  upon  the  application  of  either  party,  that  the  matter  in  dispute 
consists  wholly  or  in  part  of  matters  of  mere  account,  which  cannot 
conveniently  be  tried  in  the  ordinary  way,  it  shall  be  lawful  for  such 
court  or  judge,  upon  such  application,  if  they  or  he  think  fit,  to  decide 
such  matter  in  a  summary  way,  or  to  order  that  such  matter,  either 
■wholly  or  in  part,  be  referred  to  an  arbitrator  to  be  appointed  by  the 
parties,  or  to  an  oficer  of  the  court,  or,  in  county  causes,  to  the  judge 
of  any  county  court,  upon  such  terms  as  to  costs  or  otherwise  as  such 
court  or  judge  shall  think  reasonable ;  and  the  decision  or  order  of 
such  court  or  judge,  or  the  award  or  certificate  of  such  referee,  shall 
be  enforceable  by  the  same  process  as  the  finding  of  a  jury  upon  the 
matter  referred'  (sec.  3);  and  further,  where  parties  to  any  instru- 
ment executed  after  the  act,  '  shall  agree  that  any  then  existing  or 
future  differences  shall  be  referred  to  arbitration,'  and  an  action  at 
law  or  suit  in  equity  shall  have  nevertheless  been  commenced,  it  shall 
be  lawful  for  the  court  in  which  the  action  or  suit  is  brought,  or  a 
judge  thereof,  on  the  application  of  the  defendant,  after  appearance 
and  before  plea  or  answer,  upon  being  satisfied  that  no  sufficient 
reason  exists  why  such  matters  should  not  be  referred  to  arbitration, 
and  that  the  defendant  was,  at  the  time  of  the  bringing  of  such  action 
or  STiit  and  is  still,  willing  to  concur  in  all  necessary  acts  proper  for 
causing  such  matters  to  be  so  decided  by  arbitration,  to  make  a  rule 
or  order,  staying  all  proceedings,  on  such  terms  as  to  costs  or  otherwise 
as  to  such  court  or  judge  may  seem  fit,  with  power  to  discharge  or 
vary  such  order  (sec.  11). 

In  the  ordinary  case,  when  the  question  is  one  of  amount  on  a  fire 
loss,  this  enactment  renders  the  application  of  the  principle  in  Scott 
V.  Avery  far  less  important  than  formerly,  since  all  fire  policies  con- 
tain conditions  for  reference. 


'Plews  V.  Baker,  L.  R.   16  Eq.  564;    Willesford  v.  Watson,  L.  R.  8  C.  P. 
473,  480. 
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Action  at  law. 

Sec.  468.  When  a  fire  has  taken  place,  and  the  liability  is  disputed 
by  the  insurers,  the  assured  will  be  driven  to  enforce  his  claim  by  an 
action  at  law. 

When  a  claim  has  been  adjusted,  and  the  amount  of  loss  agi'eed 
between  the  assured  and  the  insurers,  or  their  agents,  disputes  may 
arise  how  far  the  adjustment  is  binding  upon  the  insurers  before  pay- 
ment. This  question  has  been  the  subject  of  numerous  cases  in  marine 
insurances,  in  which  it  has  been  held  that  the  adjustment  is  nothing 
more  than  a  promise  to  pay,  which  is  only  binding  when  founded  on 
the  consideration  of  a  previous  liability.  '  What,'  it  is  said,  '  is  an 
adjustment  ? '  '  An  admission  on  the  supposition  of  certain  facts 
stated  that  the  assured  are  entitled  to  recover  on  the  policy.  An 
underwriter  must  make  a  strong  case  after  admitting  his  liability,  but 
until  he  has  paid  the  money  he  is  at  liberty  to  avail  himself  of  any 
defense  which  the  facts  or  the  law  of  the  case  will  furnish.' ' 

In  like  manner,  if  after  the  assured  has  put  in  and  proved  his  claim, 
and  agreed  to  its  amount,  which  would  be  an  adjustment,  if  he  clearly 
proved  that  he  had  omitted  some  article,  he  would  not  be  concluded 
by  such  adjustment.' 

But  after  the  loss  has  been  paid,  when  the  insurers  knew,  or  might 
have  learnt  upon  inquiry,  all  the  circumstances  upon  which  they  might 
have  resisted  the  claim,  they  cannot  recover  the  money  in  the  absence 
of  actual  fraud ;  and  a  mistake  or  ignorance  of  law  is  no  excuse.' 
This  rule  is  adopted  as  one  of  general  convenience,  and  for  the  pre- 
vention of  endless  litigation,  and  expressly  applies  where  the  payment 
is  made  under  the  compulsion  of  legal  process,  or  as  the  compromise 
of  a  suit." 

If,  however,  after  the  settlement,  the  insurers  discover  that  there 
was  fraud,  misrepresentation,  or  concealment  in  the  original  contract, 
or  circumstances  transpire  which  would  have  justified  their  resisting 
the  claim,  but  which  they  had  no  means  of  ascertaining  at  the  time 
of  payment,  they  may  recover  the  money  paid  to  the  assured.'  The 
only  exception  being,  when  in  the  absence  of  actual  fraud,  the  pay- 
ment has  been  made  under  the  pressure  of  legal  proceedings. 

'  Herbert,  v.  Champion,  1  Oamp.  133 ;  ShepTurd  v.  Chewier,  1  Camp.  274  ;  Gatn- 
inon  V.  Beverley,  1  B.  Moore,  563. 

^  Elliott  v.  Moyal  Exchange  Asmrance  Company,  L.  R.,  2  Exch.  240. 

'  Bilbie  v.  Lumley,  2  East.  469  ;  Sliephetd  v.  Chewier,  4  Camp.  274. 

*  Mai-riot  v.  Hampton,  7  T.  R.  .269  ;  see  2  Smith's  Lead.  Cas.,  p.  237. 

'  Avnould,  Marino  Insurance,  1003,  citing-  Bailer  v.  Han-isan,  Cowp.  565. 
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If  no  cause  is  shown  for  rejecting  the  claim  after  adjustment,  noth- 
ing remains  for  the  insurers  but  to  pay  the  money.  When  the  policy 
is  granted  in  the  names  of  several  persons  any  one  of  them  can  give  a 
legal  discharge  and  release  the  debt,  but  it  is  usual  and  proper  to 
require  the  receipt  of  all  the  assured. 

"When  the  assured  is  compelled  to  have  recourse  to  a  court  of  law, 
he  may  recover  interest  on  the  amount  of  the  loss  during  the  delay, 
juries  being  empowered,  if  they  think  fit,  to  allow  interest  in  the 
nature  of  damages  thereon. 

The  assured,  under  a  fire  policy,  cannot  recover  for  successive  losses 
occurring  within  the  term  of  the  insurance  for  which  the  premium  is 
paid  more  than  the  amount  insured."  ' 

•  Crmnhie  v.  Port.l7nou.th  Ins.  Co.,  26  N.  H.,  889. 
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Subrogation,  right  of  insurer  to.    Mortgagee. 

Sec.  469.  Where  a  policy  is  held  by  a  mortgagee  in  his  own  name, 
the  insurer  becomes  liable  to  pay  him  in  case  of  loss,  notwithstanding 
the  premises  have  been  fully  repaired.^  As  to  whether  in  caseof  loss, 
the  insurer  has  a  right  to  be  subrogated  to  the  rights  of  the  mortgagee, 
proportionally,  under  the  mortgage,  was  atone  time  regarded  as  open, 
and  some  text-writers'  upon  this  subject  announced  the  rule  broadly, 
that  under  such  circumstances  the  underwriters,  upon  payment  of  the 
loss  thereby  became  entitled  to  a  proportional  interest  in  the  mortgage 
debt.  But,  even  if  the  cases  referred  to  in  support  of  this  position, 
can  be  said  to  have  warranted  this  statement,  which  is  doubted,  such 
can  hardly  be  said  to  be  the  recognized  doctrine  at  the  present  time, 
and  the  author  himself  in  a  later  edition  of  his  work,"  suggests  a  dif- 
ferent rule,  and  one  more  in  accordance  with  the  doctrine  now  held. 
In  Massachusetts  it  has  been  held  that,  a  payment  of  a  total  loss  under 
a  policy  to  a  mortgagee  upon  mortgaged  property,  and  a  tender  of  the 
amount  remaining  unpaid  upon  the  m,ortgage,  over  the  loss,  does  not  entitle 
the  insurer,  either  in  law  or  equity,  to  an  assignment  of  the  mortgage  debt,* 
and  in  this  case  it  was  held  that  the  fact  that  the  policy  provided- 
that,  in  case  of  loss  the  insurer  will  assign  "  all  his  rights  to  recover 

^Foster  v.  Equitable Itis.  Co.,  2  Gray  (Mass.)  221. 

'  2  Phillips  on  Insiirance,  419,  2d  ed. 

»5thed.,  Sec.  1.512,  1712. 

*  Suffolk,  etc.,  Ins.  Co.  v.  Boyden,  9  Allen  (Mass.)  123. 
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satisfAction  therefor  from  any  other  person  or  corporation,"  did  not 
affect  the  question.  But  this  was  put  upon  the  ground  that  the  mort- 
gage debt  was  not,  in  "  any  sense  a  right  to  recover  satisfaction  fo9-  the  loss 
by  fire."  "Where  the  policy  in  express  terms  provides  for  an  assignment 
of  the  mortgage  debt,  the  courts  will  enforce  its  performance,  but 
the  better  doctrine  seems  to  be,  that  in  the  absence  of  such  a  provision 
the  right  dose  not  exist.  The  doctrine  seems  to  be  that  the  mortgagee 
is  entitled  to  have  both  the  amount  of  the  loss  under  the  policy,  andn 
the  amount  of  the  mortgage  debt,  and  that  the  payment  of  a  loss 
under  the  policy  does  not  apply  pro  tanto  upon  the  mortgage  debt,' 
nor  does  a  payment  of  tlie  mortgage  afle^-  a  loss  destroy  the  mortgagee's 
right  to  recover  the  amount  of  the  loss  under  the  policy.'  But  other- 
wise if  the  mortgage  debt  is  paid  befm-e  loss,  as  in  such  case  the| 
insurable  interest  of  the  mortgagee,  in  the  property  covered  by  the 
policy,  is  destroyed,  and  the  validity  of  the  policy  is  destroyed  thereby.' 

Hight  of  insorer  when  loss  is  less  than  the  mortgage  debt. 

Sec.  470.  But,  while  it  is  true  that  the  insurer  is  not  entitled  to  be 
subrogated  to  the  rights  of  the  mortgagee  under  the  mortgage  to  the 
extent  of  the  amount  of  the  loss  paid  under  a  policy,  yet  it  is 
held  in  New  York,  as  well  as  many  other  States,  that  th^  insurer 
may,  by  paying  to  the  mortgagee  the  loss  under  the  policy,  and  the 
balance  due  upon  the  mortgage  aboce  the  loss,  be  subrogated  to  the 
rights  of  the  mortgagee,  and  is  entitled  to,  and  may  enforce,  an  assign- 
ment of  the  mortgage  debt  to  it,  and  this,  whether  the  policy  provides 
for  such  assignment  or  hot,*  and  the  amount  due  under  such  mortgage, 
or  under  a  lien  upon  the  property,  may  be  recovered  in  the  name  of 
the  insured  for  the  benefit  of  the  insurer,'  and  this  is  applicable  to  a 
lien  which  the  mortgagee  may  have  upon  any  property  of  the  mort- 
gager, for  the  payment  of  the  debt  secured  by  the  mortgage, °  and  if 

"In  Kitig  v.  The  Sun  Mut.  F.  Ins.  Co.,  7  Gush.  (Mass.)  1.  In  Honore  v.  Lainar 
F.  Ins.  Co.,  .51  til.  409,  the  defendant  executed  two  notes  to  a  tii-m  for  a  certain 
sum,  and  deposited  with  them  74  barrels  of  whiskey  as  secui'ity.  The  linn  insured 
it  without  the  knowledge  of  the  defendant  on  their  own  account.  It  being 
destroyed  by  fire,  the  plaintiff  (insurer)  paid  the  loss,  first  requiring  an  assign- 
ment of  the  note.  In  an  action  thereon  by  the  insurers,  the  court  held  that  the 
receipt  of  the  amount  of  the  insurance,  under  the  circumstances,  did  not  extin- 
guish the  debt,  and  that  the  plaintiffs  were  entitled  to  recover. 

""  Robert  v.  Traders'  Ins.  Co.,  17  Wend.  (N.  Y.)  631. 

'King  v.  Swn  Mut.  F.  Ins.  Co.,  ante. 

*  KernocJuin  v.  N.  Y.  Bowery,  etc.,  Ins.  Co.,  17  N.  Y.  428 ;  Springfield  F.  <& 
Mut.  Ills.  Co.  V.  Allen,  43  N.  Y.  389. 

'Tke^tna  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385  ;  Hall  v.  R.  R.  Companies 
13  Wall  (U.  S.)  367;  Harp  v.  Western  R.  R.  Co.,  13  Met.  99. 

'Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff,  26  N.  J.  541. 
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such  lien  is  discharged  by  the  insured,  he  will  be  liable  to  the  insurers 
for  the  value  of  the  property  covered  by  the  lien.  Or  if  any  of  the 
mortgaged  property  is  saved,  the  insurer  will  be  entitled  to  have  its 
value  deducted  from  the  policy,  particularly  if  it  has  been  sold,  will 
the  insurer  be  entitled  to  have  the  amount  received  therefor  deducted.' 

Eight  does  not  exist  when  policy  inures  to  benefit  of  mortgagor. 

Sec.  471.  Where,  however,  the  mortgagor  is  entitled  to  have  the 
money  received  from  the  insurance  go  in  liquidation  of  the  mortgage 
debt,  the  right  of  subrogation  does  not  exist.  This  right,  however,  on 
the  part  of  the  mortgagor,  never  exists,  where  the  insurance  is  effected 
hy  the  mortgagee  himself,  in  his  own  name,  and  paid  fw  hy  himself  with  his 
own  funds.  But  if  the  policy  is  in  the  7iame  of  the  mortgagor,  and  assigned  by 
<  to  lfiim\th6  mortgagee  ;'  m-  if  it  is  in  the  name  of  the  mm-tgagee,  and  paid  for  hy 
the  mortgagor,  or  if,  hy  virtue  of  an  arrangement  between  the  mortgagor 
and  mortgagee,  the  mortgagor  is  liable  for  the  premium  paid  by  the  mort^ 
gagee,  the  insurance,  while  primarily  for  the  benefit  of  the  mortgagee, 
is  for  the  ultimate  benefit  of  the  mortgagor,  and  goes  in  liquidation  of 
the  mortgage  debt,  pro  rata,  and  a  right  of  subrogation  does  not  exist 
on  the  part  of  the  insurer.'  This  was  well  illustrated  in  the  New  York 
case  last  cited.  The  mortgage  contained-  a  condition  that  the  mort- 
gagor should  keep  the  premises  insured,  and  that  in  case  of  failure  on 
her  part  to  do  so,  the  mortgagee  might  procure  them  to  be  insured, 
and  the  premium  should  be  a  lien  upon  the  mortgaged  premises.  The 
mortgagor  failed  to  comply  with  the  condition,  and  the  mortgagee 
procured  a  policy  in  his  own  name,  and  paid  the  premium  therefor. 
The  policy  contained  a  stipulation  that,  in  case  of  loss,  the  assured 
should  assign  to  the  company  an  interest  in  the  mortgage  equal  to  the 
amount  of  loss  paid.  The  policy  was  for  $4,000.  The  amount  of  the 
mortgage  debt  was  ^7,044.  A  total  loss  having  occurred,  the  insurers 
paid  the  mortgagee  the  amount  of  his  claim,  and  took  an  assignment 
of  the  mortgage.  The  court  correctly  held  that  the  mortgagor  was 
entitled  to  the  benefit  of  the  insurance,  being  liable  for  the  premium  paid 
therefor  by  the  mortgagor,  and  that  the  assignment  was  inoperative, 

^ Harris  \.  Gaspee,  etc.,  Ins.  Co..  9  R.  I.  207. 

'Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389. 

'  Foster  v.  Van  Reed,  fi  Hun  (N.  Y.)  321.  In  Holland  v.  Smith,  6  Esp.  11,  a 
policy  was  taken  out  upon  the  life  of  the  debtor.  By  an  arrangement  between 
them,  the  creditor  always  paid  the  premiums,  and  charged  them  to  the  debtor  in 
account,  and  he  had  paid  all  of  them  except  the  last.  The  court  held  that  the 
representatives  of  the  deceased  were  entitled  to  the  amount  of  the  insurance,  less 
the  last  premium.  In  In  re  Keir's  Policy,  L.  R.  8  Eq.  Cas.  331,  under  similar 
circumstances  a  similar  I'ule  was  adopted.  See  also,  Simp.ion  v.  Wcdker,  2  L.  J. 
(U.  S.)  Oh.  55 ;  Coon  v.  Swan,  30  Vt.  6 ;  Stokes  v.  Coffey,  8  Bush.  (N.  Y.)  533. 
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except  as  to  the  balance  remaining  unpaid  above  the  loss.'  The  fact 
that  there  is  no  stipulation  in  the  mortgage  itself,  that  the  mortgagor 
shall  pay  the  mortgagee  any  sum  that  he  may  pay  for  premiums,  does 
not  defeat  the  right  of  the  mortgagor,  if  there  is  any  arrangement 
between  them,  whether  nerval  ov  written,  hy  which  the  mm-tgagor  becomes 
liable  to  pay  for  the  insurance  he  is  entitled  to  the  ben-efit  thereof,  by  having 
it  applied  in  liquidation  of  the  mortgage  debt,  pro  rata,  and  the  simple 
test  of  his  right  in  this  respect,  is,  not  whether  he  has  paid  for  the  insurance, 
nor  whether  the  mortgagee  procured  the  insurance,  intending  to  look  to  him 
for  a  re-imbursement  of  the  premium,  but  whether  he  is  liable  to  the  mort- 
gagee therefor,  under  any  agreement,  express  or  implied.^ 

The  fact  that  the  policy  stipulates  for  an  assignment  of  the  mort- 
gage upon  payment  of  a  loss  under  it,  to  the  mortgagee,  does  not 
affect  the  rights  of  the  mortgagor  in  this  respect,  as  the  insurers  can 
impose  no  stipulations  in  their  policy  that  defeat  the  legal  or  equitable 
rights  of  the  mortgagor  in  this  respect ;  *  but,  when  the  mortgagor  has 
done  that  which  releases  the  insurer  from  liability  to  him,  it  may, 
when  the  policy  so  provides,  elect  to  pay  the  mortgagee  the  amount  of 
the  mortgage  debt,  and  take  an  assignment  thereof,  and  in  such  case 
the  mortgage  will  remain  a  valid  security  in  its  hands." 

'It  is  proper  to  say  that  tbe  court  of  appeals  has  recently  reversed  the  judg- 
ment in  this  case  (FoHer  v.  Van  Reed),  but  upon  what  giound  I  have  not  been 
able  to  ascertain,  as  the  case  has  not  yet  been  reported.  Probably  the  general 
doctrine,  as  announced  in  the  text,  has  not  been  disturbed,  but  the  reversal  placed 
upon  technical  grounds,  or  placed  upon  the  ground  that  the  insurer  was  an 
assignee  of  the  mortgage  for  value,  and  stood  as  a  pwehaser  thereof — as  the 
loss  was  not  paid,  but  the  mortgage  purchased— or,  possibly,  that  the  insurer 
was  entitled  to  recover  the  balance  of  the  mortgage  over  the  amount  of  the  loss, 
but  that  the  general  doctrine  has  not  been  disturbed  I  feel  quite  confident. 

'In  KerTiockan  v.  iV.  Y.  Bmeerylns.  Co.,  17  IST.  Y.  428,  the  court  held  that  evi- 
dence of  an  agreement,  by  the  mortgagor,  to  pay  the  premiums,  was  admissible 
for  the  pui-pose  of  showing  who  was  entitled  to  the  benefit  of  the  policy,  and  that 
such  an  agreement  is  not  obnoxious  to  the  objection  that  it  varies  the  written  con- 
tract of  the  parties.  The  court  also  held  that  if  any  such  agreement  existed,  the 
insurers  had  no  right  of  subrogation. 

•  Foster  v.  Van  Reed,  ante. 

•In  The  Springfield  F.  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  389,  the  plaintiff  com- 
pany insured  the  buildings  upon  mortgaged  premises  by  a  policy  issued  to  the 
mortgagor,  containing  a  clause,  "  the  loss,  if  any,  is  payable  to  the  mortgagee," 
and  also  a  condition  that  in  case  of  any  change  of  title  in  the  property  insured, 
the  policy  should  be  void,  the  interest  of  the  mortgagee  however  being  excepted 
from  the  provisions  of  the  condition,  and  also  a  condition  that  in  case  of  a  pay- 
ment to  the  mortgagee  for  a  loss  for  which  the  insurer  would  not  have  been  liable 
to  the  mortgagor,  the  insurer  should  be  subrogated  to  the  rights  of  the  mort- 
gagee and  to  an  assignment  of  the  mortgage,  and  the  mortgaged  premises  having 
been  sold  prior  to  the  loss,  it  was  held  that  the  amount  of  the  loss  paid  to  the 
mortgagee  did  inure  to  the  benefit  of  the  mortgagor,  or  go  in  liquidation  of  the 
mi-rtgaged  debt,  and  that  the  mortgage  having  been  assigned  to  the  insurer  upon 
pavnient  of  the  entire  amount  thei-eof,  was  a  valid  secunty  in  its  hands.  The 
opinion  of  Allen,  J.,  covers  the  rights  of  the  parties  under  such  circumstances  so 

50 
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Right  does  not  exist  when  only  part  of  the  mortgage  debt  is  met  by  the  insurance. 

Sec.  472.  A  very  important  question  is,  whether,  when  an  insurer  has 
paid  a  loss  to  the  mortgagee  that  covers  only  a  part  of  the  mortgage 


completely,  and  is  such  an  able  review  of  the  principles  involved,  that  I  give  it 
entire.  He  said  ;  "  The  parties  to  the  policies  of  insurance  have,  by  the  terms  of 
their  contract,  avoided  some  of  the  questions  which  have  embarrassed  the  courts, 
and  led,  in  some  instances,  to  an  apparent  conflict  of  opinion  if  not  of  decision. 
The  rights  of  the  mortgagees  are  protected  against  the  effect  of  certain  acts  of 
the  mortgagor  in  derogation  of  the  policies,  by  an  agi'eement  that  the  policies,  as 
to  the  interest  of  the  mortgagee,  with  the  qualiiication,  however,  that  if  the  mort-  ' 
gegee  fail  to  notify  the  insurei's  of  any  change  of  ownership  after  the  same  shall 
have  come  to  his  knowledge,  the  policies  shall  be  void.  They  have  definitely 
determined  the  question,  perhaps  not  definitely  settled  by  adjudication  as  to 
the  right  of  subrogation,  by  an  agreement  making  part  of  the  contract  of  insui'- 
ance  that,  whenever  the  insurer  shall  pay  to  the  mortgagee  any  sum  for  loss,  for 
which  loss  the  company  would  not  have  been  liable  to  the  mortgagor  or  owner, 
the  insurers  shall  be  subrogated  to  the  rights  of  the  mortgagee  and  entitled  to  an 
assignment  of  the  mortgage.  This  provision  is  probably  in  accordance  with  the 
legal  and  equitable  rights  of  the  parties,  regarding  the  policy  from  the  time  it 
might  become  void  as  to  the  mortgagor  as  an  insurance,  existing  only  in  favor 
and  for  the  benefit  of  the  mortgagee,  and  as  an  insurance  upon  his  interest  as 
mortgagee,  and  not  as  an  insurance  upon  the  property  generally,  although  the 
doctrine  has  been  question  in  King  v.  State  Mut.  I'm.  Co.,  7  Cush.  1 ;  Kemo- 
chan  V.  N.  T.  Bowery  F.  Im.  Co..  17  N.  Y.  428 ;  Iinhe)i^  v.  Traders'  Ins.  Co.,  17 
W.  R.  631 ;  Carpenter  v.  Washington  Ins.  Co.,  16  Pet.  l95 ;  Tyler  v.  j^tna  Im. 
Co.,  12  W.  R.  507  ;  and  S.  C.  16  W.  R.  385,  pei-  Chancklloe.  If  then,  the  mort- 
gagor, who  was  the  party  primarily  insured,  could  not  for  any  reason  have 
enforced  the  policies,  and  recovered  thereon  for  his  own  benefit,  either  as  owner 
or  as  having  an  insurable  interest  as  the  mortgagor,  pei'sonally  liable  for  the  pay- 
ment of  the  mortgage  debt,  he  is  precluded  by  the  terms  of  the  policies,  from 
claiming  the  benefit  of  the  insurance  in  satisfaction  of  the  mortgage  debt,  and  the 
insurers  are  entitedto  be  subrogated  to  the  rights  of  the  mortgagee.  The  mort- 
gagee was  equitable  assignee  of  the  policies,  containing  a  provision,  which  upon 
the  happening  of  certain  events,  should  absolutely  vacate  and  avoid  the  insurance, 
as  of  the  property  generally,  and  as  a  contract  of  indemnity  to  the  mortgagor, 
and  resolve  it  into  an  insurance  of  the  interest  of  the  mortgagee  as  such,  and 
make  it  a  pei'sonal  contract  with  her,  in  which  the  mortgagor  would  have  an 
interest.  Per  Shaw,  C.J.,  King  v.  State  Mitt.  F.  Hand  vol.  4,  Ins.  Co.,  7 'Met. 
1  ;  per  Story,  J.,  ColuirMa  Ins.  Co.  v.  Lawrence,  10  Pet.  507.  Ferris,  the  grantee 
of  the  premises  and  owner  of  the  equity  of  redemption,  can,  as  the  representative 
and  equitable  assignee  of  Allen,  claim  no  greater  rights  under  the  policies  than 
his  grantor  and  assignor  Allen  could  have  claimed.  Qrosvenor  v.  Atlantic  F. 
Im.  Co.,  17  N.  Y.  R.  391.  The  policies  wei-e  made  and  accepted  by  Allen,  the 
insui-ed,  with  full  knowledge  of  and  subject  to  all  the  tei'ms  and  condition 
expressed  therein,  and  he  had  personal  knowledge  of  every  fact  and  circumstance 
effecting  their  validity  existing  at  the  time  they  were  made,  and  was  a  party 
and  assenting  to  eve'-y  act  which  has  been  alleged  as  breaches  of  the  conditions 
of  the  policies,  and  avoiding  them  as  to  him,  ami  all  (except  mortgagees)  claiming 
under  him.  One  of  the  conditions  of  each  of  the  poUcies  was,  that  in  case  of  any 
change  or  transfer  of  title  of  the  property  insured,  the  policy  should  be  void  and 
cease. 

K  contract  of  insurance,  like  every  other  contract,  must  be  so  construed  as  to 
give  effect  to  the  intent  and  understanding  of  the  parties ;  and  the  language 
employed  must  be  taken  in  its  popular  sense,  unless  it  appears  to  have  been  used 
in  a  technical  sense,  or  custom  or  usage  has  impressed  a  different  meaning  upon 
It.  Whiton  V.  Old  Cohny  Ins.  Co.,  2  Met.  1 ;  Mutual  Safety  Im.  Co.  v.  Hmie,  2 
Oomst.  23.1.  Every  part  of  a  policy  should  be  read  and  construed  in  obedience 
-.0  this  rule.  There  was  a  change  and  transfer  of  the  title  of  the  property,  which 
vas  the  subject  of  the  insurance,  after  the  insurance  was  effected  and  before  the 
'OSS.  If  the  words  employed  were  used  in  their  popular  sense,  this  condition  of 
.ne  policy  was  violated,  and  the  policy,  as  an  insurance  of  the  property  generally 
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debt,  he  acquires,  as  against  the  mortgagee,  a  right  to  reimbursement  of 
the  amount  so  paid,  when  the  mortgage  debt  is  paid  to  him,  or  when  it  is 

and  for  the  benefit  of  the  mortgagor  and  owner,  ceased.  Had  the  parties 
intended  only  to  provide  for  a  change  in,  or  transfer  of  the  interest  of  the  assured, 
which,  in  one  sense,  is,  '  the  property  assured,'  it  may  be  assumed  that  language 
more  appropriate  to  express  the  idea  would  have  been  chosen.  An  insurable 
interest  may  exist  without  any  estate  or  interest  in  the  corpus  of  the  thing 
insured.  As  guarantor  of  the  mortg-age  debt,  personally  liable  for  its  payment, 
Allen  probably  had  an  insurable  interest  in  the  buildings  upon  the  moi-tgaged 
premises.  Gordon  v.  Massachusetts  F.  <£•  M.  Ins.  Co.,  2  Pick.  249.  But  it  was 
an  interest  that  would  not  ordinaiily  and  popularly  be  classified  as  '  property,' 
and  any  change  in  such  insurable  interest  would  not  be  spoken  of  as  a  change  in, 
0)-  transfer  of  title.  The  insurable  interest  would  cease  by  a  discharge  of  liabil- 
ity for  the  mortgage  debt.  'Title'  has  respect  to  that  which  is  the  subject  of 
ownership,  and  with  a  change  of  title,  the  right  of  property,  the  ownership 
passes,  '  Property '  is  a  thing  owned ;  that  to  which  a  person  has,  or  may  have 
a  legal  title.  Both  woi'ds  are  inappropriate  to  describe  the  insurable  interest, 
which  exists  solely  by  reason  of  the  personal  liability  of  the  insured  for  the  pay- 
ment of  a  sum  of  money  charged  upon  the  building  of  goods  insured.  The  word 
'  property '  m,ay  have  different  meanings,  depending  upon  the  connection  in 
which,  and  the  purposes  for  which,  it  is  used,  as  indicating  the  intention  of  the 
parties.  In  Whito)i  v.  Old  Colony  Itis.  Co.,  2  Met.  1,  it  was  used  as  a  part  of 
the  descnption  of  the  subject-maifer  of  the  insurance,  and  waa  held  to  include 
current  bank  bills  as  within  the  intention  of  the  parties,  as  manifested  by  the 
contract  and  the  circumstances  under  which,  it  was  made.  Acting  upon  the  same 
principle  of  interpretation,  it  was  held  that  an  insurance  of  property  did  not 
cover  freight,  except  it  was  to  be  paid  by  a  specific  portion  of  lumber  which  was 
on  board  the  vessel,  and  which  the  assured,  as  earlier,  was  to  receive  for  freight. 
It  was  held  that  the  contract  ga^•e  the  insured  an  interest  in  that  part  of  the  cai-go 
coming  within  the  term  property,  but  that  the  freight  upon  the  other  parts  of  the 
cargo  was  not  within  the  term  a'^  used.  Wiggin  v.  Mercantile  Ins.  Co.,  1  Pick. 
271.  To  the  same  effect,  in  Holln-ook  v.  Bnrwn,  2  Mass.  280.  In  the  clause 
prohibiting  double  insurance,  the  prohibition  is  generally  in  terms  so  restricted 
in  it  application  that  'property'  can  mean  nothing  else  but  the  interest  of  the 
assured,  whatever  that  may  be.  As  in  the  Massasoit  pohcy  before  us,  the  con- 
dition is,  '  if  the  insured  or  his  assigns  shall  hereafter  make  any  other  insurance 
on  the  same  property,'  etc.,  thus  preventing  a  double  and  possibly  fraudulently 
excessive  insurance  of  the  same  interest.  Neither  the  policy  of  the  law  or  the 
contracts  of  insurance  forbidding,  but  permitting  as  many  several  insurances 
upon  the  same  property  as  there  are  separate  insurable  interests.  As  mortgagor 
and  moi-tgagee  have  several  interests  in  the  same  property,  and  each  may  insure 
to  the  extent  of  his  interest,  the  insurance  will  not  be  double,  and  neither  will  be 
in  violation  of  the  clause  forbidding  other  insurance.  Both  will  be  vaUd.  The 
policy  of  the  law  is  to  prevent  insurances  in  excess  of  the  value  of  the  thing 
insured  in  favor  of  the  same  party  and  against  the  same  risks ;  and  hence  the 
restrictive  clause,  whatever  its  form,  unless  its  language  clearly  demands  a  dif- 
ferent intei-pretation,  should  be  held  as  operative  to  this  extent  only,  and  the 
term  property  in  such  clause  means  the  interest  of  the  assured.  The  Traders' 
Itis  Co  v.  Bobeit,  17  W.  R.  631 ;  Godin  v.  London  Assurance  Co.,  1  Burj',  489 ; 
Mutual  Safety  Ins.  Co.  v.  Hone,  2  Comst.  233.  The  interest  of  Allen,  by  reason 
of  his  pei-sonal  liability  for  the  mortgage  debt,  was  properly  msui-ed  by  an  msur- 
ance  of  the  property,  and  it  was  not  necessary  that  the  particular  mterest  should 
be  specified.  It  was  enough  that  he  had  a  pecuniary  interest  in  the  preservation 
and  protection  of  the  property,  and  might  sustain  a  loss  by  its  destruction. 
Neither  wa«  it  necessary  that  the  nature  of  the  interest  should  be  disclosed  to  the 
insurers.  TyUry.  JEtiM  In.i.  Co.,  12  Wend.  (N.  Y.)507.  Whenthe  word  'property ' 
is  used  in  the  clause  forbidding  alienation,  it  is  used  to  designate  the  thmg  insured, 
and  not  the  intei-est  of  the  insured.  Where  a  special  interest,  rather  than  the 
eeneral  iiroperty,  is  the  subject  of  insurance,  no  such  condition  is  necessary  to  the 
protection  of  the  insurer,  for  the  reason  that  with  a  loss  of  mterest  the  insura,nce 
ceases,  Carpenter  v.  Washington  Ins.  Co.,  supra,  and  an  mterest  m  the  poliey 
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sold  or  transferred  by  hi/in.  Of  course  no  equities  could  be  created  that 
would  be  operative  against  a  bona  fide  assignee  of  the  mortgage  debt, 
but,  the  question  whether  as  against  the  mortgagee  himself  to  whom 
the  loss  has  been  paid,  such  equities  exist,  is  one  of  somewhat  difficult  to 
answer  consistently  with  the  principles  upon  which  the  doctrine  of 
subrogation  has  been  applied  in  insurance  cases.  But  the  question 
has  been  settled  by  the  courts,  so  far  as  it  has  been  raised  against  the 
right  of  the  insurer  in  such  cases,  although  the  reason  therefore  is  not 
quite  convincing,'  and  it  would  seem  that  the  only  really  tenable 
ground  is,  that  where  the  insurer  has  at  his  eledion  the  right  to  be 
subrogated  to  the  rights  of  the  mortgagee  by  paying  the  entire  amount 
of  his  mortgage,  by  neglecting  or  refusing  to  do  so,  he  is  treated  in 
law  as  waiving  the  right,  and  cannot  afterwards  enforce  it.' 

As  to  'WTong-doers. 

Sec.  473.  Where  the  property  insured  is  dertroyed  by  the  negligence 
of  a  third  person,  so  that  the  assured  has  a  remedy  against  him  there- 
does  not  pass  by  a  ti'ansfer  of  the  interest  insured.  Colwiribia  Ins.  Co.  v.  Law- 
rence, ]0  Pet.  507.  But,  if  the  owner  is  insured  g-eiierally,  and  transfers  the  prop- 
erty, retaining  a  lien  for  the  pui-chase-money  oi'  other  special  interest,  the  insur- 
ance will  continue  to  the  extent  of  the  interest  I'emaining-  in  the  insured,  if  it  does 
not  contravene  some  condition  of  the  policy.  As  some  evidence  of  the  sense  in 
which  the  term  '  property  '  is  used  in  the  clause  under  consideration,  it  is  worthy 
of  remark  that,  when  the  ^licy  is  upon  a  special  intei-est,  as  in  favor  of  a  mort- 
gagee, and  it  is  designed  to  save  the  policy  from  the  effect  of  a  breach  of  the  con- 
dition foi'bidding  a  change  of  title,  it  is  done  by  a  -special  clause  of  exception,  as 
in  this  case,  and  in  Chaves  v.  Hampden  P.  Ins.  Co.,  10  Allen,  281.  The  policies 
before  us  are,  in  form,  upon  the  property  generally,  and  in  favor  of  Allen  as 
owner.  In  one  of  the  policies,  the  insurance  is  in  his  favor  '  ;ls  owne]','  and  in 
both  it  is  '  upon  his  two  four-stoiy  bnck  stores,'  etc.,  and  the  insurei-s  had,  as 
found  by  the  judge  on  the  trial,  no  notice  or  knowledge  of  any  conveyance  of  the 
property  by  Allen.  The  insurers  only  knew  Allen  as  owner,  and  the  policies 
must  be  interpreted  as  if  they  were  upon  the  intej-est  of  Allen  as  owner,  and  upon 
the  property  generally  in  fact  as  they  were  in  form.  They  were  then  insurers  of 
Allen  as  owner  and  Miss  Williams,  a  mortgagee,  to  the  extent  of  her  mortgage 
debt,  and  both  interests  are  represented  and  cai'ed  for  in  the  policies.  The  change 
or  transfer  of  title  in  the  property  insured,  intended  in  the  clause  under  consid- 
eration, was  the  title,  the  ownership  of  the  thing  insured,  and  upon  such  transfer 
or  change  the  policy  ceased  and  became  void  as  to  the  principal  party  insured, 
and,  but  for  the  saving  clause  in  favor  of  the  mortgagee,  would  have  been  void  as 
to  her.  Gfrosverutf  v.  Atla.ntie  F.  Im.  Co.,  67  N.  Y.  391 ;  and  see  Jackson  v.  Mass. 
Mut.  F.  Ins.  Co.,  23  Pick.  418;  Tillouv.  The  Kingston  Mut.  Lis.  Co.,  1  Seld. 
405.  The  case  last  cited  may  he  3-egarded  as  greatly  shaken,  if  not  overruled,  by 
Grosvenm-  v.  Atlantic  F.  Ins.  Co.,  sttpra,  so  far  as  it  sustained  a  policy  in  favor 
of  the  mortgagee  and  equitable  assignee,  which  could  not  have  been  enforced  by 
the  niortgag(n'  or  assignor,  but,  upon  the  other  points  decided,  it  has  not  been 
questioned.  In  the  elementary  treatises,  this  clause  is  treated  as  relating  to  a 
transfer  or  alienation  of  the  insured  subject,  the  thing  insured,  and  the  question 
has  been  as  to  what  has  constituted  an  alienation.  The  change  of  title  to  the 
property  by  the  conveyance  to  Pei'ris  was  a  breach  of  the  condition  which  avoided 
(he  policies  as  to  Allen,  the  mortgagor.     It  is  first  provided  that,  upon  an  assigu- 

"  Norvnch  F.  Ins.  Co.  v.  Boomer,  52  111.  442 ;  4  Am.  Rep.  618. 
"  ISewcomh  v.  Cincinnati  Ins.  Co.,  20  Ohio  St.  382. 
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for,  the  insurer,  by  payment  of  the  loss,  becomes  subrogated  to  the 
rights  of  the  assured  to  the  extent  of  the  sum  paid  under  the  policy ^  An 
assignment  of  the  claim  cannot  be  enforced,  but  tfie  assured  becomes  trus- 
tee for  the  insurer  and  by  necessary  implication  the  payment  of  the  loss 
operates  as  an  equitable  assignment  to  the  insurer  to  the  extent  of  the 
sum  paid  under  the  policy.'^ 

Insurer  may  sue  in  name  of  assured. 

Sec.  474.  If  the  assured  receives  full  indemnity  from  the  insurer,  and 
does  not  choose  to  bring  an  action  against  the  third  person,  the  insurer 
may  bring  the  actioti  in  the  name  of  the  assured,^  but  if  a  recovery  is  had  for 

ment,  without  consent,  of  the  whole  policies,  or  of  any  interest  in  them,  the  lia- 
bility of  the  insui-er  shall  cease,  and  then  follows  the  very  g'eneral  clause  prohib- 
iting '  any  sale,  ti-ansfer  or  <harig-e  of  title  in  the  propei-ty ; '  and,  by  another 
clause  in  the  policies,  it  is  provided  that,  if  the  mortgag-ee  should  neglect  to  notify 
the  insurers  of  any  change  of  ownership  of  the  projjeity  inimred  after  the  same 
should  come  to  theii-  knowledge,  the  policy  should  be  void  ;  all  indicating  clearly 
that  the  parties  used  the  tei'ni  '  pi-opei-ty '  in  its  popular  aeiise,  and  that  the  change 
of  title  referred  to  was  of  the  thing  insui'ed,  of  which  the  mortgagee  might  have 
no  knowledge,  and  not  of  the  mortgage  interest,  of  which  she  would  necessarily 
have  knowledge.  The  mortgagor  could  not  have  recovered  upon  the  policies, 
and  it  follows  that  he  is  not  entitled  to  have  the  moneys  paid  under  the  policies 
to  the  mortgagee  applied  to  the  satisfaction  of  the  mortgage." 

^HaHv.  Western  R.  R.  Co.,  ante.  But  this  doctrine  is  denied  in  Maine  in 
Rockingham,  etc.,  Ins.  Co.  v.  Bosher,  39  Me.  253,  and  in  Connecticut  in  Conn. 
Mat.  Life  Ins  Co.  v.  N.  Y.  d-  N.  H.  R.  R.  Co.,  25  Ctenn.  26.').  In  Carrnllv.  New 
Orleaiis,  etc.,  R.  R.  Co.,  26  La.  An.  447,  where  goods  were  insui'ed  and  destroyed 
by  tire  while  in  the  hands  of  the  carrier  and  in  transit,  and  the  insurei'  paid  the 
loss  and  brought  suit  in  the  name  of  the  insured  ;  it  was  held  by  a  divided  court 
(three  for  and  two  against)  that  no  right  of  subrogation  existed  in  the  absence  of 
a  conventional  subrogation  from  the  insui-ed  to  the  insurei'. 

''Kbut,  C,  in  Grade  v.  N.  Y.  Ins.  Co.,  8  John.  (N.  Y.)  2-15.  This  principle  has 
long  been  recognized  and  is  predicated  upon  the  equitable  lights  of  the  parties. 
Thus,  in  Mason  v.  SaxTishury,  3  Doug.  61,  the  defendants  paid  a  loss  occasioned 
by  i-ioters,  and  it  was  held  that  they  thereby  became  subrogated  to  the  rights  of 
the  assxired  against  the  hundred.  In  Clark  v.  The  Hundred  of  Blything,  2  B.  & 
C.  254,  the  samfe  principle  was  applied.  See  also,  Yates  v.  Wh.yte,  4  Bing.  (N.  C.) 
272  ;  Randall  v.  Cockran,  1  Vis.  Sr.  98  ;  Chracie  v.  JV.  ¥.  Ins.  Co.,  8  John.  (N.  Y.) 
245 ;  CnlUn  v.  Butler,  5  M.  &  I.  466  ;  Monticello  v.  Molluon,  17  How.  (U.  S.)  152 ; 
Monmouth  Co.  Ins.  Co.  v.  Hutchinson  et  al.,  21  N.  J.  Eq.  107.  In  Atlantic  Ins. 
Co.  V.  Storran,  5  Paige  Ch.  (N.  Y.)  285,  the  defendant,  a  common  carrier,  became 
liable  to  the  person  insured  under  a  policy  issued  by  the  plaintiffs  for  a  total  loss 
of  the  goods  by  theft.  The  insured  procured  judgment  against  the  plaintiff  upon 
the  policy  therefor.  The  assured  assigned  the  policy  and  all  claims  thereunder 
to  the  defendant,  and  delivered  the  bill  of  lading  to  him.  It  was  held  that  the 
insurers  were  entitled  to  have  the  amount  paid  by  the  carriers  to  the  assured, 
deducted  from  the  amount  of  the  judgment  against  them  on  the  policy, 

'Hart  v.  Western  Ins.  Co.,  ante;  Simon  v.  Leland,  6  Hill  (N.  Y.)  237; 
Whitehead  v.  Hughes,  2  Cr.  &  M.  318 ;  Phillips  v.  Claggett,  11  M.  &  W.  84.  This 
principle  has  been  recognized  in  numerous  cases,  and  perhaps  is  no  where  better 
illustrated  than  in  Payne  v.  Rogers,  1  Doug.  407.  In  that  case,  the  plaintiff  was 
tenant  of  a  commonable  tenement,  and  his  landlord  bi'ought  an  action  on  the  case, 
in  the  name  of  the  tenant,  for  an  encroachment  on  the  common,  by  inclosure,  and 
offei-ed  to  indemnify  him  against  all  costs,  charges  and  expenses  in  the  action. 
"While  the  action  was  pending,  the  defendant  procured  a  release  from  the  tenant 
(the  nominal  plaintiff),  whereupon  the  landlord  procui'ed  an  order  upon  the 
defendant  to  show  cause  why  the  release  should  not  be  given  up  and  cancelled. 
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an  amount  in  excess  of  the  policy,  the  balance  must  be  paid  to  the 
assured.' 

and  he  be  permitted  to  proceed  in  the  cause  in  the  name  of  the  tenant.  The  rule 
was  opposed  on  the  ground  that  the  court  could  not  interfere,  as  the  landlord  was 
not  a  party  on  the  I'ecord ;  that  he  had  not  been  under  any  necessity  of  using  the 
tenant's  name,  but  might  have  sued  in  his  own,  and  that  the  defendant  could  not, 
with  safety,  go  on  in  this  action,  because  the  tenant  was  not  able  to  pay  the  costs, 
if  there  should  be  a  verdict  against  him.  The  report  of  the  case  says  that  the 
court  expressed  great  indignation  at  this  attempt  of  the  defendant  to  prevent  a 
landlord  from  trying  a  right  in  the  name  of  his  tenant,  and  ordered  the  release  to 
be  delivered  up  and  cancelled.  In  this  country,  the  right  of  an  insurance  com- 
pany to  maintain  an  action,  in  spite  of  the  assured,  against  a  third  person,  for 
negligence  in  causing  the  loss,  w!<a  first  raised  and  decided  in  Hart  v.  The  Western 
R.  R.  Co.,  13  Met.  (Mass.)  99.  In  that  case,  it  appeared  that  on  the  9th  of  July, 
1845,  a  cai-penter's  shop,  owned  by  William  W.  Boyington,  adjoining  the  railroad 
ti'ack  of  the  defendants,  near  their  passenger  depot,  in  Springiielil,  was  destroyed 
by  tire,  communicated  by  the  locomotive  engine  of  the  defendants.  There  was  a 
high  wind,  which  wafted  sparks  from  this  shop  while  it  was  burning,  over  Lyn- 
nan  street,  sixty  feet,  upon  the  dwelling-house  of  the  plaintiflFs,  and  set  it  on  fire, 
whereby  it  was  partly  consumed.  The  plaintifis  were  insured  by  the  Springfield 
Mutual  Fire  Insurance  Company,  who  requested  the  plaintiffs  to  commence  a  suit 
against  the  defendants,  to  compel  payment  by  them  of  the  plaintiff's  loss,  and 
offered  to  indemnify  the  plaintiffs  from  costs,  and  to  save  them  harmless,  in  refer- 
ence to  said  suit.  The  plaintiffs  refused  to  commence  a  suit  as  requested,  but 
demanded  the  amount  of  their  loss  of  the  said  insurance  company,  who  paid  the 
same,  first  notifying  to  the  defendants  that  they  did  not  intend  thereby  to  relin- 
quish any  claim  which  they  might  have  against  the  defendants  for  the  amount  in 
their  own  or  in  the  plaintiffs'  names.  The  insurance  company,  in  the  name  of  the 
plaintiffs,  then  brought  this  action  to  recover  the  amount  paid  by  said  company 
to  the  plaintiffs.  After  the  action  was  commenced,  and  before  the  entry  of  the 
writ,  the  plaintiffs  executed  an  instrument,  declaring  they  had  received  payment 
of  their  loss  of  the  insurance  company  ;  that  they  had  no  claim  against  the 
defendants ;  that  they  (the  plaintiffs)  had  not  authorized  the  commencement  of 
this  action  against  the  defendants,  and  did  not  wish  to  have  it  prosecuted ;  and 
fully  releasing  any  claim  which  they  might  have  against  the  defendants  on  account 
of  said  loss.  At  the  May  term  of  this  court,  in  1847,  the  case  was  opened  to  the 
jury,  and  the  defendants  presented  the  aforesaid  release  from  the  plaintiffs,  and 
contended  that  the  insurance  company,  in  consequence  of  this  release,  could  not 
maintain  this  action. 

The  court  ruled,  that  receiving  payment  of  the  loss  by  the  plaintffs  of  the  insur- 
ance company,  constituted  an  equitable  assignment  by  the  plaintiffs  to  the  com- 
pany of  any  claim  they  might  have  had.  When  the  owner,  who,  priina  fade, 
stands  to  the  whole  risk  and  suffers  the  whole  loss,  has  engaged  another  person 
to  be.at  that  particular  risk  for  him,  in  whole  or  in  part,  the  owner  and  insurer 
are,  m  respect  to  that  ownership  and  the  risk  incident  to  it,  in  effect,  one  person, 
havmg  together  the  beneficial  right  to  an  indemnity,  provided  by  law  for  those 
who  sustam  a  loss  by  that  particular  cause.  If,  therefore,  the  owner  demands 
and  receives  payment  of  that  vei-y  loss  from  the  insurer,  as  he  may  by  virtue  of 
his  contract,  there  is  a  manifest  equity  in  transferring  the  right  to  indemnity, 
which  he  holds  for  the  common  benefit,  to  the  assurer.  It  is  one  and  the  same 
loss,  lor  which  he  has  a  claim  of  indemnity,  and  he  can  equitably  receive  but  one 


ject  insured.  The  liability  of  the  railroad  is,  in  legal  effect,  first  and  principal, 
and  that  ot  the  insurer  secondary;  not  in  order  of  time,  but  in  order  of  ultimate 
liability.     Ihe  assured  may  first  apply  to  which  ever  of  these  parties  he  pleases ; 

'This  principle  is  illustrated  in  Coon  v.  Svian,  30  Vt.  6  ;  also  in  Stoltes  v.  Coffey, 
8  Bush.  (Ky.)  i)33;  MortanA  v.  Isaac,  20  Beav.  389;  Bolland  v.  Bmith,  6  Esp. 
n  ;  Smpson  v.  Walker,  2  L.  J.  (N.  S.)  Ch.  55;  In  re.  Kerr's  Policy,  L.  R.;8  Eq, 
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In  cases  where  the  amount  paid  under  the  policy  is  only  a  partial 
amount  of  the  actual  loss,  the  assured  stands  in  the  relation  of  a 
trustee  to  the  assurer,  to  the  extent  of  the  amount  paid  under  the  policy,  and 
an  action  will  lie  against  him  therefor  in  the  name  of  the  insurer,  or  a 
court  of  equity  will,  in  certain  cases,  direct  payment  to  be  made  to  the 
insurer  direct.'  Or  an  action  at  law  will  lie  against  the  wrong-doer  iu 
the  name  of  the  assured,  even  after  the  damages  have  been  paid  to  him. 

Settlement  with  assured  after  payment  of  loss  by  insurer. 

Sec.  475.  When  such  wrong-doer,  kiiowingf  that  the  insurer  has  paid 
the  whole  or  a  part  of  the  loss  under  a  policy  of  insurance  upon  the 
property,  settles  with  the  insured  and  takes  a  release  from  him,  such 
settlement  and  payment  is  treated  as  a  fraud  in  law,  and  he  will  still 
remain  liable  to  the  insured  in  an  action,  in  the  name  of  the  insured, 
for  the  amount  paid  by  him  under  its  policy.'' 

Assured  can  have  but  one  satisfaction. 

Sec.  476.  Therefore,  it  follows  that,  in  cases  where  the  insured  has  also 
a  remedy  for  his  loss  against  a  third  person,  he  may  pursue  either  the 
insurer  or  the  wrong-doer,  or  both  at  the  same  time,  but  he  can  have 
but  one  satisfaction  for  the  loss.  If  he  pursues  the  wrong-doer,  and 
collects  the  amount  of  his  loss  against  him,  he  cannot  also  pursue  the 
insurer.  Th&rehy  the  insurer  is  discharged.  If  he  pursues  the  insurer, 
and  secures  satisfaction  for  his  loss,  in  whole  or  in  part,  from  him, 
while  his  remedy  against  the  wrong-doer  is  not  thereby  defeated,"  yet 

to  the  railroad  company,  by  his  right  at  law,  or  to  the  insurance  company,  in 
virtue  of  his  contract.  But  if  he  first  applies  to  the  I'ailroad  company,  who  pay 
him,  he  thereby  diminishes  his  loss  by  the  application  of  a  sum  arising-  out  of  the 
subject  of  the  insurance,  to  wit,  the  building  insured,  and  his  claim  is  for  the 
balance.  And  it  follows,  as  a  necessary  consequence,  that  if  he  first  applies  to 
the  insurer  and  receives  his  whole  loss,  he  holds  the  claim  against  the  railroad  com- 
pany in  trust  for  the  insurers.  Where  such  an  equity  exists,  the  pai-ty  holding 
the  legal  right  is  legally  bound  to  make  an  assignment,  in  equity,  to  the  person 
entitled  to  the  benefit ;  and  if  he  fails  to  do  so,  the  cestui  que  trust  may  sue  in 
the  name  of  the  trastee,  and  in  Allison  v.  Itis.  Co.  3  Dill.  (U.  S.  C.  C.)  478,  his 
equitable  interest  will  be  protected." 

^Robert  v.  Traders'  Itis.  Co.,  ante. 

^la  Monmouth  Co.  F.  Ins.  Co.  v.  Hutchinson  et  at,  21  N.  J.  Eq.  107,  the  plain- 
tiff issued  to  one  Hutchinson  a  policy  upon  his  dwelling-house,  which  was  worth 
much  more  than  the  amount  of  the  insurance.  The  house  was  destroyed  by  the 
negligence  of  the  Camden  and  Amboy  R.  R.  Co.,  ami  the  insui'er  paid  the  loss. 
The  railroad  company  paid  Hutchinson  |2,000,  in  full  satisfaction  of  the  damages, 
and  took  a  release  from  him  therefor.  This  action  was  brought  jointly  against 
Hutchinson  and  the  railroad  company  by  the  insurei-.  The  court  held  that  the 
plaintiif  was  entitled  to  recover  against  the  railroad  company,  and  that  the  release 
was  no  bar  thereto ;  that  the  settlement  made  with  the  assured  by  the  railroad 
company,  knowing  that  he  had  been  paid  the  amount  insui-ed  by  the  plaintiff,  was 
fraudulent  and  void. 

'Collins  V.  iV".  r.  C.  R.  R.  Co.,  5  Hun  (N.  Y.)  .503 ;  Merrick  v.  Brainard,  34  N". 
Y.  208  ;  Weber  v.  Morris  &  Essex  R.  R.  Co.,  'A'b  N.  J.  409  ;  Hayward  v.  Cain,  105 
Mass.  213 ;  Perrat  v.  Sheaver,  17  Mich.  48.     Insurance  is  personal,  and  does  not 
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he  stands  to  the  insurer  in  the  relation  of  a  trustee  to  the  extent  of  the 
amount  paid  under  the  policy,  and  caniiot  release  the  right  of  action, 
nor  the  action  itself,  if  one  has  been  commenced,  so  as  to  defeat  the 
rights  of  the  insurer  to  reimbursement  from  any  recovery  from  such 
wrong-doer  for  the  injury  producing  the  loss.' 

When  insurer  is  estopped  from  recovering  against  the  wrong-doer. 

Sec.  477.  But  if  the  insurer  pays  the  loss  knowing  that  the  insured 
has  released  the  wrong-doer,  and  takes  an  assignment  of  the  insurer's 
claim  against  the  wrong-doer  "  remaining  to  him  after  such  settle- 
ment," it  is  a  recognition  of  the  settlement  and  release,  and  the 
insurer  takes  no  rights  under  it  against  the  wrong-doer.  Thus,  in  a 
New  York  case,"  one  Johii  Martin  was  the  owner  of  certain  buildings 
and  premises  in  Orange  county  in  the  year  1872,  and  on  the  20th  day 
of  December  in  that  year  he  procured  them  to  be  insured  against  fire, 
by  the  plaintiff,  for  the  sum  of  $1,500.  The  property  adjoined  the 
railroad  of  the  defendant,  and  on  the  "ISth  day  of  May,  1873,  the 
buildings  were  destroyed  by  a  fire,  which  had  its  origin  in  sparks 
which  were  emitted  from  one  of  the  locomotive  engines  running  on 
the  defendant's  road.  On  the  10th  day  of  September,  1873,  Martin 
effected  a  settlement  with  the  defendant  for  the  damages  he  claimed 
to  have  sustained  by  reason  of  negligence  in  setting  fire  to,  and 
destroying  his  buildings,  and  received  from  the  defendant  the  sum  of 
$2,100  in  money,  and  gave  a  full  receipt  and  discharge  to  the  company 
for  all  his  loss  and  damage  by  the  fire  which  destroyed  his  buildings. 
In  August,  1873,  an  action  was  commenced  by  Martin  against  the 
plaintiff  to  recover  the  amount  of  his  insurance,  which  resulted  in  a 
judgment  in  favor  of  the  plaintiff  for  the  full  amount  of  the  claim. 
This  judgment  was  paid  by  the  plaintiff  on  the  11th  day  of  Febru- 
ary, 1874,  and  on  that  day  Martin  executed  and  delivered  to  the 
Plaintiff  an  assignment  which  contained  this  clause :  "The  said  John 
Martin  hereby  sells,  assigns,  transfers  and  sets  over  to  the  said  insur- 
ance company  all  claim,  demand  and  right  of  action  against  the  said 

inure  to  the  benefit  of  one  not  a  party  thereto.  Sisbrow  v.  Jones,  Harring  (Mich.) 
Ch.  48 ;  Merrick  v.  Brainard,  38  Barb.  (N.  Y.)  574 ;  Hart  v.  Western  R.  M.  Co., 
ante;  Mason  v.  Sainsburry,  ante;  Morrison  v.  Bartholmneo,  5  C.  C.  S.  (Sc.)  3d 
Series,  848. 

■  Tates  V.  WTiyte,  4Bing.  (N.  C.)  272  ;  HoTwre  v.  Lamar  F.  Im.  Co.,  51  111.  409  ; 
Mason  v.  Sainsbury,  3  Doug.  61 ;  Randall  v.  Cockran,  1  Ves.  Sr.  98  ;  Hart  v.  We.tt- 
nm  R.  R.  Co.,  ante;  Payne  v.  Rogers,  ante;  Quebec  F.  Ass.  Co.  v.  St.  Louis,  7 
Moore  P.  C.  C.  286.  But  it  is  held  in  Ohio,  that,  where  the  insurer  refuses  to 
prosecute  the  action,  it  can  claim  no  part  of,  nor  benefiit  from,  the  recovery.  New- 
comb  V.  Cincinnati  Ins.  Co.,  22  Ohio  St.  382. 

"  Connecticut  Ins.  Co.  v.  Erie  R.  R.  Co.,  10  Hun.  (N.  Y.)  59. 
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Erie  Railway  Company  arising  out  of  the  fire  aforesaid,  wliich  he  now 
has,  or  which  may  have  remained  to  him  after  the  settlement  of  the 
claim  made  by  him  against  said  Erie  Railway  Company  as  aforesaid." 
The  plaintiff  brought  an  action  to  recover  the  sum  of  $1,500,  the 
amount  of  the  insurance  paid  by  the  plaintiff.  The  case  was  tried  at 
the  circuit,  where  a  verdict  was  rendered  for  the  plaintiff,  which  was 
set  aside  by  the  court,  and  the  action  of  the  court  in  setting  aside  the 
verdict  was  sustained  by  the  general  term.' 

'  Dtkmak,  J.,  in  rendering-  the  judgment  of  the  court,  said  :  "  The  rig-ht  of  the 
plaintiff  to  recover  in  this  action  is  vested  on  the  principle  of  equitable  subrog-a- 
tion,  a  doctrine  which  had  its  origin  and  much  of  its  gi'owth  in  the  Roman  civil 
law,  under  the  name  of  substitution  ;  and  it  is  one  of  the  many  illusli-ations  of 
the  enlightened  jjolicy  of  that  people,  that  a  doctrine  so  much  in  accordance  with 
the  principle  of  natural  justice  should  have  early  found  a  place  in  that  splemUd 
system  of  Roman  law.  It  has  been  transplanted  from  the  civil  law  into  our  sys- 
tem of  equity  jui-isprudence,  and  is  very  useful  in  bringing  about  just  results  in 
a  great  variety  of  cases.  Concisely  stated,  it  means  that  where  one  person  dis- 
charges an  obligation  which  primarily  I'ests  upon  another,  he  shall  be  substituted 
to  the  place  of  a  creditor  in  i-espect  to  the  pai-ty  who  is  piimarily  liable,  and  shall 
have  the  benefit  of  all  securities  or  claims  which  are  held  by  the  creditor.  The 
doctrine  may  be  applied  to  cases  of  insurance  as  well  as  any  othei'S,  as  the  chan- 
cellor said  in  the  case  of  The  Etna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  397.  This 
principle  of  equitable  subrogation,  or  substitution  of  the  underwritei'S  in  the 
place  of  the  assured,  is  recognized  by  every  writer  on  the  subject  of  insurance, 
and  is  constantly  acted  upon  in  coui'ts  of  law  as  well  as  in  equity  ;  so  that  where 
the  assured  has  any  claim  to  indemnity  for  his  loss  against  a  thii'd  person  who  is 
primarily  liable  for  the  same,  if  the  assured  discharges  such  third  person  from 
his  liability  before  the  payment  of  the  loss,by  the  underwriters,  he  discharges  his 
claim  against  them  for  such  loss  jyro  tanto ;  or,  if  he  obtain  payment  from  such 
third  person  afterwards,  it  is  in  the  nature  of  salvage,  which  he  holds  as  trustee 
for  the  underwriters  who  had  paid  the  loss.  So  in  the  case  of  Grade  v.  The  New 
York  Ijis.  Co.,  8  Johns.  R.  246,  where  there  was  a  recovery  by  the  assured  for 
the  full  amount  of  the  policy,  upon  the  condemnation  of  a  vessel  and  cargo  under 
ther  the  Berlin  and  Milan  deci-ees.  Chief  Justice  Kent  said  that  if  the  French 
government  should  at  any  time  make  compensation  for  the  capture  and  con- 
demnation, the  United  States  would  receive  and  hold  the  money  as  the  trustee  of 
the  underwritei'S,  who  would  clearly  be  entitled  to  be  paid  the  same.  If  this 
case  is  to  be  determined  in  accoi-dance  with  the  principles  enunciated  in  the  fore- 
going extracts,  then  there  is  very  little  trouble  in  reaching  a  satisfactory  conclu- 
sion. At  the  time  Martin  made  his  assignment  to  the  plaintiff  he  had  settled  with 
the  defendant;  had  been  paid  the  full  amount  of  his  damages,  and  had  given  a 
full  discharge  of  all  claim  against  the  company ;  he  therefore  had  no  claim 
against  the  defendant  at  that  time,  in  I'elation  to  which  the  plaintiff  could  be  sub- 
stituted and  put  in  his  place.  The  doctrine  of  subrogation  can  have  no  applica- 
tion where  there  is  no  person  who  is  primarily  liable  to  discharge  the  claim  which 
is  paid  and  discharged  by  the  party  seeking  to  be  subrogated.  Here  the  defend- 
ant, the  party  primarily  liable  to  pay  for  the  loss,  had  done  so — had  discharged 
the  obligation.  Certainly  there  was  no  further  claim  of  Martin  against  it,  and 
thei-e  was  therefore,  no  claim  of  his  to  which  the  plaintiff  could  be  substituted. 
The  plaintiff  cannot  get,  through  him,  what  he  cannot  get  himself.  This  seems 
to  go  to  the  very  foundation  of  the  plaintiff's  claim,  and  must  defeat  a  recovery. 
After  the  destmction  of  the  buildings,  Martin  had  two  remcilies  for  the  recovery 
of  his  loss :  one  against  the  defendant,  given  to  him  by  law,  and  one  against  the 
plaintiff,  by  virtue  of  his  contract  of  insurance.  He  had  the  right  to  pursue 
whichever  of  these  remedies  he  chose  in  the  first  instance.  If  he  had  applied  to 
plaintiff  and  been  paid  the  amount  of  his  policy,  he  might  still  have  brought  an 
action  against  the  defendant  for  the  recovery  of  his  damages  j'esulting  from  the 
negligence  which  caused  the  fire,  and  in  such  an  action  his  recovery  would  not 
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When  mortgagor  assigns  polic7  to  mortgagee. 

Sec.  478.  "When  the  mortgagor  procures  the  mortgaged  premises  to  be 
insured,  and  assigns  the  policy  to  the  mortgagee,  the  mortgagee  takes  the 
policy  subject  to  all  the  defenses  thereto  that  can  be  made  against  the 
mortgagor,  and  if  he  violates  any  condition  of  the  poilcy,  it  is  fatal  to 
the  right  of  recovery  of  the  mortgagee  thereon.'  But  if  the  mortgagee 
procures  the  property  to  be  insured  in  his  own  name,  and  on  his  own 
account,  the  rule  is  otherwise,  and  the  mortgagee  will  not  be  respon- 
sible for  the  acts  of  the  mortgagor  in  the  use  of  the  premises,'  and  it 
seems  that  such  is  the  case  when  the  policy  is  assigned  to  the  mort- 
gagee, with  the  consent  of  the  insurer,  under  such  circumstances  that 
the  transfer  can  be  said  to  create  a  new  contract  between  the  mort- 
gagee and  the  insurer,  as  when,  in  the  case  of  insurance  in  a  mutual 
company,  he  is  required  to,  and  does,  execute  a  new  premium  note." 

As  the  mortgagor  has  no  interest  in  an  insurance  effected  upon  the 
mortgaged  premises  exclusively  by  the  mortgagee,  neither  has  the 
mortgagee  any  interest  in  au  insurance  eflfeeted  by  the  mortgagor,  and 
cannot,  under  any  circumstances,  compel  payment  thereof  to  himself  in 
discharge  of  the  mortgage.  If  he  would  be  protected  in  that  respect, 
he  must  provide  therefor  by  taking  an  assignment  of  a  policy  from  the 
mortgagor,  or  take  a  policy  in  his  own  name.'' 

_  .  I 

have  been  diminished  by  any  amount  i-eceived  from  the  insurance  company. 
Merrick  v.  Brainard,  38  Barb.  589 ;  34  N.  Y.  208.  We  are  not  now  called 
upon  to  determine  what  rig^hts  the  plaintiif  would  have  acquired  by  such  pay- 
ment to  Martin.  As  the  liability  of  the  defendant  to  Martin  was  primary,  it  may 
b.e  that  the  plaintiff,  in  that  event,  might  have  had  a  light  of  substitution ;  or,  in 
an  action  against  the  plaintiff  by  Martin  to  recover  this  insurance,  after  having 
been  paid  by  the  defendant,  he  might  have  been  limited  in  his  recovery  to  an 
amount  that  would  make  good,  his  loss.  But  we  have  no  such  case.  Instead  of 
applying  to  the  plaintiff,  he  applied  the  defendant,  and  was  paid  a  sum  of  money 
in  full  discharge  of  its  liability.  No  fraud  or  collusion  is  alleged,  and  he  had  no 
fui'ther  claim  against  the  defendant,  and  it  follows  that  the  plaintiff  had  none." 

'Franklin  Smnngs  Institution  v.  Central,  etc..  Ins.  Co.,  119  Mass.  240  ;  Fogg  v. 
Middlesex,  etc.,  Ins.  Co.,  10  Gush.  (Mass.)  337 ;  Loring  v.  Manufacturers',  etc., 
Ins.  Co.,  8  Gray  (Mass.)  28  ;  Hale  v.  Meclianics',  etc.,  Ins.  Co.,  6  Gray  (Mass.)  169. 
But  contra,  see  Charleston  Ins.  Co.  v.  Neve,  2  M'MuUan  (S.  C.)  237,  where  a 
party  took  a  policy  of  insurance  upon  liquors,  gi-oceries,  etc.,  and  the  same  day 
on  which  the  policy  was  executed,  permission  was  given  to  assign  the  policy  to  a 
third  per.son,  it  was  held,  that  the  party  to  whom  the  assignment  was  made  was 
entitled  to  recover,  to  the  amount  of  the'  interest  he  had  in  the  policy,  notwith- 
standing the  party  to  whom  the  policy  was  granted  had  deprived  himselif  of  his 
right  to  recover  by  acts  of  fraud. 

'Foster  v.  Equitable  Ins.  Co.,  2  Gray  (Mass.)  241. 

' Foister\.  Equitable  Ins.  Co.,  ante;  Tillou  v.  Kingston,  etc.,  Ins.  Co.,  5  N.  T. 
405. 

•  McDonald  v.  Black,  20  Ohio,  185  ;  WiUon  v.  Hill,  3  Met.  (Mass.)  66  ;  Hancox 
V.  Fishing  Ins.  Co.,  3  Sum.  (U.  S.)  132 ;  Columbia  Ins.  Go.  v.  Carpenter,  10  Pet. 
(U.  S.)  507  ;  Powell  v.  Inne..%  11  M.  &  W.  10;  Carpenter  v.  Providence,  etc.,  Ins. 
Co.,  16  Pet.  (U.  S.)  495  ;  Concord,  etc.,  Ins.  Co.,  v.  Woodbury,  45  Me.  447;  White 
v.  Brown,  2  Cush.  (Mass.)  413;  Gushing  v.  Tkompson,  34  Me.  496. 
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It  is  a  conceded  principle  of  law  that  the  underwriter,  in  a  policy  of 
marine  insurance,  who  has  paid  a  loss,  is  entitled  to  recover  what  he 
has  paid  of  the  carrier  who  caused  the  loss,  and  in  a  case  involving 
this  question  decided  in.  the  Supreme  Court  of  the  United  States,  it 
was  held  that  this  doctrine  is  applicable  to  a  case  of  lire  insurance  on 
laud;  or,  that  where  goods  are  lost  in  the  hands  of  a  carrier,  the 
insurer  of  them  who  pays  to  the  assured  the  amount  of  the  policy, 
may  recover  in  the  name  of  the  assured  the  amount  of  the  carrier ; 
and  this,  even  though  the  carrier  was  guilty  of  no  actual  fault  or  neg- 
ligence. This  right  does  not  depend  at  all  upon  the  privity  of  con- 
tract, but  is  in  accordance  with  the  principles  of  equity."  As  between 
the  insurer  and  carrier,  in  such  case,  the  liability  to  the  owner  is  pri- 
marily upon  the  carrier,  while  the  liability  of  the  insurer  is  only  sec- 
ondary. The  insurer  stands  to  the  owner  practically  in  the  position 
of  a  surety,  and,  when  he  has  indemnified  the  owner  for  loss,  he  is 
entitled  to  be  subrogated  to  all  the  means  of  indemnity  which  the 
owner  had  against  the  party  primarily  liable."  The  underwriter  can- 
not maintain  the  action  in  his  own  name.  Being  dependant  upon  the 
the  doctrine  of  subrogation,  the  action  must  be  in  the  name  of  the 
assured.  In  a  Vermont  case,'  an  attempt  was  made  to  establish  a 
converse  of  the  rule  before  stated,  by  deducting  from  the  amount  of 
a  recovery  against  a  town  for  injuries  received  on  one  of  its  highways, 
the  proceeds  of  an  accident  insurance  policy  held  by  the  injured  party. 
But  the  court  held,  that  the  liability  of  the  town  was  primary,  and 
that  it  was  therefore  not  entitled  to  the  reduction.* 


'  Ball  V.  NashvilU,  etc.,  R.  R.  Co.,  13  Wall  (U.  S.)  367. 

'  Randall  w.  Cochran,  1  Ves.  Sr.  98  ;  Clark  v.  BlytUng,  2  B.  &  C.  254  ;  Yates  v. 
Whyte,  4  Bing.  (N.  C.)  272 ;  Ma^on  v.  Sainsbwy,  3  Doug.  60 ;  Rockingham  Mut. 
F.  Ins.  Co.  v.  Boskem,  39  Me.  253 ;  Peoria  Ins.  Co.  v.  Prost,  37  111.  333 ;  Cmrn. 
Mut.  Ufe  Ins.  Co.  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  25  Conn.  265. 

'  Warding  v.  Townsend,  43  Vt.  435. 

'  Plympton  v.  Ins.  Co.,  43  Vt.  497 ;  Mason  v.  Sainsbury,  3  Doug.  61  ;  Clark  v. 
The  Inhabitants  of  the  Hundred  of  Blything,  Q.  B.  &  C.  254,  9  Eng.  Com.  L.  77; 
Yates  V.  Whyte  et.  al.,  4  Bing.  (N.  C.)  272  ;  The  Propeller  Monticello  v.  Mollison, 
17  How.  (U.  S.)  152 ;  but  see  Pym  Ad/inr  v.  The  Great  Northern  Railway  Co.,  4 
B.  &  S.  396,  where  one  of  the  counsel  referred  to  Hicks  v.  The  Newport,  etc.,  R.  R. 
Co.,  a  nisi  prius  case  where  a  contrary  rule  was  adopted  by  Lord  Campbell. 
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CHAPTER     XVII. 

BEFOKMATION    OF   POLICIES. 

Sec.  479.  When  policy  will  be  reformed. 

Sbc.  480.  Must  be  shown  not  to  embody  the  contract  made. 

Sec.  481.  Acceptance  does  not  of  itself  estop  assui-ed. 

Sbc.  482.  Must  be  mutual  mistake. 

Sec.  483.  Remedy  must  be  sought  before  final  judgment. 

Sec.  484.  Application  may  be  made  after  loss. 

When  policy  will  be  reformed. 

Sec.  479.  Where  the  terms  of  the  contract  are  plain  and  distinct, 
and  the  actual  intention  of  the  insurer  and  insured  is  not  doubtful,  a 
policy  issued,  either  by  fraud  or  mistake,  that  does  not  comply  with 
the  terras  of  the  order  therefor,  or  embody  the  real  intention  of  the 
parties  thereto,  may  be  reformed  in  equity,  or  in  those  States  where 
the  court  is  permitted  to  exercise  the  functions  of  a  court  of  law  and 
equity,  instanter,  upon  trial.'  But,  in  order  to  entitle  the  party  to  this 
relief,  the  policy  must  materially  vary  from  the  real  contract  of  the 
parties,"  and  the  variance  must  be  fully  made  out  by  the  clearest  evi- 


^ Delaware  Ins.  Cu.  v.  Hogan.,  2  Wash.  C.  C.  (U.  S.)  4  ;  Motteauxy.  The  London 
Assurance  Co.,  1  Atk.  545  ;  Collett  v.  Morrison,  9  Hare,  162  ;  Henkle  v.  Royal  L. 
Ins.  Co.,  1  Ves.  Sr.  317  ;  Cone  v.  jSiagara  F.  Ins.  Co.,  62  N.  Y.  619  ;  Equitable  Ins. 
Co.  V.  Bearne,  20  Wall  (U.  S.)  494;  Phosnix  Ins.  Co.  v.  Gnrnee,  1  Paige  (N.  Y.) 
Ch.  278.  In  Equitable  Ins.  Co.  v.  ffeanie,  20  Wall  (U.  S.)  494,  the  plaintiflf  applied 
for  insurance  upon  his  vessel  for  a  voyage  from  Liverpool  to  Cuba  and  to  Europe 
ma  Falmouth,  at  a  rate  named,  and  the  company  offered  to  insure  at  a  somewhat 
higher  rate,  saying;  "It  is  worth  something,  you  know,  to  cover  the  risk  at  the 
port  of  loading  in  Cuba."  It  was  held  that,  under  an  insurance  issued  at  such 
higher  rates,  it  must  be  implied  that  the  port  of  loading  might  be  different  from 
the  port  of  discharge,  and  where  the  assured  accepted  this  offer,  and  told  the 
insurer  to  insui'e  at  and  from  Liverpool  to  Cuba  and  to  Europe  via  a  market  port, 
etc.,  a  policy  which  insured  to  port  of  discharge"  in  Cuba  and  Europe  via  market 
port,  etc.,  did  not  conform  to  the  contract,  and  was  reformed  accordingly. 

'Delaware  Ins.  Co.  v.  Hogan,  ante;  lonides  v.  Pacific  F.  &  M.  Ins.  Co.,  L.  R. 
6  Q.  B.  674.  The  rule  applicable  to  this  class  of  cases  is  well  illustrated  in  the  fol- 
lowing case.  Thus,  in  Hearne  v.  New  England  Mut.  Ins.  Co.,  10  Albany  Law  Jour. 
348,  the  United  States  Supreme  Court  considered  the  questions  involved  in  ref- 
erence to  the  powers  and  duties  of  courts  in  reformation  of  a  contract  of  marine 
insurance,  which  was  entered  into  under  the  following  circumstances  :  On  the  7th 
of  May,  1866,  Hearne  made  his  application  by  letter  to  the  company  for  insur- 
ance. He  said :  "  The  bark  Maria  Henry  is  chai-tered  to  go  from  Liverpool  to 
Cuba  and  load  for  Europe,  via  Falmouth  for  orders  where  ki  discharge.  Please 
insure  $5,000  on  this  charter,  valued  at  |16,000,  provided  you  will  not  charge  over 
four  per  cent,  premium."  On  the  9th  of  that  month,  the  company,  through  its 
president,  replied :  "  Your  fr.vor  of  the  7th  is  at  hand.     As  requested,  we  have 
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dence.'      The  real  intention  of  the  parties,  at  the  time  when  the 
policy  was  made,  will  control,  and,  as  it  prima  facie  is  presumed  to 

entered  f5,000  on  chai-ter  of  bai-k  Maria  Henry,  Liverpool  to  port  in  Cuba,  and 
thence  to  port  of  advice  and  discharge  in  Eui-ope,  at  foui'  per  cent."  The  policy 
was  made  out  on  the  same  day,  and  described  the  voyag-e  as  follows:  "At  and 
from  Liverpool  to  port  in  Cuba,  and  at  and  thence  to  port  of  advice  and  discharge 
in  Europe."  Thereafter  the  policy  was  delivered  to  the  assuj'ed  and  I'eceived 
without  objection.  The  vessel  was  loaded  with  coal  at  Liverpool,  and  proceeded 
thence  to  St.  lago  de  Cuba.  There  she  dischargedher  outward  cargo.  She  went 
thence  to  Manzanillo,  another  port  in  Cuba,  where  she  took  on  board  a  cargo  of 
native  woods.  On  the  17th  of  September,  1866,  she  sailed  thence  for  Europe, 
intending  to  go  by  Falmouth  for  orders  Upon  the  lOt.h  of  that  month,  on  her 
homeward  voyage,  she  was  lost  by  perils  of  the  sea.  Due  notice  was  given  of  the 
loss,  and  it  is  admitted  to  have  occurred  as  alleged  in  the  bill.  The  company 
refused  to  pay,  upon  the  ground  that  the  voyage  from  St.  lago  de  Cuba  to  Man- 
zanillo was  a  deviation  from  the  v-oyage  described  in  the  policy,  and  therefore 
put  an  end  to  the  liability  of  the  assured.  On  the  7tli  of  December,  1868,  two 
years  after  the  loss  occurred,  Hearne  brought  an  action  at  law  against  the  com- 
pany. The  court  held  that  he  was  not  entitled  to  recover  by  i-eason  of  the  devia- 
tion before  stated.  He  failed  in  the  suit.  On  the  16th  of  January,  1871,  he  filed 
his  biU,  and  prayed  therein  to  have  the  contract  reformed  so  as  to  cover  the  elon- 
gated voyage  fi-om  St.  lago  to  Manzanillo.  The  court  held  that  the  contract  was 
not  entitled  to  be  reformed  to  meet  the  complainant's  demand.  Swaynb,  J.,  who 
delivered  the  opinion,  said:  "The  correspondence  between  the  parties  constituted 
a  preliminary  agreement.  The  answer  to  Hearne's  proposal  was  plain  and 
explicit.  It  admitted  but  of  one  construction.  He  was  bound  carefully  to  read 
it,  and  it  is  presumed  he  did  so.  In  that  event  there  was  as  little  room  for  mis- 
apprehension on  his  part  as  on  the  part  of  the  company.  Such  a  result  was  hardly 
possible.  There  is  nothing  in  the  evidence  which  tends  to  show  that  any  occurred. 
The  infen-ence  of  full  and  correct  knowledge  is  inevitable.  It  is  as  satisfactory  to 
the  judiidal  mind  as  direct  evidence  to  the  same  effect  would  be."      *        *  * 

"The  party  alleging  the  mistake  must  show  exactly  in  what  it  consists,  and  the 
correction  that  should  be  made.  The  evidence  must  be  such  as  to  leave  no  rea- 
sonable doubt  upon  the  mind  of  tlie  court  as  to  either  of  these  points.  Beaumont 
v.  Bramley,  1  F.  &  R.  41-50 ;  Marquis  of  Broadalhaiie  v.  Marquis  of  Chandos,  2 
M.  &  C.  711 ;  Fowl^-  v.  Fowler,  4  D.  G.  &  Jones,  255  ;  Sells  v.  Sells,  1  Dr.  &  S. 
42  ;  Layd  v.  Crocker,  19  Beav.  144.  The  mistake  must  be  mutual  and  common  to 
both  parties  to  the  instrument.  It  must  appear  that  both  have  done  what  neither 
intended.  Rook  v.  Lord  Kensington,  2  K.  &  I.  753 ;  Eaton  v.  Bennet,  34  Beav. 
196.  A  mistake  on  one  side  may  be  a  ground  for  rescinding,  but  not  for  reform- 
ing, a  contract.  Morthner  v.  Shm-tal,  2  Di-.  &  War.  572 ;  Sells  v.  SelU,  supra." 
The  complainant  claimed  that  thei-e  was  a  usage  that  ves.sels  going  to  Cuba  might 
visit  at  least  two  ports,  one  for  discharge  and  the  other  for  reloading.  But  it 
appeared  that,  in  such  cases,  the  contract  of  insurance  was  expressed  so  as  to 
allow  such  a  course.  A  reformation  on  this  ground  was,  therefore,  denied.  The 
court  also  refused  to  decree  a  return  of  the  pi-eraiura.  In  Eiuitahle  Safety  Ins. 
Co.  V.  Hearne,  20  Wall  (U.  S.)  474,  a  reformation  of  the  contract  of  insurance  was 
allowed  on  the  following  state  of  facts:  "Heai-ne's  proposition  to  the  company 
was  by  the  letter,  to  insui-e  the  bai^k  Maria  Hem-y.  "  voyage  from  Liverpool  to 
Cuba,  and  to  Europe  ma  Falmouth."  The  company's  response  was  in  effect: 
"We  will  insure  as  proposed  by  you — Europe  to  Cuba — at  three  and  one-half  per 
cent.  It  is  worth  something,  you  know,  to  cover  the  risk  at  port  of  loading  in 
Cuba."  But  the  contract,  as  expressed  in  the  policy,  was  "  four  thousand  dollars 
on  charter  of  bark  iVi  aiia  Heni-y,  at  and  from  Liverpool  to  port  of  discharge  in 
Cuba,  and  at  and  hence  to  port  of  advice  and  discharge  in  Europe."  The  court 
was  of  opinion  that  the  true  contract  was  :  "This  company  hereby  insures  154,000 
upon  the  charter  of  the  bark  Maria  Henry,  as  proposed  by  the  assured,  fi-om 
l^urope  to  Cuba  and  back  to  Europe,  at  three  and  one-half  per  cent,  net,  the  pre- 

^Head  v.  Providence  Ins.  Co.,  2  Cranch  (U.  S.)  127;  2  John.  Ch.  (N.  Y.)  630; 
2  Cranch  (U.  S.)  419 ;  Andrews  v.  Essex  F.  &  M.  Ins.  Co.,  3  Mas.  (U.  S.)  6. 
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embody  the  real  understanding  of  the  parties,  the  evidence  to  over- 
come it  must  be  clear,  direct  and  conclusive.'  In  all  cases  where  the 
variance  is  material,  and  seriously  affects  either  the  party's  remedy, 
or  measure  of  recovery,  application  to  reform  the  policy  should  be 
made,  as,  except  it  be  reformed,  except  in  exceptional  cases  hereafter 
enumerated,  the  contract  as  expressed  therein,  will  control.  The  real 
intention  of  the  .parties  may  be  arrived  at,  as  well  by  showing  that 
the  agent  or  company  issuing  the  policy  knew  that  the  plaintiff  did 
not  intend  to  have  certain  provisions  in  the  policy  apply  in  a  given 
case,  as  by  a  contract  actually  expressed.  Thus,  where  a  policy  was 
issued  upon  a  building,  with  a  provision  that  "  if  the  premises  are  at 

mium  enhanced  to  cover  the  risk  at  port  of  loading-  in  Cuba."  Swayjte,  J.,  who 
delivered  the  opinion,  said  :  "The  intent  of  the  parties,  as  manifested,  is  the  con- 
tract. Upon  any  othei;  construction,  the  important  languag-e  as  to  '  the  port  of 
loading'  would  be  insensible  and  without  effect.  No  other  intei-pretation,  we 
think,  can  reasonably  be  given  to  it.  In  Dickey  v.  The  Bait.  Ins.  Co.,  7  Ci'.  327, 
the  policy  insured  the  vessel  upon  a  voyage  '  from  New  York  to  Barbadoes,  and 
at  and  from  thence  to  the  Island  of  Trinadad,  and  at  and,  from  Trinidad  back  to 
New  York.'  This  court  held  that  the  words,  'at  and  from'  protected  the  vessel 
in  sailing  from  one  port  to  another  in  Trinidad  to  take  in  a  part  of  her  cargo. 
Marshall,  C.J.,  said:  'It  is  the  settled  doctrine  of  the  courts  of  England  that 
insurance  at  and  from  an  ixland,  such  as  those  in  the  West  Indies,  generally 
insures  the  vessel  while  coasting  fi-om  port  to  port  foi'  the  pui-pose  of  the  voyage 
insured.'  He  refers  to  Bond  v.  Nutt,  2  Cow.  601,  and  to  Thelluson  v.  Ferguson, 
1  Doug.  360.  The  case  of  Cmikshank  v.  Jamen,  2  Taunt.  310,  is  to  the  same 
eifect.  These  authorities  fully  sustain  the  proposition  laid  down.  We  are  not 
aware  that  their  authoi'ity  has  been  questioned.  They  show  the  just  liberality%f 
construction  which  obtains  where  contracts  of  insurance  are  involved.  In  this 
controversy,  the  clear  terms  of  the  preliminary  agi-eement  waiTanted  the  court 
below  in  overruling  the  departure  from  it  found  in  the  policy." 

'Head  v.  Prov.  Ins.  Co.,  ante.  In  Mead  v.  The  Westchester  F.  Ins.  Co.,  64  N.  Y. 
454,  it  was  held  that  to  justify  a  court  of  equity  in  changing  the  language  of  a 
written  instrument  sought  to  be  reformed,  in  the  absence  of  fraud,  it  must  be 
established  that  both  parties  agi-eed  to  something  different  from  what  is  expressed 
in  the  writing,  and  the  proof  should  be  so  clear  and  convincing  as  to  leave  no 
room  for  doubt.  In  an  action  to  reform  a  policy  of  tire  insurance  upon  a  dwelling- 
house,  the  alleged  mistake  was  that  an  adjoining  building  was  intended  to  be 
insui-ed  instead  of  the  dwelUng  described.  It  appeared  that  the  applicant  had 
owned  both  buildings  and  had  lived  in  the  one  described  ;  that  defendant's  agent 
had  insured  the  furnitui-e  therein  ;  that  he  had  insured  the  building  claimed  to 
have  been  intended  and  the  policy  was  then  outstanding.  He  had  the  descrip- 
tion of  both  buildings  upon  his  books.  The  applicant  had  removed  from  the 
dwelling  to  the  adjoining  building,  which  was  occupied  as  a  dwelling  and  paint 
shop,  and  did  not,  in  fact,  own  the  former.  The  agent,  however,  testified  that  he 
supposed  that  he  did.  The  premium  upon  the  dwelling  was  one  and  one-half  per 
cent,  upon  the  building  it  was  two  and  one-half.  The  application  was  by  letter 
for  a  policy  on  "  my  house."  The  agent,  thereupon,  made  out  the  policy  in  ques- 
tion upon  the  dwelling,  charging  one  and  one-half  per  cent.  The  building  was 
bui-ned.  The  only  direct  evidence  to  establish  that  defendant  intended  to  insure 
the  building  was  that  of  the  agent  who,  in  answer  to  the  question,  "  To  what  prop- 
erty do  you  understand  this  letter  *  *  referred  ?  "  answered,  to  the  property 
burned  Upon  his  cross-exsimination  he  testified,  in  substance,  that  at  the  time 
and  before  the  pohcy  was  issued  he  was  in  doubt,  but  his  idea  was  it  was  on  the 
dwelling  and  he  so  made  out  the  policy.  It  was  held  that  the  facts  did  not  show 
an  intent,  on  the  part  of  defendant,  to  insure  the  building  burned,  and  did  not 
justily  a  reformation  of  the  policy. 
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the  time  of  insuring,  or  during  the  life  of  this  policy,  vacant,  unoccu- 
pied, or  not  in  use,  and  remain  thus  for  over  ten  days,  without  the 
company's  consent  is  indorsed  hereon,  this  insurance  shall  be  void  and 
of  no  effect."  In  an  action  to  reform  the  policy,  it  was  shown  that  the 
agent,  at  the  time  of  issuing  the  policy,  knew  that  the  building  was  vacant 
and  would  probably  remain  so,  and  that  it  was  expressly  understood 
that  it  would  remain  vacant  until  September,  to  which  the  agent  con- 
sented, it  was  held  that  this  amounted  to  a  waiver  of  the  provision, 
and  that  the  plaintiff  was  entitled  to  have  his  policy  reformed,  by 
having  the  company's  consent  indorsed  thereon,  according  to  the  real 
understanding  and  intention  of  the  parties.'  Without  a  reformation 
of  the  policy,  however,  the  provision  under  the  decisions  of  the 
New  York  courts  would  have  applied  and  been  a  bar  to  a  recovery. 
Thus,  where  commission  merchants  applied  for  insurance  upon 
property  in  their  warehouse,  and  the  company  issuing  the  policy 
knew  that  they  were  engaged  in  commission  business,  and  the 
policy  issued  contained  a  provision  that  "  goods  held  in  trust  or  on 
commission  are  to  be  declared  as  such,  otherwise  the  policy  will  not 
extend  to  cover  such  property,"  and  the  policy  was  not  reformed,  or 
any  application  for  that  purpose  made,  it  was  held  that  the  policy 
must  be  construed  according  to  its  terms,  and  that,  being  plain  and 
vfliambiguous,  parol  evidence  was  not  admissible  to  vary  its  import  or 
meaning.  Cochran,  J.,  in  passing  upon  this  point,  said :  "  The  appel- 
lees contended,  on  the  hypothesis  that  the  appellant  knew  that  their 
application  was  to  be  for  insurance  on  all  the  goods  destroyed,  both 
their  own  and  those  held  on  commission,  that  the  policy  should  be  so 
construed  as  to  give  effect  to  that  intention,  or  in  other  words,  that  the 
extent  of  the  risk  underwritten  should  be  ascertained  from  the  fact 
stated,  and  not  from  the  terms  of  the  policy.  The  rale  presented  in 
this  proposition  we  think  cannot  be  applied  here.  The  authorites 
referred  to  sustain  the  construction  sought,  present  facts  so  far  differ- 
ent from  those  in  this  case,  as  to  iiivolve  other  principles.  In  all  of 
them  the  construction  turned,  either  upon  the  meaning  of  terms,  which 
by  usage  or  custom  had  acquired  a  particular  sense,  or  on  evidence 
that  the  insurer,  after  a  full  disclosure  of  facts  material  to  the  risk 
and  in  violation  of  an  obligation  implied  therefrom,  neglected  to  insert 
in  the  policy  such  a  reference  to  those  facts  as  was  essential  to  its 
validity  as  a  contract  of  insurance.     Parol  evidence  was  admitted  in 


'  Cone  v.  Niagara  Ins.  Co.,  62  N.  Y.  619. 
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one  class  not  to  change  or  vary  the  contract,  but  to  explain  the  mean- 
ing of  the  terms  used,  and  in  the  other  to  prevent  the  insurer  from 
obtaining  the  advantage  of  a  contract  which,  through  his  fault,  would 
otherwise  have  been  without  obligation,  and  void.  The  policy  in  this 
case  is  entirely  consistent  with  the  terms  of  the  application,  free  from 
ambiguity  and  susceptible  of  a  consistent  construction  in  all  its  parts, 
and  if  there  was  mistake  or  error  in  the  insurance  effected,  it  does  not 
appear  to  be  one  attributable  to  the  appellant,  nor  such  as  to  authorize 
us  to  look  beyond  the  terms  of  the  policy  in  ascertaining  its  meaning 
and  legal  effect.  We  think  it  cannot  be  excepted  from  the  operation 
of  the  general  rule  requiring  written  contracts  to  be  interpreted  by 
their  own  terms,  without  regard  to  extrinsic  facts.' 

The  appellees  appear  to  have  obtained  this  insurance  without  making 
any  specific  statement  of  the  nature  of  their  interest  in  the  goods 
destroyed,  and  had  there  been  no  express  condition  to  the  contrary,  their 
interest  in  the  goods  held  on  commission  might  have  been  covered  by 
the  policy,  for  upon  that  state  of  fact,  the  material  question  would 
have  been,  whether  the  failure  to  inform  the  insured  that  the  goods 
were  held  on  commission  would  have  affected  the  risk,  and  the  admis- 
sion that  the  communication  of  that  fact  would  not  have  changed  the 
rate  of  premium,  might  have  been  relied  on  as  concluding  it.  But  that 
is  not  the  question  here.  This  policy  expressly  provides  that  it  was  not 
to  cover  goods  held  on  commission  unless  they  were  so  declared,  or  as 
we  understand  it,  so  expressed  as  to  appear,  in  some  form,  in  the 
description  of  the  goods  intended  to  be  covered  by  it.  The  right  of 
the  insurer  to  limit  the  extent  of  the  risk  by  that  condition  cannot  be 
doubted."  And  as  we  must  presume,  from  the  acceptance  of  the  policy 
by  the  appellees,  that  they  had  knowledge  of  that  condition,  we  think 
it  should  have  the  contemplated  effect  of  limiting  the  risk  to  the  goods 
which  belonged  to  them." ' 

Must  be  shown  not  to  express  the  contract  made. 

Sec.  480.  The  same  rules  prevail  in  reference  to  the  reformation  of  a 
policy  of  insurance  as  to  any  other  contract.  The  court  cannot  make  a  new 
contract  for  the  parties,  but  only  compel  such  a  change  therein  as  makes  the 


'Mumford  v.  Hallet,  1  Johns.  439  ;   MeUen  &  Nemath,  v.  National  Ins   Co    1 
Hall,  452  ;  Phil.  Ins.  47,  319. 

TT',-f''iJ,o^*J-.'^""^  Co.7w«.  Co.,  20  Ohio,  174;  Briehta  w.LafayetU  Ins.  Co.,  2 
Hall,  372 ;  2  Am.  Lead.  Cas.  642. 

» Baltimore  Fire  Ins.  Co.  y.  Loney  et  al.  20  (Md.),  3  Am.  Law  Uee.  (V  S  H51  •  see 
also,  Feoria  M.  &  F.  Ins.  Co.  v.  Hall,  Mich.  3  id.  417. 


Reformation  of  Policies.  801 

imtrument  express  the  contract  actually  made  by  the  parties,^  and  conform 
to  their  actual  intention  " —  in  a  word,  to  make  it  speak  and  set  forth 
the  real  agreement  and  contract  of  the  parties.'  The  jurisdiction  will 
not  be  exercised,  except  when,  through,  accident,  fraud  or  mistake, 
the  contract  has  been  erroneously  set  forth.  If  it  embodies  the  con- 
tract actually  made,  the  fact  that  the  parties  acted  under  a  mistaken 
idea  of  law  or  equity,  or  even  of  facts,  will  not  entitle  a  party  to  this 
relief.  It  can  never  be  exercised  to  change  the  contract  actually  made. 
Therefore,  in  all  cases,  the  question  is,  does  the  instrument  embody 
the  actual  agreement  and  intention  of  the  parties  ?  *  and  in  all  cases, 
the  mistake  or  error  must  be  evidenced  by  undoubted  proof.  It  must 
be  clearly  and  unmistakably  established,  and  not  be  left  doubtful  or 
uncertain.'     It  will  not  relieve  against  mere  carelessness  on  the  part  of 

^'IHnvuin  v.  Providence,  etc.,  S.  M.  Co.,  5  R.  I.   130;  CcMsady  v.  Woodimvy,  13 
Iowa,  113;  Vallette  v.  White  Water  Valley  Canal  Co.,  5  McLean  (U.  S.)  192. 

^Wyche  v.  Gh-eene,  11  Ga.  159;  Clapton  v.  Martin,  11  Ala.  187;  Fowler  v. 
Adaiiui.  13  Wis.  355  ;  Lockport  v.  Cameron,  29  Ala.  355  ;  N.  Y.  Ice  Co.  v.  N.  West- 
em,  etc..  IiUi.  Co.,  31  Bai-b.  (N.  Y.)  72 ;  Clearey  v.  Babcock,  41  111.  271 ;  Shirley 
V.  Witch.  2  Oi-eg-on,  288  ;  Hall  v.  Claggett,  2  Md.  Ch.  151 ;  City  R.  R.  Co.  v.  Veeder, 
17  Ohin,  385  ;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa,  364. 

^Wardx.  Camp,  28  Ga.  74;  Nixon  \.  Careo,  28  Miss.  414;  Lesson  v.  Atlantic 
Mut.  Ins.  Co.,  40  Mo.  33;  Oliver  v.  Commercial,  etc.,  Ins.  Co.,  2  Curtis  C.  C.  (U. 
S  )  277. 

*Kent  V.  Mahchester,  29  Bai-b.  (N.  Y.)  595  ;  Leavitt  v.  Palmer,  3  N.  Y.  19  ;  Din- 
man  V.  R.  R.  Co.,  ante. 

'In  Mackenzie  v.  Cmdson,  L.  R.,  8  Eq.  Cas.  368,  the  defendants,  who  were  iron 
merchants,  had  to  provide  foi'  the  carriag-e  of  some  iron  which  they  wanted  to 
transport  by  water,  and  desired  to  have  it  insured  as  well  from  rust  as  from  perils 
of  the  sea,  etc.  They  communicated  to  their  carriers  theii'  desire  to  have  such  a 
policy  effected,  and  the  carriers  communicated  with  an  insurance  broker,  who 
ag-ain  communicated  with  some  othei-  peraons,  who  were  intermediate  agents 
between  the  insurance  broker  and  the  plaintiffs,  who  were  underwriters.  They 
(the  underwritei-s)  had  several  clerks  in  their  employ,  one  of  whom  entered  upon 
a  slip  of  paper  the  details  of  the  kind  of  insurance  wanted,  as  follows : 
"Fleming,  Seymoui-  &  Co.  28  Oct.,  1867. 

Cash. 
Thomas  and  John,  Gloucester. 

f  890  on  501  bundles  hoops— Plymouth. 
f40  r.  freight— H.  M.  Dockyard. 
So  valued ; " 
and  took  the  slip  to  an  underwHting  agent,  who  asked  what  kind  of  hoops  they 
were,  and  declined  to  underwrite  the  same  unless  the  insurance  was  made  free 
from  particular  average.  The  clerk  then  wrote  upon  the  slip  "f.  p.  a."  and  took 
it  away,  and  the  underwriters  put  their  names  upon  the  slip,  each  for  a  certain 
amount.  The  slip  was  taken  back  to  the  office  of  his  employers,  by  the  clerk, 
and- another  clerk  filled  out  a  poUcy  in  the  common  form,  which  was  presented  to 
the  underwi-itei-s,  who  signed  it,  without  noticing  that  it  did  not  conform  to  the 
provisions  of  the  slip.  The  policy  was  sent  to  the  defendants,  who  paid  the  pre- 
mium thereon.  There  was  a  loss  under  the  policy,  and  an  action  having  been 
brought  upon  the  policy,  they  filed  a  bill  to  restrain  the  action,  setting-  forth  that 
it  was  not  the  contract  they  entered  into,  and  asking  to  have  the  policy  corrected 
80  as  to  set  forth  the  provision  "free  from  particular  average."  The  relief  was 
refused  by  the  court,  upon  the  ground  that  the  policy  alone,  and  not  the  slip, 
embraced  the  ccmti-act  of  the  parties.     Sir  W.   M.  Jambs,  V.C,  said:  "If  this 
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either  party,  or  set  aside  or  change  a  policy  which  has  been  accepted 
in  good  faith  after  a  loss  has  been  sustained  upon  it,"  but,  while  the 
parties  remain  in  statu  qtw,  it  will,  upon  a  proper  case,  where  it  appears 
that  no  contract  has  in  fact  been  made — that  is,  that  the  minds  of  the 
parties  have  never  met  upon  the  terms  of  the  policy,  direct  its  surrender 
upon  repayment  of  the  premium.'' 

Acceptance  of  policy  does  not  of  itself  estop  the  asstired. 

Sec.  401.  When  it  appears  that  the  policy  does  not  embody  or  express 
the  contractor  the  parties,  and  the  party  seeking  the  relief  hasnot  under- 
standingly  accepted  it  as  written,  it  may  be  reformed ; '  and  in  order 


contract  be  a  good  contract  in  law,  what  is  there  to  vary  it  in  equity  1  If  all  that 
the  plaintiff  can  say  is,  '  we  have  been  careless,  whereas  the  defendants  liaue  not 
been  careless"  it  is  useless  for  them  to  apply  to  this  course  for  relief.  The  defend- 
ants positively  say  they  would  not  have  accepted  the  policy  on  any  other  terms. 
It  is  too  late,  now  that  the  loss  has  been  incurred,  for  the  plaintiffs  to  set  aside 
the  policy  on  the  terms  of  paying  back  the  premium.  Courts  of  equity  do  not 
rectify  contracts ;  they  may  and  do  rectify  instruments  purporting  to  have  been 
made  in  pwrsuance  of  the  terms  of  ccmtracts,  but  it  is  always  necassary  for  a  plainr 
tiff  to  show  that  there  was  an  actual,  concluded  contract,  antecedent  to  the  instru- 
tnent  which  is  sought  to  be  rectified,  and  that  such  contract  is  inaccurately  expressed 
in  the  instrwnent.  In  this  instance,  there  never  was  any  contract  other  than  this 
policy  which  the  plaintiffs  have  signed.  I  certainly  will  not  be  the  first  judge  to 
extend  the  jurisdiction  of  this  court  in  the  way  which  is  sought  by  the  prayer  of 
this  bill.  There  is  no  class  of  documents  as  to  which  the  strictest  good  faith  is 
more  rigidly  required  in  courts  of  law  than  policies  of  insurance,  and  a  court  of 
law  may  safely  be  left  to  deal  with  the  circumstances  of  this  particular  policy. 
It  is  impossible  far  thg  court  to  rescind  or  alter  a  contract  with  reference  to  the 
terins  of  negotiation  which  preceded  it.  The  plaintiff  cannot  escape  from  •the  obli- 
gation of  the  contract  on  the  ground  that  they  verbally  infonned  the  clerk  of  the 
defendant's  agent  something  different  from  what  they  afterwai-ds,  in  writing, 
acceded  to.  Men  must  be  careful  if  they  msh  to  protect  themselves  ;  and  it  is  not 
for  this  covH  to  relieve  them  from  the  consequences  of  their  o^im  carelessness."  See 
also,  lonides  Pacific  F.  &  M.  Ins.  Co.,  L.  R.,  6  Q.  B.  674;  Parsons  v.  Bignold,  15 
L.  J.  Ch.  379.  Where  an  agent,  without  any  fraudulent  design,  declai-es  the 
interest  on  whose  account  it  is  obtained  in  the  wrong  person,  equity  will  correct 
the  mistake  ;  but,  if  made  with  a  fraudulent  pui-pose,  no  relief  can  be  had  in 
equity  by  the  principal.     Oliver  v.  Mut.  Com.  In^.  Co.,  2  Curtis  C.C.  (U.  S.)  277. 

^Mackenzie  v.  Coulson,  ante. 

^Fowler  v.  The  /Scottish  Equitable  Ins.  Co.,  4  Jur.  N.  S.  1169. 

'  In  Bennett  v.  City  Ins.  Co.,  115  Mass.  241.  In  Phcenix  Ins.  Co.  v,  Soffeheimer, 
46  Miss.  645,  a  bill  was  brought  to  reform  a  policy  of  insurance  under  the  follow- 
ing circumstances :  Sartorius,  the  agent  of  the  plaintiffs,  doing  business  both  by 
publication  and  sign,  stated  to  the  agent  of  the  company,  at  the  time  of  taking 
out  a  former  policy  in  another  company,  of  which  he  was  also  agent,  that  he  was 
doing  business  as  agent  of  the  appellees,  and  the  policy  was  issued  to  him  as 
such  agent.  Afterward,  he  requested  the  same  agent  to  make  out  another  policy 
in  this  company,  as  the  first  was  made  out,  and  took  it  for  granted  the  agent  had 
doiie  so.  By  accident  or  mistake,  the  agent  omitted  or  neglected  to  insert  in  said 
policy  that  said  Sartorius  was  insured  as  agent.  The  court  held  that  "  a  court 
of  equity  has  authority  to  reform  a  contract,  where  there  has  been  an  omission 
of  a  material  word  or  stipulation  by  mistake,  and  a  policy  of  insurance  is 
within  the  principle.  But  a  court  ought  to  be  extremely  cautious  in  the  exercise 
of  such  an  authority.  It  ought  to  withhold  its  aid  whei-e  the  mistake  is  not  made 
out  by  the  clearest  evidence."  And  that  a  court  of  equity  will  grant  relief  in 
cases  of  mistake  in  written  agreements,  not  only  when  -the  fact  of  the  mistake  is 
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to  arrive  at  the  real  intention  and  contract  of  the  parties,  parol  evi- 
dence is  admissible  of  all  that  was  said  and  done  by  the  parties 
during  the  progress  of  the  negotiations.' 

If  a  j^erson  accepts  a  policy  of  insurance  without  dissent,  the  law 
presumes  that  he  knows  its  contents,^  but  this  is  a  mere  presumption 
that  may  be  overcome  by  proof  that  he  did  not  in  fact  know  the  con- 
tents of  the  instrument.',  but  the  evidence  must  be  such  as  shows  that 
he  did  not  understandingly  accept  the  policy,  as  that  he  did  not  com- 
pare it  with  the  application  or  other  papers  from  which  it  was  drawn,' 
or  that  it  was  received  by  a  third  person,"  or  by  himself  and  put  away 
without  examination,'  or  that  he  relied  upon  the  knowledge  of  the 
insurer  and  supposed  he  had  correctly  drawn  it.'  Thus  it  has  been 
held  that  a  policy  should  be  reformed  when  there  was  a  mistake  in  the 
duration  of  the  risk,*  or  in  reference  to  the  risk  itself,  as,  when  it  does 
not  cover  the  risk  contracted  for,'  or  as  to  the  person  or  persons  to 
whom  the  policy  should  be  issued,  or  misdescribes  the  interest  of  the 
assured,'"  or  when  the  premises  or  property  is  wrongly  described  as 
where  application  was  made  for  insurance  "  on  a  two  story  and  a  half 

expressly  established  but  is  fairly  implied  from  the  nature  of  the  transaction." 
Also,  that  "  parol  evidence  is  admissible  to  prove  the  mistake,  though  it  is  denied 
in  the  answer,  and  this,  either  when  the  plaintiff  seeks  relief  affirmatively,  on 
the  ground  of  mistake,  oi-  when  the  defendants  sets  it  up  as  »  defense,  or  to 
rebut  an  equity."  So  in  Keith  et  al.  v.  Globe  Ins.  Co.,  52  111.  518,  a  bill  was 
broug^ht  to  reform  a  policy  that  had  by  mistake  been  issued  to  one  partner  when 
it  should  have  been  made  to  all.  The  bill  was  not  brought  until  after  a  loss 
under  the  policy.  The  court  decreed  its  reformation  upon  the  ground  that  the 
defendants  intended  to  insure  and  the  partner  intended  to  have  insm-ance  upon 
the  entire  interest  of  the  pi-operty. 

^Moliere  v.  Pemi»ylvania  F.  Ins.  Co.,  5  Rawle  (Penn.)  342  ;  jVational  Traders' 
Bank  v.  Ocean  Ins.  Co.,  62  Me.  519 ;  Motteaux  v.  LoTidon  As.surance  Co.,  1  Atk. 
545 ;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.  31  Conn.  517 ;  North 
America  Ins.  Co.  v.  Whipple,  2  Biss.  (U.  S.)  418;  Malleable  Iron  Works  v. 
Phcenix  Ins.  Co.,  25  Conn.  465;  Bennett  v.  City  Ins.  Co.,  115  Mass.  241. 

'  Monitor  Mut.  F.  Ins.  Co.  v.  Buffnm,  115  Mass.  343. 

'Motteaux  v.  London  Assurance  Co.,  1  Atk.  545. 

'  Motteaux  v.  London  Ass.  Co.,  ante. 

'Bennett  v.  City  Ins.  Co.,  115  Mass.  241. 

'  Motteaux  v.  London  Ass.  Co.,  ante. 

^Brioso  V.  Pacific  Mut.  Ins.  Co.,  4  Daly  (N.  Y.)  246 ;  Van  Tuyl  v.  Westchester 
Ins.  Co.,  55  N.  Y.  657;   Weed  v.  /Schenectady  Ins.  Co.,  7  Lans.  (N.  Y.)  452. 

^ North  American  Ins.  Co.  v.  Whipple,  2  Biss?  (U.  S.)  418. 

''Bates  V.  Crrdbham,  2  Salk.  441 ;  Equitable  Ins.  Co.  v.  Hearne,  20  Wall.  (U.  S.) 
494  ;  Lippinxott  v.  Ins.  Co.,  3  La.  546  ;  Delaware  Ins.  Co.  v.  Hogan,  2  Wash.  C.  C. 
(U.  S.)  4;  Motteaux  v.  London  Ass.  Co.,  ante;  National  Traders'  Bank  v.  Ocean 
Iris.  Co.,  62  Me.  519. 

"  Oliver  y.  Mut.  Cam.  Ins.  Co.,  2  Curtis  (U.  S.)  277 ;  Keith  v.  Globe  Ins.  Co.,  52 
111  518  •  4  Am.  Rep.  624  ;  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31 
Conn.  517 ;  Phcmix  Ins.  Co.  v.  Hoffeheimer,  46  Miss.  645 ;  Franklin  Ins.  Co.  v. 
Hewitt,  3  B.  Mon.  (Ky.)  231. 
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grist  mill,"  and  the  policy  described  it  as  "  a  frame  mill  house  two  and 
a  half  stories  high,  privileged  as  a  grist  mill  only," '  or  where  the 
amount  of  the  insurance  is  not  as  agreed,"  or  where  conditions  not 
agreed  upon,  and  inconsistent  with  the  business  are  imposed,'  or  any 
error,  mistake  or  condition  exists  in  the  policy  that  does  not  express  the 
real  contract  made  by  the  parties.  The  fact  that  the  policy  has  been 
for  a  long  time  in  the  plaintiffs  possession,  and  that  a  loss  has  occurred 
before  any  move  for  a  change  therein  was  made,  is  a  strong  circum- 
stance to  establish  the  assent  of  the  insured  to  the  policy  as  received,' 
and  sometimes  will  estop  him  from  the  benefits  of  this  remedy,  yet  if 
the  laches  are  satisfactorily  explained,  the  policy  will  be  reformed  and 
made  to  accord  with  the  real  contract  and  intent  of  the  parties,'  and  the 
remedy  is  open  to  either  party.'    The  party  seeking  relief  takes  the 


'  Plumix  Fire  Im.  Co.  v.  Chimee,  1  Paige  Ch.  (N.  Y.)  278 ;  /S.  P.  Moliere  v. 
Penn.  F.  Ins.  Co.,  5  Rawle  (Penn.)  342. 

'Btdwell  V.  Astm-  Mut.  Ins.  Co.,  16  N.  Y.  263. 

^  Van  Tityl  v.  Westchester  F.  Ins.  Co.,  55  N.  Y.  657 ;  MalleaMe  Iron  Works  v. 
Phcmix  Ins.  Co..  25  Conn.  465. 

*  Bidwell  V.  Astor  Mut.  Ins.  Co.,  16  N.  Y.  263. 

'  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  517  ;  MalleaMe  Iron 
Works  V.  Phanix  Ins.  Co.,  25  Conn.  465  ;  Law  v.  Warren,  6  Ir.  Eq.  299 ;  Bates  v. 
Orahham,  2  Salk.  444. 

'  Woodruff  V.  Columbus  Itis.  Co.,  5  La.  An.  697  ;  No.  American  Ins.  Co.  v.  Whip- 
yile,  ante.  In  Wodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co.,  31  Conn.  517,  P. 
was  the  agent  of  the  defendant  at  New  Haven,  and  B.  was  agent  there  for  several 
other  insurance  companies.  The  practice  between  P.  and  B.  was,  if  B.  met  with 
))ropei'ty  which  would  not  be  insured  by  any  of  the  companies  he  represented,  to 
make  application  through  P.  to  some  company  for  which  P.  was  agent,  and  when 
the  policy  was  issued  P.  and  B.  divided  the  commissions.  This  was  a  general 
custom  among  insurance  agents  well  known  to  the  officei-s  of  insurance  companies 
generally,  and  to  this  company  in  particular.  P.'s  companies  furnished  him  with 
applications,  renewals,  and  policies  signed  in  blank,  some  of  v.'hich  he»delivered 
to  B.,  who  represented  that  he  was  the  agent  of  P.,  and  as  proof  thereof  exhib- 
ited the  blank  renewals,  policies,  and  applications.  W.  was  mortgagee  of  certain 
property,  and  the  mortgagoi-s  had  become  insolvent.  S.  was  directed  by  W.  to 
jirocure  insurance  to  protect  the  mortgagee's  interest.  He  stated  his  object  to  B. ; 
said  that  he  did  not  know  the  situation  of  the  property ;  that  he  understood  the 
title  of  it  was  in  dispute ;  reqviest«d  him  to  examine  it  and  to  procure  for  the 
mortgagee  a  policy  in  proper  form  to  insure  and  protect  the  mortgage,  of  which 
he  (S.)  was  no  judge  himself.  B.  undertook  to  do  so,  and  stated  to  P.  the  sub- 
stance of  what  S.  had  communicated  to  him.  P.  and  B.  examined  the  property, 
took  measurements  of  it,  and  made  inquiiies  of  pei-sons  whom  they  found  on  the 
premises.  B.  dehvered  to  S.  a  blank  application  for  him  to  sign,  the  heading  was 
filled  in  with  the  names  of  S.  V.  and  B.  (the  mortgagors),  the  amount  to  be 
insured,  premium,  and  the  amount  of  the  mortgage ;  after  the  name  S.  B.  and  B., 
the  words  "  or  assigns  "  were  added  by  S.,  who  signed  it  and  delivered  it  to  B., 
who  canied  it  to  P.,  and  together  they  completed  the  application.  P.  made  a 
policy  insuring  S.  B.  and  B.,  loss,  if  any,  payable  to  W.,  and  delivered  it  to  S., 
who  took  it,  supposing  that  it  would  insure  the  mortgagee's  interest.  Before  the 
policy  was  made,  S.  B.  and  B.  made  another  mortgage  to  another  pei-son,  which 
was  foreclosed,  and  S.  B.  and  B.  conveyed  all  their  equity  of  redemption  to  a 
third  pei-son.  Held,  public  policy  and  the  protection  of  the  community  requii'e 
that  local  agents  of  insurance  companies,  in  giving  aid  to  applicants  for  insui-auce. 
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burden  of  establishing  not  only  the  error,  but  the  real  nature  of  the 
contract,'  and  he  must  show  this  by  clear  and  conclusive  evidence,"  and  , 
it  must  also  appear  that  the  contract,  as  proved,  was  understood  by , 
both  parties,'  as  if  it  is  shown  that  both  parties  were  laboring  under  a 
mistake  as  to  the  matter,  there  is  no  contract  to  reform,  as  the  minds 
of  the  parties  never  met.*  The  fact  that  the  assured  made  a  mistake, 
that  led  to  the  issue  of  the  policy  in  an  erroneous  form,  will  not  warrant 
its  reformation,  because  the  policy  is  as  the  insurer  supposed  it  was  to 
be,  and  he  has  never  contracted  for  anything  different,  and  as  the 
court  has  no  power  to  compel  a  change  in  the  real  contract,  but  only  to 
correct  the  written  evidence  of  it  so  as  to  embody  the  real  contract 
made,  it  has  no  power  under  such  circumstances  to  compel  a  change.' 
It  must  appear  that  the  policy  does  not  embody  the  contract  as  made,  and  if 
both  parties  were  laboring  under  a  mistake,  there  is,  of  course,  no  contract 
to  reform.  Thus,  .where  a  policy  was  made  to  cover  goods  in  buildings 
Nos.  189  and  191  Water  street,  and  the  goods  were  destroyed  in  187, 
same  street,  the  court  refused  to  reform  the  policy,  because  it  did  not 
appear  that  the  insurer  at  anytime  knew  or  understood  that  the  prop- 
erty was  in  187.°    So  in  a  case  where  the  application  called  for  insur- 

shall  Tje  deemed  the  agents  of  the  insurance  companies,  and  not  ag-ents  of  the 
applicants,  and  therefore  the  companies  ai-e  bound  by  the  acts  of  local  agents 
whenever  that  can  be  done  consistently  with  the  evidence  and  the  rules  of  law  ; 
that  P.  and  B.  were  to  be  regai-ded  as  agents  of  the  insurer  in  making  the  pre- 
liminary contract  to  insure;  that  B.  was  the  agent  of  the  company,  for  he  was 
employed  by  P.  in  pursuance  of  a  general  custom  which  prevailed  among  local 
agents,  which  was  known  and  approved  by  companies  in  general,  and  this  one  in 
particular ;  that  the  case  was  to  be  I'egarded  as  one  where  there  was  an  agree- 
ment to  insure  the  mortgagees  on  their  interest  as  mortgagees  in  the  property  in 
question  ;  that  it  was  a  case  of  mutual  mistake  as  to  the  proper  mode  of  filling 
out  the  papers,  for  the  application  was  made  in  the  wrong  name  and  the  policy 
issued  to  the  wi-ong  pereon ;  they  would  have  been  made  out  right  if  the  agents 
had  known  how  to  make  them,  and  it  was  immaterial  whether  the  mistake  was 
one  of  fact  or  of  law ;  hence  the  complainants  were  entitled  to  a  decree  correct- 
ing the  mistakes  ana  prohibiting  the  insurer  from  pi'oducing  evidence  to  show 
that  the  property  described  in  the  policy  was  not  the  property  of  the  complainants. 

'  Woodruff  v.  Cohunlms  Ins.  Co. ,  ante. 

"  Carpenter  v.  Provideru-e,  etc..  In.'?.  Co.,  16  Pet.  (U.  S.)  495. 

'iV.  r.  Ice  Co.  V.  N.  West'n  Im.  Co.,  31  Barb.  (N.  Y.)  72. 

'  Jf.  Y.  Ice  Co.  V.  JS'.  West'n  Ins.  Co.,  ante;  Guernsey  v.  Ainerican  Ins.  Co.,  17 
Minn.  104. 

^Y.  Y.  Ice  Co.  V.  iV.  W.  Ins.  Co.,  31  Barb.  (N.  Y.)  72;  Cooper  v.  Farmeri/ 
Ins   Co.,  50  Penn.  St.  299. 

'Severance  V.  Continental  Ins.  Co.,  5  Biss.  (U.  S.)  15B.  In  Cooper  v.  Fannei's 
Ins.  Co.,  50  Penn.  St.  299,  the  assured  incorrectly  stated  the  incumbrances,  an<l 
upon  application  to  reform  the  contract  upon  the  ground  that  the  assured  made  a 
mistake  in  that  re.spect,  the  court  denied  the  i-elief,  although  the  agent,  wlu)  only 
liod  (jutlwrity  to  take  applications,  tilled  out  the  application,  and,  knowing  thl; 
facts,  erroneously  stated  the  incumbrances.  In  ordei-  to  entitle  a  party  to  havo 
a  policy  or  any  other  contract  reformed  upon  the  ground  of  mistake,  it  must  be 
mutual,  and  violate  the  understanding  of  loth  parties;  and  the  evidence  to  estab- 
lish it  must  be  clear  and  unequivocal.  Danegei-  v.  Crescent,  etc.,  Ins.  Co.,  1  La, 
An.  228. 
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ance  "  on  his  dwelling  house,  household  furniture  therein,  barn  and 
shed  adjoining,  grain  therein,  on  his  hay  and  other  fodder  therein, 
live  stock  and  farming  utensils  therein,"  and  the  policy  followed  the 
application,  the  court,  upon  proof  that  the  application  was  made 
through  an  agent  to  agree  with  the  terms  of  another  policy,  exhibited 
to  the  agent,  which  covered  property  anywhere  on  the  farm,  and  that 
the  application  was  made  by  the  agent,  and  signed  by  the  plaintiflf 
without  reading,  ai.d  that  the  policy  was  received  and  not  read  until 
after  the  fire,  the  court  refused  to  reform  the  policy,  because  it  did  not 
appear  that  the  insurer  understood  the  contract  in  the  same  way  that 
the  insured  did.'  So  where  a  policy  previously  existing  had  permis- 
sion endorsed  thereon  for  other  insurance,  and  before  its  expiration, 
application  was  made  for  its  renewal,  but  instead  of  renewing  it  by 
renewal  receipt,  a  new  policy  was  issued,  and  the  permission  for  other 
insurance  omitted  by  the  direction  of  the  company,  and  the  assured 
accepted  the  policy,  and  on  two  or  three  occasions  had  presented  it  to 
the  company  for  changes  in  certain  respects,  but  never  had  called 
attention  to  this  omission,  but,  after  a  loss,  applied  for  a  reformation 
of  the  policy  by  the  insertion  of  permission  for  other  insurance,  the 
court  refused  to  reform  it,  as  no  contract  for  such  permission  appeared 
to  have  been  made,°  but  if  such  omission  is  the  mistake  or  fault  of 
the  insurer,  and  no  laches  are  shown  on  the  part  of  the  assured, 
amounting  to  an  acceptance,  the  court  will  reform  the  policy,  and  it 
would  seem  in  the  case  last  referred  to,  that  the  plaintiff  had  a  right 
to  expect  that,  as  he  applied  for  o  renewal  of  a  policy  containing  such 
permission,  if  a  new  policy  was  issued,  it  would  contain  the  same 
matter  that  was  contained  in  the  other,  and  that  if  the  assured  neg- 
lected to  notify  the  assured  of  such  omission,  and  he  innocently  accepted 
the  policy,  .relying  upon  the  insurer's  good  faith  that  it  would  be  made 
as  applied  for,  he  was  entitled  to  a  reformation  of  the  contract,  and  a 
refusal  to  direct  it  was  inequitable  and  unjust.'  ' 

MnBt  be  mutual  mistake  ; — mistake  on  one  side  not  enough — lUustrations. 

Sec.  482.  Thus  it  will  be  seen,  that  policies  of  insurance  cannot  be 
reformed  except  to  express  the  contract  really  made.  And  if  the  parties 
mutually  misunderstood  each  other,  it  cannot  be  reformed  to  accord 
with  the  understanding  of  either,  because  no  contract  was,  in  fact, 
made.    The  fact  that  the  assured  made  a  mistake  does  not  entitle  him 

^Guernsey  v.  American  Ins.  Co.,  17  Minn.  104. 

"McHugh  v.  Imperial  F.  Ins.  Co.,  48  How.  Pr.  (N.  Y.)  230. 

"Barrett  v.  Union  Ins.  Co.,  7  Cush.  (Mass.)  175. 
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to  relief,  because  the  insurer  made  the  contract  as  the  insurer  repre- 
sented matters  to  be,  and  there  is  no  mistake  in  the  contract.  So  relief 
will  be  denied  after  the  statute  of  limitations  has  run  upon  the  policy, 
or  if  the  limitation  fixed  by  the  policy  for  the  bringing  of  an  action 
thereon  has  expired,  or  when,  by  the  exercise  of  due  diligence,  the 
mistake  ought  to  have  been  discovered.' 

K  a  person  accepts  a  policy,  which  was  obtained  upon  an  applica- 
tion made  by  a  third  person,  without  his  knowledge,  which  mis- 
describes  the  use  to"  which  the  property  is  devoted,  althoug-h  he  is 
ignorant  of  the  misdescription  so  made  by  such  person,  and  that  the 
insurers  were  misled  thereby,  yet  the  policy  is  inoperative  and  void, 
although  such  misrepresentation  was  accidental,  unintentional  and 
without  fraudulent  intent.     The  insurers,  being  misled  thereby,  are 
not  bound.     In  the  language  of  Ames,  J.,'  » The  misrepresentation 
takes  away  the  foundation  of  the  policy,  and,  as  it  was  an  affirmation 
of  a  fact  as  then  existing,  it  is  enough  to  prevent  the  policy  from 
taking  effect  as  a  contract.     The  minds  of  the  parties  have  not  met." 
Thus,  in  the  case  referred  to,  an  insurance  broker  solicited  insurance 
upon  the  plaintiff's  organ  factory.     He  was  told  that  insurance  was 
desired,  but  that  no  more  than  a  certain  rate  named  would  be  paid 
therfor.     The  broker  afterwards  partially  filled  up  an  application  and 
took  it  to  one  Mowry,  an  agent  for  the  defendant,  and,  in  answer  to 
the  question,  "  what  is  manufactured,  and  of  what  material ;  are  wood 
shavings  made  on  the  premises  ?"  he  told  Mowry  that  it  was  used  as 
an  organ  and  melodeon  factory,  but  he  believed  that  a  small  part  of  it 
was  sometimes  to  be  used  as  a  machine-shop.     Mowry  answered  the 
question  by  writing  "  machinery,''  and  the  policy  was  issued  as  upon 
"  a  machine-shop,"  and  was  accepted  and  paid  by  the  plaintiff,  with- 
out objection  or  notice  to  the  defendants  of  the  error.     A  loss  happen- 
ing under  the  policy,  it  was  held  that  no  recovery  could  be  had,  for 
the  reasons  previously  stated.     But  it  should  be  stated  that,  in  this 
case,  Mowry,  who  wrote  the  reply  to  the  question  relative  to  the  pur- 
poses to  which  the  building  was  devoted,  had  no  authority  to  counter- 
sign or  issue  policies  for  the  defendant,  but  referred  all  applicationi- 
directly  to  the  company,  who  accepted  or  rejected  the  risk,  and  issued 
its  policies  from  the  office  direct.     If  Mowry  had  been  authorized  to 
issue  policies,  and  had  stood  in  the  place  of  the  company  in  that 


'  Dodae  v.  Essex  Ins.  Co.,  12  Gray  (Mass.)  65 ;  Hmigh  v.  Richwrdson,  3  Story 
(U.  S.)  369 ;  Brooksbank  v.  Smith,  2  Y.  &  Call.  58. 
'  Goddard  v.  Monitcrr  Ins.  Co.,  108  Mass.  57. 
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respect,  a  diflferent  rule  would  doubtless  have  been  enforced,  unless  the 
plaintiff  had  seen  the  error  and  failed  to  notify  the  company  thereoj. 
In  such  a  case,  the  agent  being  notified  that  the  building  was  used  as 
an  "organ  and  melodeon  factory,"  would  have  been  notice  to  the 
company,  and  the  plaintiff  could  have  secured  redress  by  proceed- 
ings to  reform  the  policy,  so  as  to  cover  the  risk  as  represented.     But 
in  order  to  secure  that  result,  the  plaintiff  would  have  been  required 
to  show,  not  only  that  the  company  was  fully  acquainted  with  the  char- 
acter of  the  risk,  but  also  that  he  himself  had  been  guilty  of  no  laches 
that  estopped  him  from  securing  that  species  of  relief.     In  a  recent 
case  in  the  court  of  appeals,  in  New  York,'  an  action  was  brought  to 
reform  a  policy,  and  to  recover  the  loss  thereunder  when  reformed, 
under  the  following  circumstances:    The  policy  was  issued  to  one 
Palmer,  loss,  if  any,  payable  to  the  plaintiff.     The  period  of  risk  was 
for  three  years  from  June  1st,  1870.     The  policy  contained  this  clause : 
"  If  the  premises  are,  at  the  time  of  insuring  or  during  the  life  of  the 
policy,  vacant,  unoccupied  or  not  in  use,  and  remain  thus  for  over  ten 
days    *    *    without  the  company's  consent  is  indorsed  hereon,  this 
insurance  shall  be  void  and  of  no  effect.     The  reformation  sought  was 
to  have  such  consent  indorsed  upon  the  policy.     The  referee  found,  in 
substance,  that  it  was  known  to  the  defendant  and  its  agent,  at  the  time 
of  issuing  the  policy,  that  the  building  insured  was  vacant,  and  would 
probably  remain  so  ;  that  it  was  expressly  understood  that  it  would 
remain  vacant  until  September,  to  which  the  agent  consented ;  that 
the  condition  was  in  fine  print,  and  that  Palmer  and  the  plaintiff  wm'e 
ignorant  that  it  was  contained  in  the  policy  until  after  the  loss.     As  a 
conclusion  of  law,  the  referee  found  that  the  condition  was  waived, 
and  that  the  defendants  were  estopped  from  setting  up  that  the  policy 
was  void  in  consequen<;e  of  the  consent  not  having  been  indorsed 
thereon,   and    that    the  plaintiff   was   entitled  to  have  the   policy 
reformed.     And  the  court  held  that  this  conclusion  was  not  erroneous. 

Froceedings  must  be  commenced  before  final  judgment  in  action  on  the  policy. 

Sec  483,  "When  a  party  has  brought  an  action  at  law  and  prosecuted 
it  to  judgment,  and  a  judgment  is  rendered  against  him  thereon,  he 
cannot  subsequently  bring  proceedings  in  equity  to  reform  the  contract. 
Having  elected  to  pursue  his  remedy  upon  the  policy  at  law,  he 
thereby  elects  to  treat  it  as  embodying  the  contract,  and  cannot  sub- 
sequently deny  the  fact," 

'  Cone  V.  Niagara  F.  Ins.  Co.,  60  N.  Y.  619. 

''  Waslibum  v.  Gt.  Western  Ins.  Co.,  114  Mass.  175, 
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"Where  the  assured  brings  an  action  to  reform  a  policy,  and  subse- 
quently, but  before  the  action  for  the  reformation  of  the  policy  has 
been  heard,  brings  an  action  at  law  upon  the  policy,  and  is  defeated 
thereon,  he  cannot  afterwards  pursue  his  action  for  the  reformation  of 
the  instrument.' 

Where  a  party  has  his  election  of  two  remedies,  when  an  election  is 
made,  he  is  bound  thereby,  and  any  decisive  act  of  the  partg  with  knowl- 
edge of  his  rights,  and  of  the  fact,  determines  his  election  in  the  case  of  con- 
flicting and  inconsistent  remedies." 

Application  may  be  made  after  loss. 

Sec.  484.  When  an  application  for  insurance  is  made  and  accepted, 
and  a  policy  is  issued  which,  either  by  mistake  or  fraud  on  the  part 
of  the  insurer,  essentially  varies  from  the  contract  made,  aiid  the  policy 
is  not  seen  or  examined  by  the  assured  until  after  a  loss  thereunder  occurs, 
he  is  not  estopped  from  seeking  a  reformation  of  the  contract,  upon 
the  ground  that  he  accepted  the  policy.  Thus,  where  the  plaintiffs 
entered  into  a  contract  for  insurance  with  the  defendant's  agent,  and 
paid  him  the  premium,  and  took  from  him  a  receipt,  stating  that  the 
insurance  was  for  $10,000,  upon  "merchandise,  generally  contained  in 
their  three-story  brick  building,  metal  roof,  etc.,  and  occupied  by  them 
as  a  commission  house,"  and  a  policy  was  issued  containing  all  the  pro- 
visions of  the  contract,  except  the  words  "  as  a  commission  house,"  and 
the  policy  was  received  by  a  clerk  of  the  plaintiffs,  and  its  terms  were 
not  known  to  the  assured  until  after  the  loss,  it  was  held  that,  inas- 
much as  the  insurers  refused  to  pay  the  loss  upon  goods  held  by  com- 
mission, the  assured  were  entitled  to  have  the  policy  made  to  conform 
to  the  agreement,  and  could  not  be  said  to  have  accepted  the  change 
in  the  contract,  as  indicated  by  the  policy.'  The  fact  that  proceedings 
are  not  instituted  for  its  reformation  until  after  a  loss,  does  not  of  itself 
bar  the  remedy.  It  is  a  circumstance  to  be  taken  into  consideration 
in  connection  with  other  circumstances  in  determining  whether  the 
plaintiff  waived  the  variance,  but,  if  the  delay  is  excused,  the  remedy 
remains.' 

'WaxTiimrn  v.  Great  Western  Ins.  Co.,  114  Mass.  175. 

'Sanger  v.  Wood,  3  John.  Ch.  (N.  Y.)  416  ;  Thwing  v.  Qreat  Western  Ins.  Co., 
Ill  Mass.  93.  If  the  insured  has  been  guilty  of  lachci  or  delay  in  seeking  a  coi'- 
rection  of  the  error — that  is,  if,  after  knowledge  of  the  mistake,  he  takes  no  steps 
to  secure  its  correction,  he  is  treated  as  having  waived  the  error,  and  cannot 
invoke  the  aid  of  a  court  of  equity  to  reform  it.  Paddock  v.  Com.  Ins.  Co.,  104 
Mass.  521 ;  Ryder  v.  Phoenix  Ins.  Co.,  10  id.  548 ;  Thwing  v.  Gh-eat  Western  Ins. 
Co  ,  111  id.  liO;  Conant  v.  Perkins,  107  id.  79. 

'Franklin  F.  Ins.  Co.  v.  Hewitt,  3  B.  Mon.  (Ky.)  202 ;  2  Ben.  F.  I.  C.  202. 

*In  Kara  Tiiyl  v.  The  Westchester  F.  Ins.  Co.,  55  N.  Y.  657,  the  plaintiff  pro- 
cured insurance  upon  his  stock  and  mateiials  in  his  manufactory.     One  of  the 
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When  the  policy  is  inconsistent  with  the  risk  and  the  facts,  which 
were  known  to  the  insurer  or  his  agent  when  the  policy  issued,  a 
reformation  is  not  necessary,  as  the  doctrine  of  waiver  and  estoppel 
comes  in  aid  of  the  assured.  For  instances  in  which  an  action  at  law 
will  lie  when  the  risk  is  inconsistent  with  the  policy,  see  chapter  20. 


printed  conditions  declared  it  void  in  case  of  the  establishment  running:,  in  whole 
or  in  part,  over  or  extra  time,  or  iiinniug  at  night,  without  special  agreement. 
The  plaintiffs  gave  evidence  to  show  that  they  previously  insured  with  defendant, 
but  had  the  policy  canceled  because  of  the  condition  above  mentioned  being  in 
the  policy  ;  that  plaintiffs'  agent  informed  defendant  that  the  United  States  Insur- 
ance Company  of  Baltimore  was  writing  on  the  property,  and  that  their  policy 
did  not  contain  that  clause ;  that  defendant  thereupon  agreed  to  write  as  the 
other  companies  did,  and  to  follow  the  form  of  the  United  States  policy,  which 
plaintiffs  were  to  and  did  furnish  for  defendant  to  copy.  Plaintiffs  thereupon 
produced  a  blank  foi-m,  which  the  witness  testified  was  a  blank  policy  of  the  latter 
company.  This  was  offered  in  evidence,  and  was  objected  to  upon  the  ground 
that  the  copy  shown  defendant  should  be  produced,  and  that  a  blank  foi-m  not 
filled  up  was  not  proper  evidence.  The  objection  was  overruled,  and  defendant 
excepted.  Plaintiffs  also  gave  evidence  tending  to  show  that  they  did  not  dis- 
cover that  the  permission  required  was  not  in  the  policy  until  after  the  fire.  The 
evidence,  as  to  the  agreement,  was  denied  by  defendant's  agent  who  effected  the 
insurance.  It  was  held  that  the  plaintiffs  were  entitled  to  have  the  policy  re- 
formed. See  also,  Phenix  F.  Ins.  Co.  v.  Gurnee,  1  Paige  Ch.  (N.  Y.)  278 ;  1  Ben. 
F  I.-C.  257 ;  JV.  ¥.  Ice  Co.  v.  iV.  Westeni  Ins.  Co.,  23  N.  Y.  357  ;  National  F.  Ins. 
Co.  V.  Crane,  16  Md.  260 ;  Haiiis  v.  Columbia,  etc.,  Ins.  Co.,  18  Ohio,  116 ;  Weed 
V.  Schenectady,  etc.,  Ins.  Co.,  7  Lans.  (N.  Y.)  452  ;  Bid/weU  v.  Astor,  etc.,  Ins.  Co., 
16  N.  Y.  263  ;" Brkiso  v.  Pacific  Mut.  Ins.  Co.,  4  Daly  (N.  Y.  C.  P.)  246  ;  BunUn  v. 
Orient,  etc.,  Ins.  Co.,  2  Keyes  (N.  Y.)  667 ;  N.  American  Ins.  Co.  v.  WhippU,  2 
Biss.  (U.  S.)  418;  Malleable  Iron  Worhs  v.  Phenix  Ins.  Co.,  25  Conn.  465;  Benr 
nett  V.  aty  Ins.  Co.,  115  Mass.  241 ;  Oliver  v.  Mut.  Com.  Ins.  Co.,  2  Curtis  (U.  S.) 
277;  Moliere  v.  Penn.  F.  Ins.  Co.,  5  Rawle  (Penn.)  342  ;  National  Traders'  Bank 
V.  Ocean  Ins.  Co.,  62  Me.  519  ;  Lippineott  v.  Ins.  Co.,  3  La.  546  ;  Law  v.  Warren,  6 
Irish  Eq.  299.  A  policy  existing  upon  the  property,  by  its  terms,  pei'mitted  other 
insurance.  Plaintiff's  agent,  before  it  expired,  applied  for  renewal,  and  defend- 
ant made  a  new  policy,  but  omitted  to  indorse  permission  to  make  other  insui*- 
ance.  This  omission  was  not  discovered  by  insured  till  after  the  fire  occuri-ed. 
The  defendant's  clerk  testified  that  he  was  instracted  by  his  superior  not  to  insert 
the  clause  giving  pei'mission  to  make  other  insurance.  It  also  appeared  that 
the  plaintiff  presented  the  policy  for  material  changes  to  be  made  in  it  on  two 
different  occasions  before  the  fire  occurred.  It  was  held  that  it  could  not  be 
reformed  for  the  pui-pose  of  inserting  permission  to  make  other  insurance,  that  to 
do  so  would  be  to  impose  upon  the  defendants,  conditions  and  terms  to  which  they 
never  assented.     McHugh  v.  Imperial  Fire  Iiis.  Co.,  48  How.  Pr.  (N.  Y.)  230. 
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CHAPTER    XVIII. 

COURT   AND   JURY  —  QUESTIONS   FOR. 

Sec.  485.     Questions  for  court. 
Sec.  486.     Questions  for  jury. 

Questions  for  the  court. 

Sec.  485.  It  is  the  province  of  the  court  to  construe  contracts,  and 
determine  their  legal  effect,  and  to  pass  upon  all  questions  of  law- 
arising  under  them.  It  is  for  the  court  to  determine  from  the  context 
and  an  inspection  of  the  instrument,  what  words  are  used  therein  and 
to  decipher  illegible  words,  and  it  is  error  for  it  to  leave  it  to  the  jury 
to  say  what  an  illegible  word  was  intended  to  be.  Thus  where  the 
word  "six"  was  illegibly  written,  the"s"  having  the  appearance  of 
an  "  o,"  and  the  court  left  it  for  the  jury  to  say  whether  it  was  "  six  " 
or  "  oix,"  it  was  held  error,  and  that  it  was  the  province  and  duty  of 
the  court  to  determine  that  question.'  So  it  is  for  the  court  to  deter- 
mine whether  the  facts  proved  will  warrant  a  verdict  for  the  plaintiff,'' 
or  to  say,  when  certain  facts  are  admitted,  what  their  legal  effect  is. 
Thus,  it  is  for  the  jury  to  say  whether  a  fact  concealed  is  material, 
but  when  the  facts  are  agreed  upon,  it  is  a  question  for  the  court  to 
determine  whether  as  a  matter  of  law  it  was  material,'  and  in  all  cases 
it  is  for  the  court  to  say  what  is  the  legal  effect  of  a  certain  state  of 
facts,'  and  if  the  facts  are  admitted,  it  is  for  the  court  to  apply  the 
law  thereto,  and  there  is  nothing  for  the  jury  to  pass  upon."  So,  too, 
it  is  for  the  court  to  say  whether  the  contract  is  executed  in  proper 
form,  or  as  required  by  law,  but,  whether  a  contract  was  in  fact  made 
is  a  question  for  the  jury.'     So  it  is  for  the  court  to  say  what  forms  a 

'  Lapeer,  etc.,  Ins.  Co.  v.  Dagss,  30  Micli.  159 ;  Crafts  v.  Marshall,  7  C.  &  P. 
597. 

"Im.  Co.  V.  Folsotn,  18  Wall.  (U.  S.)  237;  Fay  v.  Alliance  I-ns.  Co.,  16  Gray 
(Mass.)  455. 

'  Fletcher  V.  Commmwealth  Ins.  Co.,  18  Pick.  (Mass.)  419;  Clark  v.  Union Mut. 
F.  Ins  Co.,  40  N.  H.  333  ;  I/yon  v.  Commercial  Ins.  Co.,  2  Rob.  (La.)  266;  2 Ben. 
F.  I.  C.  192 ;  AppUby  v.  The'Astor  F.  Ins.  Co.,  54  N.  Y.  253. 

*  Winnesheik  Ins.  Co.  v.  Schueller,  60  111.  465 ;  Riggin  v.  Patapsco  Ins.  Co.,  7 
H.  &  J.  (Md.)  279. 

>  Wood  v.  Atlantic,  etc.,  Ins.  Co.,  50  Mo.  112  ;  Smith  v.  Newburyport,  etc.,  Ins. 
Co.,  4  Mass.  668;  Winnesheik  Ins.  Co.  v.  Scheuller,  ante;  Appleby  v.  Astor  F. 
Ins.  Co.,  ante. 

'  Vatton  v.  National  Ass.  Co.,  22  Barb.  (N.  Y.)  9. 
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part  of  the  contract,  as  whether  the  application,  by-laws,  etc.,  are 
so  far  incorporated  into  as  to  become  a  part  of  it.  But,  where  a 
paper  on  its  face  does  not  purport  to  have  been  made  by  him,  or  on 
his  behalf,  it  is  for  the  jury  to  say  whether  he  in  fact  executed  it,  or 
authorized  its  execution,  and  the  mere  fact  that  it  is  referred  to  and 
made  a  part  of  the  policy,  does  not  tend  even  prima  facie  to  establish 
the  fact.'  It  is  for  the  court,  in  the  first  instance,  to  construe  the  mean- 
ing of  common  words  used  in  a  policy,  and  it  is  presumed  that  they 
were  used  in  their  common  or  ordinary  sense,"  but  it  may  be  shown 
that  the  words  have,  by  usage,  acquired  a  local  or  peculiar  meaning, 
and  in  that  case,  evidence  is  admissible  to  show  what  peculiar  mean- 
ing the  words  have  acquired,  and  it  then  becomes  the  province  of  the 
jury  to  define  their  meaning,  and  such  also  is  the  case  in  reference  to 
words  not  belonging  to  the  common  vernacular,'  and  it  may  be  said 
that,  in  all  cases,  when  extrinsic  evidence  must  be  resorted  to  to  deter- 
mine the  meaning  of  a  word  or  phrase,  it  is  the  province  of  the  jury 
to  determine  the  sense  in  which  it  was  used.' 

Thus,  it  has  been  held  competent  to  introduce  evidence  of  an  usage 
among  insurers  to  regard  a  building  filled  in  with  brick  in  front  and 
rear  and  supported  by  brick  buildings  on  both  sides,  as  a  building 
"filled  in  with  brick;"  and  in  such  case,  it  is  for  the  jury  to  find 
whether  such  was  the  usage ; '  and,  generally,  when,  by  usage,  a  word 
has  acquired  a  signification  diffei-ent  from  that  ordinarily  attached  to 
it,  it  is  for  the  jury  to  determine  whether  such  usage  exists,  and  what 


'  Witherellv.  Maine  Ins.  Co.,  49  Me.  200;  Denny  v.  Conway,  etc.,  Ins.  Co.,  13 
Gray  (Mass.)  492. 

'  Wall  V.  Hmmrd  Ins.  Co.,  14  Barb.  (N.  Y.)  383. 

' Sleight  v.  Rheinlander,  1  John.  (N.  Y.)  192;  Sinith  v.  Wilson,  S  B.  &  Ad.  728; 
Allegre's  Admrs.  v.  Maryland  Im.  Co.,  6  H.  &  J.  (Md.)  408;  Bovi  v.  Whetton,,  8 
Wend.  (N.  Y.)  160  ;  Taylor  v.  Bnggs.  2  C.  &  P.  525  ;  Macey  v.  Whaling  Im.  Co., 
9  Met.  (Mass.)  354;  Locke  v.  Rmeell,  47  N.  H.  46;  Wait  v.  Fairbanlis,  Brayt. 
(Vt.)  77 ;  Noyes  v.  Canfield,  27  Vt.  7C ;  Stewart  v.  Smith,  28  111.  397. 

^Harh  v.  Hammett,  18  Vt.  127  ;  Reynolds  v.  Jourdan,  6  Cal.  108 ;  Williams  v. 
Wood,  16  Md.  220  ;  Brovm  v.  Brooks,  25  Penn.  St.  210 ;  Myer.'i  v.  Walker,  24  111. 
133  ;  Ganson  v.  Madigan,  15  Wis.  144  ;  Baron  v.  Placide,  7  La.  An.  229  ;  Hite  v 
State,9Yeyg.  (Tenn.)  357;  Fitch  v.  Carpenter,  43  Bai-b.  (N.  Y.)  40;  Carey  v. 
Bright,  58  Penn.  St.,  70  ;  Jen7iy  Lind  Co.  v.  Bower,  11  Cal.  194 ;  JEktt^m  v.  Smith, 
20  Pick.  (Miiss.)  150 ;  Sleight  v.  Hartshome,  2  John.  (N.  Y.)  531 ;  Hmie  v.  Mut 
Saftey  Ins.  Co.,  1  Sandf.  (N.  Y.)  137  ;  Spicer  v.  Cooper,  1  Q.  B.  424.  In  Houghton 
V.  Gilbeit.  7  C.  &  P.  701,  a  question  arose  as  to  the  nieaninir  of  the  word  "  cargo." 
Erle,  counsel  for  the  defendant,  was  referring  to  Entick's  Dictionary  to  ascertain 
the  meaning,  when  he  was  stopped  by  Tindal,  C.J.,  who  said,  "  It  is  a  question 
of  mei-cantile  construction.  You  had  better  lay  aside  your  dictionary  and  appeal 
to  the  knowledge  of  the  jury,  for,  after  all,  the  dictionary  is  not  authority." 

"  Foioler  v.  ^tna  Ins.  Co.,  7  Wend.  (N.  Y.)  270. 
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meaning,  by  such  usage,  the  words  or  phrase  have  acquired ; '  and, 
generally,  it  may  be  said  that  in  all  cases  where  extrinsic  evidence  is 
resorted  to,  to  ascertain  the  peculiar  sense  of  words  or  phrases,  it  is 
the  province  of  the  jury  to  determine  whether,  by  usage,  they  have 
acquired  a  peculiar  sense,  and  what  sense  they  have  acquired,  and 
then  it  is  for  the  court  to  construe  the  policy  according  to  the  sense  of 
the  words  or  phrases  as  found  by  the  jury.  But  when  words  have 
received  a  judicial  interpretation ; "  or  when  the  language  of  the 
policy  is  plain  and  explicit ; "  or  the  usage  is  not  commiinicated  to  the 
party  sought  to  be  affected  by  it,  or  of  such  notoriety  that  it  must  be 
presumed  that  the  parties  knew  of,  and  contracted  in  reference  to  it, 
it  cannot  be  permitted  to  affect  the  interpretation  to  be  placed  upon 
the  policy/  Nor  can  a  new  or  independent  stipulation  or  condition 
be  incorporated  into  a  policy  by  proof  of  a  usage.  Thus,  it  is  not 
competent  to  show  that  it  is  the  usage  for  the  insured  to  give  notice 
of  the  erection  of  a  new  building,'  or  that  the  insurer  is  not  regarded 
as  liable  for  a  loss,  unless  it  is  ascertained  in  a  certain  manner,"  nor, 
indeed,  of  any  usage  contravening  the  express  provisions  of  the 
policy;'  and  in  all  such  cases,  the  court  is  to  construe  the  words  or 
phrases  employed,  according  to  their  ordinary  and  usual  signification.' 
Proof  of  a  custom  or  usage  is  never  admissible  when  it  has  been 
expressly  excluded  by  the  parties,  nor  when  it  is  excluded  by  neces- 
sary implication.  When  it  is  opposed  to  the  clear  intention  of  the 
parties,  to  admit  it,  would  permit  the  making  of  another  and  different 
contract  from  that  made  by  the  parties.' 

^  Scott  V.  Bcmrdillou,  5  B.  &  P.  213;  Hanaox  v.  FliMny  Ins.  Co.,  3  Sum.  (U.  S.) 
132  ;  £h/re  v.  Marine  Ins.  Co.,  5  W.  &  S.  (Penn.)  116  ;  Hartshorn  v.  Union,  etc., 
Ins.  Co.,  36  N.  Y.  172;  Marey  v.  Whaling  Ins.  Co.,  9  Met.  (Mass.)  354;  Union 
Bank  v.  Union  Ins.  Co.,  Dudley  (S.  C.)  171 ;  Coit  v.  Coiwrneixial  Ins.  Co.,  7 
John.  (N.  Y.)  385;  Dow  v.  Whitton,  8  Wend.  (N.  Y.)  160  ;  May  v.  Buckeye  Ins. 
Co.,  ante. 

"  Barget  v.  Orient,  etc.,  Ins.  Co.,  3  Bos.  (K.  Y.)  385. 

'  Lattomus  v.  Farmers'  Mut.  F.  Ins.  Co.,  3  Houst.  (Del.)  254 ;  Smith  v.  Mobile, 
etc.,  Ins.  Co.,  30  Ala.  167  ;  Hare  v.  Bar.itow,  8  Jurist,  92S ;  Hall  v.  Janson,  4  El. 
&  Bl.  500 ;  HoTM  v.  Mut.  Safety  Ins.  Co.,  2  N.  Y.  235 ;  Winthrop  v.  Union  Ins. 
Co.,  2  Wash.  C.  C.  (U.  S.)  7. 

*  Protection  Ins.  Co.  v.  Harmer,  2  Ohio  St.  452. 
'StebUns  v.  Globe  Ins.  Co.,  2  Hall  (N.  Y.)  632. 
'Rankin  v.  American  Ins.  Co.,  1  Hall  (N.  Y.)  619. 

'  Turner  v.  Burrows,  8  Wend.  (N.  Y.)  144 ;  Parkinson  v.  Collier,  Park,  on  Ins. 
470  ;  Pawson  v.  Bamvelt,  1  Doug.  12. 

'  Harmer  \.  Protection  Ins.  Co.,  ante;  King  v.  Enterprise  Ins.  Co.,  45  Ind.  43; 
Cobb  V  lAme  Bock,  etc.,  Ins.  Co.,  58  Me.  326  ;  St.  Nicholas  Ins.  Co.  v.  Mercantile, 
etc.,  Ins.  Co.,  5  Bos.  (N.  Y.)  238 ;  Hearne  v.  Marine  Ins.  Co.,  20  Wall.  (U.  S.)  488; 
Warner  v.  Franklin  Ins.  Co.,  104  Mass.  518. 

•  Insurance  Co.  v.  Wright,  1  Wall.  (U.  S.)  471 ;  Allegre  v.  Ins.  Co.,  ante. 
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As  to  what  constitutes  a  warranty,  is  a  question  for  the  court,  but 
whether  there  has  been  a  breach  thereof,  is  a  question  for  the  jury.' 
So  as  to  what  facts  establish  a  waiver  of  a  condition  in  a  policy,  is  a 
question  for  the  court,  but  as  to  whether  there  were  facts  amounting  to 
a  waiver,  is  for  the  jury.'''  So  as  to  whether  notice  or  proofs  of  loss 
were  in  time,  or  whether  the  proofs  are  sufficient,  is  for  the  court,  but 
the  question  whether  there  are  facts  excusing  delay,  or  whether  delay 
or  defects  have  been  waived,  is  for  the  jury.'  So  whether  a  loss  is 
within  the  perils  insured  against,  the  facts  being  found  or  admitted,  is 
for  the  court,  but  it  is  for  the  jury  to  say  what  peril  caused  the  loss." 
So,  too,  it  is  for  the  jury  to  say  whether  the  assured  rendered  as  full 
an  account  of  the  loss  as  the  circumstances  would  permit.' 

Jury 

Sec.  486.  It  is  the  peculiar  province  of  the  jury  to  determine  all 
questions  of  fact  in  a  case.  Thus,  it  is  for  the  court  to  say  what 
amounts  to  a  misdescription  of  premises,  but  it  is  for  the  jury  to  say 
whether  or  not  a  misdescription  was  material  to  the  risk,"  so  as  to  mis- 
representation or  concealment,'  so  it  is  for  the  jury  to  say  whether 
there  has  been  a  breach  of  warranty,  and,  in  a  case  where  the  warranty 
is  dependent  upon  a  matter  of  fact  whether  a  warranty  in  fact  exists.' 
It  is  for  the  jury  to  say  whether  there  has  been  a  material  alteration 
or  increase  of  the  risk;'  whether  a  certain  usage  exists  ;'°  whether  a 

'  Gates  V.  Madison  Co.,  etc,.  Iris.  Co.,  2  N.  Y.  43;  2  Bennett's  F.  I.  C.  785. 

"  Bodle  V.  Chenango,  etc.,  Inx.  Co.,  2  N.  Y.  53 ;  2  Bennett's  F.  I.  C.  794;  Noonan 
V.  Hartford  F.  Ins.  Co.,  21  Mo.  81 ;  Charleston,  etc.,  Ins.  Co.  v.  Neve,  2  McMull, 
(S.  C.)  237. 

'Edwards  v.  Balthnore  Ins.  Co.,  3  Gill.  (Md.)  176. 

*Kenniston  v.  Merrimack,  etc.,  Ins.  Co.,  14  N.  H.  341 ;  2  Bennett's  F.  I.  C.  288  ; 
MercJiants',  etc.,  Ins.  Co.  v.  Tucker,  3  Cr.  (U.  S.)  357  ;  AMthal  v.  Bristow,  6  Taunt.' 
464 ;  MUes  v.  Fletcher,  Doug.  230. 

•  Franklin  F.  Ins.  Co.  v.  Updegraff,  43  Penn.  St.  350. 

'Colv/inUan  Ins.  Co.  v.  Lawrence,  10  Pet.  (U.  S.)  507. 

''Seidon  v.  Montgomery  Mat.  Ins.  Co.,  9  Barb.  (N.  Y.)  191 ;  Clark  v.  Vnion  Ins. 
Co.,  40  N.  H.  333 ;  I/yom,  v.  Com'l  Ins.  Co.,  2  Rob.  (La.)  266  ;  Cwniberland  Valley 
Itis.Co.  v.  Mitchell,  48  Penn.  St.  374  ;  Protection  Ins.  Co.  v.  Harmer,  ante;  Mas- 
ters V,  Madhon,  etc.,  Ins.  Co.,  11  Barb.  (N.  Y.)  624 ;  Seminary  v.  Hamilton  Ins. 
Co.,  14  Gray  (Mass.)  459  ;  Mutual  Ins.  Co.  v.  Deale,  18  Md.  26 ;  N.  T.  F.  Ins.  Co. 
V.  Walden,  12  John.  (N.  Y.)  513 ;  Bans  v.  World,  etc.,  Ins.  Co.,  6  T.   &  C.   (N. 

'Curry  v.  Com'l  Iiis.  Co.,  10  Pick.  (Mass.)  535;  1  Ben.  F.  I.  C.  333;  Denis  v. 
iMdlow,  2  Cai.  (N.  Y.)  Ill  ;  Percival  v.  Maine  Mut.  Ins.  Co.,  33  Me.  242. 

'Richards  v.  Protection  Ins.  Co.,  30  Me.  273;  Curry  v.  Cmn'l  Ins.  Co.,  10  Pick 
(Mass.)  535  ;  Qamwdl  v.  Merchants',  etc.,  Ins.  Co.,  12  Cush.  (Mass.)  167  ;  JoWu  v 
Baltimore  Eq.  Society,  1  H.  &  G.  (Md.)  295  ;  Scltenck  v.  Mercer  Co.  Mut.  F.  Ins. 
Co.,  24  N.  J.  447  ;  Perry,  etc.,  Ins.  Co.  v.  StewaH,  19  Penn.  St.  115. 

'' Daniels  Y.  Hud.  Riv.  Iiis.  Co.,  12  Cush.  (Mass.)  416;  PaJmer  v.  Blackbam,  1 
riing.  62. 
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•word  has  acquired  a  peculiar  meaning,  and  what  that  meaning  is  ;' 
■whether  the  assured  has  an  insurable  interest  in  the  property  insured ;' 
whether  a  notice  required  by  the  policy  to  be  given  was  given  within 
a  reasonable  time;'  whether  performance  of  a  condition  has  been 
waived  ;*  whether  the  assured  has  been  guilty  of  fraud'  or  false  swear- 
ing;°  whether  a  misdescription  is  material ; '  whether  a  certain  usage 
exists ; '  and  indeed,  all  questions  of  fact  arising  under  the  issues  made, 
are  exclusively  for  the  jury,  and  it  is  error  for  the  court  to  trench  upon 
their  province." 

Thus  it  will  be  seen  that  nearly  all  questions  arising  outside  the 
actual  construction  of  the  contract,  and  the  legal  effect  of  facts  found 
or  admitted,  are  mixed  questions  of  law  and  fact,  and  which  it  is  not 
competent  for  the  court  to  decide  without  the  aid  of  the  jury.  If  the 
facts  are  admitted,  or  there  is  no  dispute  thereto,  it  is  for  the  court 
alone  to  apply  them  and  determine  their  legal  effect,'"  but  in  all  cases 
where  the  facts  are  in  dispute,  it  is  exclusively  for  the  jury  to  find 
what  the  real  facts  are,  and  it  is  error  for  the  court  to  withdraw  the 
question  from  the  jury,  or  to  direct  a  verdict,  even  though  the  facts 
are  uncontradicted ;  for,  although  the  facts  are  not  denied,  yet,  unless 
admitted,  it  is  competent  for  the  jury  to  refuse  to  find  a  fact  from  the 
testimony  of  a  witness  whose  credibility  they  doubt." 


'Bvans  v.  Com'l,  etc.,  Ins.  Co.,  6  R.  I.  47. 

'Mitchell  v.  Home  Itis.  Co.,  32  Iowa,  421  ;  Mowry  v.  Home,  etc.,  9  R.  I.  346. 

'Davis  v.  Western  Mass.  Ins.  Co.,  8  R.  I.  277. 

*lA/coming,  etc.,  Ins.  Co.  v.  SeJiollenberger,  44  Penn.  St.  259. 

'McLaws  V.  United,  etc..  Institution,  33  Scot.  Jur.  286. 

•McKurdy  v.  N.  Bntish  Ins.  Co.,  20  C.  C.  (Sc.)  463. 

'  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet.  (U.  S.)  25 ;  S.  C,  10  id.  507. 

'Palmer  v.  Blackhv/m,  1  Bing.  62. 

'Charleston,  etc.,  Ins.  Co.  v.  Ccn-ner,  2  Gill.  (Md.)  410;  Field  v.  Ins.  Co.  of  N. 
America,  3  Md.  244. 

"  Wlmieshiek  Ins.  Co.  v.  Schueller,  ante;  Smith  v.  Newhuryport.,  etc.,  Ins.  Co., 
ante ;  Fletcher  v.  Comraonwealth  Ins.  Co.,  ante;  Woods  v.  Atlantic  Ins.  Co.,  50 
Mo.  112. 

"  Charlestm  I'M.  Co.  v.  Carver,  2  Gill.  (Md.)  410  ;  Field  v.  Insurance  Co.  of  N. 
Ainerica,  3  Md.  244. 
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CHAPTER    XIX. 

REMEDIES   UPON  POLICIES. 

Sec.  487.  Foi-m  of  action. 

Sbc.  488.  Who  may  sue. 

Sec.  489.  Trover  lies  in  certain  cases. 

Sec.  490.  Remedy  of  insurer  against  wrong-doer. 

Sec.  491.  Remedies  in  equity. 

Sec.  492.  What  complaint  or  declai-ation  must  contain. 

Sbc.  493.  When  there  are  several  polices. 

Sec.  494.  Jurisdiction. 

Sec.  495.  Pleas. 

Form  of  action. 

Sec.  487.  When  the  policy  is  under  seal,  which  is  seldom  the  case 
in  this  country,  an  action  of  debt '  or  covenant '  should  be  brought 
thereon,  and  assumpsit  will  not  lie,^  and  if  assumpsit  is  brought  upon 
a  sealed  policy,  and  a  verdict  for  the  plaintiff  is  rendered  thereon,  it 
will  be  arrested  on  motion,^  but  where,  under  Codes  or  Practice  acts 
all  distinctions  between  remedies  upon  specialties  and  simple  con- 
tracts is  abolished,  assumpsit  will  He  upon  a  sealed  policy .'  So  if  the 
policy  is  renewed  by  a  receipt,  no<  under  seal,  the  character  of  the 
instrument  is  changed  from  a  specialty  to  a  simple  contract,  and 
assumpsit  is  the  proper  remedy."  And  upon  all  policies,  not  under  seal, 
assumpsit  is  the  proper  form  of  action.  It  is  held,  however,  that  where 
a  policy  under  seal  contains  a  provision  for  its  being  kept  in  force  for 
any  future  time,  by  payment  of  the  premium,  which  is  indorsed 
thereon,  the  instrument  does  not  lose  its  character  as  a  specialty,  and 
the  remedy  is  in  debt  or  covenant.'  And  it  seems  that  an  action 
of    debt    cannot   be   maintained  upon   a  sealed  policy,  where  the 

'People's  Ins.  Co.  v.  Sjiencer,  53  Peun.  St.  353  ;  Sunderla7id,etc.,  Maniie  Ins.  Co. 
V.  Kearney,  IB  Q.  B.  925 ;  Peoiia  Marine,  etc.,  Itis.  Co.  v.  WliUemill,  25  111.  466. 
'Luslani  v.  A'inerican  F.  Ins.  Co.,  2  Whart.  (Penn.)  167. 
^Marine  Ins.  Co.  v.  Yming,  1  Cr.  C.  C.  (U.  S.)  332. 
^Marine  Ins.  Co.  v.  Young,  ante. 
•^     ''Protection  L.  Ins.  Co.  v.  Palmer,  81  111.  88. 

'  'Flannagan  v.  Camden,  etc.,  Ins.  Co.,  25  N.  J.  506 ;  Aurora  Fire  Ins.  Co.  v. 
Eddy,  55  111.  213 ;  Mutiial  Ivs.  Co.  v.  Beale,  18  Md.  26 ;  Luciani  v.  American  F. 
Ins.  Co.,  2  Whart.  (Penn.)  167. 

^PranUin  F.  Ins.  Co.  v.  Massey,  33  Penn.  St.  221. 
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insurer  has  the  right  to  pay  in  money  or  rebuild.  In  such  case, 
covenant  is  the  proper  remedy.'  "Where  a  person  agrees  to  pro- 
cure insurance  for  another,  and  fails  to  do  so,  or  does  it  so  negligently 
that  the  policy  does  not  benefit  the  assured,  an  action  on  the  case 
is  the  proper  remedy."  Where  a  parol  contract  to  insure,  or  of 
insurance,  is  entered  into,  and  no  policy  is  issued,  an  action  of 
assumpsit  upon  the  contract  made  is  the  proper  remedy,  and  in  such 
a  case,  the  assured  may  recover  the  amount  of  his  loss,  not  exceeding 
the  sum  agreed  to  be  insured,'  or  he  may  resort  to  a  court  of  equity, 
to  compel  the  issue  of  a  policy  according  to  the  terms  of  the  contract, 
and  the  court  will  not  only  dii'ect  specific  performance,  by  the  issue  of 
a  policy,  but  will  also  compel  the  payment  of  a  loss  sustained  under 
it.*  In  an  action  upon  a  policy,  the  declaration  or  complaint  must 
set  forth  the  contract,  substantially,  a  loss  under  it  by  the  peril  insured 
against,  and  must  also  aver  performance,  on  the  part  of  the  assured, 
of  all  conditions  precedent  contained  in  the  contract,  and  when  the 
application  is  made  a  part  of  the  policy,  it  must  be  set  forth,  or  so 
much  of  it  as  is  of  the  essence  of  the  contract.'^ 

Who  may  sae. 

Sec.  488.  In  the  absence'of  a  statute  authorizing  an  assignee  of  a 
chose  in  action  to  bring  suit  thereon  in  his  name,  an  action  upon  a 
policy,  although  upon  its  face  made  payable  to  a  third  person  in  case 
of  loss,  or  assigned,  with  the  consent  of  the  assured,  as  collateral  secur- 
ity, must  be  brought  in  the  name  of  the  assured,'  and  the  rule  is  not 
changed  by  the  fact  that  the  policy  is  made  payable  to  the  assured 
"  or  his  assigns."  '  But  when  the  property  is  sold,  and  the  policy  is 
assigned,  with  the  consent  of  the  insurer,  knowing  that  the  entire  in- 
surable interest  is  vested  in  the  assignee,  the  assignment,  and  assent 

^Flanagan  v.  Camden,  etc..  Ins.  Co.,  25  N.  J.  506. 

^Wilkimon  v.  CaverdcUe,  1  Esp.  75. 

'Angel  v.  Hartford  Ins.  Co.,  59  N.  Y.  171. 

*  See  page  32  et  seq.  ante. 

'Babbitt  v.  Liverpool,  etc.,  Ins.  Co.,  66  N.  C.  70. 

'Jessel  V.  Williainsburgh  F.  Ins.  Co.,  3  Hill  (N.  Y.)  88;  Qourdanw.  Ins.  Co.  of 
N  Amerira,  3  Yeates  (Penn.)  327  ;  Bayles  v.  HllUbormigh  Ins.  Co.,  27  N.  J.  163 ; 
Woodbury  Mmngs  Bank  v.  ChaHer  Oak  Ins.  Co.,  29  Conn.  374;  Flynn  v.  iV. 
American  L.  Ins.  Co.,  115  Mass.  449  ;  Blanchard  v.  Atlantic  Mwt.  Ins.  Co..  33  N. 
H  9  •  Folsom  v.  Belknap,  etc.,  Ins.  Co.,  30  id.  231 ;  Conover  v.  Mutual  Ins.  Co.,  1 
N  Y  296;  Mollins  v.  Ins.  Co.,  26  N.  H.  22;  3  Ben.  F.  I.  C.  377;  Conover  v. 
Mutual  Ins.  Co.,  1  N.  Y.  290 ;  2  Ben.  F.  I.  C.  677 ;  Exchange  Bank  v.  Mice,  107 
Mass.  37. 

^Beemer  v.  Anchor  Ins.  Co.,  16  U.  C.  (Q.  B.)  485;  Orchard  y.  Mtna  Ins.  Co.,  5 
U.  C.  (C.  P.)  445. 
52 
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thereto,  is  held  to  operate  as  a  new  contract  with  the  assignee,  and  he 
may  maintain  an  action  thereon  in  his  own  name,  and  an  action  in  the 
name  of  the  assignor  will  not  lie.'  Bat  when  the  assured  conveys  the 
property,  and  takes  a  mortgage  back  to  secure  the  payment  of  the 
purchase  money,  and  he  assigns  the  policy  to  the  purchaser,  who  re-as- 
signs it  to  the  assured,  with  the  consent  of  the  insurer,  the  assured 
may  still  sue  thereon  in  his  own  name."  Where  the  policy  is  open, 
and  payable  "  to  whom  it  may  concern,"  an  action  may  be  maintained 
in  the  name  of  any  person,  having  an  insurable  interest  in  the  prop- 
erty, whose  interest  and  relation  to  the  property  is  such  that  he  can  be 
said  to  have  been  within  the  contemplation  of  the  parties,  and  the  dec- 
laration must  show  such  interest  and  relation ; '  or  the  person  inter- 
ested may  maintain  an  action  in  the  name  of  the  assured,  for  his  bene- 
fit, and  such  is  the  better  practice.*  Where  a  policy  is  taken  out  by 
an  agent,  in  his  own  name,  for  his  principal,  the  insurer  being  aware 
of  the  facts,  the  principal  may  sue  in  his  own  name,'  or  in  the  name 
of  the  agent.' 

When  a  policy  is  issued  to  a  carrier,  he  may  maintain  an  action  to 
recover  the  entire  loss,  he  standing  as  trustee  for  the  owner,  for  all  the 
amount  recovered  in  excess  of  his  own  interest.'  In  such  cases,  how- 
ever, when  the  assured  brings  the  action,  he  should  set  forth  the  inter- 
ests in  respect  of  which  he  sues,  and  it  should  also  be  shown,  or  at  least 
appear,  that  he  had  authority  to  cover  such  interest.  This  may  be 
done  by  proof  of  express  authority,  or  an  usage,'  or  by  the  ratification 
of  the  act  by  the  party  in  interest,  at  any  time  before  judgment.'  A 
policy  under  seal,  although  professedly  made  for  the  benefit  of  third 

^Matin  V.  HerMmer,  etc.,  Ins.  Co.,  4  Hill  (N.  Y.)  187 ;  /Summers  v.  U.  iS.  Ins. 
Co.,  13  La.  An.  504. 

'Kingsley  v.  iV.  JE.,  etc.,  Ins.  Co.,  8  Cush.  (Mass.)  393 ;  Sanders  v.  HiUsborougli, 
etc..  Ins.  Co.,  44  N.  H.  238. 

^Fleming  v.  Itm.  Co.,  12  Penn.  St.  39]  ;  Anonyirums,  Skinner,  327 ;  Waring  v. 
Indemnity  Ins.  Co.,  45  N.  Y.  606 ;  Williams  v.  Ocean  Ins.  Co.,  2  Met.  (Mass.) 
203 ;  Adrich  v.  Equitable  Ins.  Co.,  X  A.  &  M.  (U.  S.)  272 ;  iStrahn  v.  Hartford 
Ins.  Co.,  33  Wis.  648. 

*  Illinois  F.  Ins.  Co.  v.  Stanton,  57  111.  354;  Protection  Ins.  Co.  v.  Wilson,  6 
Ohio  St.  553 ;  Walsh  v.  Washington  Ins.  Co.,  32  N.  Y.  427 ;  Warinjgw.  iTidemnity 
Ins.  Co.,  45  N.  Y.  606 ;  Sturm  v.  Atlantic  Ins.  Co.,  6  J.  &  S.  (N.  Y.)  281. 

'Stillwell  V.  Staples,  19  N.  Y.  401 ;  Seamans  v.  Loring,  1  Mass.  (U.  S.)  127 ; 
Solmes  V.  Rutgers  F.  Ins.  Co.,  3  Keyes  (N.  Y.)  416 ;  Mattey  v.  Manufacturei's Ins. 

'  Goodall  v.  i\r.  JS.  Mut.  F.  Ins.  Co.,  25  N.  H.  169. 

'See  Chap.  8. 

'BeForest  v.  FulUm  Ins.  Co.,  1  Hall  (N.  Y.)  84. 

'Bridge  v.  Niagara  Ins.  Co.,  1  Hall  (N.  Y.)  247 ;  Jefferson  Ins.  Co.  v.  Cotheal, 
1  Wend.  (N.  Y.)  72.  ^  '  J/  "^ 
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persons  not  named,  rmist  be  sued  in  the  name  of  the  assured,'  but  if 
the  person  for  whose  benefit  the  policy  is  made,  is  named  in  the  policy, 
as,  if  it  is  issued  to  "A.,  on  account  of  B.,"  B.  may  maintain  an  action 
thereon,  in  his  own  name." 

Where  a  policy  is  made,  "  loss,  if  any,  payable  to  A.  and  the  insured, 
as  their  interest  shall  appear,"  the  action  must  be  in  the  name  of  the 
insured.'  Generally,  when  the  policy,  upon  its  face,  shows  that  it  was 
made  for  the  benefit  of  third  persons,  exclusively,  the  beneficiaries 
may  maintain  an  action  in  their  own  name,  or  in  the  name  of  the 
assured,  for  their  benefit.  Thus,  the  cestui  que  trust  may  maintain  an 
action  upon  a  policy  issued  to  A.,  as  trustee  of  B."  The  assignee  may 
bring  an  action  upon  the  policy  in  the  name  of  the  assured,  and  the 
assignment  is  ample  evidence  to  establish  his  authority  to  do  so.  The 
assignor  cannot  prevent  him  from  doing  so,  and  cannot  release,  dis- 
charge or  control  the  action.'  But  in  such  cases,  the  assured  may 
show  that  the  interest  of  the  assignee  has  been  quieted.' 

When,  by  statute,  the  assignee  may  maintain  an  action  upon  a  chose 
in  action  assigned  to  him,  the  assignee  not  only  may  maintain  an  action 
upon  the  policy  in  his  own  name,  but  he  must  thus  bring  the  action,' 
unless  his  interest  has  been  quieted.  So,  too,  the  assignee  may  sue 
when  the  insurer,  either  before  or  after  the  loss,  upon  a  sufficient  con- 
sideration, has  promised  to  give  him  the  benefit  of  the  policy.' 

When  a  policy,  assigned  to  a  third  person,  is  renewed  in  his  name, 
and  the  premium  is  paid  by  him,  he  may  maintain  an  action  for  a  loss 
in  his  own  name.'  So,  where  a  policy  in  a  mutual  company  is  assigned 
with  the  consent  of  the  company,  and  the  assignee  gives  a  new  pre- 
mium note,  the  policy  becomes  a  new  contract  with  him,  and  he  may 
sue  thereon  in  his  own  name.'"  If  the  policy  is  under  seal,  unless  the 
assignment  is  also  under  seal,  the  action  must  be  in  the  name  of  the 

'American  Ins.  Co.  v.  Insley,  7  Penn.  St.  233 ;  DeBalle  v.  Penn.  Ins.  Co.,  4 
Whavt.  (Penn.)  68. 

'Maryland  Itis.  Co.  v.  Ghaham,  3  H.  &  J.  (Md.)  62. 

'Owens  V.  Farmers'  J.  8.  Ins.  Co.,  57  Barb.  (N.  T.)  518. 

'Hillyard  v.  Mut.  Ben.  Iris.  Co.,  35  N.  J.  415. 

^Neoins  v.  Rockingham,  etc.,  Ins.  Co.,  25  N.  H.  22. 

'Summers  v.  U.  S.  Ins.  and  Trust  Co.,  13  La.  An.  504. 

""Qrosvenor  v.  Atlantic  Ins.  Co.,  17  N.  Y.  391 ;  Cone  v.  Niagara  Ins.  Co.,  60  N. 
Y.  619  ;  aff 'd,  S.  C,  3  T.  &  C.  33 ;  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  544 ;  Frink 
V.  Bampden  Ins.  Co.,  45  Barb.  (N.  Y.)  384 ;  Ilipley  v.  Astor  Ins.  Co. 

'Demill  v.  Hartfcyrd  Ins.  Co.,  4  Allen  (N.  B.)  341. 

'Peoria,  etc.,  Ins.  Co.  v.  Harvey,  34  111.  46. 

"Stimpson  v.  Monvumth,  etc.,  Ins.  Co.,  47  Me.  379 ;  Sh^herd  v.  Union,  etc.,  Ins. 
Co.,  38  N.  H.  232. 
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assured.'  In  all  cases,  the  assignee,  in  order  to  maintain  the  action, 
must  show  that  he  had  an  insurable  interest  in  the  property  at  the 
time  of  loss." 

"When  a  policy  is  made  payable  to  two  or  more  persons,  the  action 
should  be  in  the  name  of  all.'  When,  however,  a  policy  issues  to  two 
or  more  joint  owners,  and  one  has  sold  his  interest  to  his  co-owner,  in 
those  States  where,  by  statute,  the  assignee  of  a  chose  in  action  may 
maintain  an  action  in  his  own  name,  an  action  will  lie  only  in  favor  of 
the  joint  owner  or  owners  to  whom  the  policy  has  been  assigned,  or  in 
whom  the  entire  title  vests."  Where  a  sale  by  one  joint  owner  to 
another  is  held  not  to  amount  to  an  alienation,  within  the  meaning  of 
the  term  as  employed  in  policies,  it  would  seem  that,  to  recover  a  loss 
after  such  sale,  the  action  must,  in  the  absence  of  the  assent  of  the 
insurer  to  such  sale,  or  of  a  statute  authorizing  an  action  in  the  name 
of  an  assignee,  be  brought  in  the  name  of  the  persons  named  in  the 
policy  as  the  assured,  setting  forth  the  facts  as  to  the  transfer,  and  the 
interest  of  the  real  owner  in  the  loss.*  But  if,  after  notice  of  such  sale 
or  transfer,  the  insurer  promises  the  assignee  to  pay  the  loss  to  him, 
the  assignee  may,  upon  proper  averment  of  the  facts,  maintain  an 
action  in  his  own  name.'  The  doctrine  stated,  ante,  that  the  action 
may  be  brought  in  the  name  of  both  joint  owners,  after  one  has  parted 
with  all  his  interest  therein,  militates  seriously  against  the  rule  that 
a  policy  is  void  as  to  one  who  has  no  insurable  interest  therein  at  the 
time  of  loss,  and  has  been  denied  in  several  cases  ; '  and  in  a  New 
York  case,'  it  was  held  that  no  recovery  could  be  had  at  law  upon  the 
policy  in  such  a  case,  and  that  the  only  remedy  of  the  party  in 
interest  was  by  bill  in  equity ;  and  this  would  seem  to  be  the  most 
consistent  doctrine.  But  whatever  may  be  the  rule  in  such  cases,  it  is 
settled  that  when  a  policy  is  issued  to  partners,  upon  the  death  of  one 

^Bayles  v.  Hillsborough,  etc.,  Ins.  Co.,  23  N.  J.  163. 

^Bayles  v.  Hillsborough  Iiis.  Co.,  ante;  Gfraham  v.  Fireman's  Ins.  Co.,  2  Dis. 
(Ohio)  255. 

'Marsh  v.  Robimon,  i  Esp.  98. 

*Murdock  et  al.  v.  Chenango  Ins.  Co.,  2  N.  Y.  210 ;  see  statement  of  ease,  p.  561, 
n.;  Hoffman  v.  JEtna  Ins.  Co.,  32  N.  Y.  405 ;  see  statement  of  case,  p.  560,  n.  4. 

'Pierce  V.  Naihua  F.  Ins.  Co.,  50  N.  H.  297;  see  statement  of  case,  p.  566,  n. 
6  ;  Tate  v.  Citizen's,  etc.,  Ins.  Co.,  13  Gray  (Mass.)  79. 

'Pierce  v.  Nashua  Ins.  Co.,  ante;  Wood  v.  Rutland  Co.  Ins.  Co.,  31  Vt.  552 ; 
see  statement  of  case,  p.  567,  n.  4. 

'See  opinion  of  Aldls,  J.,  in  Wood  v.  Rutland,  etc.,  Ins.  Co.,  ante;  also,  Hoff- 
man V.  j^tna  In.1.  Co.,  ante,  and  the  cases  referred  to  thei-eiu. 
'Bodle  V.  Chenango  Mut.  Ins.  Co.,  2  N.  Y.  53. 
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the  survivor  may  sue  thereon  alone,  as  surviving  jmrtner,'  and  neither 
the  executor,  administrator  or  heirs  of  such  deceased  partner  can  be 
joined  in  the  action.     The  surviving  partner  alone  must  sue.' 

Trover  lies  when  policy  has  been  executed  and  delivery  refused. 

Sec.  489.  When  the  contract  is  complete,  and  the  policy  has  been  in 
fact  executed,  but  is  wrongfully  withheld,  an  action  of  trover  will  lie 
against  the  insurer  therefor ; "  but  in  order  to  sustain  such  an  action, 
it  must  be  shown  that  the  contract  is  complete,  and  not  inchoate  only. 
That  is,  the  terms  of  the  contract  must  not  only  have  been  agreed 
upon,  but  the  policy  must  also  have  in  fact  been  executed,  although  it 
seems  that  it  is  not  necessary  that  the  premium  should  have  been 
paid,  provided  it  is  tendered  and  the  policy  demanded  within  a 
reasonable  time  after  its  execution.''  But  while  this  remedy  exists 
and  jway  be  resorted  to,  yet  it  is  never  desirable  to  resort  to  it  after  a 
loss,  as  the  remedy  in  equity  is  much  more  efficacious,  besides  being 
safer.  In  an  action  of  trover,  the  assured  is  compelled  to  prove  not 
only  that  the  contract  was  complete  and  the  policy  executed,  but  also 
that  the  policy  embodies  the  contract ;  while  in  equity,  he  is  only 
compelled  to  prove  the  contract,  and  the  court,  upon  such  proof,  will 
decree  not  only  the  execution  of  a  policy  in  conformity  therewith,  but 
also  the  payment  of  the  loss,  if  any,  under  it.' 

Bemedy  of  insurer  against  wrong -doer  negligently  causing  the  loss. 

Sec.  490.  Where  the  insuser  is  entitled  to  be  subrogated  to  the 
rights  of  the  assured  against  third  persons  for  a  negligent  burning  of 
the  premises,  the  action  can  only  be  maintained  in  the  name  of  the 
assured.' 

Remedies  in  equity. 

Sec.  491.  When  a  policy  has  been  fraudulently  obtained,  a  court 
of  equity  will  compel  its  surrender  to  the  insurer  for  cancellation,  par- 
ticularly where  no  provision  authorizing  its  cancellation  is  incorporated 


'Wood  v.  Rutland,  etc.,  Ins.  Co.,  ante. 

'  Work  v.  Merchants',  etc.,  Ins.  Co.,  11  Cush.  (Mass.)  271. 

•  Marshall  on  Insurance,  303. 

*  In  Kohne  v.  Ins.  Co.  of  N.  America,  1  Wash.  C.  C.  (U.  S.)  93. 

'Andrews  v.  Msex  Ins.  Co.,  3  Mass.  (U.  S.)  6 ;  Angell  v.  Hartford  F.  Ins.  Co., 
59  N.  Y.  171. 

'  Allison  V.  Ins.  Co.,  3  Dill.  (U.  S.  C.  C.)  81 ;  London  A,is.  Co.  v  /Sainbury,  3 
Doug.  245 ;  Peoria  Ins.  Co.  v.  I^Vost,  37  111.  333 ;  Bart  v.  Western  H.  R.  Co.,  13 
Met.  (Mass.)  101 ;  Clark  v.  Wilson,  103  Mass.  219  ;  Weber  v.  Moms,  etc.,  R.  R. 
Co.,  35  N.  J.  409 ;  Rockingham  F.  Ins.  Co.  .v.  Bosher,  39  Me.  253 ;  Perrot  v. 
Shearer,  17  Mich.  48. 
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into  the  policy.'  "Where,  however,  an  action  at  law  is  pending  upon 
the  policy,  or  a  loss  has  transpired  under  it,  and  the  facts  alleged,  if 
true,  operate  as  a  complete  legal  defense,  the  bill  will  not  be  enter- 
tained.'' As  where  it  is  claimed  that  the  assured  misrepresented  the 
risk,  or  concealed  material  facts,'  or  was  guilty  of  other  fraud  in 
obtaining  the  policy/  and  even  when  the  bill  is  brought  before  a  loss 
under  the  policy  to  compel  its  surrender,  the  relief  will  be  denied, 
unless  the  proof  of  fraud  is  full  and  conclusive." 

So  where  the  insurer  has  fraudulently  or  by  mistake  issued  a  policy 
to  the  assured  that  does  not  embrace  the  contract  made,  or  cover  the 
property  contracted  to  be  insured,  proceedings  in  equity  may  be 
brought  for  its  reformation,  so  as  to  embrace  the  real  contract."  So 
where  a  contract  to  insure  has  been  entered  into,  but  the  insurer 
refuses  to  deliver  a  policy,  although  an  action  at  law  might  be  brought 
upon  the  contract,  yet,  as  the  remedy  for  a  specific  performance  of  the 
contract  is  an  appropriate  remedy,  a  court  of  equity  will  not  refuse  to 
entertain  jurisdiction  because  a  remedy  at  law  may  also  exist,  but 
will  entertain  the  suit,  and  decree  not  only  specific  performance  by  a 
delivery  of  a  policy,  but  will  also  ascertain  and  compel  payment  of  a 
loss  under  the  contract.'  So  where  proceedings  are  properly  brought 
in  a  court  of  equity  after  a  loss,  as  for  the  correction  of  an  error  in 
the  policy,  if  no  action  thereon  is  pending  in  a  court  of  law,  the  court 
having  acquired  jurisdiction  for  one  purpose,  will,  if  the  bill  prays 
therefor,  retain  the  matter  for  all  purposes,  and  will  ascertain  and 
decree  payment  of  the  loss,  if  the  assured  is  entitled  to  recover  at 
law  upon  the  policy.'    So  where  a  policy  is  lost  or  has  been  destroyed, 

^McEmms  v.  Lawrence,  Hoffman's  Ch.  (N.  Y.)  172;  'BkemTi  v.  CmvneOm,  2 
Austruther,  454 ;  Fenn  v.  Craig,  3  Y.  &  C.  216  ;  QoOaH  v.  Garrett,  2  Vera.  269 ; 
Globe  Mut.  Ins.  Co.  v.  Realx,  48  How.  Pr.  (N.  Y.)  502. 

"  JSoare  v.  Bremridge,  L  R.  8  Ct.  A.pp.  22. 

'Hoare-v.  Brenmidge,  ante;  Marine  Ins.  Co.  v.  Hodqscm,  7  Cr.  fU.  S.)  332: 
Ins.  Co.  V.  Bailey,  13  WaU.  (U.  S.)  616. 

*Sonw  Ins.  Co.  v.  Stanchfield,  1  DiU.  (U.  S.  C.  C.)  424;  Ins.  Co.  v.  BaOeu,  13 
Wall.  (U.  S.)  616  ;  Charleston  Ins.  Co.  v.  Potter,  3  Dess.  (S.  C.)  6. 
'  KoowJ£s  Y.  Saughton,  11  Ves.  Jr.  168. 
*  Harris  v.  Colwninan  Ins.  Co.,  18  Ohio,  116.    See  chapter  on  Rbpoemation  op 

COHTRACTS. 

r^  "^^f^iy-  ^JT'^^'^i^'  I'ns-  Co.,  9  How.  (TJ.  S.)  390  ;  PaZm  v.  MediJia,  etc.,  Ins. 
Co.,  20  Ohio,  529  ;  Carpenter  v.  Mut.  Safety  Ins.  Co.,  4  Sandf.  Ch.  (N.  Y.)  408  ; 

S'^^T^'o^*™  ^"^^  ^■'  ^^  ^^'■^-  (N-  ^■)  351;  Gerrish  v.  German  Ins.  Co.,  55 
N.  H.  355  ;  see  ante,  pp.  32-34. 

'Sarvey  v.Beckmth,  12  Weekly  Rep.  819;  Franklin  Ins.  Co.  v.  McOrea,  5 
Iowa,  229  ;PAa57iM:  Ins.  Co.  v.  Hoffheimer,  46  Miss.  645;  Fireman's  Ins.  Co.  v. 
Jrowell,  13  B.  Mon.  (Ky.)  311. 
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if  the  insurer  refuses  to  give  a  duplicate,  the  assured  may  resort  to  a 
court  of  equity  for  full  relief.' 

When  the  officers  of  a  mutual  insurance  company  have  funds  in 
their  hands  with  which  to  pay  a  loss  under  a  policy,  but  neglect  or 
refuse  to  do  so,  and  have  fraudulently  applied  the  funds  to  other  pur- 
poses, or  threaten  to  do  so,  a  court  of  equity  will  compel  the  applica- 
tion of  the  funds  to  the  payment  of  the  loss,  but  the  company,  must 
be  joined  as  a  party  defendant.^ 

Where  a  judgment  has  been  obtained  against  an  insurer  by  fraud, 
or  where  the  insurer  after  judgment,  for  the  first  time  becomes  aware 
of  fraudulent  acts  on  the  part  of  the  assured  that  would  have  defeated 
a  recovery,  and  the  insurer  has  been  guilty  of  no  laches  in  ascertain- 
ing the  facts,  a  court  of  equity  will,  if  the  facts  are  such  as  to  warrant 
it,  enjoin  the  assured  from  enforcing  the  judgment,  and  will  set  it 
aside.'  Generally,  where  the  parties  have  a  complete  and  full  remedy 
at  law,  a  court  of  equity  will  not  interfere.  But,  if  action  is  brought 
upon  a  policy,  and  the  assured  threatens  to  proceed  to  trial  without 
giving  the  insurer  a  proper  opportunity  to  prepare  his  defense ;  as, 
where  the  loss  occurred  in  a  foreign  country,  and  the  insurer  desires 
to,  and  must  have  the  testimony  of  witnesses  there,  a  court  of  equity 
will,  when  the  court  of  law  has  not  the  requisite  power  to  give  relief, 
enjoin  the  action,  and  issue  a  commission  for  the  taking  of  such 
evidence ;  *  but  if  the  court  of  law  in  which  the  proceedings  are 
pending,  has  ample  jurisdiction  and  power  to  give  relief,  even  though 
it  has  refused  it,  a  court  of  equity  will  not  interfere. 

What  must  be  set  forth  in  the  complaint  or  declaration. 

Sec.  492.  The  declaration,  in  an  action  upon  a  policy  of  insurance, 
must  set  forth  an  insurable  interest  in  the  plaintiff  at  the  time  of  loss,' 
but  it  is  sufficient  if  language  is  used  that  clearly  imports  such  an 
interest,  although  not  in  express  or  direct  terms,  as  that  the  policy 
was  issued  to  the  plaintiff  upon  certain  property,  as,  the  issue  of  the 
policy,  upon  the  property  to  the  plaintiff,  is  an  admission  by  the 
insurer  that  the  assured  had  an  insurable  interest  in  the  property, 
when  it  issued,  and,  it  is  unnecessary  for  the  plaintiff  to  aver  that  such 

'  Chase  v.  WasUngtm  Im.  Co.,  12  Barb.  (N.  Y.)  565. 

'Lyman  v.  Bonney,  100  Mass.  562  ;  see  also  Scott  v.  Eagle  F.  Iris.  Co.,  7  Paige 
Ch.  (N.  Y.)  198  ;  Curran  v.  Arkansas,  15  How.  (U.  S.)  304 ;  Robinson  v.  Smith,  3 
Paige  Ch.  (N.  Y.)   222  ;  Cunningham  v.  Pell,  5  id.  607. 

"  Ocean  Ins.  Co.  v.  Meld,  2  Stoi-y  (U.  S.)  59. 

*  CMtty  V.  Selwyn,  2  Atk.  359. 

'Henshaw  v.  Mutual  Safety  Ins.  Co.,  2  Blatchf.  (U.  S.)  99. 
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interest  continued  to  the  time  of  loss,  as  that  fact  will  be  presmned, 
and  if  not  a  fact,  must  be  set  up  and  proved  by  the  insurer  in  avoid- 
ance of  liability.'  If  the  action  is  predicated  upon  a  written  policy,  it 
must  be  alleged  to  be  in  writing,  otherwise  it  will  be  presumed 
that  it  was  by  parol,  unless  it  is  one  that  the  statute  requires  to  be  in 
writing,  in  which  case  it  will  be  presumed  that  the  statutory  provisions 
were  complied  with."  The  complaint  must  set  forth  a  loss,  arising  from 
the  peril  insured  against,'  and  if  the  policy  excepts  against  a  loss 
occasioned  by  a  fire  arising  from  an  explosion,  or  from  lightning, 
or  from  the  falling  of  a  building,  or  from  any  other  special  cause, 
although  not  necessary,  it  is  proper  to  aver  that  the  loss  resulted 
from  a  fire  not  arising  from  any  of  the  excepted  causes.  Thus, 
if  the  policy  provides  that  the  insurer  shall  not  be  liable  for  a  fire 
resulting  from  the  falling  of  a  building,  it  has  been  held  sufficient 
to  aver  that  the  loss  was  caused  by  fire,  and  not  by  the  falling  of 
any  building.*  No  particular  form  of  words  are  necessary ;  it  is 
enough  if  the  averment  is  of  a  loss  covered  by  the  policy,  in  whatever 
way  expressed.  It  is  not  indispensibly  necessary  that  the  declaration 
should  negative  the  exceptions  contained  in  the  policy,  as  that  the 
loss  did  not  result  from  an  invasion,^  as  such  matters  are  exclusively 
for  the  benefit  of  the  inurer  and  are  strictly  matters  of  defense,  and 
not  conditions  precedent."  The  declaration  must  not  only  aver  a  loss, 
arising  from  a  peril  insured  against,  but  must  also  aver  that  the 
property  destroyed  was  insured  by  the  policy.'  Fire  must  appear  to 
be  the  proximate  cause  of  the  loss,  although  it  is  not  essential  that  the 
complaint  should  show  that  the  goods  were  burned.  It  is  enough  if  a 
loss,  not  excepted  against,  of  which  fire  is  the  proximate  cause,  is  set 
forth  as,  that  the  goods  were  injured  by  water  in  attempts  to  extin- 
guish a  fire  in  the  adjoining  building,  or  that  they  were  injured  or 
stolen  while  being  removed  from  a  building  in  imminent  danger  of 
destruction  by  fire,  and  indeed  in  all  cases  the  occasion  and  the  man- 
ner of  the  loss  must  be  set  forth  according  to  the  facts.' 

'  Mising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  520. 
"  KiTie  V.  Enterprise  Ins.  Co.,  45  Ind.  43. 
'Ferrer  v.  Home  Ins.  Co.,  47  Gal.  416. 
*  Ferrer  v.  Hoine  Ins.  Co.,  ante. 

'Loumburyv  Protection  Ins .  Co.,  8  Conn.  459  ;  Forbes  v.  American,  etc.,  Ins. 
Co^,  15  Gray  (Mass.)  249 ;  Catlin  v.  Sprinfield  F.  &  M.  Ins.  Co.,  1  Sum.  (U.  S.) 

'Lounsbury  v.  Protection  Ins.  Co.,  ante. 

''  Rodi  V.  Rutgers  F.  Ins  Co.,  6  Bos.  (N.  Y.)  23. 

"Robinson,  C.  J.,  in  Tkmnpson  v.  Montreal  Ins.  Co.,  6  U.  C.  (Q.  B.)  319. 
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If  the  action  is  in  the  name  of  an  assignee,  or  any  other  person 
than  the  assured,  and  is  predicated  upon  an  interest  in  the  policy, 
acquired  before  a  loss  under  it,  the  declaration  must  aver  an  insurable 
interest  in  the  plaintiff  at  the  time  of  loss,  or  it  ^^•ill  be  held  bad  on 
demurrer.'  Thus,  where  an  action  is  brought  upon  a  policy,  for 
account  of  whom  it  may  concern,  the  plaintiff  must  aver  an  interest  in 
the  subject  insured,  and  his  relation  thereto,  in  order  that  it  may  be 
determined  from  an  inspection  of  the  declaration  whether,  if  the  facts 
averred  are  true,  he  had  an  insurable  interest  in  the  property ;  and 
a  declaration  that  merely  states  that  the  plaintiff  "  was,  at  the  time 
of  the  making  of  the  policy,  and  at  the  time  of  the  loss,  the  person 
for  whom  the  insurance  was  effected,  and  whom  it  concerned,  and  his 
interest  therein,  at  the  time  of  loss,  exceeded  the  sum  insured,"  is 
demurrable,  because  the  interest  may  not  have  been  an  insurable 
interest,  and  he  should  have  set  forth  his  relation  to  the  property,  and 
the  nature  of  his  interest.' 

Performance  on  his  part,  of  all  conditions  precedent,  or  facts  that 
excuse  performance,  must  be  averred  by  the  plaintiff,'  as,  where  the 
policy  provides  that  notice  shall  be  given,  and  proofs  of  loss  shall  be 
furnished  forthwith,  or  within  a  stated  time ;  compliance  with  the  con- 
dition, or  facts  that  excuse  compliance,  must  be  set  forth,  or  no  recov- 
ery can  be  had,  and,  if  the  condition  was  complied  with,  but  the  dec- 
laration does  not  aver  compliance,  it  has  been  held  that  the  proofs  of 
loss  are  not  admissible  in  evidence.*  And  if  properly  averred,  unless 
admitted,  compliance  must  be  proved,  or  the  action  will  fail.'  It  can 
readily  be  determined  of  what  matters  performance  should  be  averred, 
by  ascertaining  what,  under  the  policy,  the  assured  has  stipulated  to 
do,  and  what  he  must  do,  in  order  to  recover,  and  he  must  aver  per- 
formance of  all  such  conditions,  as  where  he  stipulates  to  erect  a  chim- 
ney ;  to  keep  a  watchman ;  to  put  in  a  force  pump ;  to  keep  water 
in  certain  quantities,  and  in  certain  places ;  °  or  any  other  matter  or 
thing  which  the  insurer  has  contracted  to  do,  whether  the  same  relates 

'  Fmvler  v.  N.  T.  Ins.  Co.,  26  N.  T.  422 ;  Freeman  v.  Fulton  Ins.  Co.,  38  Barb. 
(N.  Y.)  247. 

'  Freeman  v.  Pulton  F.  Ins.  Co.,  ante. 

'  Edgerly  v.  Farmers'  Ins.  Co.,  43  Iowa,  587 ;  St.  Louis  Ins.  Co.  v.  Glasgow,  8 
Mo.  713. 

*  Edgerly  v.  Farmer^  Itis.  Co.,  ante. 

»  WaiMngtcm  Ins.  Co.  v.  Herckenrath,  3  Rob.  (N.  Y.)  325 ;  Battaite  v.  Merchants' 
Ins.  Co.,  3  Rob.  (La.)  384. 

'aiendale  Woolen,  Co.  v.  Protection  Ins.  Co.,  21  Conn.  19. 
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or  is  material  to  the  risk,  or  not.  The  question  is  not,  whether  such 
matter  is  material  to  the  risk,  but  whether  the  assured  has  contracted 
to  do  it,  and  if  so,  he  must  aver  performance,  even  though  it  is  entirely- 
foreign  to  the  risk,  or  any  of  its  incidents.  But,  as  to  all  other  mat- 
ters, which  are  in  the  nature  of  exceptions,"  or  which  are  merely  pro- 
hibitory, and  provide  that  the  assured  shall  not  do  certain  things,  the 
plaintiff  need  not  make  any  special  averments,  as  they  are  merely 
matters  of  defense,  which,  if  relied  upon  by  the  insurer,  must  be 
plead  and  proved  by  him; "  and  if  nothing  is  said  in  the  declaration, 
as  to  whether  such  conditions  have  been  broken  or  not,  the  declaration 
will  not  be  defective,"  yet,  it  is  proper  to  aver,  and  a  finished  pleader 
always  would  aver,  that  the  plaiutiff  has  "  duly  performed  and  kept 
all  the  conditions  "  of  the  policy.  When  the  application  is  made  a 
part  of  the  policy,  it  must  be  declared  on  as  a  part  of  the  contract, 
and  performance  of  all  the  conditions  precedent  therein,  must  be 
averred,  or  the  declaration  will  be  bad  upon  demurrer.* 

The  declaration  must  set  forth  the  contract  substantially,  at  least, 
and  the  practice  is  to  set  it  out  in  hoBc  verba,  although  it  is  proper  to 
set  it  out  in  substance.  But  where  such  a  practice  is  permitted,  it  is 
the  better  plan  to  annex  a  copy  of  the  policy  to  the  complaint,  and 
make  it  a  part  thereof  by  proper  reference.  The  declaration  must 
allege  that  the  period  aft&r  notice  and  proof  of  loss  has  elapsed, 
within  which,  by  the  terms  of  the  policy,  an  action  cannot  be 
brought.  In  other  words,  that  the  plaintiff's  action  is  not  prema- 
ture, and  a  mere  general  allegation  that  "the  sum  is  now  due," 
is  insufficient.'  A  statement  of  evidence  is  not  equivalent  to  the 
averment  of  a  fact.  The  fact  itself  must  be  averred,  and  a  dec- 
laration merely  containing  averments  from  which  the  jury  might 
possibly  be  induced  to  find  the  fact,  is  not  enough.  Thus,  in  an 
English  case,'  the  declaration  stated,  that  the  plaintiff  made  a  policy 
of  insurance  with  an  assurance  company,  upon  the  goods,  body,  tackle, 


■  Lounsbury  v.  Protection  Ins.  Co.,  ante. 

'Henslmw  v.  Mut.  Safety  Ins.  Co.,  2  Blatch.  (U.  S.)  99 ;  Caflin  v.  SpHngfieU 
Ins.  Co.,  ante. 

'Hunt  V.  Hudson  River  Ins.  Co.,  2  Duer  (N.  Y.)  481. 

■.ol"^"^****  ^'  -^■"^^oo^  ^™«-  Co.,  66  N.  C.  70  ;  RipUy  v.  ^tna  Ins.  Co.,  30  N.  Y. 
136  ;  G-Uadale  Woolen,  Co.  v.  Protectitm  Ins.  Co.,  21  Conn.  19 ;  Murdoch  v  Che- 
nango Ins.  Co.,  2  N.  Y.  210  ;  Chaffee  v.  Cattaraugus  Ins.  Co.,  18  N.  Y.  376 : 
VVorsley  v.  Wood,  6  T.  R.  710  ;  Tebbetts  v.  Hamilton  Ins.  Co.,  1  Allen  (Mass  )  305 ; 
but  see  contra:  Throop  v.  N.  A.  Ins.  Co.,  19  Mich.  423. 

"Doyle  V.  PTimnix  Ins.  Co.,  44  Cal.  264. 

'Dawson  v.  Wrench,  3  Exchq.  359. 
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apparel,  etc.,  of  a  ship  valued  at  £5,000 ;  that  the  ship  and  freight 
were  warranted  free  from  average  under  £3  per  cent.,  unless  general, 
or  the  ship  were  stranded ;  that  the  capital  stock  and  funds  of  the 
company  should  alone  be  liable  to  make  good  all  claims  and  demands 
under  that  policy ;  and  that  no  proprietor  of  the  company  should  be 
charged,  by  reason  of  that  policy,  beyond  the  amount  of  his  share  in 
the  stock  of  the  company ;  that  the  company  became  insurers  to  the 
plaintiff  for  £1,500,  and  the  policy  was  signed  by  the  defendants,  as 
directors  of  the  company;  and,  in  consideration  of  the  payment  of  the 
premium  at  their  request,  the  defendants  undertook  that  the  company 
should  perform  all  things  contained  in  the  policy  to  be  performed  by 
them.  The  declaration  then  alleged,  that  the  ship  ran  aground ;  that 
it  was  necessary  for  her  safety  to  let  go  the  larboard  bower  anchor  and 
kedge  anchor,  and  to  cut  away  the  cables  from  the  anchors ;  that  the 
anchors  and  cables  were  left  in  the  sea,  and  lost  to  the  plaintiff;  that 
afterwards  the  ship  was  further  strained,  damaged,  and  broken, 
whereby  the  plaintiff  sustained  a  general  average  loss.  Second 
breach,  that,  the  ship  being  strained  and  damaged,  the  plaintiff 
sustained  an  average  loss  on  the  ship,  her  masts,  ropes,  and  cables, 
to  a  larger  amount  than  £3  per  cent,  on  all  the  moneys  insured 
thereon,  to  wit,  to  the  amount  of  £50  by  the  hundred  for  each 
and  every  hundred  insured  thereon,  whereby  the  company  became 
liable  to  pay  to  the  plaintiff  a  certain  sum  of  money,  to  wit,  £200, 
being  their  proportion  of  the  average  loss  in  respect  of  the  said 
sum  of  £1,500;  and  that,  though  the  funds  of  the  company  were 
sufficient,  the  defendants  had  not  paid  the  said  losses.  The  defend- 
ants pleaded,  that  the  anchors  and  cables  were  not  left  in  the  sea 
and  lost;  also,  that  the  plaintiff  had  not  suffered  an  average 
loss  on  the  said  ship  or  vessel,  her  masts,  ropes,  and  cables,  to  the 
amount  of  £3  per  cent,  on  all  the  moneys  insured  thereon.  On  special 
demurrer  to  the  pleas :  it  was  held,  first,  that  the  pleas  were  bad,  the 
the  traverses  being  too  large. 

Secondly,  that  the  defendants  were  personally  responsible,  it  being 
averred,  that  the  funds  were  sufficient,  and  that  it  was  not  necessary 
to  allege  notice  to  them  of  the  loss. 

Thirdly,  that  the  stipulation,  that  the  ship  and  freight  should  be 
free  from  average  under  £3  per  cent.,  was  not  a  proviso  which  required 
to  be  pleaded ;  and  that  the  second  breach  was  bad,  as  it  did  not  dis- 
tinctly aver  that  the  loss  was  more  than  £3  per  cent,  on  the  value  of 
the  ship. 
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Lastly,  that  the  defendants  were  entitled  to  judgment  on  the  second 
breach,  notwithstanding  the  plea  was  bad. 

Where  a  waiver  is  relied  upon,  it  need  not  be  alleged.  It  is  suffi- 
cient to  allege  performance,  and  the  waiver  may  be  proved,  although 
it  is  proper  to  allege  the  waiver,  if  it  does  not  involve  a 'statement  of 
evidence,  but  is  not  generally  the  practice.'  An  averment  of  a  total 
loss  includes  a  partial  loss,  upon  the  principle  that  the  greater  includes 
the  less." 

Rule  when  there  is  other  insurance  and  loss  is  less  than  entire  insurance. 

Sec.  493.  When  several  policies  are  outstanding  upon  the  same 
property,  and  the  loss  is  less  than  the  amount  of  the  insurance,  in  the 
absence  of  any  provision  in  the  policy  restricting  the  liability  of  the 
insurers,  the  assured  may  sue  either  or  all  of  them,  and  recover  the 
actual  amount  of  his  loss.  If  he  elects  to  sue  one  or  more  of  them  he 
may  recover  the  full  amount  of  the  loss  of  them  to  the  extent  of  the 
sum  insured,  leaving  them  to  seek  such  redress  as  the  law  affords  from 
the  other  insurers ; '  but  if  he  sues  all  of  them,  in  several  actions,  he 
can  recover  no  more  than  the  actual  loss ;  and  if  his  claim  is  satisfied 
in  an  action  against  one,  his  suits  against  the  others  will  fail.*  But 
the  fact  that  he  has  obtained  a  judgment  for  the  full  amount  of  his 
loss  against  other  insurers,  will  not  bar  a  recovery  against  the  other 
insurers,  unless  such  judgment  is  also  shown  to  be  satisfied."  He  is 
entitled  to  judgment  against  all  the  insurers,  unless  the  claim  has 
been  previously  satisfied,  but  he  can  have  but  one  satisfaction." 

If  the  policy  expressly  provides,  or  in  the  case  of  a  mutual  com- 
pany, if  the  by-laws  provide,  that,  in  case  of  other  insurance,  the 
defendant  insurer  shall  not  be  required  to  pay  more  than  "  such  a 
proportion  of  the  insurance  as  the  sum  insured"  under  such  policy 


'Schultzv.  Merchants'  Ins.  Co.,  57  Mo.  331 ;  Ketcham  v.  Protection  Ins.  Co.,  1 
Allen  (N.  B.)  136. 

'Devaux  v.  Artell,  4  Jur.  1135;  Gardiner  v.  Orossedale,  2  Burr.  904. 

'Wiggin  ^- Suffolk  Ins.  Co..  18  Pick.  (Mass.)  145  ;  Lucas  v.  Jefferson  Ins.  Co., 
b  Gow.  (W.  Y.)  635.  In  case  of  double  insurance,  where  there  is  a  partial 
loss  the  second  insurers  are  liable  for  all  that  is  not  covered  by  pnor  insurance. 

Penn.,  3  id.  186.     And  the  assured  may  elect  to  sue  either  underwriter,  and  upon 

?o°Tm^I  m"'«^!.7^  ''y?"'T ''  ^2?"'^  *"  confa-ibute.    Potter  v.  Marine  Ins. 
Co.,  2  Mass.  (U.  S.)  475 ;  Thurston  v.  Koch,  4  Ball.  (U.  S.)  348. 

antf^"""  ^'^'  ^"'  ^'  ^^^"■'  "  ^^"^^  *^-  ^■'>  '^^^'  ^"^  ^-  -^^ff^^on  Ins.  Co., 
'  Neuiby  v.  Peed,  1  "W.  Bl.  416. 
'In  Newby  v.  Peed,  ante. 
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"  bears  to  the  whole  amount  insured,"  the  recovery  is  restricted  to  a 
proportional  amount  of  the  loss,  according  to  the  terms  of  the  policy.' 
"Where  the  loss  exceeds  the  insurance,  the  total  sum  insured  is  due 
and  payable,  without  any  reference  to  the  value  of  the  property 
saved,"  but  the  declaration  must  set  out  the  contract,  and  the  recovery 
will  be  limited  by  its  provisions. 

Jnrisdiction. 

Sec.  494.  While  it  is  true  that  a  corporation  is  merely  the  creature 
of  the  law,  and  in  this  country,  except  in  very  rare  and  exceptional 
instances  of  legislative  enactment,  State  or  National,  has  no  rec- 
ognized powers  outside  the  jurisdiction  creating  it,  except  such  as  is 
conceded  to  it  by  the  lex  loci  of  such  foreign  jurisdiction; "  yet,  if  it, 
through  its  agents,  enters  into  contracts  in  such  foreign  jurisdiction, 
that  are  fully  executed  by  the  other  party,  it  cannot  avoid  liability 
under  the  contract,  even  though  its  charter  expressly  provides  that  it 
shall  do  no  business  except  in  the  State  of  its  creation,  upon  the  ground 
that  its  acts  are  ultra  vires.* 

The  courts  will  not  lend  their  aid  to  a  corporation  in  thus  imposing 
upon  its  customers,  but  will  compel  a  performance  on  its  part  so  far  as 
it  has  become  liable  to  perform  under  the  contract."  Whether  a  court 
of  equity  would,  upon  proper  bill  for  that  purpose,  brought  by  a  stock- 
holder, annul  the  contract  as  to  any  future  liability,  is,  perhaps,  an 
open  question.  The  insurer,  domiciled  in  one  jurisdiction,  cannot 
defend  against  a  loss  taken  in  another  State,  upon  the  ground  that  it 
has  failed  to  comply  with  certain  statutory  regulations,  which  are 
made  preliminary  to  its  right  to  do  business  in  such  State,"  as,  that  it 
has  not  taken  out  a  license,'  or  complied  with  the  statute  as  to  the 


^ Haley  v.  Dorchester  Mut.  F.  Itws.  Co.,  12  Gray  (Mass.)  545 ;  also  later,  under 
new  phase  of  the  case,  1  Allen  (Mass.)  536 ;  4  Bennett's  F.  I.  C.  348. 

''  Unde)'Mll  v.  Agawam  Mut.  F.  In,s.  Co.,  6  Cush.  (Mass.)  446 ;  Post  v.  Hamp- 
shire Mut.  F.  Ins.  Co.,  12  Met.  (Mass.)  555;  I,iscom  v.  Boston  Mut.  F.  Ins.  Co., 
9  id.  205. 

'Liverpool  Ins.  Co.  v.  Massachusetts,  10  Wall  (U.  S.)  566  ;  Ducat  v.  Chicago,  10 
id.  410;  Paul  v.  Virginia,  8  id.  168. 

*Fane  v.  /tis.  Co.,  83  Penn.  St.  396. 

'In  Western  V.  Gfeneral  Ins.  Co.,  12  N.  Y.  258,  the  defendant,  a  mutual  com- 
pany, established  under  the  laws  of  New  York,  was  held  liable  upon  a  policy 
issued  upon  property  in  Canada.     Koni  v.  Mut.  A.^s.  iSoc,  6  Cr.  (U.  S.)  192. 

•  Union,  etc..  Life  Ins.  Co.  v.  McNillen,  24  Ohio  St.  67 ;  Hartford  Live  Stock 
Itis.  Co.  V.  Matthews,  102  Mass.  221 ;  Provincial  Ins.  Co.  v.  Lapeley,  15  Gray 
(Mass.)  262  ;  The  Manister,  5  Biss  (U.  S.)  381  ;  Harp  v.  Goodmno,  3  N.  Y.  266; 
Cl^y  F.  Ins.  Co.  v.  Huron  Salt  and  Immher  Co.,  31  Mich.  346 ;  Columbus  Ins.  Co. 
V.  Walsh,  18  Mo.  220. 

'  ColwJiims  Ins.  Co.  v.  Walsh,  ante. 
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appointment  of  agents,'  or  any  other  requirement,  unless  contracts 
made  in  defiance  of  the  statute  are  declared  void.  But  in  Pennsyl- 
vama,=  Indiana,*  and  in  Kentucky,'  it  is  held,  that  where  the  statute  is 
prohibitory,  the  contract  is  illegal,  and  not  enforceable  by  either  party, 
and  such  is  doubtless  the  rule  everywhere.  But  where  the  statute  is 
not  prohibitory,  such  contracts  are  enforceable,  if  a  loss  ensues  under 
them.  But  even  in  Massachusetts,'  where  it  is  held  that  a  loss  sus- 
tained under  a  policy  issueiJ  by  a  company,  before  it  has  complied 
with  the  requirements  of  a  statute,  may  be  recovered,  it  is  held  that 
the  company  cannot  maintain  an  action  for  the  premium,  or  to  enforce 
a  premium  note.' 

Fleas. 

Sec.  495.  The  insurer,  if  it  relies  upon  special  matter  in  defense, 
must  set  it  forth  by  proper  pleas,  as  such  matter  cannot  be  shown  or 
relied  upon  under  the  general  iss'.ie,  as,  when  fraud  is  relied  upon,'  or  a 
breach  of  any  of  the  conditions  of  the  policy,  as  a  refusal  to  arbitrate." 
The  insurer  must  specially  plead  it  in  defense,"  and,  failing  to  do  so, 
evidence  of  such  special  matter  is  not  admissible.  The  special  matter 
must  be  set  forth  with  such  certainty  and  particularity,  as  that  the  plea, 
on  its  face,  prima  facie  constitutes  a  defense,'"  and  the  insurer  can  only 
defend  as  to  the  matter  set  up,"  and  the  fact  that  evidence  was  admitted 
withotit  objection,  not  warranted  by  the  pleadings,  will  not  defeat  the 
plaintiflTs  claim.  The  plaintiff  is  entitled  to  have  all  such  evidence 
stricken  out  of  the  case.'"  "When,  however,  the  plea  or  answer  denies 
the  matter  set  forth  in  the  complaint,  either  generally  or  specifically, 


'  Thornton  v.  Western  Reserve  Ins.  Co.,  31  Penn.  St.  529 ;  Atlantic,  etc.,  Ins. 
Co.  V.  Conclin,  6  Gray  (Mass.)  73;  Hartford,  etc.,  Ins.  Co.  v.  Matthews,  ante. 

'  Thome  v.  Travelers'  Ins.  Co.,  5  Ins.  L.  J.  169. 

'  Rising  Sun  Ins.  Co.  v.  /Slaughter,  20  Ind.  520. 

'PranJcUn  Ins.  Co.  v.  Packet  Co.,  9  Bush  (Ky.)  590. 

'  Washington,  etc.,  Itis.  Co.  v.  Dawes,  5  Gray  (Mass.)  376. 

°  Cincinnati  Mut.  Ass.  Co.  v.  Rosenthal,  55  111.  85 ;  Hoffman  v.  Banks,  41 
Ind.  1  ;  Ford  v.  Buckeye  Ins.  Co.,  6  Bush  (Ky.)  133;  Thwne  v.  Travelers'  Ins. 
Co.,  (Penn.  S.  C.)  Ins.  L.  J.  169. 

'  Sterling  v.  Mercantile  Ins.  Co.,  32  Penn.  St.  75. 

'  Dyer  v.  Piscatiqua  Ins.  Co.,  58  Me.  118  ;  Dewees  v.  Manhattan  Ins.  Co.,  34  N. 
Y.  244  ;  Canton  v.  Monmoufli  Itis.  Co.,  54  Me.  170. 

'Pino  v.  Merchants'  Mut.  Ins.  Co.,  19  La.  An.  214  ;  Flynn  v.  Merehanis',  etc., 
Ins.  Co.,  17  id.  135 ;  Sussex  Co.  Mut.  Ins.  Co.  v.  Woodruff,  26  N.  J.  541 ;  Haskiw 
v.  Hamilton  Ins.  Co.,  ^t  Gray  (Mass.)  342  ;  Feeney  v.  Peoples  Ins.  Co.,  2  Rob.  (N. 
Y.)  599  ;  Fox  v.  Conway  F.  Ins.  Co.,  53  Me.  107. 

"  Fogg  V.  GHffin,  2  Allen  (Mass.)  1. 

^^  Mayor,  etc.,  v.  Brooklyn  Ins.  Co.,  4  Keyes  (N.  Y.)  465. 

"  Williams  v.  Mechanics',  etc.,  Ins.  Co.,  54  N.  Y.  577. 
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evidence  is  admissible  to  disprove  any  of  the  allegaf-ms  so  denied,' 
and,  in  Tennessee,  it  has  been  held  that,  under  the  plea  of  nil  debet, 
evidence  of  fraud  or  false  swearing,  or  any  matter  that  goes  to  entirely 
defeat  the  defendant's  liability,  is  admissible. =  But,  generally,  the 
rule  is,  that  the  defendant  must  spread  the  matter  of  his  defense  upon 
the  record,  that  the  plaintiff  may  be  informed  of  the  matters  which  he 
intends  to  litigate.'  If  the  defendant  demurs  to  the  declaration,  he 
admits  the  truth  of  all  matters  stated  therein,  but,  where  a  plea  is  iiled 
setting  up  fraud  on  the  part  of  the  assured,  the  plea  is  not  be  taken  as 
an  admission  of  all  the  allegations  of  the  complaint ;'  thus  where  the 
plaintiff  sued  for  a  loss,  and  the  defendant  denied  that  the  plaintiff 
had  any  insurable  interest  in  the  property,  it  was  held  that  the  plea 
did  not  operate  as  an  admission  of  the  truth  of  the  plaintiffs  allega- 
tions as  to  the  extent  or  value  of  the  loss."  If  the  answer  or  plea 
merely  denies  the  allegations  of  the  plaintiffs  complaint,  no  reply  is 
necessary,  but  if  special  matter  in  defense  is  set  up,  a  replication 
should  be  filed ;°  and  if  the  plea  is  traversed,  the  defendant  will  be 
permitted  to  prove  the  allegations  therein,  even  though  such  evidence 
would  not  have  been  admissible  if  the  plea  had  not  been  traversed.' 
The  plea  of  nul  tul  corporation  cannot  be  plead  except  as  to  misnomer, 
or  unless  the  corporation  has  been  dissolved,  as  such  a  plea  is  absurd 
when  the  corporation  appears,  and  yet  pleads  its  non-existence.' 


'  Greenfield  v.  Mags.,  etc.,  Ins.  Co.,  47  N.  Y.  430 ;  Braynot  v.  Louisiana,  etc., 
Ins.  Co.,  12  La.  328. 

*  Phoenix  Ins.  Co.  v.  Munday,  5  Cold.  (Tenn.)  547. 

'  Weed  V.  Schenectady  Ins.  Co.,  1  Lans.  (N.  T.)  452 ;  Maher  v.  Bibemia  Ins. 
Co.,  6  Hun  (N.  Y.)  858 ;  Cassacia  v.  Phcmix  Ins.  Co.,  28  Cal.  628. 

*King  v.  Walker.  2  H.  &  C.  884. 

'  Clark  V.  Western  Ass.  Co.,  25  N.  C.  (Q,  B.)  209. 

'Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345. 

'•Hmne  Ins.  Co.  v.  Fawrnte,  46  111.  263. 

'McCullough  v.  Talledge  Ins.  Co.,  46  Ala.  376. 
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CHAPTER    XX. 

■WAIVER 
Waiver  implied,  when. 

Sec.   496.  When  the  insurer,  knowing  the  facts,  does  that  which  is 
inconsistent  with  its  intention  to  insist  upoa  a  strict  compliance  with 
the  conditions  precedent  of  the  contract,  it  is  treated  as  having  waived 
their  performance,  and  the  assured  may  recover  without  proving  per- 
formance,' and  that  too,  even  though  the  policy  provides  that  none 
of   its   conditions   shall   be   waived   except   by  written   agreement." 
Thus,  in   a  recent   Pennsylvania   case,"  where  the  policy  provided 
that  proofs   of   loss   should   be   furnished   within  thirty   days,   and 
also  that  no  condition  of  the  policy  should  be  waived,  except  by  a 
general  officer,  it  was  held  that,  where,  soon  after  the  loss  the  secretary 
of  the  company  notified  the  assured   of  its  intention  to  rebuild,  and 
interfered  with   the   agent   of  the   assured  in  making  proofs,  and 
told  him  not  to  make  them,  whereby  they  were  not  made  within  the 
time  limited,  the  condition  was  waived  and  the  company  was  estopped 
from  setting  up  strict  compliance  as  to  time  in  avoidance  of  its  liability. 
So  where  the  by-laws  of  the  company,  or  the  policy,  require  that 
a  written  application  shall  be  made,  the  company  may  waive  the  con- 
dition, and  the  issue  of  a  policy,  without  a  written  application,  is  suf- 
ficient to  establish  a  waiver.*     So,  where  the  policy  or  by-laws  require 
that  all  questions  in  the  application  shall  be  truly  answered,  if  a 
policy  is  issued  upon  an  application  in  which  any  of  the  questions  are 
left  unanswered,  it  is  not  only  treated  as  waiving  the  provisions  of  the 
policy  or  by-laws  in  this  respect,  but  also  the  information  which  an 
answer  to  such  inquiry  should  have  imparted.'    So,  too,  the  produc- 
tion of  proofs  of  loss,  or  defects  therein,  may  be  waived,  and  such 


'  d-reenfleld  v.  Mass.  Mut.  Tns.  Co.,  47  N.  T.  430 ;  Merchants',  etc.,  Ins.  Co.  v. 
Ctirran,  45  Mo.  142;  Buffwtn  v.  BowAitch,  etc.,  Ins.  Co.,  10  Cush.  (Mass.)  540. 

'  Van  Allen  v.  Farmers'  J.  8.  Co.,  4  Hun  (N.  Y.)  413. 

''Ins.  Co.  V.  Todd,  83  Penn.  St.  272. 

*  Bahnnger  v.  Empire,  etc.,  Ins.  Co.,  3  T.  &  C.  (N.  T.)  610. 

'  Haley  v.  DorcTiesler  Im.  Co.,  12  Gray  (Mass.)  545  ;  Com.  v.  Hide  &  Leather  Ins. 
Co.,  112  Mass.  136 ;  Bodge,  etc.,  Mut.  Ins.  Co.  v.  Rogers,  12  Wis.  337  :  Baytim 
Ins.  Co.  V.  Kelly,  24  Ohio  St.  345. 
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waiver  may  be  implied  from  what  is  said  or  done  by  the  insurer.'  So 
the  breach  of  any  condition  in  the  policy,  as  against  an  increase  of 
risk,"  or  the  keeping  of  certain  hazardous  goods,'  or  the  prosecution  of 
a  certain  hazardous  trade,'  or  indeed  the  violation  of  any  of  the  con- 
ditions of  the  policy  may  be  waived  by  the  insurer,  and  a  waiver  may 
be  implied  from  the  acts  and  conduct  of  the  insurer  after  knowledge 
that  such  conditions  have  been  broken.'  Generally  in  order  to  estab- 
lish a  waiver  by  the  insurer,  its  actual  knowledge  of  the  breach  waived 
must  be  established,  or  proof  of  such  a  state  of  facts  that  it  may  fairly 
be  said  that  it  ought  to  have  known  thereof."  Thus,  an  insurer  may 
waive  the  condition  as  to  the  time  within  which  an  action  for  a  loss 
shall  be  brought,  and  this  may  be  established  by  proof  of  anything 
said  or  done  by  it  fairly  inducing  delay  on  the  part  of  the  assured.' 


'  See  chapter  13,  Lycoming  Ins.  Co.  v.  Dunmore,  75  111.  14  ;  Patterson  v.  Tnumph 
Ins.  Co.,  64  Me.  500. 

^  Viele  v.  Oermania  Ins.  Co.,  26  Iowa,  9. 

'Reaper  City  Ins.  Co.  v.  Jones,  62  IE.  458. 

*  Com.  V.  Hide  &  Leather  Ins.  Co.,  112  Mass.  136. 

'Planters'  Ins.  Co.  v.  Cowfont,  50  Miss.  562;  Smith  v.  Glens  Falls  Ins.  Co.,  62 
N.  y.  85  ;  Joliffe  v.  Madison  Mut.  Ins.  Co.,  39  Wis.  Ill ;  Sherman  v.  Madmm 
Ins.  Co.,  39  id.  104 ;  as  the  payment  of  assessments  upon  premium  notes,  Vial 
v.  Genessee,  etc.,  Ins.  Co.,  19  Barb.  (N.  Y.)  440;  the  prepayment  of  premiums, 
Baehen  v.  Williamsburgh  F.  Ins.  Co.,  35  N.  Y.  131 ;  Pino  v.  Merchants'  Ins.  Co., 
19  La.  An.  214;  Ide  v.  Phoenix  Ins.  Co.,  2  Biss.  (U.  S.)  333 ;  Washoe  Tool  Co.  v. 
Hibernia  F.  Ins.  Co.,  66  N.  Y.  613 ;  HamUeton  v.  Home  Ins.  Co.,  6  Biss.  (U.  S. 
C.  C.)  91 ;  written  assent  to  assignment  of  policy,  Gilliat  v.  Pawtucket,  etc.,  Ins. 
Co.,  8  R.  I.  282;  service  of  notice  of  loss,  Beatty  v.  Lycoming  F.  Ins.  Co.,  52 
Penn.  St.  456 ;  Imperial  Ins.  Co.  v.  Murray,  73  Penn.  St.  13 ;  of  proofs  of  loss, 
Owens  V.  Farmers'  J.  S.  Ins.  Co.,  57  Barb.  (N.  Y.)  518 ;  Security  Ins.  Co.  v.  Fay, 
22  Mich.  467  ;  Bohn  v.  Farmer.^'  J.  S.  Co.,  5  Lans.  (N.  Y.)  275 ;  Cobb  v.  Ins.  Co., 
11  Kan.  93 ;  Globe  Ins.  Co.  v.  Boyle,  21  Ohio  St.  119 ;  O'Connor  v.  Hartford  Ins. 
Co.,  31  Wis.  160 ;  written  assent  to  other  insurance  ;  Carroll  v.  Charter  Oak  Ins. 
Co.,  Abb.  Ct.  App.  Dec.  (N.  Y.)  316 ;  Boer  v.  Phcenix  Ins.  Co.,  4  Bush  (Ky.)  242 ; 
Shurtliffv.  Phoenix  Ins.  Co.,  57  Me.  137 ;  Jewett  v.  Ho^ne  Ins.  Co.,  29  Iowa,  562; 
PeeUn^ton  v.  National  Lis.  Co.,  55  Mo.  172 ;  Benedict  v.  Ocean  Ins.  Co.,  1  Daly 
(N.  Y.  C.  P.)  8  ;  defects  in  application.  Farmers',  etc.,  Ins.  Co.  v.  Chestnut  50  111. 
Ill ;  in  certificate  of  magistrate  whether  of  foi-m  or  substance,  Bailey  v.  Hope 
Ins.  Co.,  56  Me.  474;  Taylor  v.  Roger  Williains  Ins.  Co.,  51  N.  H.  50 ;  Herron  v. 
Peoria,  etc.,  Ins.  Co.,  28  111.  235 ;  alienation  without  consent,  Illinois,  etc.,  Ins.  Co. 
v.  Stanton,  57  111.  354  ;  Bachelor  v.  Peoples'  F.  Ins.  Co.,  40  Conn.  56  ;  of  condi- 
tion as  to  countersigning  of  policy,  U.  S.  L.F.&  M.  Ins.  Co.  v.  Ins.  Co.  of  N. 
Ainerica,  42  Ind.  588 ;  Hibernia  Ins.  Co.  v.  O'Connor,  29  Mich.  241 ;  or  any  condi- 
tion of  the  policy,  Waster  v.  Phoenix  Ins.  Co.,  36  Wis.  67. 

'Finley  v.  Lycoming  Ins.  Co.,  31  Penn.  St.  311 ;  Allen  v.  Vermont  Mut.  F.  Ins. 
Co.,  12  Vt.  366. 

'In  Brady  v.  Western  Ins.  Co.,  17  U.  C.  (C.  P.)  597;  5  Ben.  F.  I.  C.  132,  Wil- 
son, J.,  in  passing  upon  this  question,  said  :  "  The  pleas  to  the  court  on  the  policy 
are:  1.  That  the  policy  is  not  the  policy  of  the  defendants.  2.  A  denial  ot  the 
waiver  before  mentioned.  3.  That  the  property  in  the  pohcy  mentioned  was  not 
burned  and  destroyed  by  fire.  It  will  be  better  to  consider  whether  a  waiver  or 
dispensation  of  the  condition  relating  to  the  limitation  of  action  has  m  law  and  in 
fact  been  proved,  before  considering  it  as  a  question  of  pleading.  I  he  policy  la 
not  under  seal;  the  evidence  sustains  a  waiver  in  fact;  it  remains,  then,  to  con- 
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But  a  waiver  cannot  be  implied  unless  the  language  or  act  of  the 
insurer  is  such  as  fairly  leaves  the  assured  to  understand  that  nothing 

sider  whether  the  waivei"  was  or  was  not  valid  in  law.  It  is  said  not  to  be  valid, 
because,  firstly,  it  was  the  mere  saying'  or  act  of  an  unauthorized  peraon ;  and, 
secondly,  because  it  was  by  woi'd  only.  What  did  take  place  amounts  to  this : 
Before  the  six  months'  limitation  had  expired,  and  while  the  plaintiif  had  a  com- 
plete cause  of  action,  it  was  agreed  (and  for  the  present  we  make  no  distinction 
between  the  company  and  Mr.  De  Grassi)  that  if  the  plaintiff  would  not  prosecute 
his  right  at  law  until  Mr.  Scott  returned  fi'om  England,  the  defendants  would  pay 
the  claim,  and  would  take  no  advantage  of  the  limitation  clause  in  case  the  six 
months  expired  before  the  payment  was  made.  If  an  action  wei'e  brought  upon 
this  special  agreement,  the  evidence  would,  I  think,  maintain  it  just  as  stated. 
There  was  no  breach  of  the  condition  of  the  policy  at  that  time ;  there  was  noth- 
ing, therefore,  to  prevent  such  an  alteration  of  it  as  above  stated,  by  the  assent  of 
both  parties.  Boss  v.  Lord  Nugent,  5  B.  &  Ad.  58.  The  defendants  would  be 
liable  to  an  action  for  breach  of  it.  Nash  v.  Arinstrong,  10  C.  B.  N.  S.  259.  But 
it  is  also  available  to  the  plaintiff  as  an  answer  to  their  plea.  In  Pirn  v.  Seid,  6 
M.  &  G.  1,  the  judge  at  nisi  prius  held,  in  an  action  on  a  policy  not  by  deed,  that 
the  not  furnishing  a  particular  statement  of  loss  according  to  the  policy  might  be 
dispensed  with.  In  Wing  v.  Heney,  23  L.  T.  120,  in  appeal  in  chancery,  it  was 
held  that,  although  the  life  policy  not  under  seal  was  liable  to  be  forfeited  by 
reason  of  the  pei-son  whose  life  was  insured  having  gone  to  a  foreign  countiy, 
contrary  to  the  condition  of  the  policy,  that  this  breach  was  waived  by  the  com- 
pany because  after  the  breach  the  local  agent  of  the  company,  at  the  place  where 
the  policy  was  effected,  had  notice  of  the  breach  and  received  the  premiums  as 
before  the  breach,  stating  that  the  policy  would  be  perfectly  good  providing  the 
premiums  were  regularly  paid,  and  the  company  must  be  deemed  to  have  had 
constructive  notice  by  the  express  notice  to  their  agent.  In  iSupple  v.  Cann,  9  Ir. 
C.  L.  Rep.  1,  to  an  action  on  a  policy  not  under  seal,  the  statute  of  limitations  was 
pleaded,  and  the  plaintiff  replied,  on  equitable  grounds,  that  a  suit  was  com- 
menced in  chancery  before  the  expiry  of  the  six  years  ;  and  the  question  arose 
there  whether  the  premiums  had  been  regularly  paid,  upon  which  the  court 
ordered  an  issue  at  law  to  try  the  question,  and  that  it  would  be  inequitable  to 
permit  this  defense  under  the  statute  not  to  be  set  up,  and  it  was  held  to  be  a 
good  equitable  answer  to  the  plea.  In  this  same  case  another  point  arose  which 
is  very  applicable.  The  plaintiff  in  his  summons  and  plaint  admitted  the  non- 
payment of  certain  premiums  within  the  required  period,  and  he  relied  upon  the 
subsequent  receipt  by  the  agent  of  the  company  as  amounting  to  a  new  contract 
for  the  revival  of  the  policy,  or  to  a  waiver  of  the  default.  The  company  pleaded 
a  specific  mode  contained  in  the  policy,  by  which  within  a  limited  period  after 
default  the  policy  could  be  set  up  again,  ffeld,  that  the  parties  were  not  pi'e- 
cluded  from  waiving  the  lap.se  in  any  other  mode  they  might  agree  upon.  In 
Arinstrong  v.  Turquand,  9  Ir.  C.  L.  Rep.  32,  on  a  plea  of  fraud  to  an  action  on  a 
policy  under  seal,  the  plaintiff  replied  waiver  by  subsequent  receipts  of  premium 
after  knowledge  of  the  fraud.  Held,  the  policy  was  not  absolutely  void  by  the 
fraud,  but  only  at  the  election  of  the  company,  and  that,  like  a  lease  under  seal, 
they  might  elect  not  to  create  a  forfeiture,  and  that  the  replication  was  good.  The 
case  of  Lairibkin  v.  The  Western  Assurance  Co.,  13  U.  C.  287,  does  not  apply, 
because  the  policy  there  was  under  seal,  and  the  condition  as  to  bringing  the 
action  within  twelve  months  could  not  therefore  have  been  dispensed  with  at  law 
except  by  deed,  and  the  dispensations  relied  on  were  by  parol  only.  I  think  this 
waiver  a  valid  answer  to  the  defense  which  is  opposed  to  it.  If  the  plaintiff  had 
not  stated  the  waiver  in  his  declaration,  but  had  replied  it  as  an  equitable  answer 
to  a  plea  setting  up  the  limitation,  then,  according  to  the  case  in  9  Ir.  C.  L.  Rep. 
1,  it  would  have  been  a  good  replication.  The  ordinai-y  defense  which  may  be 
made  to  an  action  to  enforce  a  claim  forms  no  part  of  the  contract  between  the 
parties.  The  agi-eement  that  it  does,  as  Lord  Brougham  said,  in  Don  v.  Lipp- 
man,  5  C.  &  F.  1,  'supposes  that  the  parties  look  only  to  the  breach  of  it.  Noth- 
mg  is  more  contrary  to  good  faith  than  such  a  supposition,  that  the  contracting 
party  looks  only  to  the  period  at  which  the  statute  of  limitation  will  begin  to  run ; 
It  will  sanction  a  wrong  course  of  conduct,  and  will  turn  a  proteciion  against 
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further  is  required  to  be  done  by  him.  Thus,  where  the  assignee  of  a 
policy  who  had  purchased  the  property  insured,  called  upon  the  agent 

laches  into  a  premium  for  evasiveness.'  In  this  particular  case  the  parties  did 
contract  expressly  with  respect  to  the  period  of  limitation ;  but  not  moi'e  in  this 
case  than  in  any  ordinary  case  can  it  be  said  that  the  defendants  looked  only  to 
the  breach,  and  not  to  the  performance  of  the  contract,  as  the  substance  of  the 
agreement  between  them  and  the  plaintiff.  I  see  no  I'eason  why  the,statutory 
defense  by  lapse  of  time  mig^ht  not  be  expressly  ag-reed  to  be  waived  for  forbear- 
ance, or  for  any  other  good  consideration,  nor  why  such  waiver  might  not  be 
rephed  to  a  plea  setting  up  the  defense  ;  and  I  see  no  i-eason  why  it  may  not 
equally  be  relied  on  against  any  conventional  pej'iod  of  limitation.  I  think,  then, 
the  waiver,  if  made  by  a  competent  person  to  bind  the  company,  valid  in  law. 
The  further  question  is,  whethei'  the  agent  of  the  company  had  powei'  to  bind  the 
company.  The  contract  of  insurance  was  made  by  and  through  him  ;  the  pi'e- 
miuuis  were  paid  to  him,  or  to  Mi'.  Scott,  whose  name  is  mentioned  in  the  evi- 
dence, and  who  was  acting  in  coopei'ation  with  him  ;  the  adjustment  of  the  claim 
was  made,  and  the  payment  would  also  be  made  by  or  through  him,  foi-  he  is 
named  in  the  policy  expressly  as  '  manager  for  the  said  company  in  Upper 
Canada,'  the  company  itself  having  its  principal  office  in  London,  England  ;  the 
company  have  got  the  benetit  of  the  forbearance  which  he  bargained  for,  and 
they  are  enabled  to  set  up  this  condition  only  by  reason  of  his  bargain  and  con- 
duct. If,  therefore,  there  be  no  positive  rule  of  law  against  such  an  agent  having 
power  by  his  conduct  and  bargain  to  bind  the  company,  w-e  should  hold  the  com- 
pany to  be  bound.  In  some  of  the  cases  before  mentioned  the  company  was  held 
responsible  by  their  agent's  i-cceipt  of  premiums  aftei'  the  defaults  had  hap- 
pened ;  these  wei-e  acts,  as  distinguished  from  a  mere  bargain  and  the  agent's  con- 
duct in  this  case.  The  nisi  prius  decision  in  Pbn  v.  Reid  was  not,  however,  an 
act,  but  a  course  of  con-espondence  by  letter,  and  there  a  waiver  was  held  to  have 
taken  place.  In  the  present  case.  too.  it  must  also  be  considered  that  there  was 
something  more  than  a  bargain,  there  was  a  tender  of  payment  made  by  the 
agent  of  the  company,  and  made  without  any  qualification  or  reserve  after  the 
six  months  had  expired.  We  pass  no  opinion  upon  the  evidence.  We  are  obUged 
to  take  it  as  it  was  given  ;  nor  can  we  tell  what  reason  may  have  influenced  the 
company  in  setting  up  this  defense.  In  actions  on  policies  there  are  often  reasons, 
actual  or  supposed,  which  induce  companies  to  claim  a  j-igid  comphance  with  their 
conditions  ;  and  to  jurors  and  judges  who  do  not  know  the  secret  causes  of  such 
resistance,  the  conduct  of  the  companies  appears  to  be  somewhat  'iniquitously 
legal.'  However  the  real  facts  may  be  it  is  impossible  for  us  to  tell,  but  the  com- 
pany does  appear  to  be  in  the  unfortunate  position  we  have  referred  to.  Any 
person  would  thin'-,  that  it  would  be  better  for  the  company  to  rely  upon  their 
actual  defense,  such  as  fraud  or  arson,  than  seek  shelter  under  jf  class  of  con- 
ditions which  places  their  conduct  in  the  woi'st  possible  light  before  the  pubhc. 
It  may  be  that  fraud  or  arson  is  a  serious  charge,  and  that  the  setting  of  it  up 
might  be  prejudicial  to  the  defense,  if  not  well  maintained  by  the  evidence  ;  but 
how  can  such  a  plea,  if  pleaded  upon  reasonable  grounds,  be  anything  hke  so 
hurtful  to  the  credit  of  a  company  as  the  evasion  of  what  seems  to  be  a  just 
claim,  upon  the  pretext  of  ultra  vires,  or  upon  any  other  of  the  many  frivolous 
defenses  put  forward  so  frequently  by  such  companies.  The  argument  for  the 
defendants,  to  be  available,  must  be  capable  of  being  pressed  to  this  extent,  that 
the  company  could  equally  claim  the  right  to  be  acquitted  from  the  payment  of 
this  policy,  if  on  the  last  day  of  the  six  months  the  agent  had  induced  the  plain- 
tiff to  stay  his  suit  until  the  following  day,  on  a  promise  that  the  claim  would  be 
paid,  and  having  thus  put  him  over  the  six  months,  the  agent  then  claimed  to  be 
exempted  altogether,  because  the  action  was  not  commenced  within  the  six 
months.  It  would  require  a  strong  argument  to  establish  in  such  a  case  as  the 
present  that  such  is  the  law.  I  think  this  agent,  the  manager  for  the  company  m 
Upper  Canada,  had  the  power  to  stipulate  for  the  indulgence  which  he  got,  and 
to  bind  the  company  not  to  take  any  advantage  of  the  plaintiff  for  the  indulgence 
which  he  gave  to  them."  In  Walker  v.  Metropolitan  Im.  Co.,  56  Me.  371 ;  5  Ben. 
F.  I.  C.  707,  it  was  held  that  failui'e  to  require  fuUer  proofs  after  defective  proois 
had  been  sevei-ed,  operated  as  a  waiver  of  defects.  Monk  v.  Farmers  ,  etc.,  Ins. 
Co.,  57  id.  281 ;  5  Beu.  F.  I.  C.  288 ;  Pitney  v.  Glem  Falls  Ins.  Co.,  6b  N.  Y.  b. 
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and  informed  him  of  that  fact,  and  the  agent  told  him  to  bring  the 
policy  and  he  would  indorse  consent  to  the  transfer  thereon,  which  the 
plaintiff  failed  to  do,  it  was  held  there  was  no  waiver,  because  what 
the  agent  said  was  merely  coufirmatoiy  of  the  condition,  and  required 
the  assignee  to  do  precisely  what  the  policy  required.'  But  if,  instead 
of  saying  what  he  did,  the  agent  had  said  "  it  is  all  right,"  or  made 
use  of  any  expression  that  indicated  satisfaction  with  the  change, 
without  requiring  compliance  on  the  part  of  the  plaintiff,  a  waiver 
would  have  been  established." 


'  EquitaUe  Ins.  Co.  v.  Cooper,  60  111.  507 ;  I/ycommg  Iris.  Co.  v.  Updegraff,  40 
Penn.  St.  311. 

'  American  Ins.  Co.  v.  McLanafhan,  11  Kan.  533 ;  Hambleton  v.  Home  Ins.  Co., 
6  Blss.  (D.  S.  C.  C.)  91. 
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CHAPTER    XXI. 


ESTOPPEL. 


When  insnrer  is  estopped  from  setting  up  breach  of  condition. 

Sec.  497.  The  insurer  is  estopped  from  setting  up  the  breach  of  any 
condition  of  the  policy,  when,  at  the  time  of  its  issue,  it  knew  that  the 
condition  was  inconsistent  with  the  facts,  and  the  assured  has  been 
guilty  of  no  fraud ;  or  the  breach  of  any.condition  after  the  policy  was 
issued,  if  it  has  induced  the  assured  to  believe  or  reiy  upon  it,  that 
such  breach  was  waived,  whereby  he  has  been  induced  to  do  any  act 
at  the  request,  or  by  the  direction  of  the  company,  which  he  otherwise 
would  not  have  done.'     Thus,  in  the  case  last  cited,  the  policy  prohib- 
ited other  insurance  without  notice  and  consent  endorsed  upon  the 
policy,  and  the   plaintiff  procured   other  insurance,  which  was   not 
endorsed.     Whether  the  defendant's  agent  knew  of  such  other  insur- 
ance or  not,  hefore  the  loss,  did  not  clearly  appear,  but  after  the  loss, 
the  agent  informed  the  defendant  of  it,  and,  knowing  of  the  breach,  the 
defendant  required  the  plaintiff  to  furnish  plans  and  specifications  of 
the  building  destroyed,  which  he  did,  at  considerable  expense,  and  it 
was  held  that  this  operated  as  a  waiver  of  the  breach,  and  estopped 
the  defendant  from  setting  it  up  in  avoidance  of  its  liability.     "  A 
party,"  said  Lyon,  J.,  "cannot    occupy  inconsistent    positions;  and 
where  one  has  an  election  between  inconsistent  courses  of  action,  he 
will  be  confined  to  that  which  he  first  adopts.     Any  decisive  act  of  the 
party,  done  with  knowledge  of  his  rights  and  of  the  fact,  determines 
his  election,  and  works  an  estoppel. 

In  the  present  case  the  defendant  had  an  election  between  two 
courses  of  action,  each  entirely  inconsistent  with  the  other.  It  could 
have  declared  the  policy  void  because  of  the  additional  insurance 
effected  without  its  consent,  or  it  could  treat  the  policy  as  valid,  and 
pursuant  to  stipulations  therein,  could  require  the  plaintiff  to  furnish, 
in  addition  to  the  usual  proofs  of  loss,  plans  and  specifications  of  the 
building  destroyed.  With  full  knowledge  of  all  the  facts,  it  chose  the 
latter  course ;  and  the  plaintiff,  at  great  expense  to  herself,  complied 

'  Webster  v.  Phoenix  Ins.  Co.,  36  Wis.  67  ;  17  Am.  Rep.  481. 
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with  its  requirements.  This  was  a  most  decisive  act  on  the  part  of  the 
defendant— an  act  utterly  inconsistent  with  an  election  to  consider  the 
policy  void  for  a  breach  of  any  of  the  conditions  thereof ;  and  it  seems 
very  clear  to  ns  that  the  defendant  is  estopped  thereby  from  insisting 
on  a  forfeiture  of  the  policy. 

It  is  quite  immaterial  that  the  plaintiff  was  also  required  by 
another  insurance  company,  having  a  risk  on  her  house,  to  furnish 
such  plans  and  specifications.  The  requirement  of  this  defendant  in 
that  behalf,  as  evidenced  by  the  letter  of  February  7, 1873,  written  by 
its  general  agent,  is  entirely  independent  of  any  similar  requirement 
by  any  other  insurance  company.  But  we  do  not  see  that  the  principle 
of  the  transaction  would  be  any  different,  had  the  defendant  joined 
with  some  other  company  in  requiring  the  plans,  etc.,  and  had  the 
same  been  furnished  to  such  companii-s  jointly.  The  act  of  the 
defendant  would  still  be  an  election  to  treat  the  policy  as  a  valid  and 
subsisting  contract." 

So,  where  other  insurance  is  required  to  be  endorsed  upon  the  policy, 
if  notice  thereof  is  given  to  the  insurer  or  its  agent,  and  consent  is  not 
endorsed,  nor  the  policy  canceled,  further  compliance  is  treated  as 
waived,  and  the  insurer  is  estopped  from  setting  up  such  other  insur- 
ance to  defeat  its  liability  upon  the  policy,'  and  the  same  is  true  where 
the  same  agent  issues  both  policies ;  although  consent  is  not  endorsed 
upon  either  policy,  yet,  being  issued  with  knowledge  of  the  facts,  the 
insurer  is  treated  as  having  waived  compliance,  and  is  estopped  from 
setting  up  non-endorsement  in  defense.^  In  all  cases  when  the  insurer, 
at  the  time  when  the  policy  is  issued,  knew  of  other  insurance,  and 
there  is  no  agreement  for  its  cancellation  or  non-renewal,  or  when 
notice  is  given  that  other  insurance  has  been  obtained,  it  is  bound  eith&r 
to  endorse  consent  upon  the  policy,  or  cancel  it,  or,  failing  to  do  either,  it 
will  be  treated  as  having  assented  thereto.' 

"When  the  insurer  issues  a  policy  to  the  assured  without  any  written 

^Planters'  Ins.  Co.  v.  Lyons,  38  Tex.  253 ;  Osser  v.  Prowncial  Ins.  Co.,  12  U.  C. 
(C.  P.)  141 ;  Cohh  v.  Ins.  Co.  of  N.  Aimi-ica,  11  Kan.  93. 

'  Carrugi  v.  Atlantic  Ins.  Co.,  40  Ga.  135. 

'Planters'  Im.  Co.  v.  Iajou,  ante;  Hadleyv.N.  H.  Ins.  Co.,  55  N.  H.  110; 
Westlake  v.  8t.  Laiiyrence,  etc.,  Ins.  Co.,  14  Barb.  (N.  T.)  406 ;  Potter  v.  Ontario, 
etc.,  Ins.  Co.,  5  Hill  (N.  Y.)  147  ;  National  Ins.  Co.  v.  Crane,  16  Md.  260 ;  Fanners', 
etc.,  Ins.  Co.  v.  Taylor,  73  Penn.  St.  342;  Cfoodall  v.  N.  E.,  etc.,  Ins.  Co.,  25  N. 
H.  169  ;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345;  Horwitz  v.  Equitable,  etc., 
Ins.  Co.,  40  Me.  557 ;  Ins.  Co.  of  N.  America  v.  JUcDcnoeU,  50  lU.  120 ;  N.  E.  F. 
&  M.  Ins.  Co.  V.  Schettler,  38  111.  166 ;  Van  Bories  v.  U.  S.  L.  F.  &  M.  Ins.  Co., 
8  Bush.  (K.y.)  133 ;  Wcushington  F.  Ins.  Co.  v.  Davison,  30  Md.  91 ;  Qeib  v.  Inter- 
natioTial  Ins.  Co.,  1  Dill  (U.  S.  C.  C.)  443. 
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application,  containing  conditions  inconsistent  with  the  risk;  or,  if 
after  the  policy  is  issued  it  knows  that  its  conditions  have  been  broken, 
and  afterwards  it  renews  the  policy  or  makes  an  assessment  for  a  sub- 
sequent loss,  tlie  insurer  knowing  the  facts,  it  is  estopped  from  setting 
up  a  breach  of  such  conditions  in  defense  to  an  action  upon  the  policy, 
and  the  assured  may  maintain  an  action  for  a  loss  under  the  policy, 
without  seeking  its  reformation,  as  the  doctrine  of  estoppel  and  waiver 
comes  in  aid  of  the  assured.' 

And  the  same  rule  prevails  when  the  insurer  ought  to  have  known 
the  facts  constituting  the  alleged  breach,"  as,  where  the  insurer  sends 
its  agent  to  examine  the  risk,  and  he,  without  fraud  on  the  part  of  the 
assured,  and  having  opportunity  to  ascertain  the  real  character  of  the 
risk,  failed  to  do  so,'  or  where  from  the  nature  of  the  risk,  or  the  usages 
incident  thereto,  the  insurer  was  bound  to  know  that  certain  things 
would  be  done,  or  articles  kept,  that  were  prohibited  by  the  policy,* 

^  Plmrib  V.  Cattaraitgus  Ins.  Co.,  18  N.  Y.  392  ;  Moliere  v.  Penns'ylvania  Iris. 
Co.,  5  Rawle  (Penn.)  342  ;  Rowley  v.  Empire  ln.i.  Co.,  36  N.  Y.  550  ;  Merstion  v. 
NatioTml  Ins.  Co.,  34  Iowa,  87.  "If."  say  the  court  in  the  case  last  cited, 
"  the  insurer  receives  the  pi'emiums  with  full  kTioioledge  of  facts  constituting 
a  breach  of  one  of  the  conditions  of  the  policy,  the  right  to  insist  that 
the  policy  is  forfeited  for  that  cause  is  gone."  In  Viall  v.  Genesee,  etc., 
Tns.  Co.,  19  Barb.  (N.  Y.)  440,  the  insurer  made  an  assessment  upon  a 
premium  note  for  general  losses,  after  it  had  become  aware  of  the  fact  that 
the  risk  had  been  changed  and  increased.  It  was  held  that  the  plaintiff 
might  recover,  notwithstanding  the  breach,  the  court  remarking,  "  The  insurer 
is  estopped  to  say  the  contract  is  void,  for  they  are  not  at  liberty  to  enforce 
the  plaintiff's  part  of  the  contract  and  then  insist  that  the  contract  was  void, 
immediately  after  it  was  made.  Having  taken  its  fi-uits,  they  must  not  be 
relieved  from  its  obligations."  Carroll  v.  Charter  Oak  Ins.  Co.,  40  Barb.  (N.  Y.) 
292 ;  Allen  v.  Vennont  Mwt.  Ins.  Co.,  12  Vt.  366 ;  Phenix  Ins.  Co.  v.  Lawrence,  4 
Met.  (Ky.)  9;  Kruger  v.  Biiiaingham  F.  /ras.  Co.,  83  Penn.  St.  64;  Bryant  v. 
Pouqhheepsie,  etc.,  In.<!.  Co.,  21  Barb.  (N.  Y.)  154 ;  Ames  v.  N.  Y.  Union  Ins.  Co., 
14  N.  Y.  253 ;  Hodgldns  v.  Montgomery,  etc.,  Ins.  Co.,  34  Barb.  (N.  Y  )  213 ; 
Hibernian  Ins.  Co.  v.  Mahar,  6  Hun  (N.  Y.)  353;  Guardian  Life  Ins.  Co.  v. 
Hoqan,  80  111.  35;  Roberts  v.  Continental  Ins.  Co.,  41  Wis.  321 ;  .^tna  Ins  Co.  v. 
Olmstead,  21  Mich.  246 ;  Hough  v.  City  F.  Ins.  Co.,  29  Conn.  10 ;  Ins.  Co.  v.  Wil- 
Tcinson  13  Wall.  (U.  S.)  221 ;  Pierce  v.  Nashua  F.  Ins.  Co.,  50  N.  H.  297 ;  9  Am. 
Rep  235 ;  Andes  Ins.  Co.  v.  Shipman,  77  111.  187 ;  Owens  v.  Holland  Purchase 
Ins  Co.,  56  N.  Y.  571 ;  Sprague  v.  Holland  Purchase  Ins.  Co.,  Ct.  of  Appeals 
(NY)  March  20,  1877,  not  yet  reported  ;  Marshall  v.  Colmnbian  Ins.  Co.,  37  N. 
H  41  ■  4  Ben  F  I.  C.  288 ;  Am,erican,  etc.,  Ins.  Co.  v.  McLanathan,  11  Kan.  533 ; 
RathJxne  v  City  F.  Ins.  Co.,  31  Conn.  193  ;  McFarland  v.  Peabody  Ins.  Co.,  6  W. 
Va  425  •  Wifhwell  v.  Maine  Ins.  Co.,  49  Me.  200 ;  Colwinbia  Ins.  Co.  v.  Cooper,  50 
Penn  St  331 ;  Franklin  v.  Atlantic  Ini.  Co.,  42  Mo.  456 ;  Caston  v.  Monmouth, 
etc  Ins  Co  54  Me.  170 ;  James  River  Ins.  Co.  v.  Mei-ritt,  47  Ala.  387  ;  Ayres  v. 
Hartford  Ins  Co.,  17  Iowa,  176  ;  Hartford  Protection  Ins.  Co.  v.  Hariner,  2  Ohio 
St.  452 ;  Southern  Ins.  Co.  v.  Lewis,  42  Ga.  587 ;  Miner  v.  Phenix  Ins.  Co.,  27 
Wis.  193  ;  Winans  v.  Allemania  Ins.  Co.,  38  id.  342. 

■'Peoples  Ins  Co.  v.  Spencer,  u3  Penn.  St.  353  ;  Allen  v.  Vermont  Mut.  Ins.  Co., 
ante;  Continental  Ins.  Co.  v.  Kasey,  25  Gratt.  (Ya.)  268. 

^  James  River  Ins.  Co.  v.  Merritt,  ante;  see  cases  cited  in  last  note. 

<  Man  V  Buckeue  Ins.  Co.,  25  Wis.  291 ;  Citizens'  Ins.  Co.  v.  McLaughlin,  53 
VennZisf  FZler  v.  Mtna  Ins.  Co.,  7  Wend.  (N.  Y.)  270  ;  Hancox  v.  Fishing 
Ins.  Co.,  3  Sum.  (U.  S.)  133  j  Fulton  Ins.  Co.  v.  Mihier,  23  Ala.  420. 
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as  where  the  policy  covers  a  shop,  stock  therein,  or  manufactory  or 
stock  therein,  that  all  articles  necessary  or  usually  employed  in  the 
prosecution  of  such  business  will  be  used.'  Thus,  where  a  policy  is 
issued  upon  a  stock  of  goods  "  such  as  are  usually  kept  in  a  country 
store,"  it  is  held  that  all  such  goods  as  usually  form  a  part  'of  such  a 
stock  may  be  kept,  although  prohibited  by  the  printed  terms  of  the 
policy,"  and  there  seems  to  be  no  good  reason  why,  if  the  store  is  in 
fact  a  country  store,  and  the  insurer  knows  the  fact,  or  knows  that  the 
assured  keeps  certain  prohibited  articles,  and  no  objection  is  made 
thereto,  or  if  he  knows  that,  as  a  part  of  such  a  stock  as  the  policy 
covers,  certain  prohibited  articles  are  usually  kept,  he  is  estopped  from 
setting  up  the  fact  that  such  articles  are  kept  in  avoidance  of  liability 
under  the  policy,  even  though  the  words,  "  such  as  are  usually  kept  in 
a  country  store,"  are  not  used  ;  and  in  a  recent  case  in  Pennsylvania,' 
it  has  been  held — and  we  can  but  commend  the  court  for  the  sensible 
doctrine  it  has  enunciated — that  when  a  policy  covers  a  stock  of  mer- 
chandise, which  is  in  fact  kept  in  a  country  store,  although  the  words, 
"such  as  are  usually  kept  in  a  country  store,''  are  not  employed,  the 
policy  will  not  be  invalidated  by  the  keeping  of  articles  embraced 
under  the  list  of  hazards,  if  the  articles  so  kept  are  usually  kept  in  such 
stores,  nor  by  the  keeping  of  an  article  usually  kept  in  such  stores, 
although  in  the  printed  provisions  of  such  policy,  the  keeping  of  such 
article  is  specially  prohibited. 

^Daniels  v.  Hudson  River  Ins.  Co.,  12  Gush.  (Mass.)  416  ;  Mayor  of  N.  Y.  v. 
Exchange  In.i.  Co.,  3  Keyes  (N.  Y.)  436  ;  I/ubenstein  v.  Bcdtic  Im.  Co.,  45  111.  301 ; 
Leavey  v.  Central,  etc.,  Ins.  Co.,  Ill  Mass.  540 ;  Haley  v.  Dtyrchester  Ins.  Co.,  12 
Gray  (Mass.)  545 ;  Kreuger  v.  Birmingham  Ins.  Co.,  83  Penn.  St.  64 ;  Sprately  v. 
HaHford  Ins.  Co.,  1  Dil.  (U.  S.  C.  C.)  392 ;  Moadinger  v.  Mechanics'  F.  Ins.  Co., 
2  Hall  (N.  Y.)  490. 

'  See  Sec.  63  and  notes  thereto. 

'Kreuger  v.  Birmingham  F.  Ins.  Co.,  83  Penn.  St.  64. 
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Sec.  498.  When  a  policy  has  been  issued,  with  conditions  incon- 
sistent with  the  risk,  it  is  competent  for  the  assured  to  show  that  the 
insurer  or  his  agent  Icnew  the  facts,  and  issued  the  policy  without  any 
promise  or  understanding  that  the  condition  of  the  risk  would  be 
changed;*  as,  that  other  insurance  existed  upon  the  property,"  that 
certain  hazardous  and  prohibited  articles  were  kept  or  used  by  the 
assured,"  that  the  premises  were  devoted  to  certain  prohibited  uses,* 
that  the  title  to  the  property  was  incorrectly  stated  by  the  defendant's 
agent  in  the  application,  or  by  the  insurer  in  the  policy,  when  the  true 
state  of  the  title  was  known  to  the  insurer ; '  and  in  all  cases,  when 

'  Roth  V.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  324 ;  Kreuger  v.  BirmingJiam  F. 
Ills.  Co.,  83  Penn.  St.  64;  Ins.  Co.  v.  Mahone,  21  Wall.  (U.  S.)  152 ;  Howard  Ins. 
Co.  V.  Bruner,  33  Penn.  St.  50;  May  v.  Buckeye  Ins.  Co.,  25  Wis.  291 ;  ffough  v. 
City  F.  Ins.  Co.,  29  Conn.  10 ;  Qeib  v.  International  Iiis.  Co.,  1  Dill.  (U.  S.  C.  C.) 

443. 

'Planters'  Mut.  Ins.  Co.  v.  Deford,  38  Md.  382. 

'Peoria,  etc.,  Ins.  Co.  v.  Hull,  12  Mich.  ;  McFarland  v.  Peahody  Ins.  Co.,  6  W. 
Va.  625 ;  Reaper  City  Ins.  Co.  v.  Jones,  62  lU.  458 ;  Winruxris  v.  Alleniania  Ins. 
Co.,  38  Wis.  342. 

^  James  River  Ins.  Co.  v.  Merritt,  47  Ala.  387 ;  Harper  v.  Albany  City  Ins.  Co., 
ante;  Campbell  v.  Merchants,  etc.,  Ins.  Co.,  37  N.  H.  35. 

'MoBride  v.  Republic  Ins.  Co.,  30  Wis.  562 ;  Caston  v.  Monmouth  Ins-  Co.,  54 
Me.  170 ;  Southern  Ins.  Co.  v.  Lewis,  42  Ga.  587 ;  Hartford  Protection  Ins.  Co.  v. 
Harmer,  2  Ohio  St.  452 ;  Cone  v.  Niagara  Ins.  Co.,  ante;  Home  Mut.  F.  Ins.  Co. 
V.  Gtarfield,  60  111.  124 ;  CoTnhs  v.  Hannibal  Inx.  Co.,  43  Mo.  148 ;  IVanklin  v. 
Atlantic  Ins.  Co.,  42  id.  456  ;  Rockford  Ins.  Co.  v.  Nelson,,  65  111.  415 ;  Atlantic 
Ins.  Co.  V.  Wnght,  22  id.  462. 
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the  policy  contains  conditions  inconsistent  with  the  risk,  and  the 
insurer  knew,  or  ou^ht  to  have  known  the  facts,  it  may  be  shown,  not 
to  alter  or  vary  the  contract,  but  to  show  a  waiver  of  those  conditions 
as  applied  to  the  risk.'  In  order  to  establish  knowledge  on  the  part  of 
the  insurer  or  its  agent,  of  the  real  facts,  and  a  consequent  waiver  of 
inconsistent  conditions,  it  may  be  shown  that  the  agent  examined  the 
risk  and  might  have  ascertained,  if  he  did  not,  its  real  condition  ; "  that 
the  assured  told  the  insurer  or  its  agent,  facts  in  relation  thereto,'  or 
that  the  usages  of  the  business  involved  the  matters  set  up  as  a  breach 
of  the  condition,''  or  that  the  matters  set  up  in  defense,  are  usual  inci- 
dents of  such  risks.'  To  avoid  the  effect  of  this  evidence,  the  insurer 
may  show,  if  he  can,  that  the  matters  alleged  in  defense  were  not 
usual  incidents  of  the  risk,  and  were  not  discoverable  upon  an  ordinary 
examination  of  the  risk,  and  that  the  insurer  did  not  point  them  out 

'  Wifherell  v.  MaiTie  Ins.  Co.,  49  Me.  200  ;  Awrora  F.  Ins.  Co.  v.  Eddy,  55  111. 
213 ;  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa,  176. 

'  Continental  Ins.  Co.,  v.  Kasey,  25  Gratt.  (Va.)  268;  Allen-v.  Vt.  Mut.  Ins.  Co., 
ante;  MieJiael  v.  MvMial  Ins.  Co.,  10  La.  An.  737 ;  Benedict  v.  Ocean  Ins.  Co.,  1 
Daly  (N.  Y.  C.  P.)  8;  Howard  F.  Ins.  Co.  v.  Bruner,  ante ;  Clark  v.  Manufact- 
urer's Ins.  Co.,  8  How.  (U.  S.)  235;  Cmmherland,  etc.,  Ins.  Co.  v.  Sehell,  25  Penn, 
St.,  320.  In  People's  Ins.  Co.  v.  Spencer,  53  Penn.  St.  353,  the  policy  covered  a 
stock  of  bai-ley,  malt  and  hops ;  stipulated :  "  The  risk  shall  not  be  increased 
without  consent  of  the  insurers."  Insured  used  the  premises  for  the  purpose  of 
distilling  whisky,  which  was  an  increase  of  risk.  Insurers'  agent  examined  the 
premises  before  the  contract  was  made.  It  was  held  a  question  of  fact  for  the 
jury  to  determine  whether  the  ag-ent  ought  to  have  known  from  the  examintion  he 
made,  or  was  told,  that  the  premises  would  be  used  for  distilling,  and  if  he  did 
know  it,  the  company  must  be  held  to  have  taken  the  lisk  with  their  eyes  open  to 
the  fact  that  distilling  whisky,  as  well  as  brewing  ale  would  be  carried  on  in  the 
premises. 

'Moliere  v.  Penn.  Ins.  Co.,  5  Rawle  (Penn.)  342.  In  Michigan  State  Ins.  Co. 
V.  Lewis,  30  Mich.  41,  the  assured  was  required  to  state  the  amount  of  incum- 
brances on  the  property.  The  defendant's  agent  drew  up  the  application,  and 
although  he  was  told  by  the  assured  that  the  mortgage  was  for  $5,325,  and 
about  seven  years  interest,  he  wrote,  mortgage  aixmt  ^,300.  The  court  held 
that  the  assured  might  show  that  the  agent  knew  the  facts,  and  if  established, 
the  defendants  were  estopped  from  setting  up  such  misstatement  in  defense. 
The  same  rule  was  adopted  in  Peoria,  etc.,  Ins.  Co.  v.  Hall,  12  Mich.  202,  where 
the  policy  prohibited  the  keeping  of  gunpowder,  but  the  agent  issuing  it  knew 
that  it  was  kept  by  the  assured.  In  Iowa,  in  numerous  cases,  the  courts  have 
held  that  knowledge  of  the  facts  by  the  insurer  or  its  agent,  at  the  time  when  the 
risk  was  taken,  estopped  it  from  setting  up  a  misstatement  in  reference  thereto, 
without  fraud  on  the  part  of  the  assured,  in  defense,  and  such  is  the  doctrine 
generally  held.  Ayres  v.  Home  Ins.  Co.,  21  Iowa,  185  ;  Merchon  v.  National  Ins. 
Co.,  34  Iowa,  87 ;  McFee  v.  S.  C.  Ins.  Co.,  2  McCord  (S.  C.)  503  ;  Phenix  Ins.  Co. 
V.  Lawrence,  4  Met.  (Ky.)  9;  Viall  v.  Qenessee,  etc.,  Ins.  Co.,  19  Bai-b.  (N.  Y.) 
440 ;  RmDley  v.  Empire  Ins.  Co.,  36  N.  Y.  550  ;  McFarland  v.  Pedbody  Ins.  Co.,  6 
W.  Va  425 ;  Campbell  v.  Merchants',  etc.,  Ins.  Co.,  37  N.  H.  35  ;  Witherell  v. 
Maine  Ins.  Co.,  49  Me.  200  ;  Franklin  v.  Atlantic  Ins.  Co.,  42  Mo.  486  ;  McBride 
v.  Republic  Ins.  Co.,  30  Wis.  562 ;  Rockford  Ins.  Co.  v.  Nelson,  65  111.  415 ;  Amer- 
Kan  Cent'l  Ins.  Co.  v.  McLanathan,  11  Kan.  533. 

*May  V.  Buckeye  Ins.  Co.,  ante. 

'Peoria,,  etc.,  Ins.  Co.  v.  Hall. 
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to  the  examiner,'  or  that  the  insured  did  not  describe  the  true  condi- 
tion of  the  risk,  and  that  the  description  given  by  him  did  not  neces- 
sarily involve  a  breach  of  the  conditions  of  the  policy.  Whether,  when 
the  insurer  knows,  or  ought  to  know  the  true  state  of  the  risk,  the  fact 
that  the  assured  himself  made  out  the  application  and  misdesoribed  it, 
operaites  to  overcome  the  effect  of  the  insurer's  knowledge  of  the  facts 
is  not  free  from  doubt.  Many  respectable  authorities  can  be  found  to 
sustaiQ  either  position.  Thus,  in  New  York,  the  negative  of  the  propo- 
sition seems  to  be  established,"  and  nearly  all  the  cases  seem  to  lay 
stress  upon  the  fact  that  the  application  was  made  by  the  agent  of  the 
insurer,  who,  knowing  the  facts,  misstated  them,'  and,  by  inference,  at 
-least,  to  hold  that  if  the  application  had  been  made  by  the  assured 
himself,  knowledge  of  the  real  condition  of  the  risk  would  not  estop 
the  insurer  from  setting  up  such  matters  in  defense.*  But,  upon  prin- 
ciple, it  would  seem  that  a  person,  in  law,  cannot  rely  upon  a  warranty 
that  he  knows  to  be  false,  nor  upon  a  statement  that  he  knows  to  be  a  lie." 
Under  such  circumstances  the  insurer  cannot  claim  that  he  has  been 
misled,  and  to  permit  him  to  issue  a  policy,  and  take  the  benefits  of 
the  contract,  knowing  that  he  is  not  bound  thereby,  and  with  a  precon- 
ceived intention  of  disputing  his  liability,  is  aiding  a  fraud  on  his 
part,  generally,  upon  a  person  who  intended  no  fraud  upon  him,  and 
who  has  innocently  been  led  into  making  the  misstatement.  Such  a 
doctrine  is  at  variance  with  the  principles  that  underlie  the  doctrine  of 
warranty,  of  which  the  sale  of  a  blind  horse  is  an  apt  illustration,  and 
is  repugnant  to  that  sense  of  justice  and  morality  that  should  underlie 
the  law,  and  in  several  cases  a  contrary  doctrine  has  in  effect  been 
held.*    But  the  practitioner  must  remember  that  the  great  weight  of 

'Allen  V.  Vt.  Mut.  Ins.  Co.,  ante. 

*  Mohrbaek  V.  Germania  F.  Ins.  Co.,  ante;  Spraguev.  Holland  Purchase  Ins. 
Co.,  ante. 

'  Roth  V.  aty  F.  Ins.  Co.,  ante;  McFarland  v.  Peabody  Ins.  Co.,  6  W.  Va.  425  ; 
Campbell  v.  Merchants',  etc.,  Ins.  Co.,  37  N.  H.  35  ;  Hodgkiiis  v.  Montgomery,  etc., 
Ins.  Co.,  34  Barb.  (N.  Y.)  213 ;  Cane  v.  Niagara  Iiis.  Co.,  ante ;  Sprague  v.  Hol- 
land Purchase  Ins.  Co.,  ante;  Kreuger  v.  Birmingham  Ins.  Co.,  ante;  James 
River  Ins.  Co.  v.  Merritt,  ante;  Cmriberland,  etc.,  Ins.  Co.  v.  Schell,  ante;  Plumb 
V.  Cattaraugus,  etc.,  Ins.  Co.,  18  N.  Y.  392 ;  Rowley  v.  Empire  Ins.  Co.,  36  N.  Y. 
550  ;  Carroll  v.  Charter  Oak  Ins.  Co.,  40  Barb.  (N.  Y.)  292  ;  Ayres  v.  Hartford  F. 
Ins.  Co.,  17  Iowa,  176  ;  Atlantic  Ins.  Co  v.  Wright,  22  111.  462  ;  Hartford  Protec- 
tion Ins.  Co.  V.  Harmer,  2  Ohio  St.  452 ;  Mechler  v.  Phoenix  Ins.  Co.,  38  Wis.  665. 

^Roth  V.  City  F.  Ins.  Co.,  6  McLean  (U.  S.)  324 ;  Continental  Ins.  Co.  v.  Kasey, 
ante. 

'  Cole  V.  Roland,  22  Penn.  St.  431. 

'  Mo  Fee  v.  U.  S.  Ins.  Co.,  2  McCord  (S.  C.)  503  ;  Real  v.  Park  F-  Ins.  Co.,  16 
Wis.  241 ;  Phomix  Ins.  Co.  v.  Zatorence,  4  Met.  .(Ky.)  9 ;  Patton  v.  Manuf.  Ins. 
Co.,  40  N.  H.  375 ;  Kreager  v.  Birmingham  F.  Ins.  Co  ,  83  Penn.   St.  64 ;   With- 
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authority  sustains  the  negative  of  the  proposition,  but  gradually  the 
courts  are  approaching  a  more  equitable  position. 

Value  of  property. 

Sec.  499.  Witnesses  may  be  called,  in  the  absence  of  other  trust- 
worthy sources  of  information,  who  are  engaged  in  the  same  business, 
and  who  keep  similar  stocks  of  goods,  at  the  same  place,  to  show  the 
average  amount  of  stock,  kept  by  merchants  in  that  place,  previous  to 
and  at  the  time  of  the  loss,  as  tending  to  establish  the  value  of  the 
stock  lost.'  So,  too,  it  has  been  held  competent  to  show  by  a  person 
engaged  in  a  store  adjoining  the  one  in  which  the  loss  occurred,  which 
was  of  equal  size  with  the  other,  and  in  which  a  similar  stock  was 
kept,  what  the  value  of  the  stock  kept  in  such  other  store  was,  as 
tending  to  establish  the  value  of  the  stock  destroyed.^  So,  where  the 
assured  has  attempted  to  establish  the  value  of  the  goods  destroyed, 
by  the  amount  for  which  he  sold  similar  goods  just  prior  to  the  fire,  it 
is  competent  for  the  insurer  to  show  that  they  were  sold  on  a  long 
credit,  or  to  be  paid  for  in  other  property,  and  that,  on  that  account,  a 
greater  price  was  charged  therefor.'  So,  the  failure  of  the  assured  to 
call  his  clerks  to  testify  as  to  the  value  of  the  stock,  is  proper  to  be 
considered  by  the  jury,  unless  satisfactorily  explained.* 

In  order  to  establish  the  damage  to  property,  it  is  proper  to  show 
the  nature,  character,  quality  and  purposes  thereof,  and  to  show  that 
the  goods,  although  left  intact,  and  apparently  not  seriously  injured, 
are,  nevertheless,  rendered  worthless  for  the  purposes  for  which  they 
were  designed,  either  by  the  action  of  heat,  smoke,  water,  or  other 
cause,  of  which  fire  is  the  proximate  cause."  If  the  insurer,  previously 
to  the  fire,  offered  to  sell  the  property,  it  is  competent  to  show  the  price 
at  which  he  offered  to  sell  it,  and  if  the  articles  are  merchandise,  it  is 
competent  either  for  the  assured  or  the  insurer  to  show  the  price  at 
which  the  assured  was  selling  the  goods  just  previous  to  the  fire.'  So 
it  is  competent  to  prove  the  cost  of  the  goods,  either  by  the  assured  or 

ereU  v.  Maim  Ins.  Co.,  49  Me.  200 ;  Carroll  v.  Charter  Oak  Ins.  Co.,  40  Barb.  (N. 
Y.)  392 ;  Colwnibia  Ins.  Co.  v.  Cooper,  50  Penn.  St.  331 ;  Winans  v.  AUemania 
Ins.  Co.,  38  Wis.  342. 

^Ins.  Co.  V.  Weedes,  11  WaU  (U.  S.)  439  ;  ffoward  v.  City  F.  Ins.  Co.,  4  Den. 
(N.  Y.)  502. 

^Howard  v.  City  F.  Ins.  Co.,  ante. 

^  Sturm  V.  Williams.  6  J.  &  S.  (N.  Y.)  325. 

*  Fowler  v.  Old  Nmth  State  Ins.  Co.,  74  N.  C.  89. 

'Bradford  v.  Boylston  F.  Ins.  Co.,  11  Peck.  (Mass.)  162. 

'Herseyv.  Merrimac,  etc.,  Ins.  Co.,  27  N.  H.  149. 
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any  person  knowing  the  facts;'  and  their  condition  and  value  may  be 
shown  by  any  person  having  the  means  of  knowing.'  So  it  may  be 
shown  that  the  price  of  such  goods  has  materially  diminished  since 
their  purchase,  or  that  it  has  materially  increased,  and,  as  a  means  of 
settling  their  value,  the  market  price  of  such  goods  in  the  markets 
where  the  assured  usually  purchases,  or  within  a  reasonable  distance 
of  the  place  of  loss,  may  be  shown,  as  well  as  the  cost  of  transportation 
and  other  expenses  that  properly  form  an  element  of  value  at  the  place 
of  loss,  and,  in  view  of  all  the  evidence,  it  is  for  the  jury  to  say  what 
the  loss  in  fact  is.° 

It  is  the  value  of  the  goods  at  the  time  and  place  of  loss,  that  deter- 
mines the  measure  of  recovery,  and  it  is  not  competent  to  show  that 
the  goods  have  not  been  paid  for,  that  the  duties  are  unpaid,  etc., 
with  a  view  to  a  reduction  of  the  value.  These  facts  do  not  affect  the 
value  of  the  goods.* 

In  reference  to  building,  it  is  proper  to  show  its  age  and  condition, 
the  purposes  to  which  it  was  devoted,  its  rental  value,  and  as  an 
element  in  arriving  at  its  value,"  the  cost  of  a  new  building  of  the 
same  class,  dimensions  and  style.  It  is  then  for  the  jury  to  say 
■whether  the  old  building  was  worth  less  than  a  new  one,  and  if  so, 
how  much,  and  the  difference  deducted  from  the  cost  of  the  new, 
gives  the  value  of  the  loss. 

Damages  resulting  from  non-occupancy,  while  the  building  is  being 
reinstated  or  repaired,  or  for  extra  wages  paid  during  non-occupancy, 
are  not  recoverable,  and  cannot  be  shown,  unless  the  policy  expressly 
covers  such  losses."  If  the  assured  owns  the  building,  but  not  the 
land  on  which  it  stands,  the  intrinsic  value  of  the  building  is  the 
measure  of  recovery.'  If  the  policy  covers  a  leasehold  interest,  the 
value  of  the  unexpired  term  may  be  shown,  and  is  the  measure  of 
recovery.'    K  a  building  is  injured,  but  not  totally  destroyed,  the  test 

'  Ckmtinervtal  Im.  Co.  v.  Horton,  28  Mich.  173. 
'  Olty  F.  Ins.  Co.  v.  Carrugi,  41  Ga.  660. 

*  Rogers  v.  Mechanics'  Ins.  Co.,  2  Story  (U.  S.)  173. 

•  Wolfe  V.  Boward  Ins.  Co.,  7  N.  Y.  583  ;  Equitable  Ins.  Co.  v.  Quinn,  11  L.  C. 
170;  Savage  v.  Cmn.  Ins.  Co.,  36  N.  Y.  655.  A  purchaser  of  personal  property, 
although  he  has  not  paid  the  price  thereof,  and  has  left  them  in  the  hands  of  the 
vender  to  be  sold  for  him,  has  an  insurable  interest  therein.  Franklin  F.  Ins. 
Co.  V.  Vaughan,  92  U.  S.  516. 

'HotchMss  v.  ffermania  Ins.  Co.,  5  Hun  (N.  Y.  S.  C.)  776. 
'Menzies  v.  Karth  British  Ins.  Co.,  9  C.  C.  (Sc.)  694.     See  Mbloy.  iV.  American 
Ins.  Co.,  1  Sand.  (N.  Y.)  551. 
'•  Lawrmt  v.  Chatham  Ins.  Co.,  1  Hall  (N.  Y.)  40. 
'Niblo  V.  iV.  American  Ins.  Co.,  ante. 
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of  loss  is  the  cost  of  repair;'  and  in  the  case  of  goods,  the  difference 
between  the  value  of  the  goods,  sound  and  injured,  is  the  measure," 
and  in  the  case  of  machinery,  it  may  be  shown  what  new  machinery 
would  cost,  whether  the  injured  machinery  is  of  any  value  as  such, 
the  actual  age  and  condition  of  the  machinery  at  the  time  of  loss,  and 
from  this  evidence  the  jury  are  to  say  whether  new  machinery  would 
be  worth  more  to  the  assured  for  the  purposes  of  his  business  than 
the  old,  and  if  so,  how  much,  and  the  difference  deducted  from  the 
expense  of  the  new  gives  the  cash  value  of  the  loss.^ 

In  an  action  in  the  name  of  the  assignee  of  a  policy,  neither  his 
declarations  nor  those  of  his  assignor,  as  to  the  contents  of  the  build- 
ing, or  the  cause  of  the  fire,  are  admissible  in  evidence  against  him.' 

How  powers  of  agent  may  be  shown. 

Sec.  500.  Of  course  where  the  assured  relies  upon  the  knowledge  of 
the  agent  of  the  true  condition  of  the  risk,  as  amounting  to  a  waiver 
of  inconsistent  conditions,  the  burden  is  upon  him  to  show  that  the 
agent  had  real  or  apparent  authority  to  waive  the  conditions.  In  order 
to  establish  his  authority,  it  is  proper  to  show  what  his  real  authority 
is,  but  this  is  by  no  means  the  test.  The  assured  has  a  right  to  rely 
upon  his  apparent  authority,  and,  unless  the  circumstances  are  such  as 
to  put  him  upon  inquiry,  he  is  not  bound  to  enquire  as  to  his  special 
powers.  It  is  sufficient,  without  other  proof,  to  show  that  he  was  a 
general  agent  of  the  company,  and  in  a  recent  case  in  Pennsylvania,' 
it  was  held  that  proof  that  a  person  has  been  appointed  "  agent  and 
surveyor,"  is  sufficient  to  show  him  a  general  agent,  and  that  the  word 
surveyor  cannot  be  regarded  as  limiting  the  word  agent.  The  fact 
that  a  person  is  appointed  "  agent,"  prima  fade  at  least,  establishes 
his  authority  to  act  for  and  in  the  place  of  the  principal  in  reference  to 
all  matters  usually  entrusted  to  agents.  But,  if  there  is  anything  cal- 
culated to  put  the  assured  upon  inquiry,  as  to  his  powers,  he  is  bound 
to  make  inquiry  at  his  peril.  Thus,  it  is  competent  for  the  insurer  to 
show  that  the  assured  knew,  or  ought  to  have  known,  that  the  agent 
was  only  invested  with  special  powers,  as  to  take  applications  and  for- 
ward them  to  his  principal  for  acceptance  or  rejection,'  and  had  no 

'  Western  Mass.  Ins.  Co.  v.  Transportation  Co.,  12  Wall.  (U.  S.)  201. 

'Hoffman  v.  Western,  etc..  Ins  Co.,  1  La.  An.  216. 

'  Vance  V.  Forster,  2  Craw.  &  D.  (Ir.)  118. 

•  Kingsley  v.  N.  E.  Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  404. 

'  Lycoming  Ins.  Co.  v.  WoodxDorth,  81  Penn.  St.  223. 

'Ayres  v.  Hartfifi'd  Ins.  Co.,  17  Iowa,  176. 
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authority  to  make  a  final  contract.  On  the  other  hand,  it  is  competent 
for  the  assured  to  show  what  the  agent  did,  or  claimed  to  be  authorized 
to  do,  and,  if  the  insurer  ever  adopted  similar  acts,  or  if  they  were  not 
beyond  the  scope  of  his  apparent  authority,  the  insurer  is  bound  thereby.' 
Thus,  where  an  agent  is  authorized  to  take  risks  in  one  place,  it  is 
presumed  that  he  had  authority  to  take  them  anywhere,  and  a  risk 
taken  by  him  outside  his  real  jurisdiction,  will  be  binding  upon  the 
company."  So,  where  it  is  shown  that  an  agent  had  authority  to  make 
a  contract  of  insurance,  it  is  presumed  that  he  had  authority  to  make 
such  a  contract  as  he  chose,  hence  that  he  might  waive  any  conditions 
of  the  policy,  or  add  new  ones  thereto.' 

Limitations  upon  the  authority  of  an  agent  have  no  effect  upon  the 
rights  of  the  assured,  unless  he  knew,  or  ought  to  have  known  thereof,* 
and,  if  the  act  relied  upon  by  the  assured  is  within  the  scope  of  the 
agent's  apparent  authority,  the  insurer  will  not  be  permitted  to  show 
that  he  had  not  authority  in  fact,  as,  where  an  agent  has  authority  to 
take  risks  and  issue  policies,  that  he  is  limited  to  a  certain  amount  on 
certain  classes  of  risKs,'  or  was  not  authorized  to  consent  to  other 
insurances,"  or  to  an  alienation  of  the  property  and  assignment  of  the 
policy,'  or  to  an  increase  of  risks,*  or  any  other  act  that  is  an  incident 
to  the  power  to  contract,  or  within  the  scope  of  his  apparent  authority, 
or  that  is  usually  intrusted  to  agents  in  that  business.'  The  assured 
may  also  show  that  the  assured  has,  in  other  instances  permitted  the 
agent  to  exercise  extraordinary  powers,  as  to  settle  losses  and  draw 
drafts  upon  it  therefor,'"  or  to  alter  policies,"  or  do  any  other  act  or 


'  The  authority  of  an  ag-ent  cannot  be  questioned  when  the  acts  of  the  company 
have  been  such  as  to  amount  to  a  i-ecognition  of  his  ag-ency ;  artd  evidence  that  a 
person  effected  the  insurance,  paid  the  premium,  received  the  policy,  and  gener- 
ally was  recognized  as  agent,  the  company  is  estopped  from  denying  it.  SvMn 
V.  Liv.,  Lon.  &  Cfloie  Ins.  Co.,  52  Miss.  704. 

'lAghtbody  v.  iV.  Ainerica  Ins.  Co.,  23  Wend.  (N.  Y.)  18;  ^tna  Ins.  Co.  v. 
Maguire,  51  HI.  342. 

"  Washington  Ins.  Co.  v.  Davidson,  30  Md.  91 ;  &eib  v.  International  Ins.  Co., 
25  Barb.  (N.  Y.)  189. 

*Keman  v.  Missouri  Ins.  Co.,  12  Iowa,  126 ;  ^SSraa  Ins.  Co.  v.  Maguire,  ante; 
lAghtbody  v.  N.  America  In^.  Co.,  ante. 

'  Hartford  F.  Ins.  Co.  v.  Farrish,  5  Ins.  L.  J.  46. 

•  Carrugi  v.  Atlantic  Ins.  Co.,  40  Ga.  135. 

^Illinois  Ins.  Co.  v.  iStanton,  57  111.  354. 

'  Viele  V.  ffermania  F.  Ins.  Co.,  26  Iowa,  9. 

'Frazer  v.  Qallway,  F.  D.  (Sc.)  298 ;  Farmers'  Ins.  Co.  v.  Taylor,  73  Penn.  St. 
342 ;  Fayles  v.  National  Ins.  Co.,  49  Mo.  380. 

■"  Fayles  v.  National  Ins.  Co.,  ante. 

"  Washington  Ins.  Co.  v.  Davidson,  ante. 
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thing  relating  to  the  business,  and  acquiescence  by  the  insurer.in  these 
acts,  sufficiently  establishes  the  agent's  authority  to  warrant  the  assured 
in  relying  upon  the  agent's  authority  to  do  them  again.' 

Usage  and  Oustom, 

Sec.  501.  Not  only  is  the  insurer  bound  by  all  customs,  prevailing 
in  reference  either  to  the  business  or  property  insured,  or  in  reference 
to  the  construction  or  conditions  of  the  contract  itself,"  but  also  by  all 
general  or  special  usages  incident  to  the  risk,'  or  as  to  the  methods  and 
incidents  of  a  certain  trade  or  business,  as  that  certain  hazards  are 
incident  thereto,'  or  that  certain  practices  exist  among  those  engaged 
in  a  certain  trade.' 

If  the  policy  is  ambiguous,  evidence  is  admissible  to  explain  it,  and 
this  may  be  done,  when  necessary,  by  proving  the  course  of  business 
and  the  incidents  thereof,"  even  though  it  does  not  establish  or  amount 
to  a  general  usage,'  for  a  contract  may  be  established  either  by  proof 
of  general  mage,  or  by  similar  acts  of  the  parties  in  like  cases.'  But, 
neither  custom  nor  usage  can  be  set  up  to  overcome  a  plain  provision 
of  a  contract,  as  where  the  contract  provides  the  \node  of  payment  and 
delivery,  a  custom  to  pay  and  deliver  in  a  different  mode  cannot  be 
shown,'  nor  can  it  be  shown  to  put  an  interpretation  on  a  contract 
in6onsisteut  with  its  language,"  nor  to  vary  it."  But,  even  thongh 
inconsistent  with  the  printed  conditions  of  a  policy,  an  usage  or  custom 
may  be  shown,  not  to  &,lter  or  vary  the  contract,  but  to  show  that  such 

^I/wngstrass  v.  German  Ins.  Co ,  57  Mo.  107 ;  Eclectic  lAfe  Ins.  Co.  v.  Fahrenr 
krug,  68  111.  463;  lAghtbocLy  v.  N.  A.  Ins.  Co.,  ante. 

'  Thus,  it  is  competent  to  show  that  among  insurers  and  owners  of  whaling 
ships,  an  insurance  upon  an  outfit  covers  one  quarter  of  the  catchings.  Ma/n/  v. 
Whaling  Ins.  Co.,  9  Met.  (Mass.)  354.  So,  to  show  a  custom  in  case  of  re-insur- 
ance to  confine  the  warranty  to  the  condition  of  the  risk  at  the  date  of  the  original 
insurance.  Fo,iter  v.  Mentor  lAfe  Ass'n  Co.,  3  El.  &  Bl.  48.  The  usages  of  a 
trade  must  be  considered  a  part  of  the  contract,  and  must  be  considered  in  con- 
struing it.     Hntncox  v.  Fishing  Ins.  Co.,  3  Sum.  (U.  8.)  132. 

'The  insurer  is  presumed  to  know  what  the  incidents  of  a  risk  are,  as  what  is 
commonly  embraced  as  a  part  of  "  a  stock  in  a  couuti-y  store." 

*  Harper  v.  Albany,  etc.,  Ins.  Co. 

'May  v.  Buckeye  Ins.  Co.,  ante. 

'Fabn  v.  Phxmix  Ins.  Co.,  55  N.  Y.  133. 

'  1  Duer  on  Insurance,  57  ;  Black  v.  Cal.  Ins.  Co.,  42  N.  Y.  393  ;  Boume,Y.  Gfat- 
liff,  11  CI.  &  F.  45 ;  Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  460 ;  Muahforth  v.  Had- 
field,  6  East.  619. 

'Gfreen  v.  Farmer  Burr,  2221;  Rushforfh  v.  HadfiMd,  ante;  Backus'  Abr. 
Trover,  663. 

"  Duncan  v.  Green,  43  Iowa,  679. 
"Marks  v.  Elevator  Co.,  43  Iowa,  337. 

"  Partridge  v.  Ins.  Co.,  15  Wall  (U.  S.)  373  ;  Ins.  Co.  v.  Wright,  1  id.  456  ;  Cash 
V.  Hinkle,  36  Iowa,  623;  Barnard  v.  Kellogg,  10  Wall  (U.  S.)  383. 
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conditions  were  waived,  because,  when  an  usage  or  custom,  or  an  inci- 
dent of  a  business  is  established,  the  insurer  is  presumed  to  know  of, 
and  to  contract  in  reference  to  it.'  It  need  not  be  shown  that  the 
insurer  knew  of  the  usage,  but  its  existence  must  be  established  to 
such  an  extent  that  he  <yught  to,  and  by  the  exercise  of  ordinary  pru- 
dence would  have  known  of  it." 

Efibct  of  printed  mles,  advertisements,  etc. 

Sec.  502.  Where  the  company  has  issued  printed  rules  in  reference 
to  the  methods  of  its  business,  they  may  be  admitted  in  evidence 
against  the  company  without  preliminary  proof  that  the  assured  had 
ever  seen  them.'  So  where  it  has  issued  printed  advertisements, 
prospectuses,  etc.,  they  may  be  introduced  in  evidence  to  show  a 
waiver  of  certain  conditions  of  the  policy.' 


'  Insurei-s  are  presumed  to  know  the  incidents  and  usages  of  a  business  insured 
by  them,  and  cannot  be  heard  to  deny  their  knowledge  thereof.  The  law  imputes 
such  knowledge  to  them.  Hazard  v.  N.  E.,  etc.,  Ins.  Co.,  8  Pet.  (U.  S.)  557 ; 
Buck  V.  Chepeake,  etc.,  Iiis.  Co.,  1  id.  151. 

''May  V.  Buckeye  Ins.  Co.,  ante. 

'  Walsh  V.  ^tTia  Im.  Co.,  30  Iowa,  133.  In  Wood  v.  Bviarris,  11  Echq.  493, 
the  defendants  plead  that  the  policy  was  made  upon  the  terms  of  a  previous 
proposal  and  upon  the  express  condition,  that,  if  any  statement  in  the  proposal 
was  unti-ue,  the  policy  should  be  void;  and  that  a  particular  statement  was 
untrue.  Replication  on  equitable  grounds  :  that,  before  the  policy  was  made,  the 
defendants  issued  %  ra-ospectus  containing  a  statement,  that  all  policies  effected  by 
them  should  be  indisputable,  except  in  cases  of  fraud ;  and  that  the  plaintiff 
effected  the  policy  on  the  faith  of  such  representation.  Ilejoinder  :  that  the  policy 
was  made  on  the  basis  of  the  proposal ;  and  that  there  was  not,  before  or  at  the 
time  of  the  making  of  the  policy,  any  promise  by  the  defendants  that  the  policy 
should  be  indisputable  except  in  cases  of  fraud,  except  that,  before  the  proposal, 
the  defendants  issued  the  prospectus  containing  such  statement.  Held,  that  the 
rejoinder  was  bad ;  and  that  the  replication  was,  on  equitable  grounds,  a  good 
avoidance  of  the  plea. 

*  In  Steel  v.  St.  Louis  Mat.  lAfe  Ins.  Co.,  recently  decided  by  the  St.  Louis 
Court  of  Appeals,  and  reported  5  Cent.  L.  Jour.  158,  the  action  was  on  a  policy 
of  life  insurance.  The  policy  contained  a  clause  rendering  it  void  if  there  should 
be  a  failure  to  pay  any  premium  upon  the  day  it  was  due.  There  had  been  such 
a  failure,  but  to  excuse  it  the  plaintiff  relied  upon  a  clause  in  an  advertisement 
which  had  been,  duj-ing  several  years  previous  to  its  occurrence,  issued  by  the 
defendant,  and  very  extensively  circulated,  which  clause  read  thus  :  "  This  com- 
pany, having  no  desire  to  reap  an  advantage  from  the  misfortunes  of  such  of  its 
members  as  may,  through  adverse  circumstances,  be  unable  to  meet  promptly 
their  annual  premiums,  has  made  its  annual  life-policies,  now  in  force  and  here- 
after to  be  issued,  non-forfeiting,  by  extending  the  full  amount  of  the  insurance 
over  such  period  of  time  as  the  '  premium  reserve  or  'value  of  the  policy  will 
pay  for,  applied  as  a  single  premium  for  temporary  insurance.  This  statement 
waa  followed  by  a  table  illustrating  the  plan.  The  court  held  that  the  advertwe- 
tnent  was  admissible  in  eoidmce,  and  could  not  be  excluded  on  the  ground  that  it 
tended  to  vary  by  parol  a  written  contract,  and  that,  if  brought  to  the  knowledge  of 
the  insured,  and  he,  in  reliance  vpon  it,  failed  to  pay  Us  j^emimn  when  due,  the 
defendant  was  estopped  from  setting  up  such  failure  a.9  a  defense  to  the  policy.  It 
hL  been  held  in  several  cases  that  the  terms  of  a  prospectus  could  rwt  ^^intro- 
duced to  vary  those  of  a  policy  issued  after  the  prospectus  had  been  published.  In 
I^rmice  Co.  V.  Hose,  8  Ga.  534,  a  prospectus  stated  that  failure  to  pay  a  pre- 
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Effect  of  acceptance  of  polic7. 

Sec.  503.  A  person  receiving  a  policy  of  insurance  is  presumed  to 
know  its  contents,  and  if  through  negligence,  inadvertence  or  other 
cause,  he  omits  to  inform  himself  as  to  its  provisions,  he  ^aunot  thereby 
excuse  himself  for  the  violation  of  its  conditions.'  Thus  in  a  New- 
York  case,=  the  plaintiff  applied  to  an  agent  of  defendant,  for  insur- 
ance upon  a  tenant-house  owned  by  plaintiff,  and  situated  on  his  farm, 
in  Chautauqua  county.  The  agent  knew  the  house,  its  situation  and 
value,  having  spent  a  night  therein  previous  to  the  receipt  of  the 
application.  The  amount  of  insurance  asked  for  was  $1,200,  and  a 
three  years'  policy  was  issued  by  defendant  for  this  amount. 

Among  the  provisions  of  this  policy  was  the  follewing :  "  This  com- 
pany will  not  be  liable  for  more  than  two-thirds  the  cash  value  of  any 
building  hereby  insured."  This  provision  was  in  very  fine  print,  and 
in  the  same  paragraph  with  a  number  of  other  provisions  of  various 
kinds.  It  was  not  noticed  by  plaintiff  at  the  time,  and  did  not  come 
to  his  knowledge  until  after  the  destruction  of  the  building  insured, 
which  happened  October  4,  1871.  Proofs  of  loss  were  forwarded,  and 
the  defendant  refusing  to  pay  the  full  amount  of  insurance,  this  action 
was  brought,  and  a  verdict  for  the  full  value  of  the  building  was  ren- 
dered. Upon  appeal  the  General  Term  reversed  this  judgment,  hold- 
ing that  the  plaintiff  was  bound  by  the  conditions  of  the  policy,  and 
could  not  overcome  their  force  by  proving  his  ignorance  thereof.  "  The 
omission  to  ascertain  its  contents,"  said  Mdx,lin,  P.J.,  in  delivering  the 
opinion  of  the  court,  "  is  gross  negligence  that  cannot  be  allowed  as 

mium  for  thirty  days  after  it  was  due  would  foi-feit  a  policy.  A  policy  taken  out 
contained  no  reference  to  the  prospectus,  and  the  court  held  that  the  time  to  pay 
the  premium  was  not  extended  thereby  so  as  to  render  the  contract  enforceable 
when  the  insured  had  died,  four  days  after  the  payment  was  due.  See  also, 
Tarleton  v.  Stainforth,  5  T.  R.  695  ;  Gfalvin  v.  Jones,  6  East,  571 ;  Hose  v.  Mvt. 
Benefit  Life  Ins  Co.,  2'i  N.  Y.  578.  The  decision  in  the  latter  case  was  shaken 
by  an  opinion  delivered  upon  a  motion  for  a  rehearing.  24  N.  Y.  653.  The  fol- 
lowing' cases  will  be  found  fuUy  to  sustain  the  doctrine  of  Steel  v.  ;8^.  Louis,  etc., 
Ins.  Co.,  ante;  Wood  v.  Dwaris,  11  Exch.  493  ;  Collett  v.  JUmrison,  9  Ware,  173 ; 
Wheelton  v.  Hardisty,  8  El.  &  B.  232 ;  VieU  v.  Germania  Ins.  Co.,  25  Iowa,  1 ; 
Helming  v.  United  States  Ins.  Co.,  47  Mo.  425  ;  4  Am.  Rep.  232  (see,  however,  S. 
C,  2  Dill.  26) ;  Borwetz  v.  Equitable  Ins.  Co.,  40  id.  360  ;  T?wmpson  v.  St.  Louis 
Life  Ins.  Co.,  52  id.  478.  And  the  doctrine  is  certainly  equitable  and  consistent 
with  the  principles  applicable  to  estoppel.  In  the  case  of  a  waiver  of  a  condition 
of  a  policy  by  a  person  having  authority  to  waive  it,  it  is  held  that  a  pai-ol  waiver 
18  sufficient,  and  that  a  waiver  may  even  be  implied  from  the  acts  and  conduct  of 
such  pei-son.  If,  then,  a  waiver  may  be  established  by  parol,  why  may  it  not  be 
established  by  a  written  or  printed  circular  issued  by  the  insurer?  Such  evidence 
does  not  tend  to  alter  or  vary  a  written  contract,  but  simply  to  show  that  the 
insurer  has  done  or  said  something  that  estops  him  from  enforcing  certain  of  its 
conditions. 

^Pindar  v.  Resolute  Ins.  Co.,  47  N.  Y.  114. 

'Brvin  v.  W.  T.  Central  Ins.  Co.,  2  T.  &  C.  (N.  Y.)  213. 
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an  excuse  for  a  violation  of  its  provisions  by  the  one  party,  or  to 
deprive  the  other  of  the  fall  benefit  of  them." 

Where  a  policy  contains  a  condition  that  "  nothing  but  a  distinct 
specific  agreement  clearly  expressed  and  indorsed  on  the  policy,  shall 
operate  as  a  waiver  of  any  printed  or  written  condition  therein,"  it  is 
held  to  relate  only  to  those  conditions  and  provisions  of  the  policy  which 
eiitefr  into  and  form  a  part  of  the  contract  between  the  parties,  and  does  not 
include  those  stipulations  that  are  to  be  performed  after  a  loss  has  occurred. 
Therefore,  notwithstanding  such  a  condition  in  a  policy,  notice  and 
proofs  of  loss,  or  any  informality  .therein,  may  be  waived  by  parol,  or 
a  waiver  may  be  established  by  the  acts  of  the  company  or  its  agent ' 
from  the  same  class  of  evidence  by  which  a  waiver  may  be  established 
in  a  case  where  no  such  condition  exists." 

Defense  of  wilfol  bnming. 

Sec.  504.  When  the  defense  of  wilful  burning  is  set  up  to  defeat  an 
action  upon  a  policy,  the  weight  of  authority,  English '  and  American,' 


'  Franklin  F.  Inn.  Co.  v.  Chicago  Ice  Co.,  32  Md.  191 ;  11  Am.  Rep.  469.  In  a 
case  i-ecentiy  decidfid  in  Pennsylvania,  and  not  yet  reporte(i,  State  Ins.  Co.  v. 
Jhiid,  it  was  held  that  a  condition  contained  in  an  insurance  policy,  that  no  officer 
could  waivp  the  pei-formance  of  a  condition  except  by  indorsement  on  the  policy, 
will  not  prevent  a  general  officer  of  the  company  from  waiving  a  condition  by  parol, 
and  the  question  is  one  of  fact  for  the  jury.  By  the  tei-ms  of  the  policy  "  no  agent 
or  other  pei-son,  excepting  one  of  the  general  officei-s  of  the  company  (and  then 
only  by  indoreement  hereon  made  and  signed  by  said  officer)  is  authorized  to 
waive,  change,  alter,  or  amend  any  condition  or  provision  of  this  policy."  The 
secretai-y  having  requested  the  plaintiff's  adjuster  to  delay  making  out  proofs  of 
loss,  pending  estimates  for  rebuilding,  thereby  leading  the  insured  to  believe 
that  proofs  of  loss  would  not  be  required  within  the  time  specified  in  the  condi- 
tions. It  was  held  that  it  was  a  question  of  fact  for  the  jury  whether  there  was  a 
waiver  or  not.  The  tei-ms  of  a  policy  stipulated  that  "if  any  incumbrance  exists 
on  the  insured  property  at  the  date  of  this  policy  *  *  *  and  the  insured 
shall  fail  to  notify  the  secretai-y  of  this  company  thereof  in  wi-iting  *  *  *  this 
company  shall  not  be  liable  for  loss  or  damage  under  this  policy."  An  undisclosed 
moi-tgage  existed  at  the  time  of  issuing  the  policy ;  subsequently,  through  the 
same  agents,  the  mortgagee's  interest  was  insured  under  another  policy,  and 
eight  months  after  a  renewal  certificate  of  the  first  policy  was  issued.  Both  poli- 
cies were  signed  by  the  president  and  secretary  of  the  company,  and  counter- 
signed by  the  agents.  It  was  held  that  the  above  facts,  if  not  conclusive,  were 
yet  sufficient  to  warrant  the  jury  in  finding  that  the  defendant  had  knowledge  of 
the  incumbrance.     Pennsylvania,  Jan.  12,  1877. 

'Taylor  v.  Merchants'  F.  Ins.  Co.,  9  How.  (U.  S.)  403  ;  Allegre  v.  Ins.  Co.,  6  H. 
&  J.  (Md.)  408;  Franklin  F.  Im.  Co.  v.  Coates,  14  Md.  294;  Edwards  v.  Balti- 
jmrre  F.  Ins.  Co.,  3  Gill.  (Md.)  68. 

=  TTmnlett  v.  Beaumont,  1  Bing.  339 ;  Willmettv.  Harmei;  8  C.  &  P.  695 ;  Chal- 
mers V.  Schackell,  6  id.  475. 

*Shiatz  V.  Pacific  Ins.  Co.,  2  Ins.  L.  .1.  495,  (Fla.);  Kajie  v.  Hibernia,  etc.,  Ins. 
Co  28  N  J  441 ;  20  Am.  Rep.  409  ;  Huchberger  v.  Merchants'  etc.,  Ins.  Co.,  4 
Biss  (U  S  )  265  In  Butman  v.  Hobbs,  45  Me.  227,  the  defendant  set  up  in  defense 
that  the  premises  were  burned  either  through  the  gi-oss  carelessness  of  the  per- 
son iusm-ed,  or  fraudulently  by  design  on  his  part.  The  court  instructed  the  jury 
th.it  the  defendant  was  bound  to  prove  beyond  a  reasdnoble  doubt  the  allegation 
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favors  the  doctrine,  that.it  must  be  established  \>j:  the  same  class x)f 
evidence  as  to  quantity  and  quality  required  to  convict  the  assured  of 


stated  in  the  plea,  and  defined  such  doubt  to  be :  "That  if  felt  by  3-n  intelligent, 
concientious  and  reasonable  man  would  occasion  mental  distress  if  disregai'ded 
by  him,  or  such  a  substantial  doubt  ad  would  hold  in  suspense  the  judgment  of 
an  intelligent,  reasonable,  concientious  man."  The  jury  returned  into  coui"t,  stay- 
ing that  there  was  some  doubt  in  the  minds  of  the  jurei-s  whether  this  was 
to  be  treated  as  a  civil  or  criminal  matter ;  -whereupon  the  court  insti-ucted 
them :  "  You  must  be  satisfied  of  the  truth  of  the  matter  alleged  in  the  plea, 
beyond  any  reasonable  doubt."  It  was  held  the  instruction  was  coiTect.  But  in 
a  late  case  decided  by  the  supreme  court  of  Maine,  Ellis  v.  Buzzell,  60  Me.  209 ;  in 
11  Am.  Rep.  204,  the  court  held  that  in  civil  actions  where  a  ci-iminal  act  is  setup  in 
defense,  apreponderance  of  evidence  is  sufficient  to  establishit,  Bukbowb,  J.,  saying: 
"  We  see  no  good  reason  for  thus  confounding  the  distinction  which  is  made  by 
the  best  text-wi-iters  on  evidence,  between  civil  and  criminal  cases  with  regard  to 
the  degree  of  assurance  which  must  be  given  to  the  jui-y  as  the  basis  of  a  ver- 
dict. Greenl.  on  Ev.  vol  3,  §  29  ;  Roscoe's  Crim.  Ev.  p.  15  ;  Best  on  Pi-esump- 
tions,  §  190  ;  Sta,rkie  on  Ev.  1st  Am.  ed.  Part  3,  §  52,  vol.  2,  pp.  450,  451.  It  is 
true,  that  this  distinction  has  heretofore  been  earned  into  civil  cases  and  applied 
to  suits  in  which  it  iniadentally  became  necessary  to  detei-mine,  in  order  to  settle 
the  issue  which  the  parties  were  litigating,  whether  one  of  the  parties  had  com- 
mitted an  offense  against  the  criminal  law.  Hence  have  arisen  in  these  actions 
for  defamation  among  others,  a  seiies  of  decisions  which,  if  jmies  had  acted 
according  to  their  tenor,  would  have  been  productive  not  unfrequently  of  very 
unjust  results.  Practically  we  do  not  consider  the  form  of  expression  used  in  the 
instructions  to  juries  in  cases  of  this  description  as  veiy  likely  to  change  the 
result.  We  do  not  believ^e,  if  the  jui-y  in  the  present  case  found  themselves 
inclined  to  believe  upon  the  whole  evidence,  that  the  plaintiff  was  verily  guilty,  as 
the  defendant  hath  said,  that  they  would  have  proceeded  to  assess  damages  in 
his  favor,  because  he  might  have  started  a  reasonable  doubt  in  their  minds 
whether  he  ought  to  be  convicted  of  the  crime  and  sent  to  the  State  pjisOn,  upon 
that  evidence,  even  had  they  been  so  instructed.  The  practical  effect  of  such  an 
instraction  would  probably  have  been  to  eliminate  the  doubt  from  the  minds  of 
the  jury,  not  to  change  the  result  at  which  they  arrived.  But  we  think  it  best  to 
i-eeognize  what  has  been  justly  said  to  be  '  well  understood,  that  a  jury  will  not 
requirp  so  strong  proof  to  maintain  a  civil  action  as  to  convict  of  a  crime  ; '  and 
to  draw  the  line  between  the  cases  where  full  proof  beyond  a  reasonable  doubt 
shall  be  required,  and  those  where  a  less  degree  of  assurance  may  serve  as  the 
basis  of  a  verdict,  where  the  juror  instinctively  places  it,  making  it  to  depend 
rathei-  upon  the  resiUts  which  are  to  follow  the  decision,  than  upon  a  philosophical 
analysis  of  the  chai-acter  of  the  issue.  We  must  remember,  as  remarked  by 
Roscoe,  ubi  supra  that  '  in  civil  cases  it  is  always  necessary  for  a  juiY  to  decide 
the  question  at  issue  between  the  pai-ties  ;  however  much,  therefore,  they  may 
be  pei-plexed,  they  cannot  escape  from  giving  a  verdict  founded  upon  one  view 
or  the  other  of  the  conflicting  facts  befoi-e  them ;  presumptions,  therefore,  are 
necessarily  made  upon  comparatively  weak  gi-ounds.  But  in  criminal  cases  there 
18  always  a  result  open  to  the  jui-y  which  is  practically  looked  upon  as  merely 
negative,  namely,  that  which  declares  the  accused  to  be  not  guilty.'  This  is  often 
substantiaUy  deemed  equivalent  only  to  'not  proven,'  and  in  cases  of  doubt  it  is 
tp  this  view  that  juries  are  taught  to  lean.  A  greater  degree  of  caution  in  coming 
to  a  coiiclmum  sTunUd  be  practiced  to  gwurd  life  or  liberty  against  the  consequenvex 
of  a  mistake  always  painful,  and  possibly  irreparable,  than  i«  necessary  in  civil 
cases,  where,  as  above  remarked,  the  issue  must  he  settled  in  accordance  with  oiu; 
OTCTO  or  the  otlur,  and  the  verdictr.is  followed  with  positive  remits  to  one  party  or  the 
other,  but  not  of  so  serious  a  nature.  In  England  there  was  a  reason  for  canying 
the  distinction  thus  made  between  civil  and  criminal  cases,  into  suits  of  this 
descnption— which  never  existed  here— because  there,  as  Loi-d  Kenton  remarked, 
in  Cook  V.  FwM,  3  Esp.  133,  '  where  a  defendant  justifies  words  which  amount  to 
a  charge  of  felony,  and  proves  his  justification,  the  plaintiff  may  be  put  upon  his 
tnal  by  tha,t  yerdipt  without  the  intervention  of  a  grand  jury ;'  and  so  penal  con- 
sequences might  in  some  sort  be  said  to  foUow  the  verdict  in  a  civil  cause.    See 
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arson.  That  is,  that  the  defense  must  be  established  beyond  a  reason- 
able doubt.  But  there  is  a  growing  tendency  on  the  part  of  courts  to 
adopt  a  more  sensible  rule  so  far  as  defenses  to  civil  actions  are  con- 
cerned, by  setting  up  matters  of  a  criminal  nature  in  avoidance  of  a 
claim.  There  would  certainly  seem  to  be  no  good  reason  why  the 
same  degree  of  rigor  should  be  observed,  as  is  essential  in  criminal 
cases.  The  reason  for  the  rule  in  criminal  cases  grew  out  of  the  fact 
that  the  accused  was  not  allowed  to  be  heard  in  his  own  defense,  and 
because  either  his  life  or  his  personal  liberty  was  involved.  In  civil 
cases  the  reasons  for  the  rule  do  not  exist,  and  there  would  seem  to  be 
no  good  reason  why  the  rule  itself  should  be  retained,  and  as  pre- 

note  (o)  to  IVillinett  v.  Hanner,  8  Car.  &  P.  695,  in  E.  C.  L.  R.  vol.  34,  p.  590,  and 
the  cases  there  cited.     Considering'  the  universal  presumption  in  favor  of  inno- 
cence, and  the  fact  that  whether  it  is  presented  directly,  on  the  criminal  side,  oi- 
ai-ises  incidentally  on  the  civil  side,  it  is  still  the  same  question — guilty  Or  not 
gTiilty — which  is  to  be  determined,  it  is  not  at  all  strange  that  those  English  deci- 
sions should  have  been  followed  in  this  country,  though  the  I'easons  that  operated 
there  were  wanting.     ^6ut  we  think  it  thne  to  limit  the  application  of  a  rule  which 
was  originaMy  adopted  in  favorem  viticB  in  the  days  of  a  sanguinary  penal  co^£,  to 
cases  arising  on  the  crimiiud  docket,  and  no  longer  to  suffer  it  to  obstruct  or  incum- 
her  the  action  of  juries  in  civil  suits  soundijig  only  in  damages.    Nor  in  so  doing 
do  we  deprive  the  plaintiff  in  an  action  of  this  sort  of  any  substantial  right.     It 
is  doubtless  incumbent  upon  the  defendant  to  '  make  out '  (as  the  phrase  was  in 
the  ruling  hei-e  complained  of),  i.  e.,  to  satisfy  the  minds  of  the  jury  by  a  prepon- 
derance of  evidence  of  the  strict  truth  of  the  words  he  uttered.     And  the  pliintiff 
is  entitled  to  the  full  benefit  of  the  presumption  of  innocence ;  for  as  was  justly 
suggested  by  Waltow,  J.,  in  Knowles  v.  Scribner,  57  Me.  497  (where  we  held  the 
complainant  in  a  bastai-dy  process  against  a  map-ied  man  not  bound  to  furnish 
the  same  amount  of  proof  of  the  defendant's  gruilt,  as  would  be  necessai-y  to  con- 
vict him  if*  he  were  on  trial  for  adultery,  in  order  to  entitle  hei-self  to  a  verdict  and 
contribution  from  the  father  of  her  bastard  child),  '  it  is  more  accurate  to  say  that 
there  is  no  pi-eponderance  unless  the  evidence  is  sufficient  to  ovei-come  the  oppos- 
ing presumptions  as  well  as  the  opposing  evidence.'    If  the  words  said  to  be  slan- 
derous impute  to  the  plaintiff  the  commission  of  a  crime,  the  defendant  must 
fasten  upon  the  plaintiff  all  the  elements  of  the  crime,  both  in  act  and  intent,  and 
to  do  this  he  must  furnish  evidence  enough  to  overcome,  in  the  minds  of  the  jui-y, 
the  natural  presumption  of  innocence,  as  well  as  the  opposing  testimony.     But  to 
go  further,  and  say  that  this  shall  be  done  by  such  a  degree  and  quantity  of 
proof  as  shall  suffice  to  remove  from  their  minds  eveiy  reasonable  doubt  that 
might  be  suggested,  is  to  import  into  the  trial  of  civil  causes  between  party  and 
party  a  mle  which  is  appropriate  only  in  the  trial  of  an  issue  between  the  State 
and  a  person  charged  with  ciime  and  exposed  to  penal  consequences  if  the  ver- 
dict is  against  him.    The  doctrine  contended  for  by  the  plaintiff  did  not  prevail 
in  the  courts  of  New  Hampshire  or  North  Carolina.     Matthews  v.  Huntley,  9  N. 
H.  150,  per  Pabkkh,  C.J.  ;  Folsom  v.  Brawn,  5  Foster,  122  ;  Kincade  v.  Bradshmo, 
S  Hawks.  63.    It  is  worthy  of  remark,  that,  with  a  vei-y  few  unimportant  excep- 
tions, the  cases  in  which  it  has  been  held,  that  to  sustain  a  plea  of  justification  the 
defendant  in  an  action  of  slander  must  adduce  such  proof  as  would  suffice  for  the 
conviction  of  the  plaintiff  upon  an  indictment;  have  been  cases  in  which  words 
used  imputed  perjury  to  the  plaintiff,  and  in  ipost  of  them,  the  matter  more 
directly  under  consideration  has  been  the  propriety  of  regarding  the  plaintiff's 
testimony  upon  the  occasion  refen-ed  to,  as  evidence  in  the  case,  to  be  overcome 
by  the  production  of  more  than  one  witness  to  prove  ita  falsity— the  necessity  of 
showing  that  his  testimony  was  false  in  intent  as  well  as  in  fact— its  materiality 
or  some  point  affecting  the  truth  of  the  charge,  and  not  the  necessity  of  proving 
the  commission  of  the  crime  bSyohd  a  reasonable  doubt." 
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viously  stated,  the  tendency  of  the  courts  is  to  place  this  class  of 
actions  and  defenses  upon  the  same  ground  as  other  defenses  in  civil 
actions,  and  leave  the  jury  to  predicate  their  verdict  upon  a  fair  pre- 
ponderance of  evidence.' 

Experts — testimony  of,  when  admissible. 

Sec.  505.  The  testimony  of  experts,  or  persons  skilled  in  the  busi- 
ness of  insurance,  is  not  admissible  as  to  any  matters  of  common 
knowledge  or  observation,  and  of  which  the  jury  are  as  competent  to 
judge  as  the  witnesses.  It  is  only  in  reference  to  matters,  a  knowl- 
edge of  which  is  alone  acquired  by  a  peculiar  training,  or  by  a  peculiar 
experience  or  knowledge,  that  experts  can  be  admitted  to  testify."  Thus 

^Hoffman  v.  Went.  M.  &  F.  Ins.  Co.,  1  La.  An.  216  ;  Washington  Vniim  Ins. 
Co.  v.  Wilson,  7  Wis.  169  ;  Qualifiedly  Schmidt  v.  N.  T.  Unimi,  etc.,  Ins.  Co.,  1 
Gray  (Mass.)  529  ;  JEtna  In.s.  Co.  v.  John.so7i.  11  Bush.  (Ky.)  587;  Siminons  v. 
Ills.  Co.,  8  \V.  Va.  474  ;  see  2  "Wharton  on  Evidence,  Sec.  1245,  1246  ;  Wigktituin 
V  Western  Marine  Ins.  Co.,  8  Rob.  (La.)  216  ;  Scott  v.  Home  Ins.  Co.,  1  Dill.  C.  C. 
(XJ.  S.)  115 ;  Blaiser  v,  Mihcaukee,  etc.,  Ins.  Co.,  37  Wis.  31 ;  Regnier  v.  Loui-ii- 
ana,  etc.,  Ins.  Co.,  12  La.  336 ;  Matthews  v.  Huntly,  9  N.  H.  150 ;  Kincade  v. 
Bramhaw,  3  Hawk.  (N.  C.)  63. 

"  In  a  case  recently  decided  in  the  United  States  Supreme  Court,  and  not  yet 
reported  (see  Albany  Law  Journal,  Vol.  15,  p.  407),  the  court,  in  Milwaukee  &  St. 
Paul  Railway  Co.  v.  Kellogg,  considered  the  question  of  "proximate  cause."  In 
that  an  action  was  brought  to  recover  compensation  for  the  destruction  by  fire  of 
the  saw  mill  of  the  plaintiff  below,  and  a  quantity  of  lumber,  situated  and  lying 
in  the  State  of  Iowa,  and  on  the  banks  of  the  liver  Mississippi.  That  the  property 
was  destroyed  by  fire  was  uncontroverted.  Fj-om  the  bill  of  exceptions  it  appeal's 
that  the  "plaintifi'  alleged  the  fire  was  negligently  communicated  from  the 
defendants'  steamboat  'Jennie  Brown,'  "  to  an  elevator  built  of  pine  lumber,  and 
hundred  and  twenty  feet  high,  owned  by  the  defendants,  and  standing  on  the 
bank  of  the  river,  and  from  the  elevator  to  the  plaintiflTs  saw-mill  and  lumber 
piles,  wTiile  an  unusually  strong  wind  was  blowing  from  the  elevator  toward  the 
mill  and  lumber.  On  the  trial  it  was  admitted  that  the  defendants  below  owned 
the  steamboat  and  elevator  ;  and  that  the  mill  was  five  hundi-ed  and  thirty-eight 
feet  from  the  elevator,  and  that  the  nearest  of  plaintiflfs  piles  of  lumber  was  three 
hundred  and  eighty-eight  feet  distant  from  it.  Among  the  exceptions  taken  by 
the  defendants  in  the  court  below  was  that  the  court  refused  to  permit  the  defend- 
ants to  prove  by  witnesses  who  were  expei-ts,  experienced  in  the  bnane.ss  of  fire 
msurance,  and  accustomed  by  theii-  profession  to  estimating  and  calculating  the 
hazard  and  exposures  to  fire  from  one  building  to  another,  and  to  fixing  rates  of 
insurance,  that  owing  to  the  distance  between  the  elevator  and  the  miU,  and  the 
distance  between  the  elevator  and  the  lumber  piles,  the  elevator  would  not  be 
considered  as  an  exposure  to  the  mill  or  lumber,  and  would  not  be  considered  in 
fixing  a  rate  thereon,  or  in  measm-ing  the  hazard  of  mill  or  lumber.  The  court 
said:  "  Ihis  exception  is  qmte  unsustainable.  The  subject  of  proposed  inquiiY 
was  a  matter  of  common  observation,  upon  which  the  lay  or  uneducated  mind  is 
ca,pable  of  forming  a  judgment.  In  regard  to  such  mattei-s  expei-ts  are  not  per- 
mitted to  state  then-  conclusions.  In  questions  of  science  their  opinions  are 
^'^'^u^'^.r-  ,  insach  questions  scientific  men  have  superior  knowledge  and  gen- 
f 't  i^T,  ."^  ^'''^^-  ^•''  ^"  ™  mattei-s  of  common  knowledge.  Thus  it  has  been 
held  that  an  expert  cannot  be  asked  whether  the  time  during  which  a  railroad 
oT^i^^^v  T^  ^'i^m''"'  to  enable  the  passengei-s  to  get  oS(Keller  v.  R.  R.  Co., 
I  AM,.  N.  Y  App.  480)  or  whether  it  was  prudent  to  blow  a  whistle  at  a  partic- 

l^llT  ^f  ^-  ^-  ?■  ^'1'  ^^  ^^-  *^8-  Korean  a  person  conversant  ^^i\h  real 
estate  be  asked  respecting  the  pecuhar  liabiUty  of  unoccupied  buildings  to  fii-e 
Maloy  V.  /,*.,.  Co.,  2  Gray,  24L     In  Burell  v.  Bederley,  Chief  Justice  G^es  said : 
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it  is  not  competent  to  inquire  of  a  witness  what  the  effect  is  upon  a 
risk,  by  leaving   a  house  unoccupied,'  or  whether  a  risk  has  been 

'The  opinion  of  the  undevwritei-s  on  the  materiality  of  facts,  and  the  effect  they 
would  have  had  vipon  the  preinium,  is  not  admissible  in  evidence.'  Powell's  Ev. 
(4th  ed.)  103.  And  in  Campbell  v.  Richards,  5  Barn.  &  Adol.  84(j,  Lord  Denman 
said:  'Witnesses  are  not  receivable  to  state  their  views  on  matters  of  legal  or 
moral  oblig-ation,  nor  on  the  manner  in  which  othei-s  would  probably  be  influence<i 
if  the  parties  had  acted  in  one  way  rather  than  in  another.'  See  also,  Lord  Mans- 
field's opinion  in  Carter  v.  Boelim,  3  Burr.  1905,  1913,  1914,  and  Norman  v.  Hig- 
ffins,  107  Mass.  494,  in  which  it  was  ruled  that  in  an  action  for  kindling  a  fire  on 
the  defendant's  land  so  negligently  that  it  spread  to  the  plaintiff's  land  and 
burned  his  timbei-,  the  opinion  of  a  person  experienced  in  clearing  land  by  fire, 
that  there  was  no  probability  that  a  fire  set  under  the  circumstances  described  by 
the  witnesses  would  have  spread  to  the  plaintiff's  land  was  inadmissible."  Another 
exception  was  the  refusal  of  the  coui-t  to  instruct  the  jury  as  requested,  that  "if 
they  believed  the  sparks  from  the  'Jennie  Bi-own'set  fire  to  the  elevator  through 
the  negligence  of  the  defendants,  and  the  distance  of  the  elevator  from  the  nearest 
lumber  pile  was  three  hundred  and  eighty-eight  feet,  and  from  the  mill  five  hun- 
dred and  twenty-eight  feet,  then  the  proximate  cause  of  the  burning  of  the  mill 
and  lumber  was  the  burning  of  the  elevator,  and  the  injury  was  too  remote  from 
the  negligence  to  aflFord  a  gi-ound  for  a  recovery."  This  proposition  the  coui't 
below  declined  to  affirm,  and  in  lieu  thereof  submitted  to  the  jviry  to  find  whether 
the  burning  of  the  mill  and  lumber  was  the  result  naturally  and  I'easonably  to  be 
expected  from  the  burning  of  the  elevator ;  whether  it  was  a  result  which,  under 
the  circumstances,  would  natui'ally  follow  from  the  burning  of  the  elevator  ;  and 
whether  it  was  the  result  of  the  continued  effect  of  the  sparks  from  the  steam- 
boat, without  the  aid  of  othei-  causes  not  reasonably  to  be  expected.  All  this  is 
alleged  to  have  been  eri-oneous.  The  court  said :  "  The  assignment  presents  the 
oft-embarrassing  question,  what  is  and  what  is  not  the  proximate  cause  of  an 
injury.  The  point  propounded  to  the  court  assumed  that  it  was  a  question  of  law 
in  this  case,  and  in  its  support  the  two  cases  of  Ryan  v.  The  New  York  Central  R. 
R.,  85  N.  Y.  210,  and  Kerr  v.  Penn.  R.  R.  Co.,  62  Penn.  St.  353,  are  relied  upon. 
Those  cases  have  been  the  subject  of  much  criticism  since  they  were  decided,  and 
it  may  perhaps  be  doubted  whether  they  have  always  been  quite  undei-stood.  If 
they  were  intended  to  assert  the  doctrine  that  when  a  building  has  been  set  on 
fire  through  the  negligence  of  a  party,  and  a  second  building  has  been  fired  from 
the  fii-st,  it  is  a  conclusion  of  law  that  the  owner  of  the  second  has  no  recoui'se  to 
the  negligent  wrong-doer,  they  have  not  been  accepted  as  authority  for  such  a 
doctrine  even  in  the  States  where  the  decisions  were  made.  Webb  v.  The  Rome, 
Watertovm  and  Ogdenshurg  Railroad  Co,.  49  N.  Y.  420,  and  Pennsylvania  Rail- 
road Co.  V.  Hope,  80  Penn.  St.  373.  And  certainly  they  are  in  conflict  with 
numerous  other  decided  cases.  Kellogg  v.  The  Chicago  and  Northwestern  Rail- 
road Co.,  26  Wis.  224  ;  Perley  v.  The  HJastem  R.  R.  Co.,  98  Mass.  414 ;  Higgins  v. 
Dewey,  107  id.  494;  Tent  v.  The  Toledo,  Peoria  and  IVar^aw  Railroad  Co.,  49  111. 
349.  TJie  true  rule  is  that  what  is  the  proximate  cause  of  an  injury  is  ordinarily  a 
question  far  the  jury.  It  is  not  a  qtiestion  of  science  or  of  legal  knowledge.  It  is 
to  be  determined  as  a  fact,  in  view  of  the  circumsta7ices  of  fact  attending  it.  The 
primary  cause  may  be  the  jtroximate  came  of  a  disaster,  though  it  may  operate 
through  successive  instruments,  as  an  article  at  the  end  of  a  chain  may  be  moved 
by  a  force  applied  to  the  other  end,  that  force  being  the  proximate  cause  of  the 
movement,  or  as  in  the  oft-cited  case  of  the  squib  thrown  in  the  mai-ket-place.  2 
Blacks.  Rep.  892.  The  question  always  is,  was  there  an  unbroken  connection 
between  the  wrongful  act  and  the  injury,  a  continuous  operation?  Did  the  facts 
constitute  a  continuous  succession  of  events,  so  linked  together  as  to  make  a  nat- 
ural whole,  or  was  there  some  new  and  independent  cause  intervening  between 
the  wrong  and  the  injury  ?  It  is  admitted  the  rule  is  difficult  of  application.  But 
it  is  ^enei-ally  held  that,  in  order  to  warj-ant  a  finding,  that  negligence,  or  an  act 
not  amounting  to  wanton  wrong,  is  the  proximate   cause  of  an  injury,  it  must 

^JmioBY  Maine  Ins.  Co.,  45  Me.  168.     "None  of  the  inquiries,"  said  Totny. 
J.    "  related  to  matters  of  science  or  skill.     A  witness  cannot  give  his  views  ■- 


on 
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increased  by  a  certain  alteration  therein,'  nor  whether  certain  facts 
would  have  influenced  the  rate  of  premium/  or  were  material  to  the 

appear  that  the  injury  was  the  naturar  and  probable  consequence  of  the  negli- 
gence or  wrongful  act,  and  that  it  ought  to  have  been  foreseen  in  the  light  of  the 
attending  fdrcurastances.  These  circumstances,  in  a  case  like  the  present,,  are  the 
strength  and  direction  of  the  wind,  the  combustible  chai-acter  of  the  elevator,  its 
great  height,  and  the  proximity  and  combustible  nature  of  the  saw-mill  and  the 
piles  of  lumber.  Most  of  these  circumsUnces  were  ignored  in  the  request  for 
insti-uction  to  the  jury.  Yet  it  is  obvious,  the  immediate  and  inseparable  cpnse- 
quences  of  negligently  tiring  the  elevator  would  have  been  vei-y  different  if  the 
wind  had  been  less,  if  the  elevator  had  been  a  low  building  constructed  of  stowe, 
if  the  season  had  been  wet,  or  if  the  lumber  and  the  mill  had  been  less  combus- 
tible. And  the  defendants  might  well  have  anticipated  or  regai;ded  the  pi-obable 
consequences  of  their  negligence  as  much  more  far-reaching  than  would  have 
been  natural  or  pi-obable  in  other  circumstances.  We  do  not  say  that  even  the 
natural  and  probable  consequences  of  a  wi-ongful  act  or  omission  are  in  all  cases 
to  be  chargeable  to  the  misfeasance  or  non-feasance.  They  are  not  when  there  is 
a  sufficient  and  independent  cause  operating  between  the  wrong  and  the  injiiry. 
In  such  a  case  the  resort  of  the  sufferer  must  be  to  the  originator  of  the  interme- 
diate cause.  But  when  there  is  no  intermedate  efficient  cause,  the  orignal  wrong 
must  be  considered  as  reaching  to  the  effect,  and  proximate  to  it.  The  inquiry 
must,  therefore,  always  be  whether  there  was  any  intermediate  cause  disconnected 
from  the  primary  fault,  and  self-operating,  which  produced  the  injuiy.  Hei-e 
lies  the  difficulty.  But  the  inquiry  must  be  answered  in  accordance  with  common 
understanding.  In  a  succession  of  dependent  events  an  interval  may  always  be 
seen  by  an  acute  mind  between  a  cause  and  its  effect,  though  it  may  be  so  imper- 
ceptible as  to  be  overlooked  by  a  common  mind.  Thus,  if  a  building  be  set  on 
fire  by  negligence,  aJid  an  adjoining  building  be  destroyed  without  any  negli- 
gence of  the  occupants  of  the  first,  no  one  would  doubt  that  the  desti-uction  of  the 
second  was  due  to  the  negligence  that  caused  the  burning  of  the  first.  Yet  it  in 
truth,  in  a  yei-y  iegitimate  sense,  the  immediate  cause  of  the  burning  of  the  sec- 
ond was  the  bui-ning  of  the  fii-st.  The  same  might  be  said  of  the  burning  o£  the 
furaiture  in  the  first.  Such  refinements  are  too  minute  for  rules  of  social  conduct. 
In  the  nature  of  things  there  is  in  every  transaction  a  succession  of  events,  more 
or  less  dependent  upon  those  preceding,  and  it  is  the  province  of  a  jury  to  Igok  at 
this  succession  of  events  or  facts,  and  ascertain  whether  they  are  natvMally  and 
probably  connected  with  each  other  by  a  continuous  sequence,  or  are  dissevered 
by  new  and  independent  agencies,  and  this  must  be  determined  in  view  of  the 
circumstances  existing  at  the  time.  If  we  are  not  mistaken  in  these  opinions,  the 
Circuit  Court  was  correct  in  refusing  to  affirm  the  defendants'  proportion,  and  in 
submitting  to  the  jury  to  find  whether  the  burning  of  the  mill  and  lumber  was  a 
result  natuj-ally  and  reasonably  to  be  expected  from  the  buraing  of  the  elevator 
under  the  circumstances,  and  whether  it  was  the  i-esult  of  the  continued  influence 
or  effect  of  the  spai-ks  from  the  boat,  without  the  aid  or  concurrence  of  other 
causes  not  reasonably  to  have  bpen  expected.  The  jury  found  in  substance  that 
the  burning  of  the  mill  and  lumber  was  caused  by  the  negligent  buraing  of  the 
elevator,  and  that  it  was  the  unavoidable  consequence  of  that  burning.  This, 
in  effect,  was  finding  that  there  was  no  intervening  and  independent  cause  between 
the  negligent  conduct  of  the  defendants  and  the  injury  to  the  plaintiff. 

the  manner  in  which  others  would  probably  be  influenced,  if  the  parties  acted 
one  way  or  the  other.  Therefore  the  opinion  of  a  witness  convei-sant  with  the 
business  of  insui-ance,  upon  a  question  whether  a  premium  would  have  been 
increased  by  the  communication  of  certain  specified  facts,  has  been  held  inadmis- 
sable."  Connell  v.  Pheidx  Ins.  Co.,  59  Me.  583 ;  Luce  v.  Dorchester,  etc.,  Ins.  Co., 
105  Mass.  297  ;  Malay  v.  Ins.  Co.,  5  Gi-ay  (Mass.)  541. 

^Jefferson  Ins.  Co.  v.  Cotfieal,  7  Wend.  (N.  Y.)  72.  "Whether  the  risk  was 
increased  by  the  supposed  alteration  in  the  former  construction  of  the  mill,"  said 

'Joyce  V.  Maine  Ins.  Co.,  ante;  but  contra  see  Hawes  v.  N.  E.,  etc.,  Ins.  Co.,  2 
Curtis  0.  C.  (U.  S.)  220 ;  see  Lace  v.  Dorchester,  etc.,  Ins.  Co.,  ante;  Koi-n  v.  South 
St.  Louis,  etc.,  Ins.  Co.,  ante. 
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risk.'     It  is  not  competent  to  show  what  is  generally  understood  among 
insurance  men  respecting  the  hazardous  or  non-hazardous  character  of 


SuTHERL-UfD,  J.,  "was  not  a  matter  of  skill  or  science,  so  as  to  justify  this  descrip- 
tion of  evidence  *  *  *  The  witness  was  no  more  competent  to  j^dge  upon 
that  matter  than  the  jui-ors  were.  The  map  of  the  premises  was  exhibited  to  the 
jiiry,  and  they  heard  the  testimony  of  witnesses  who  had  seen  the  mill  and  were 
acquainted  with  the  usual  and  proper  manner  of  erecting  steam  saw-mills.  What 
was  thei-e  in  the  supposed  skill  of  the  witnesses,  acquired  as  president  of  an 
insurance  company,  to  enable  him  to  judg-e  more  accurately  than  the  jurors 
whether  the  mill  was  more  exposed  to  conflagration  than  it  would  have  been  if 
the  boiler  and  boiler-house  had  been  diffei-ently  located  ?  In  my  opipidn  there 
was  nothing  ;  the  question  was  properly  oreiTuled.  He  was  then  asked  whether, 
from  his  own  knowledge  and  experienee,  the  erection  of  the  Tioiler-house  increased 
the  risk ;  this  was  also  properly  excluded,  because  the  witness  had  already  ad- 
mitted that  he  had  no  knowledge  or  experience  upon  the  subject.  The  seci'etary 
of  .the  defendants,  John  Guion,  was  then  called,  and  the  counsel  proposed  to  ask 
him  whether  the  last  renewal  of  the  policy  would  have  been  made  by  him,  if  he 
had  known  of  the  change  in  the  building  by  the  erection  of  the  boiler-house.  It 
is  obvious  that  this  was  merely  asking  him  whether  in  his  opinion  the  risk  was 
inci-eased  by  such  ei-ection.  His  opinion  upon  that  subject  was  not  legal  evidence. 
On  questions  of  science,  or  skill  or  trade,  persons  of  skill  in  those  particular 
departments  are  allowed  to  give  their  opinions  in  evidence ;  but  the  rule  is  con- 
fined to  cases  in  which,  from  the  very  nature  of  the  subject,  facts  disconnected 
fi-om  such  opinions  cannot  be  so  presented  to  a  jury  as  to  enable  them  to  pass 
npon  the  question  with  the  requisite  knowledge  and  judgment.  Thus  a  physi- 
cian in  many  cases  cannot  so  explain  to  a  jury  the  cause  of  the  death,  or  other 
serious  injury  of  an  individual,  as  to  make  the  jury  distinctly  perceive  the  con- 
nection between  the  cause  and  the  effect.  He  may  therefore  express  an  opinion 
that  the  wound  given,  or  the  poison  administered,  produced  the  death  of  the 
deceased ;  but  in  such  a  case,  the  physician  must  state  the  facts  on  which  his 
opinion  is  founded.  1  McNally,  329,  335 ;  S  Mass.  R.  371 ;  9  id.  225.  So  ship 
buildei-s  may  give  their  opinions  as  to  the  seaworthiness  of  a  ship,  from  examin- 
ing a  sui'vey  or  description  of  the  vessel  made  by  othere,  when  they  were  not 
present.  This  is  evidently  a  matter  of  mechanical  skill.  Peake's  N.  P.  C.  25, 
43  ;  1  Campb.  117.  So  an  engineer  or  engraver  may  give  his  opinion  on  matters 
belonging  to  his  pai-ticular  science  or  art.  4  T.  R.  498 ;  1  Phil.  Ev.  227.  The 
cases  of  DurreU  v.  Bederly,  1  Holt's  N.  P.  C.  283,  and  Berthon  v.  Loughman,  2 
Stark.  N.  P.  R.  258,  are  more  immediately  applicable  to  this  case,  and  are  in 
direct  conflict  with  each  other.  In  the  first  case  it  was  held  that  the  opinion  of 
underwriters,  whether,  upon  certain  facts  being  communicated  to  them,  they 
would  or  would  not  have  insured  the  particular  voyage,  could  not  be  received  as 
evidence ;  that  the  materiality  of  the  intelligence  or  rumora  which  the  assured 
was  charged  with  having  suppressed,  was  a  question  for  the  jury,  under  the  cir- 
cumstances of  the  cace,  and  ought  not  to  rest  upon  the  opinions  of  mercantile 
men.  This  was  ruled  by  Chief  Justice  GriBBS,  before  whom  the  cause  was  tried. 
In  the  case  of  Berthm  v.  Lcmghman,  Holboyd,  J.,  permitted  a  witness,  who  was 
convei'sant  with  the  business  of  insurance,  to  give  his  opinion  as  a  matter  of  judg- 
ment, whether  the  communication  of  particular  facts  would  have  enhanced  the 
premium.  The  cases  are  irreconcilable  in  principle,  and  I  have  no  hesitation  in 
expressing  my  concurrence  in  the  opinion  of  Chief  Justice  Gibbs.  It  supports 
what  I  understand  to  be  the  true  rule  on  this  subject.  3  Stark.  Ev.  1176,  note  ; 
4  id.  1737,  1738.  The  Chief  Justice  says :  '  I  am  of  opinion  that  the  e^jidence  of 
the  underwriters  who  were  called  to  give  their  opinion  of  the  materiality  of 
the  mmora,  and  of  the  effect  they  would  have  had  upon  the  premium,  is  not 
admissible  evidence.  Lord  Mansfibld  and  Lord  Kenyon  discountenanced  this 
evidence  of  opinion,  and  I  think  it  ought  not  to  be  received.  It  is  the  province 
of  a  iuiy,  andf  not  of  individual  underwriters,  to  decide  what  facts  ought  to  be 
communicated.     It  is  not  a  question  of  science  in  which  scientific  men  will  mostly 

^Scottish  Mid.  Ins.  Co.  v.  Turner,  15  C.  C.  (Sc.)  33;  Lyman  v.  Ins.  Co.,  14 
Allen  (Mass.)  329. 
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a  certain  trade  or  business,'  or  whether  a  loss  resulted  from  negligence," 
or  whether  if  certain  facts  had  been  known  to  the  witness  he  would 
have  taken  the  risk,'  or  whether  he  would  under  a  certain  state  of  facts 
have  consented  to  additional  insurance,''  whether  putting  an  additional 
number  of  stoves  into  a  building  increased  the  risk ;  °  whether  if  cer- 
tain facts  had  been  known  to  the  agent  he  would  have  issued  a  policy,' 
or  would  have  communicated  them  to  his  principal.'  And  in  all  cases 
it  may  be  said  that  unless  the  matters  to  which  the  witness  is  called 

think  alike,  but  a  question  of  opinion  liable  to  be  governed  by  fancy,  and  in  which 
the  diversity  might  be  endless.'  In  the  case  at  bar,  whatever  might  have  been 
the  opinion  of  underwi-iters,  it  was  shown  conclusively  by  witnesses  acquainted 
with  the  mode  of  constructing  steam  saw-mills,  and  with  this  mill  in  particular, 
that  the  boilers  were  located,  not  only  in  the  place  where  they  were  usually 
located  in  such  buildings,  Imt  where  the  hazard  of  tire  was  much  less  than  though 
they  had  been  within  the  body  of  the  mill.  Against  this  evidence  the  bare  opin- 
ions of  all  the  underwriters  in  the  city  of  New  York,  if  they  had  been  admitted, 
ought  not  to  have  prevailed  with  the  jury."  Luce  v.  Durdhester  Ins.  Co.,  105 
Mass.  297;  Schmidt  v.  Peoria,  etc.,  Iv.s.  Co.,  41  111.  295;  Lyinan  v.  Ins.  Co.,  14 
Allen  (Mass.)  327 ;  Washington,  etc.,  Itis.  Co.  v.  Davidson,  30  Md.  91 ;  Joyce  v. 
Maine  Ins.  Co.,  45  Me.  168.  Upon  this  question  therS  is  some  conflict,  and  there 
are  cases  in  which  it  is  held  that  the  opinions  of  persons  shown  to  be  competent 
to  do  so,  may  be  given,  as  to  whether  a  certain  state  of  facts,  or  rather  condition 
of  things,  increased  the  risk.  But  generally  it  will,  Mitchell  v.  Home  Itis.  Co.,  32 
Iowa,  421 ;  Schenclc  v.  Mercer  Co.  Ins.  Co.,  24  N.  J.  447 ;  Kern  v.  South  St.  Louis, 
etc.,  Ins.  Co.,  40  Mo.  19 ;  Daniels  v.  Hudson  River  Ins.  Co.,  12  Cush.  (Mass.)  416, 
be  found  that  the  instances  in  which  such  evidence  was  admitted,  a  peculiar  state 
of  facts  existed,  rendering  it  impossible  for  a  jui-y  to  determine  with  accuracy 
whether  the  idsk  was  increased  or  not.  Generally  it  is  required  that  the  witness 
state  facts,  leaving  the  juiy  to  draw  the  inferences  therefrom,  and,  even  though 
a  witness  is  permitted  to  give  an  opinion,  the  jury  are  not  bound  to  accept,  but, 
from  the  facts,  may  iind  contrary  thereto.  In  Daniels  v.  Ins.  Co.,  ante,  a  witness 
was  permitted  to  testify  whether  in  his  opinion  a  risk  was  increased  by  a  parti- 
tion erected  in  the  building,  and  whether  the  erection  of  such  partition  created  a 
necessity  for  keeping  another  cask  of  water  in  the  room.  In  Kern  v.  Itis.  Co., 
ante,  whether  the  erection  of  a  boiler,  the  location  of  the  engines,  and  the  erec- 
tion of  a  wooden  shed  over  the  boiler,  increased  the  risk,  and  requii-ed  an 
enhanced  premium.  And  upon  the  latter  question,  as  to  the  admissibility  of  the 
evidence  of  experts  as  to  whether  the  non-occupancy  of  a  house  involved  an 
increase  of  the  rate  of  premium,  the  case  of  Luce  v.  Darcliester  Ins.  Co.,  ante, 
holds  that  it  is,  and  in  Mitchell  v.  Home  Ins.  Co.,  ante,  an  insurance  agent  was 
permitted  to  testify  whether  in  his  opinion  a  certain  change  in  the  occupancy  of  a 
building  incveased  the  risk,  and  it  may  be  said  that  the  tendency  of  the  later 
cases  is  towards  the  admission  of  such  evidence  in  all  cases  where  the  question 
cannot,  from  the  facts  stated,  be  as  well  solved  by  a  pereon  not  experienced  in 
such  matters,  as  by  one  who  is,  and  perhaps  the  relaxation  of  the  rule  is  not 
unwise,  as  the  jury  may,  after  all,  act  upon  their  own  impressions,  entirely  ignor- 
ing the  opinions  of  experts. 

'  Washington  F.  Ins.  Co.  v.  Davidson,  30  Md.  91. 

'  Ins.  Cok  v.  May,  20  Ohio,  211. 

^Sturmy.  Williams,  6  Jones  &  Spencer  (N.  Y.)  325;  Baker  v.  ScoUish,  etc., 
Ins.  Co  .,  28  Scot.  Jour.  293 ;  but  contra  see  Quin  v.  National  Assurance  Co.,  1  J. 
&  C.  (Irish)  316. 

*  Eureka  Ins.  Co.  v.  Robinson,  56  Penn.  St.  256. 
''Schmidt  v.  Peoria  F.  &  M.  Im.  Co.,  41  111.  295. 
"  Washington  Life  Ins.  Co.  v.  Haney,  10  Kan.  525. 
'Baker  v.  Scottish,  etc.,  Ins.  Co.,  18  C.  C.  (Sc.)  691. 
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to  give  his  opinion  are  properly  matters  of  skill  or  science,  the  facts 
must  be  shown  and  the  jury  determine  the  result  from  them.'  A  wit- 
ness, in  order  to  be  permitted  to  testify  as  to  the  value  of  property, 
must  be  shown  to  be  competent  to  speak  upon  the  subject.  In  estimat- 
ing a  loss  under  a  policy  of  insurance,  he  cannot  be  permitted  to  state 
what  in  his  opinion  the  value  of  the  property  destroyed  was,  from  the 
mere  fact  that  he  has  frequently  seen  it.  He  must  be  shown  to  be 
familiar  with  the  value  of  such  property,  and  his  facilities  for  estimate 
ing  its  value  must  be  shown,"  and  then  he  must  state /ac^s,  leaving  the 
jury  to  draw  conclusions  therefrom,'  and  the  opinion  of  a  witness  as  to 
value  can  only  be  permitted  when  he  is  shown  to  have  peculiar  knowl- 
edge thereof.'' 

Thus,  a  farmer,  who  testified  that  he  had  been  in  the  store  quite 
frequently,  and  was  in  there  the  day  before  the  fire,  from  these  facts 
alone,  was  held  not  competent,  as  an  expert,  to  testify  as  to  the  talue 
of  the  stock,'  nor  can  a  witness  be  permitted  to  state  what  his  .impres- 
sions were  from  a  given  state  of  facts ;°  as  whether  a  claim  is  a  legal 
one,'  or  whether  the  assured  must  have  known  of  a  certain  condition 
of  things,'  or  how  certain  matters  are  usually  understood  by  insurers.' 

The  evidence  of  experts  as  to  the  meaning  of  terms  employed  in  a 
policy  must  be  confined  to  their  meaning  at  the  place  where  the  risk 
is  located ;  thus,  where  the  policy  covered  "  dry  goods  and  groceries  " 
the  terms  must  be  construed  according  to  the  sense  of  the  words  at 
the  situs  of  the  property,  and  not  according  to  their  meaning  elsewhere." 
In  the  absence  of  a  stipulation  as  to  occupancy,  it  is  held  in  Mississppi 
that  the  evidence  of  an  expert  as  to  whether  the  risk  is  increased  by 
being  left  vacant,  is  not  admissible." 

It  is  competent  for  any  person,  whether  an  expert  or  not,  to  testify  as 

^Mobile,  etc.,  Ins.  Co.  v.  McMillan;  31  Ala.  711;  WasMngton,  etc.,  Ins.  Co.  v. 
Haney,  10  Kan.  525;  lAndaver  v.  Delaware,  etc.,  Ins.  Co.,  13  Ark.  461 ;  Reid  v. 
Pied/iiumt,  etc.,  Ins.  Co.,  58  Mo.  421 ;  Kendall  v  Holland  PurcTiase  Ins.  Co.,  2  T. 
&C.  (N.  Y.)  375;  Rider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259;  Van  Zandty. 
Ins.  Co.,  55  N.  Y.  169;  Rawle  v.  Ins.  Co.,  27  N.  Y.  282. 

'  Terpenning  v.  The  Com  Exchange  Ins.  Co.,  43  N.  Y.  279 ;  Norman  v.  Wells, 
17  Wend.  (N.  Y.)  136 ;  Lincoln  v.  R.  R.  Co.,  23  id.  433. 

'Morehouse  v.  Matthews,  2  N.  Y.  514. 

'  Cla/rky.  Baird,.9  N.  Y.  183 ;  Allkn,  J.,  Terpenning  v.  Ins.  Co.,  ante. 

'  Terpenning  v.  Corn  Ex.  Ins.  Co.,  43  N.  Y.  279. 

"  Higbie  v.  Guardian,  etc.,  Ins.  Co.,  53  N.  Y.  603. 

''Rider  v.  Ocean  Ins.  Co.,  20  Pick.  (Mass.)  259. 

^Perkins  v.  Augu.sta,  etc.,  Ins.  Co.,  10  Gray  (Mass.)  312. 

'  Washington  Ins.  Co.  v.  Davidson,  ante. 

"  Germania  F.  Ins.  Co.  v.  EVaneis,  52  Miss.  457. 

"  lAv.,  Lon.  &  Globe  Ins.  Co.  v.  MeGuire,  53  Miss.  227. 
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to  facts,  relating  to  a  material  matter,  leaving  the  jtiiT  to  draw  their 
own  conclusions  from  the  facts.  Thus,  it  is  competent  for  an  insurer 
to  testify  what  rates  of  premium  are  charged  for  certain  classes  of 
risks,  but  not  whether  a  certain  rate  would  have  been  charged  for  the 
risk  in  question."  So  it  is  competent  for  a  person  not  shown  to  be 
versed  in  the  value  of  certain  classes  of  property  to  testify  as  to  itis 
condition,  the  amount  of  it,  and  similar  matters,  but  not  to  testify  as 
to  what,  in  his  opinion,  its  value  was."  It  is  not  enough  that  the  wit- 
ness states  that  he  had  sufficient  knowledge  of  the  matter  to  satisfy  his 
own  mind  in  reference  to  it.  It  must  appear  that  he  had  such  knowl- 
edge of  the  matter  as  to  enable  him  to  give  an  opinion  as  an  expert. 
His  opinion  must  be  based  upon/acfe,  and  not  upon  mere  conjecture,' 
and  it  is  for  the  court,  in  the  first  instance,  to  determine  whether  the 
witness  has  snch  knowledge  of  the  matter  as  to  constitute  him  an 
expert,  but  his  competency  may  be  tested  upon  cross-examination,  and 
it  is  for  the  jury,  ultimately,  to  say  whether  they  will  credit  his  evi- 
dence.* A  person  who  is  not  an  expert  cannot  be  permitted  to  testify 
as  such,  and  even  though  the  conrt  decides  that  he  is  competent,  yet, 
if  the  decision  was  not  warranted  by  the  facts,  it  is  error.'  If 
improper  evidence  is  admitted,  the  error  is  not  cured  by  afterwards 
instructing  the  jury  to  disregard  it.'  When  the  question  calls  for  an 
inference  from  a  supposed  fact,  it  is  not  admissible,  because  it  is  the 
province  of  the  jury  to  draw  inferences  from  facts.  "In  order  to  make 
the  evidence  of  an  ejfpert  admissible  it  must  relate  to  facts  or  informa- 
tion peculiarly  within  the  knowledge  of  an  expert.' 

General  matters. 

Sec,  506.  Proofs  of  loss  are  admissible  to  prove  the  making  and  deliv- 
ery thereof,  but  not  for  the  purpose  of  showing  the  extent  of  the  loss.' 
They  do  not  form  a  part  of  the  contract ;  therefore,  where  the  assured 
has  made  a  mistake  therein  he  may  show  the  mistake,  so  far  as  is 
essential  to  maintain  the  validity  of  his  policy  and  of  his  claim.  As, 
where  the  assured  has  made  a  mistake  in  his  proofs  as  to  the  occu- 

^  Joyce  V.  Maine  Ins.  Co.,  ante. 

'  Terpenning  v.  Ins.  Co.,  ante. 

'Elgbie  v.  The  Guardian  Life  Ins.  Co.,  53  N.  Y.  603. 

*  Chilf  City  Ins.  Co.  v.  8tephen.i,  51  Ala.  121. 
'Southern  lAfe  Ins.  Co.  v.  Wilkinson,  53  Ga.  535. 
'I/ycoming  F.  Ins.  Co.  v.  Rubin,  79  111.  402. 

'  Van  Zandt  v.  Mwt.  Ben.  Ins.  Co.,  55  N.  Y.  169. 

*  Knickerhoclter  Ins.  Co.  v.  Gould,  80  111.  388. 
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pancy  of  the  premises  insured.'  When  a  party  who  has  an  insurable 
interest  takes  out  a  policy  largely  in  excess  thereof,  it  tends  to  show 
that  the  policy  was  taken  for  speculative  purposes,  and  to  render  it 
void,"  as  a  mere  wager.'    , 

"When  there  is  no  dispute  as  to  the  facts,  it  is  a  question  of  law 
whether  proofs  have  been  seasonably  served,  but  if  there  is  a  dispute 
as  to  the  facts,  it  is  for  the  jury  to  say  whether  the  condition  has  been 
substantially  complied  with,*  and  evidence  is  admissible  that  tends  to 
excuse  delay,  as  that  the  insurer  retained  the  notice  and  proofs  of  loss 
and  made  no  objection  thereto.'  A  liberal  construction  is  given  to  all 
such  provisions,  and  if  there  is  any  thing  in  the  facts  or  circumstances 
surrounding  the  transaction  that  serves  to  excuse  delay,  it  will  be  given 
due  effect.  Thus  where  the  policy  required  notice  of  loss  to  be  given 
forthwith,  and  the  office  of  the  insurers  was  destroyed  so  that  the 
assured  did  not  know  where  to  lind  the  officers,  and  the  fire  was  of 
such  extent  as  to  suspend  all  general  business,  it  was  held  that  notice 
given  in  thirty-seven  days,  after  the  fire,  was  in  time.' 

If  the  insurer,  after  a  risk  becomes  hazardous,  knowing  the  facts, 
permits  the  policy  to  stand,  when  the  increase  of  hazard  does  not  result 
from  the  agency  of  the  assured,  the  policy  remains  operative  as  an 
indemnity.' 

^  Jf  a  person  who  has  an  insurable  interest  in  property,  takes  out  a 
policy  in  the  name  of  the  person  having  the  legal  title,  and  upon  the 
happening  of  a  loss,  receives  the  amount  as  the  agent  of  such  person, 
he  is  liable  to  such  person  for  the  amount  so  received  by  him,  and 
cannot  be  permitted  to  show  that  he  took  the  insurance  for  his  own 
benefit.*  But  if  he  takes  the  policy  in  his  own  name,  he  is  not  in  the 
first  instance  called  upon  to  prove  his  interest  in  the  property,  as  the 
issue  of  the  policy  to  him  is  an  admission  of  his  title,  and  prima  facie 
establishes  it,  leaving  the  insurer  the  burden  of  showing  that  in  fact, 
he  had  no  insurable  interest." 

As  to  whether  or  not,  there  is  double  insurance,  depends  entirely 


'In  Parmalee  v.  Boffman  F.  Ins.  Co.,  54  N.  T.  193. 
'  Guardian,  etc.,  Ins.  Co.  v.  Hagan,  80  111.  35. 

*  Camma  v.  Lewis,  15  Wall.  (U.  S.)  643. 

*  Knickerbocker  Ins.  Co.  v.  Oomld,  80  HI.  388. 
»  Knickerbocker  Ins.  Co.  v.  Oould,  80  111.  388. 
'Knickerbocker  Ins.  Co.  v.  &otM,  80  HI.  388. 

''Fireman's,  etc.,  Ins.  Co.  v.  Congregation  of  Rodt^h  Shalom,  80  111.  558. 
■  Looney  v.  Looney,  116  Mass.  283. 

*  Nichols  V.  Fbyette  Ins.  Co.,  ante. 
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upon  the  circumstance  of  identity  of  property  and  interest.  If  the  poli- 
cies cover  the  same  property  and  protect  the  same  interest,  although  issued 
to  diflferent  persons,  there  is  double  insurance,  and  the  restriction  as 
to  recovery  applies."  But,  although  policies  cover  the  same  property, 
yet,  if  they  do  not  cover  the  same  interest,  there  is  no  double  insurance, 
and  each  of  the  assured  may  recover  his  loss  without  reference  to  the 
other.' 

The  burden  of  establishing  the  existence  of  other  insurance,  is  upon 
the  insurer,  and  this  extends  to  all  the  details,  as  identity  of  risk, 
interest,  etc.,  and  the  same  is  true  as  to  any  matter  that  is  not  in  the 
nature  of  a  condition  precedent,  but  rather  a  matter  of  defense.^ 

The  question  as  to  whether  a  credit  was  given,,  or  a  condition 
waived,  is  for  the  jury,  and  may  be  established  either  by  an  express 
waiver,  or  may  be  implied  from  circumstances,  as  that  the  policy  was 
delivered  without  requiring  prepayment,'  or  that  the  premium  was 
subsequently  received,'  or  that  it  was  subsequently  demanded  by  the 
insurer  and  he  treated  it  as  a  debt  against  the  assured,  or  any  act  or 
circumstance  that  tends  to  show  that  there  was  an  assent  on  the  part 
of  the  insurer  to  a  non-compliance  with  the  condition.' 

It  seems  now  to  be  well  established  that,  when  a  credit  has  in  fact 
been  g^ven,  the  policy  remains  in  force  until  canceled  for  non-payment 
of  the  premium,'  and  the  issue  and  delivery  of  a  policy  without 
requiring  pre-payment  of  the  premium,  prima  facie  establishes  the 
fact  that  credit  was  given  therefor.'  In  order  that  a  misrepresenta- 
tion should  render  the  policy  void,  it  is  immaterial  whether  it  is  fraud- 
ulent or  unintentional.  It  is  enough  if  it  amounts  to  a  misrepresenta- 
tion material  to  the  risk,  whether  made  through  mistake  or  design." 
It  is  the  duty  of  the  assured  to  state  all  the  facts  known  to  him  mate- 
rial to  the  risk,  and  whether  facts  known  to  him,  but  not  disclosed, 

'  Hough  V.  Peoples  Ins.  Co.,  36  Md.  378. 

'  Wells  V.  Phila.  Ins.  Co.,  9  S.  &  R.  (Penn.)  103. 

'Catlin  v.  Springfield  I/".  &  M.  Ins.  Co.,  1  Sum.  (U.  S.)  434;  Lounsbwryy. 
Protection  In^.  Co.,  8  Conn.  459. 

*Bouman  v.  Affneulturdl  Ins.  Co.,  59  N.  Y.  521 ;  Washoe  Tool  Co.  v.  Htbemia 
Ins.  Co.,  66  N.  Y.  613. 

'  Yotmg  V.  Mut.  lAfe  Ins.  Co.,  2  Sawyer  (TJ.  S.)  325. 

"  Washoe  Tool  Co.  v.  Siberma  Ins.  Co.,  ante. 

''Washoe  Tool  Co.  v.  Blbemia  Ins.  Co.,  66  N.  Y.  613. 

'  Latoix  v.  Gemania,  etc.,  Ins.  Co.,  27  La.  An.  113. 

•  Carpenter  v.  American  Ins.  Co.,  1  Story  (U.  S.)  57 ;  Wilson  v.  HerMmer  Ins. 
Co.,  6  N.  Y.  53 ;  Day  v.  Comoay  Ins.  Co.,  52  Me.  60 :  Mutual  Ins.  Co.  v.  Matum, 
5  Call  (Va.)  517. 
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were  material  to  the  risk,  is  a  question  for  the  jviry,  and  the  burden  of 
establishing  their  materiality  is  upon  the  insurer. 

"When  a  mortgagor  procures  a  policy  and  assigns  the  same  to  the 
mortgagee,  or  has  the  same  made  payable  to  him  "  as  his  interest  may 
appear,"  a  conveyance  of  his  equity  of  redemption  in  the  premises  is 
such  an  alienation  as  avoids  the  policy,  as  to  the  mortgagee,  when  the 
policy  provides  that  "  an  alienation  of  the  property  by  sale  or  other- 
wise, shall  avoid  the  policy,"  '  even  though  the  conveyance  is  made  to 
the  mortgagee."  But  where  the  mortgagee  takes  out  a  policy  in  his 
own  name,  as  mortgagee,  a  conveyance  by  the  mortgagor  would  not 
invalidate  the  policy,  unless  so  specially  provided  in  the  policy. 

The  right  of  a  mortgagee  to  insure  the  premises  to  the  amount  of 
his  debt,  is  the  lien  giten  upon  the  propei'ty  by  the  conveyance,  as  security 
for  the  payment  of  the  debt,  yet  the  insurance  is  in  no  sense  an  insur- 
ance of  the  debt,  but  of  the  mortgagee's  interest  in  the  property  as 
security  for  the  debt  Except  ■yvhere  the  insurance  is  effected  by  the 
mortgagor,  or  under  an  arrangement  with  him,  or  he  pays  for  the 
same,  or  agrees  to  do  so,  payment  of  a  loss  und&r  the  policy  does  not 
operate  as  a  payment  of  the  debt,  or  relieve  the  mortgaged  premises  from 
the  lien,  or  the  mortgagor  from  licMlity  for  the  whole  sum  payable  by  the 
terms  of  the  contract,  nor  does  it  estop  the  mortgages  from  recovering 
both  the  insurance  and  the  debt.' 

It  is  true  that  the  insurer's  liability  ceases  when  the  debt  is  paid,  but 
it  ceases  only  because,  by  payment  of  the  debt,  the  interest  of  the  mort- 
gagee is  extinguished.  The  fact  that  the  mortgagee  has  received  from 
another  source  a  sum  equal  to  the  amount  of  the  debt,  but  which  the 
mortgagor  is  not  equitably  entitled  to  have  applied  to  its  discharge, 
does  not  destroy  the  interest.  It  must  be  a  payment  of  the  debt,  as  such, 
and  by  a  party  who  is  lawfully  authorized  to  pay  it.  It  may,  perhaps,  be 
true,  as  stated  by  Gibson,  J.,  in  a  Pennsylvania  case,*  that  it  is,  in  effect, 
an  insurance  of  the  debt,  but  it  is  not  so  in  fact.  The  right  of  the 
mortgagee  to  recover  under  the  policy  is  not  dependent  upon  the  ques- 
tion whether  the  security  for  his  debt  is  thereby  impaired,  but,  if  there 
is  a  loss,  however  small,  his  right  to  recover  therefor  attaches,  and  the 


^ Lawrence  V.  HolyoTw  Tns.  Co.,  11  Allen  (Mass.)  365;  Hazard  v.  Franklin,  etc., 
Ins.  Co.,  11  AUen  (Mass.)' 385;  5  Bennett's  F.  I.  C.  65;  Loring  v.  Manuf.  Ins. 
Co.,  8  Gray  (Mass.)  28. 

' Hazard  w.  Franklin  Ins.  Co.,  ante;  Hoxie  v.  Providence  Mut.  Ins.  Co.,  6  R. 
I.  517. 

'Hancox  v.  Fishing  Ins.  Co.,  3  Sum.  (U.  S.)  132. 

*  Smith  V.  ColimMa  Ins.  Co.,  17  Penn.  St.  253. 
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amount  received  does  not  apply  upon  the  debt  to  extinguish  it  pro 
tanto,  except  as  previously  stated.'     Thus  it  will  be  seen,  that  the 

'  FoiGBB,  J.,  in  a  veiy  able  opinion  in  Excelsinr  F.  Ins.  Co.  v.  Soyal  Inn.  Co., 
5S  N.  Y.  343,  reviews  the  cases,  and  eliminates  the  doctrine  applicable  in  such 
cases  thus :  "  But,"  said  he,  "  when  this  case  is  closely  scanned,  it  is  this :  that  an 
insurance  of  a  mortgage  interest  is  an  indemnity  against  a  loss  of  that  debt  by  a 
loss  or  damage  to  the  piopei'ty  moi-tgaged ;  that  if  the  mortgaged  pi'opei-ty  is, 
after  the  loss  occurs  to  it,  still  enough  in  value  to  pay  the  debt,  thei-e  has  been,  in 
effect,  no  loss ;  that  the  insurer,  having  paid  the  mortgage,  is  entitled  to  have 
recourse  to  the  mortgaged  property,  and.  therefoi-e  (and  this  is  the  point  made  on 
the  argument  of  that  case  and  the  point  decided),  that  any  concealment  of  the 
facts  which  affects  the  value  of  the  property  is  an  injui-y  to  the  insurer  and  a 
material  concealment  which  avoids  the  contract,  inasmuch  as  thereby  the  insurer 
is  misled  as  to  the  value  of  the  pi-operty  on  which  he  relies  for  ultimate  security 
and  reimbursement.  The  insuree,  having  several  mortgages  upon  the  same 
property,  insured  his  interest  as  mortgagee,  disclosing  the  existence  of  but  one, 
which  was  the  last.  This  it  was  which  was  held  to  be  a  material  concealment,  and 
injurious  to  the  insurer  for  the  reason  stated.  ,  We  do  not  understand  the  learaed 
judge  to  maintain  that  an  insured  moi-tgagee  may  not  call  upon  the  insurer  to  pay 
the  loss  upon  the  property,  so  long  as  the  property  remaining  is  enough  to  satisfy 
the  debt.  It  is  true  that  there  are  to  be  found  dicta  of  learned  and  eminent 
judges  which  it  is  claimed  go  the  length  of  the  propo.iition  of  the  defendants.  See 
JEtna  F.  Ins.  Co.  v.  Tyler,  16  Wend.  (N.  Y.)  385-397,  where  Chancellor  Wal- 
worth says  :  '  In  the  present  case  all  the  insurable  interest  which  Scha«ffer  had 
in  the  property  *  *  *  *  ^as  the  amount  of  his  unpaid  purchase- 
money,  so  far  as  the  land  upon  which  the  house  stood  was  insufficient  to  protect 
him  fi-om  loss,  and  provided  the  purchaser  was  unable  to  pay  the  same.'  See 
also.  Carpenter  v.  Boo.  Ins.  Co.,  16  Pet.  (U.  S.)  49.5-501,  per  Stoky,  J. ;  It  is  not 
in  either  of  these  cases  declared  that  the  mortgagee  can  claim  no  more  of  the 
insurer  than  what  the  security  for  his  debt  fails  to  yield.  And  if  that  should  be 
held  to  be  the  rational  sequence  from  what  is  stated,  it  is  certainly  to  be  said,  as 
IS  said  by  Shaw,  Ch.J.,  in  King  v.  State  Mut.  F.  Ins.  Co.,  7  Cush.  (Mass.)  1-11, 
12,  that  a  principle  is  stated  not  necessary  to  the  decision  of  the  cases.  Kernoehan 
V.  Bowery  Ins.  Co.,  17  N.  Y.  428,  is  cited  also,  in  which  T.  R.  Strong,  J.,  says :  '  If 
the  insurance  was  of  the  debt,  there  should,  to  warrant  a  recovery,  be  a  loss  as  to 
the  debt,  which  has  not  occun-ed  and  cannot  take  place,  as  the  mortgaged  prop- 
erty still  far  exceeds  in  value  the  sum  unpaid  and  the  debtoi-s  are  solvent.'  We 
do  not  think  that  this  is  a  statement  of  a  principle,  but  an  argumentative  state- 
ment of  what  would  be  the  result  of  a  suppositious  case,  did  it  in  fact  exist,  though 
neither  its  existence  nor  indeed  the  possibility  of  its  existence,  under  like  cii-cum- 
stances,  is  admitted.  Moreover,  it  was  not  necessai-y  to  the  decision  of  that  case, 
even  if  it  is  taken  as  the  statement  of  a  principle.  Mr.  Parsons,  in  his  book  on 
Manne  Insurance  (vol.  1,  p.  229),  though  incUning  to  the  proposition  presented  by 
the  defendents  here,  yet  says  :  'We  are  not  prepared  to  say  that,  whenever  the 
insured  interest  is  a  lien,  the  insurer  may  intei-pose  as  a  bar  to  a  claim  for  a  loss 
the  remaining  sufficiency  of  the  property  to  pay  the  debt.'  And  in  his  work  on 
Contracts,  6th  edition,  2d  vol.,  pp.  339,  340,  though  he  says:  'There  is  both 
reason  and  authority  for  saying  that  in  such  case  he  has  no  claim  on  the  insurer  ;' 
yet  he  adds:  'This  may  not  be  regarded  as  an  established  rule.'  There  are 
some  authoiitieB  which  tend  to  the  contrary.  It  is  apparent  that  if  it  is  the  debt 
only  of  the  mortgagee  which  is  insured,  and  that  he  has  no  claim  against  the 
insurer  until  the  mortgaged  property  is  exhausted,  that  the  same  rale  will  apply 
as  to  the  obligation  of  the  mortgage  debtor,  and  that  the  remedy  against  him 
must  also  be  hrst  exhausted  Yet  this  proposition  does  not  seem  to  receive  sanc- 
tion. In  Hancox  v.Fish  Ins.  Co.,  3  Sumner,  132,  the  same  eminent  jurist  who 
pronounced  the  opinion  m  16  Petei-s,  supra,  said:  'It  has  been  suggtsted  that 
Ip  ^Tini  "^^  '"  ^^v.'  Ti.r!.'^  "°  loss,  because,  for  anything  t£at  appeai-s, 
he  may  stiU  recover  the  debts  due  to  him  from  the  seamen,  and  if  so  he  hi 

whether  the  party  has  actually  lost  his  debt,     *      *      *    but  is.  whether  he 
has  lost  the  security  for  the  debt.    *    *    *"    In  Russell  y.  Un  If!!! Q^T'wl.h. 


Evidence.  865 

question,  whether  the  acts  of  the  mortgagor  are  admissible  in  evidence 
to  avoid  a  policy  in  the  hands  of  the  mortgagee,  will  depend  upon  the 

C.  C.  (U.  S.)  409,  it  was  contended  by  the  defendants,  as  it  is  by  the  defendant 
hei-e,  that  the  insurer  mig-ht  still  resort  elsewhere  than  to  the  insiu'ed,  and  that, 
therefore,  there  was  no  loss.  The  court  did  not  sustain  the  position,  saying'  that 
a  loss  had  actually  happened,  and  that,  though  the  lien  was  not  destroyed,  yet  it 
was  such  a  loss  as  that  the  insured  might,  by  an  abandonment,  throw  it  upon  the 
underwriter.  And  see  Godin  v.  Liytid.  Ass.  Co.,  1  Bui'r.  489.  In  the  absence  of 
direct  authority,  how  is  the  reason  of  this  matter  1  Can  it  be  said,  in  any  strict 
or  legal  sense,  that  the  defendants  have  contracted  to  indemnify  Mrs.  Connelly 
for  a  loss  of  her  mortgaged  debt  ?  Whence  is  their  power  to  guarantee  the  pay- 
ment or  collection  of  a  debt  1  Fire  undei-writers  in  these  days,  in  this  State,  are 
the  creatures  of  statute,  and  have  no  rights,  save  such  as  the  State  gives  to  them. 
They  may  agree  that  they  will  pay  such  loss  or  damage  as  happens  by  fire  to 
property.  They  are  limited  to  this.  It  was  not  readily  that  it  was  first  held  that 
they  could  agree,  with  a  mortgagee  or  lienor  of  property,  to  reimburse  to  him 
the  loss  caused  to  him  by  tire.  He  is  not  the  owner  of  it ;  how,  then,  can  he 
insure  it,  was  the  query.  And  the  etfort  was  not  to  enlarge  the  power  of  the 
insurer  so  that  it  might  injure  a  debt,  but  to  bring  the  lienor  within  the  scope  of 
that  power,  so  that  the  property  might  be  insured  for  his  benefit.  And  it  was 
done  by  holding  that,  as  his  security  did  depend  upon  the  safety  of  the  property, 
he  had"  an  interest  in  its  preservation,  and  so  had  such  interest  as  that  he  might 
take  out  a  policy  upon  it  against  loss  by  fire,  without  meeting  the  objection  that 
it  was  a  wageiing  policy.  The  policy  did  not,  ttierefore,  become  one  upon  the 
debt,  and  for  indemnification  against  its  loss,  but  still  remained  one  upon  the 
pi-opertv  and  against  loss  or  damage  to  it.  It  is  doubtless,  true,  as  is  said  by 
Gibson,  J.,  in  17  Penn.  supra,  that  in  effect  it  is  the  debt  which  is  insured.  It  is 
only  as  an  effect,  however  ;  an  affect  resulting  from  the  primary  act  of  insurance 
of  the  property  which  is  the  security  for  the  debt.  It  is  the  interest  in  the  prop- 
erty which  gives  the  right  to  obtain  insurance,  and  the  ownership  of  the  debt,  a 
lien  upon  the  property,  creates  that  interest.  The  agreement  is  usually,  as  it  is 
in  fact  in  this  case,  for  insuring,  from  loss  Or  damage  by  fire,  the  property.  The 
interest  of  the  mortgagor  is  in  the  whole,  property,  just  as  it  exists,  undamaged 
by  fire  at  the  date  of  the  policy.  If  that  property  is  consumed  in  part,  though 
what  there  be  left  of  it  is  equal  in  v«lue  to  the  amount  of  the  mortgage  debt,  the 
mortgage  interest  is  affected.  It  is  not  so  gi-eat,  or  so  safe,  or  so  valuable,  as  it 
was  before.  It  was  for  indemnity  against  this  vei-y  detriment,  this  very  decrease 
in  value,  that  the  mortgagee  sought'insurance  and  paid  Ms  premium. 

To  say  that 'it  is  the  debt  which  is  insured  against  loss,  is  to  give  to  most,  if  not 
all,  fire  insurance  companies  a  power  to  do  a  kind  of  business  which  the  law  and 
theii-  chai-ter  do  not  confer.  They  are  privUeged  to  insure  property  against  loss 
or  damage  by  fire.  They  are  not  privileged  to  guarantee  the  collection  of  debts. 
If  they  are,  they  may  insure  against  the  insolvency  of  the  debtor.  No  one  will 
contend  this ;  and,  it  will  be  said,  it  is  not  by  a  guaranty  of  the  debt,  but  an 
indemnity  is  given  against  the  loss  of  the  debt  by  an  insurance  against  the  perils 
to  the  property  by  fire.  ITiis  is  but  coming  to  our  position ;  that  it  is  the  prop- 
erty which  is  insured  against  the  loss  by  tire,  and  the  protection  to  the  debt  is  the 
sequence  thereof.  As  the  property  it  is  which  is  insured  against  loss,  it  is  the 
loss  which  occurs  to  it  which  the  insurer  contracts  to  pay,  and  for  such  loss  he  is 
to  pay  within  the  limit  of  his  liability,  in-espective  of  the  value  of  the  pi'operty 
undestroyed.  So  as  to  the  remark,  that  it  is  the  capacity  of  the  property  to  pay 
the  debt  which  is  insm-ed.  This  is  true  in  a  certain  sense  ;  but  it  is  as  a  result 
and  not  as  a  primary  undertaking.  The  undertaking  is  that  the  property  shall 
not  suffer  loss  by  fire  ;  that  is,  in  effect,  that  its  capacity  to  pay  the  mortgaged 
debt  shaU  not  be  diminished.  When  an  appreciable  loss  has  occurred  to  the 
property  from  fire,  its  capacity  to  pay  the  mortgaged  debt  has  been  affected;  it 
fs  not  so  well  able  to  pay  the  debt  which  is  upon  it.  The  mortgage  interest,  the 
Lurable  interest,  is"^  lessened  in  value,  and  the  mortgagee,  the  i"s^"-ee,  is 
affected,  and  may  call  upon  the  insurer  to  make  hun  as  good  again  as  he  was 
when  he  effected  his  insurance.  Another  consideration :  It  is  settled  that  when  a 
mortgagee"  or  one  in  like  position  toward  property,  is  insured  thereon  at  his  own 

55 


866  Evidence. 

circumstance  whether,  by  arrangement  between  the  parties,  the  mort- 
gagor has  the  ultimate  benefit  of  the  policy.  In  the  latter  case,  his 
acts,  violating  the  conditions  of  the  policy— unless  otherwise  provided 
— will  defeat  the  mortgagee's  rights  under  it,  consequently  may  be 
shown  ;  but  when  the  mortgagee's  interests  alone  are  affected  thereby, 
he  is  not  held  chargable  for  the  acts  or  laches  of  the  mortgagor,  and  his 
acts  cannot  be  given  in  evidence  to  defeat  the  rights  of  the  mortgagee. 

Bardea  of  proof. 

Sec.  507.  The  insured  is  charged  with  the  burden  of  proving  all 
matters  that  stand  as  a  condition  precedent  to  his  recovery,  and  this 
imposes  upon  him  the  burden  of  proving  a  literal  compliance  on  his 
part  with  all  the  express  warranties  in  the  policy."  Thus,  where  in  an 
insurance  upon  a  ship  there  was  a  warranty  "  not  to  carry  coolie  pas- 
sengers or  petroleum,"  and  the  vessel  had  on  board  2,000  gallojis  of 
kerosene  illuminating  oil,  it  was  held  that  the  burden  was  upon  the 
assured  to  show  that  the  article  carried  was  known  in  commerce  as  a 
different  article  from  that  bought  and  sold  as  petroleum."  So  where  a 
policy  contained  a  warranty  in  these  words,  "  warranted  by  the  assured 
that  the  vessel  be  commanded  by  a  captain  holding  a  certificate  from 
the  American  Shipmasters'  Assocation,"  it  was  held  that  the  burden 
of  proving  compliance  with  this  warranty  was  upon  the  assured."  The 
rule  applies  with  equal  force,  whether  the  warranty  is  promissory,  or 

expense,  upon  his  own  motion  and  for  his  sole  benefit,  and  a  loss  happens  to  it, 
the  insurer,  on  making  compensation,  is  entitled  to  an  assignment  of  the  rights 
of  the  insured.  This  is  put  upon  the  analogy  of  the  situation  of  the  insurer  to 
that  of  a  surety .  If  this  analogy  be  made  complete,  then  has  the  insurer  no 
more  right  to  refuse  payment  of  the  loss,  so  long  as  the  insured  h^is  other  rem- 
edy for  his  debt,  than  has  the  surety.  One  as  well  as  the  other,  as  soon  as  the 
creditor's  right  to  make  demand  is  fixed,  must  respond  to  it  and  seek  his  reim- 
bursement thi'ough  his  right  of  subrogation  ;  and,  indeed,  the  application  of  this 
equitable  right  of  subrogation  makes  our  view  of  this  subject  harmonious  and 
consistent  with  all  the  rights  and  interests  of  all  the  parties." 

^McLnon  v.  Comrl.  Inn.  Co.,  100  Mass.  472;  Oraig  v.  United  States  Ins.  Co., 
Pet.  C.  C.  (U.  S.)  416  ;  Cam/pbell  v.  N.  E.  Ins.  Co.,  5)8  Mass.  390.  Where  a  poUcy 
provided  that  it  should  not  cover  any  loss  or  damage  by  fire  which  shall  originate 
in  the  theater  proper,  it  was  held  incumbent  upon  the  plaintiff  to  negative  the 
exception.  Lobier  v.  Norwich  City  Ins.  Co.,  11  Allen  (Mass.)  336.  "  WaiTanted 
against  seizure."  Held  that  the  assured  must  show  a  loss  from  a  cause  other 
than  by  seizure.  Bradhurst  v.  Columbian  Ins.  Co.,  9  John.  (N.  Y.)  18.  "Not 
liable  for  any  derangement  of  machinery  or  bui-sting  of  boilers,  unless  occa- 
sioned by  stranding."  Held  that  the  assured  must  show  a  loss  from  causes  other 
than  those  excepted  against.     HebcLon  v.  Bugle  Ins.  Co.,  10  Gray  (Mass.)  131. 

'  McLoon  v.  Mercantile,  etc.,  Ins.  Co.,  100  Mass.  474,  n. 

'McLoony.  Comrl.,  etc.,  Ins.  Co.,  100  Mass.  472.  But  general  evidence  of 
compliance  is  enough,  when  a  prima  fade  compliance  is  estahlished  the  insurer 
must  falsify  it.  ImMow  v.  Union  Ins.  Co  ,  2  8.  &  R.  (Penn.)  119.  The  insured 
is  required  merely  to  pi-ove  priiruz  facie  compli.anoe.  If  a  breach  is  relied  on, 
the  insurer  must  establish  it.  Swiek  v.  Ho7ite  Life  Ins.  Co.,  2  Dill.  (U.  S.  C.  C.) 
160  ;  Halbraid  v.  Ins.  Co.,  2  id.  166,  n. 


Evidence.  867 

relates  to  things  past,  present  or  future.  The  insured  must  aver  per- 
formance on  his  part,  and  consequently  must  prove  performance.' 
And  the  rule  also  applies  as  to  all  exceptions  or  conditions  in  the  nature 
of  warranties  or  that  are  prohibitory  contained  in  the  policy.  Thus, 
where  the  policy  provided  that  the  insurers  should  not  be  liable,  unless 
the  loss  amounted  to  seven  and  a  half  per  cent,  on  the  property  insured, 
it  was  held  that  the  burden  was  upon  the  plaintiff  to  show  that  it 
amounted  to  that  sum."  So,  when  a  policy  upon  a  vessel  contained  a 
clause  "  prohibited  from  all  guano  islands  except  Chinchas,"  it  was 
held  that  the  assured  must  show  that  there  had  been  no  breach  of  the 
warranty  on  his  part."  But,  as  to  representations  merely,  the  burden 
is  upon  the  insurer,  not  only  to  prove  their  falsity,  but  also  their  mate- 
riality.' 

Some  apparent  conflict  exists  in  the  cases,  but  it  will  be  found  that 
really  there  is  none,  as  in  the  cases  where  it  is  seemingly  held  that  the 
burden  is  upon  the  insurer  to  prove  a  breach  of  the  warranty,  the  rule 
applied  to  representations  and  not  to  warranties,"  or  that  the  cases 
were  decided  in  inferior  courts,  and  have  not  been  sustained  by  the 
higher  courts."  It  is  not  only  the  duty  of  the  assured  to  show  per- 
formance of  all  conditions  precedent,  but  he  also  takes  the  burden  of 
proving  a  loss  by  some  one  of  the  perils  insured  against.'     If  the 

'  Wilson  V.  Hampden  F.  Ins.  Co.,  4  R.  I.  159.  The  party  who  holds  the  affirm- 
ative of  the  issue  must  sustain  it.  Rogers  v.  Traders'  Ins.  Co.,  6  Paige's  Ch. 
(N.  Y.)  583. 

»  MerchanW  Ins.  Co.  v.  Wilson,  2  Md.  217. 

'  Wheton  V.  Albany  City  Ins.  Co.,  109  Mass.  24.  See  also,  on  gener.il  question, 
Hoffman  v.  Western  M.  *  F.  Itis.  Co.,  1  La.  An.  216  ;  Young  v.  Pacific  Mut.  Ins. 
Co.,  2  Jones  &  Spencer  (N.  T.  Sup.  Ct.)  321  ;  Mallory  v.  Cmnrl.  Ins.  Co.,  9  Bos. 
(N.  Y.)  101 ;  Lea  Ins.  Co.  v.  Ftmler,  21  Wend.  (N.  Y.)  600  ;  Cory  v.  Boylston  Ins. 
Co.,  107  Mass.  140. 

*  Cajiipbell  V.  iV.  S.  Mut.  Life  Ins.  Co.,  ante;  Catlin  v.  Springfield  F.  Ins.  Co., 
1  Sum.  (U.  S.)  435  ;  Clark  v.  Hamilton  Ins.  Co.,  9  Gray  (Mass.)  148  ;  Holloman\. 
Life  Ins.  Co..  1  Woods  (C.  C.  U.  S.)  674  ;  Wilson  v.  Hampden  Ins.  Co.,  4  R.  I. 
151 ;  N.  T.  Life  Ins.  Co.  v.  Gh-ahan  2  Diav.  (Ky.)  506  ;  Lenon  v.  Peona  M  &  F. 
Ins.  Co.,  28  111.  235  ;  Jones'  Manufg.  Co.  v.  Manuf.,  etc.,  Ins.  Co.,  8  Cush.  (Mass.) 
82.  Fraud  must  be  proved  by  hira  who  alleges  it  Oliver  v.  Mut.  Cmnrl.  Ins. 
Co.,  2  Curtis  (U.  S.)  277.  Therefore  if  fraudulent  concealment  of  material  facts  is 
reUed  on,  the  insurer  must  establish  the  defense.  Ins.  Co.  v.  Folsmn,  18  Wall. 
(U.  S  )  237  ;  Franco  v.  Natusch,  6  Tryw.  401 ;  and  the  same  is  true  as  to  misrep- 
resentations. Kingsley  v.  iV.  JE.  Mut.  F.  Ins.  Co.,  8  Cush.  (Mass.)  392  ;  Tidmarsh 
V  Washington,  etc.,  Ins.  Co.,  4  Mass.  (U.  S.)  439;  Clark  v.  Hamilton  Mut.  Ins. 
Co.,  9  Gray  (Mass.)  148  ;  Trenton  Mut.  Life  Ins.  Co.  v.  Johnson,  24  N.  J.  L.  576  ; 

»  Underhill  v.'  Agawam  Ins.  Co.,  6  Cush.  (Mass.)  441 ;  Catlin  v.  Springfield  F. 
Ins.  Co.,  1  Sum.  (U.  S.)  435 ;  Ritter  v.  Sun  Mut.  Ins.  Co.,  40  Mo.  40  ;  Sheldon  v. 

^Swiekv'.  Hmrie  Life  Ins.  Co.,  2  Dill.  C.  0.  (U.  S.)  160  ;  Hollmrmn  v.  Life  Ins. 

"'"ffefed^'v.  EagU  Ins.  Co.,  10  Gray  (Mass.)  131 ;  ToUn  v.  Norwich  City  Ins. 
Co.,  ante. 
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policy  is  "  on  account  of  whom  it  may  concern,"  he  must  also  show 
that  it  was  intended  to  cover  his  property,  and  that  he  had  an  insura- 
ble interest  therein.' 

To  explain  ambiguities. 

Sec.  508.  "Whenever  there  is  a  latent  ambiguity  in  the  policy,  so 
that  the  instrument  cannot  be  construed  from  anything  contained 
therein,  parol  evidence  is  admisable  to  explain  the  same,  as,  where 
the  policy  applies  equally  well  to  either  of  two  subjects,  to  show 
which  was  intended  to  be  covered  by  the  parties  ; "  so  where  the  term 
of  insurance  is  indefinite,  what  term  was  intended ; "  so  where  a  policy 
covers  a  stock  of  merchandise,  whether  it  is  usual  in  connection  with 
such  stocks,  to  keep  certain  prohibited  articles  ; '  or  that  the  insurer 
knew  that  certain  prohibited  articles  were  kept  by  the  assured ;  °  or 
what  was  intended  by  certain  words  used  in  the  policy,  where  their 
meaning,  as  applied  to  the  subject-matter,  is  doubtful,  as,  where  a 
policy  covers  a  dwelling-house  and  wood  shed,  that  a  certain  building, 
in  part  used  for  a  carriage  house,  and  in  part  for  storing  wood,  was 

'  Steele  v.  Franklin  Ins.  Co.,  17  Penn.  St.  290 ;  De  Bolle  v.  Pmn.  Ins.  Co.,  4 
Whart.  (Penn.)  68. 

^  Beatty  V.  I/ycoming  Ins.  Co.,  52  Penn.  St.  456;  In/cornxng,  etc.,  Ins.  Co.  v. 
Sailer,  67  id.  108.  In  Burr  v.  Broadvmy  Ins.  Co.,  16  N.  Y.  267,  a  policy  covered 
a  three  and  a  half  story  brick  building-,  slate  roof,  coped,  occupied  as  a  patent 
cordage  manufactoiy,  situate  No.  west  corner  of  First  and  South  Eighth  streets, 
Williamsburgh,  etc.,  and  on  main  shafting  and  fixtures,  $1,000 ;  and  on  lignum 
vitae  in  the  cellar  of  said  building,  $1,000.  The  evidence  showed,  that  at  the  time 
the  insurance  was  made,  insured  owned  two  brick  buildings,  each  on  the  oppo- 
site corners  of  South  Eighth  and  Krst  streets,  one  of  which  was  occupied  as  a 
patent  cordage  factory,  the  other  as  a  block  factory.  Both  were  on  westerly 
comers  of  South  Eighth  and  Firat  streets.  The  cordage  factory  was  the 
southwesterly  comer,  the  blockfactory  on  the  northwesterly  comer.  The  build- 
ing which  contained  the  lingum  vitae  and  shafting  was  burned ;  the  block  factory 
was  saved.  The  defendant  contended  that  the  two  letters  "  No.,"  preceding  the 
words- "West  corner  of  First  and  South  Eighth  streets,"  were  an  abbreviation  of 
the  word  noi-th,  and  being  so  read,  the  block  factory  was  the  building  insured. 
Held,  a  latent  ambigriity  raised  by  extrinsic  evidence,  presented  by  the  fact  that 
there  were  two  buildings  on  west  corners  of  First  and  South  Eighth  streets,  alike 
in  eveiy  respect  except  the  cellars,  both  the  property  of  the  insured  ;  hence,  ex- 
trinsic evidence  was  admissible  to  remove  the  ambiguity,  and  for  that  purpose  it 
was  proper  to  prove  what  took  place  between  the  person  who  made  the  applica- 
tion and  took  the  answers;  that  the  word  "No."  could  not  be  regarded  as  an 
abbreviation  for  either  number  or  north.  See  also,  Stcn-er  v.  Elliott  F.  Ins.  Co., 
45  Me.  175. 

'Lancey  v.  PTienix  Ins.  Co.,  56  Me.  562. 

'  Steinback  v.  LaFayette  F.  Ins.  Co.,  54  N.  Y.  90. 

"Mayor  of  N.  T.  v.  N.  Y.  Exchange  F.  Ins.  Co.,  3  Keyes  (N.  Y.)  436 ;  Vide 
v.  (x^mama  Ins.  Co.,  26  Iowa,  9.  In  Smners  v.  Athenewm  Ins.  Co..  9  L.  C.  61, 
the  defendant's  agent  sent  a  diagi-am  of  the  premises  to  the  office,  in  which  the 
bmldings  were  represented  as  detached.  It  was  held  admissible  to  show  that 
the  detendant  s  agent  visited  the  premises  before  the  risk  was  taken,  and  knew 
the  real  situation  of  the  buildings. 
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known  as  the  «  wood  shed."  ■  So  where  the  policy  is  issued  to  an 
agent,  in  favor  of  an  unnamed  principal,  or  to  whom  it  may  concern, 
to  show  who  was  intended  as  the  assured." 

Where  a  defense  is  set  up  that  other  insurance  has  been  made,  con- 
trary to  the  conditions  of  the  policy,  that  the  policies,  although  appa- 
rently covering  the  same  risk  and  interest,  in  fact  cover  different  risks, 
or  different  interests.  Thus,  where  a  policy  covered  bulk  sides  belong- 
ing to  M.  &  L.,  in  a  certain  pork  house,  and  another  balk  meat,  hams- 
lard  and  mess  pork,  in  the  same  building.  Subsequently,  while  both 
policies  were  in  force,  an  indorsement  was  made  upon  upon  the  latter 
policy :  "  The  above  risk  is  transferred  to  sides  and  shoulders  belong- 
ing to  J."  It  was  held  that  evidence  was  admissible  to  show  that  the 
two  policies  did  not  cover  the  same  risk.' 

When  a  policy  is  issued  in  a  wrong  name,  that  the  assured  is  also 
known  by  that  name,'  or  that  a  policy  issued  to  a  certain  firm,  was 
intended  to  cover  the  interests  of  all  persons  interested  in  the  firm." 
So  parol  evidence  is  admissible  to  show  that  the  premium  has  been 
paid,  or  that  credit  therefor  has  been  given,"  or  that  pre-payment  was 
waived,'  and  in  order  to  establish  a  waiver,  by  showing  that  the  com- 
pany usually  delivered  policies  without  requiring  the  premium  to  be 
pre-paid,'  and  generally,  where  there  is  any  ambiguity,  to  discover 
the  real  intention  of  the  parties.' 

When  an  insurer  accepts  an  application  to  renew  a  policy,  and 


^  White  v.  Mutual  F.  Iris.  Co.,  8  Gray  (Mass.)  566.  It  has  been  held  proper  to 
show  that  a  whole  stoi-y  of  a  building-,  applied  to  a  particular  purpose,  althoug-h 
divided  by  partitions,  is  commonly  called  a  room.  Daniels  v.  Hudson,  River 
Ins.  Co.,  12  Cush.  (Mass.)  416  ;  8torer  v.  Elliott  Ins.  Co.,  45  Me.  175. 

'  Callett  V.  Pacific  Ins.  Co.,  1  Wend.  (N.  Y.)  .^61 ;  Stephenson  v.  Pvscataqua  F. 
&  M.  Ins.  Co.,  54  Me.  55 ;  Bell  v.  Western,  etc.,  Ins.  Co.,  5  Rob.  (La.)  423.  So 
where  a  contract  to  insui-e  certain  property  held  by  the  plaintiflf  "  in  store"  was 
made,  but  no  policy  was  issued,  it  was  held  competent  to  show  for  whose  benefit 
the  insurance  was  made.     Strohn  v.  Hartford  F.  Ins.  Co.,  33  Wis.  648. 

'Hoots  V.  Cincinatti  Ins.  Co.,  1  Dis.  (Ohio).  138 ;  Planters'  Ins.  Co.  v.  Deford,  38 
Md.  382. 

*  Dickson  v.  Lodge,  1  Starkie,  226 ;  Carruthers  v.  Shedden,  6  Taunt.  13. 

•  Carruthers  v.  Shedden,  ante. 

'PtTio  V.  Merchants'  Mat.  Ins.  Co.,  19  La.  An.  214 ;  Miss.  Valley  L.  Ins.  Co.  v. 
Neuland,  9  Bush.  (Ky.)  430 ;  La.  Societe  v.  Morris,  24  La.  An.  347  ;  Heaton  v. 
Manhattan  F.  Ins.  Co.,  7  R.  I.  502 ;  Ins.  Co.  v.  Colt,  20  Wall.  (U.  S.)  560. 

''Sims  V.  State  Ins.  Co.,  47  Mo.  54;  Jalippe  v.  Madison,  etc.,  Ins.  Co.,  39  Wis. 
14 ;  Dayton  Ins.  Co.  v.  Kelly,  24  Ohio  St.  345  ;  I/ycojning  Ins.  Co.  v.  Schallenherger, 
44  Penn.  St.  259 ;  Bounnan  v.  Agricultural  Ins.  Co.,  2  T.  &  C.  (N.  Y.)  261 ;  SheU 
dm  V.  Atlantic  Ins.  Co.,  26  N.  Y.  460. 

'Pinov.  Ins.  Co.,  ante;  Baxter  v.  Massasoit  Ins.  Co.,  13  Allen  (Mass.)  320. 

'Stacey  v.  Franklin  Ins.  Co.,  2  W.  &  S.  (Penn.)  506  ;  Lawrence  v.  Sebor,  2  Gaines 
(N.  Y.)  203. 
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issues  a  receipt  without  payment  of  the  premium,  relying  upon  the 
representations  of  the  agent  that  the  assured  is  responsible,  and  sends 
it  to  the  agent,  holding  him  responsible  for  the  premium,  it  is  a  waiver 
of  pre-payment,  and  a  valid  contract  to  insure  is  thereby  created.' 

^Planters'  Itis.  v.  Bay,  52  Mies.  325. 
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CHAPTER    XXIII. 

mutual  insurancb. 

Skc.  509.  Peculiar  features  of. 

Sbc.  510.  Liability  beyond  amount  of  note. 

Sec.  511.  Premium  notes. 

Sbc.  512.  Chai-acter  of  pi-emium  notes  —  Liability  on. 

Peculiar  featnres  of. 

Sec.  509.  The  distinction  between  mutual  and  stock  insurance  is, 
that  in  the  former  the  assured  become  members  of  the  company,  and 
stand  in  the  relation  of  assured  and  insurers  to  each  other,  and  liable 
to  contribute  to  the  loss  of  each  member,  as  well  as  to  their  own,  to  the 
extent  of  the  premium  note  given  by  them,  while  in  stock  companies, 
upon  payment  of  the  sum  named  as  the  premium,  the  company  alone 
assumes  the  risk.  It  often  happens  that  mutual  companies  combine 
both  features,  and  give  their  customers  the  choice  of  becoming  mem- 
bers of  the  company,  or  of  paying  a  gross  sum  for  insurance,  without 
assuming  any  further  liability.  In  the  latter  case,  the  assured  does 
not  become  a  member  of  the  company,  and  is  not  liable  to  contribute 
to  the  losses  of  others."  When  a  premium  note  is  given,  and  the 
assured  becomes  a  member  of  the  company,  he  is  held  chargable  with 
notice  and  knowledge  of  the  provisions  of  the  charter  and  by-laws  of 
the  company,  and  is  bound  thereby,^  but  he  is  not  affected  by  by-laws 
subsequently  adopted,  particularly  if  they  conflict  with  the  charter  or 
the  policy.' 

Iiiability  beyond  amonnt  of  note. 

Sec.  510.  Whether  the  members  of  a  mutual  company  are  liable 
beyond  the  amount  of  their  premium  notes,  for  losses,  will  depend  upon 
the  provisions  of  the  charter,  but,  in  any  event,  there  is  no  such  lia- 
bility until  the  premium  notes  are  exhausted.* 


•  llliTiois  F.  Itis.  Co.  v.  Stanton,  57  111.  354. 
'  Mutval  Axu'n  v.  Kom,  7  Cr.  (U.  S.)  396. 

•  N.  H.  Mut.  Ini.  Co.  v.  Road,  45  N.  H.  292. 

•  Com.  V.  Monitor  Mut.  F.  Ins.  Co.,  112  Mass.  150. 
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Freminm  notes. 

Sec.  511.  Whether  a  premium  note  is  valid  or  not,  will  depend  upon 
the  question  whether  the  policy  ever  attached,  or  whether  the  company 
or  its  agent  were  guilty  of  fraud  in  procuring  it,'  as  a  policy  that  is 
invalid  does  not  furnish  a  legal  consideration  for  the  note.  But  the 
fact  that  the  company  was  in  fact  insolvent  when  the  policy  issued, 
does  not  invalidate  the  note,  if  the  officers  and  agents  were  ignorant  of 
the  fact.'  If  the  policy  ever  attached,  the  note  is  valid,'  but  the  fact  that 
a  note  was  given,  and  a  policy  jnade,  does  not  fix  the  liability  of  the 
maker,  the  policy  must  have  been  delivered,  or  at  least  accepted,  or  the 
note  is  inoperative.*  The  policy  must  have  attached,  and  if  it  never 
became  operative  as  an  indemity,  no  portion  of  the  premium  is 
collectable.' 

Character  of  premium  notes  —  Liability  on. 

Sec.  512.  Stock  notes;  that  is,  notes  given  to  assist  in  the  formation 
of  the  company,  and  as  capital,  as  well  as  notes  given  for  premiums, 
that  are  not  subject  to  assessments,  are  absolute  obligations  and 
negotiable,  and  may  be  sued  in  the  name  of  any  bona  flde  holder.' 
In  all  cases  where  the  notes  are  subject  to  assessments,  the  assured 
is  liable  upon  the  notes  in  the  manuer'and  to  the  extent  pro- 
vided by  the  charter,  or,  in  the  absence  of  charter  provisions,  by  the 
by-laws,  and  in  no  other  way.  If  the  charter  provides  that  the 
insurer  may,  at  its  option,  collect  the  entire  amount  of  the  premium 
note,  of  course  it  may  do  so,  but  if  it  makes  the  note  payable  by  way 
of  assessments,  that  is  the  only  mode  in  which  payments  can  be 
required,  and  only  in  that  way,  when  assessaients  are  necessary  to 
meet  actual  losses,'  and  the  assessments  must  be  restricted  to  losses 
occurring  after  the  premium  note  was  given,  and  if  it  includes  prior 
losses,  it  is  void.'  The  liability  of  the  assured  is  not  absolute,  but 
contingent  upon  losses,  to  which  he  is  liable  to  contribute ;  therefore, 
in  order  to  recover  an  assessment,  the  company  takes  the  burden  of 

'Lynn  v.  Bwrgoyn^,  13  B.  Mon.  (Ky.)  400 ;  Russell  v.  Be  Grand,  15  Mass.  35. 

^Lester  v.  Webb,  5  Allen  (Mass.)  569;  Alliarux  Ins.  Co.  v.  Sioift,  10  Cush. 
(Mass.)  433  ;  /Sterling  v.  Mercantile  Ins.  Co.,  32  Penn.  St.  75  . 

'Atlantic  Ins.  Co.  v.  Goodall,  25  N.  H.  3^9. 

*  Real  Estate  Ins.  Co.  v.  Rnessle,  1  Gray  (Mass.)  336. 

'Homer  v.  liorr,  10  Mass.  26 ;  Merchants'  Ins.  Co.  v.  Clapp,  11  Pick.  (Mass.)  56. 

°  Rhinehart  v.  AllegJiany  Ins.  Ca.,  1  Penn.  St.  389  ;  Dana  v.  Munro,  38  Barb 
(N.  Y.)  528  ;  White  v.  Haight,  16  N.  Y.  310  ;  Tuckennan  v.  Brcnm,  38  N.  Y.  297 

'  iSmnissippi  Ins.  Co.  v.  Taft,  26  Inrl.  240. 

'Long  Pond  Mat.  Ins.  Co.  v.  Houghton,  6  Gray  (Mass.)  177. 
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establishing  losses  to  -which  the  assured  is  bound  to  contribute,  and 
the  necessity  of  such  assessment,  to  meet  such  losses.' 

In  order  to  establish  losses,  as  a  basis  of  assessments,  the  company- 
need  not  prove  losses  in  fact,  in  the  first  instance,  but  its  record  book 
of  losses,  in  the  first  instance,  is  sufiicient  for  that  purpose,  and  if  not 
contradicted  is  sufiicient  for  all  purposes." 

The  company-  is  bound  to  regulate  its  assessments  by  the  losses 
actually  due,  and  must  impose  them  upon  all  the  premium  notes.  If 
any  are  intentionally  omitted  from  its  operation,  the  assessment  is  void.' 

Unless  so  provided  in  the  charter,  the  premium  note  does  not  become 
inoperative  upon  a  cessation  of  the  risk ;  but  the  assured  remains  liable 
thereon  during  the  entire  period  covered  by  his  policy,'  even  though 
the  company  declares  the  policy  void  for  non-payment  of  assessments, 
or  other  breach  of  conditions.'  All  assessments  must  be  paid  within 
the  time  prescribed  by  the  charter  or  by-la-ws,  or  the  policyJDCcomes 
void,  if  so  provided  in  the  charter,  by-laws  or  policy."  In  all  cases, 
the  charter,  by-laws  and  policy  must  be  looked  to,  and  the  rights  of 
the  parties  -will  depend  upon  the  provisions  or  conditions  thereof,  and 
no  general  rules  can  be  given  applicable  in  all  cases.  Necessarily  the 
measure  of  liability  is  to  be  determined  by  the  charter  and  by  the 
contract. 

In  a  recent  Pennsylvania  case '  it  was  held  that  where  a  person  is 
induced  to  insure  in  a  mutual  company  through  fraudulent  representa- 
tions of  the  agent,  such  fraud  is  a  complete  defense  to  an  action  upon 
the  premium  note  or  for  assessments  made  on  it. 


'  Padfie  Mut.  Ins.  Co.  v.  Ghise,  40  Mo.  329 ;  American  Ins.  Co.  v.  Schmidt,  19 
Iowa,  502 ;  Savage  v.  Midbury,  19  N.  Y.  32  ;  Atlantic  Ins.  Co.  v.  Mtzpatriok,  2 
Gray  (Mass.)  279  ;  Bangs  v.  Ghray,  12  N.  Y.  477 ;  Stair  v.  Wadleigh,  8  John.  (N. 
y.)  124  ;  Bangs  v.  Duckingfield,  18  N.  Y.  592. 

'Peoples  Ins.  Co.  v.  Allen,  10  Gray  (Mass.)  297. 

'  Marblehead,  etc.,  Ins.  Co.  v.  Hayward,  3  Gray  (Mass.)  208. 

*  Marblehead  Ins.  Co.  v.  Underwood,  8  Gray  (Mass.)  210 ;  Iowa,  etc.,  Ins.  Co.  v. 
Prossee,  11  lo-wa,  115. 

"  Marblehead  Ins.  Co.  v.  Underwood,  ante. 

"Blanchard  v.  Atlantic,  etc.,  Ins.  Co.,  3  N.  H.  9 ;  Hale  v.  Union  Mut.  F.  Ins. 
a>.  32  id.  295. 

'I/ycoming  Ins.  Co.  v.  Woodworth,  83  Penn.  St.  223. 
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ACCEPTANCE  (see  Policy— Insurakcb). 
of  risk  binds  company,  46. 
what  constittrtes,  46,  49. 

ACTION  UPON  POLICIES  (see  REMKniBS  upon  Policies). 
provisions  of  policy  relating  to,  valid,  754. 

effect  of  war  on,  757. 
premature  actions,  rule  as  to,  757. 
what  is  commencement  of  action,  759. 
delay  induced  by  insurer,  effect  of,  761. 
when  provision  attaches,  762. 

right  of  action  accrues,  762. 
condition  of  policy  as  to,  may  be  waived,  762. 

waiver  may  be  implied,  762. 
rale  when  the  contract  is  by  parol,  758. 

when  adjustment  is  a  condition  precedent  to  right  of  action,  758. 
appointment  of  receiver,  effect  of,  on  condition,  758. 
who  may  bring,  817. 
how  should  be  brought,  816. 
form  of,  816. 
trover  lies,  when,  821. 
by  insurer  against  wrong-doer,  821. 

ADJUSTMENT  (see  Loss— Policy— Evidence). 
of  loss,  rules  for  ascertaining,  763,  781. 
only  actual  to  be  allowed,  764. 

extent  of  loss  to  be  ascei-tained  by  value,  at  time  and  place  of,  764, 
change  of  value  by  temporary  causes  not  to  be  regarded,  764. 
rule  when  property  is  damaged,  765. 

ascertainment  by  sale  of,  775. 

in  case  of  manufactured  articles,  765. 

as  to  buildings,  765,  766. 

as  to  mortgage  interests,  766,  767. 
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ADJVSTMENT— Continued. 

as  to,  between  re-insurers,  767. 

as  to  shifting  risks,  768. 
of  loss  operates  as  admission  of  liability,  780. 
rule  in  case  of  goods  manufactured  and  unmanufactured,  768,  770. 

double  insurance,  768,  770. 

when  insured  bears  proportion  of  loss,  770. 

when  policy  contains  couditions  of  average,  773. 

of  goods  in  hands  of  manufacturei',  772. 

if  interest  is  that  of  lessee,  771. 
vendee,  771. 

of  salvage,  772,  774. 

damaged  goods,  775. 
effect  of  adjustment,  771,  780. 
when  property  may  be  abandoned  to  insurer,  774. 
sound  goods  cannot  be  sold,  776. 
rule  when  several  policies  cover  same  loss,  768. 
insured  not  bound  to  keep  up  other  insurance  unless  specially  provided  in 

policy,  770. 
rule  where  there  has  been  partial  loss,  and  subsequent  total  loss,  770. 

ADVERTISEMENTS : 

of  company,  admissible  in  evidence,  when,  849. 

AGENT  (see  Policy — Proofs  op  Loss — Othbb  Insdranob — Intbbbst). 
when  acts  are  discretionary  with,  25. 
when  may  bind  the  company,  25. 

he  has  an  option  as  to  the  company  to  which  he  will  g^ve  the  risk  — 

effect  of  entry  in  their  books,  61. 
bound  to  deliver  policy,  82. 
acts  of,  in  procuring  policy  binding  on  principal,  240,  625-630. 
has  insurable  interest,  when,  532. 
powers  and  functions  of,  10-86,  624-690. 

illustration  of  rule,  625-628. 
of  insurer,  not  generally  agent  of  insured,  277,  628. 
limitations  upon  authority  of,  629. 
when  insurer  is  not  estopped  by  acts  of,  631. 
in  filling  out  applications,  277,  624-628,  632. 

rule  and  exceptions,  636. 
secret  limitation  of  power,  637. 

to  waive  foi-feitua-e,  276-283,  279,  638,  640. 
insurer  estopped  by  waiver  of  conditions  by,  641. 
application  of  the  maxim  quifacitper  alium,  etc.,  643. 
may  waive  forfeiture,  279,  646. 

limitation  on  powers  of;  646. 
effect  of  knowledge  of  other  insurance  by,  179,  601,  608,  647. 
acts  of  that  waive  proofs  of  loss,  648. 
assured  must  show  agent's  authority,  42,  649,  663. 
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AGiEST—Cmtinued. 

distinction  between  general  and  special,  652,  656. 
apparent  power  of,  rule  and  instances,  656,  662. 
no  presumptions  as  to  powers  of,  663. 
authority  must  be  shown  when,  663  ,846. 

when  he  has  knowledge  of  the  risk,  effect  of,  176,  277,  279,  401-406, 
601,  663,  690. 
insui-er  estopped  by  knowledge  of  agent,  625-630,  532-636,  663- 

668,  669-672,  867. 
he  is  aware  of  the  facts  relative  to  risk,  179,  672. 
rule,  675,  681,  837. 
the  company  is  not  affected  by  his  knowledge  of  mere  rumors 

relating  to  risk,  682. 
he  has  no  implied  powere  to  settle  loss,  682. 
his  mistakes  imputable  to  insurer,  179,  683. 
revoeation  of  authority  of,  685. 
insurer  bound  by  acts  of  agent's  clerk,  when,  686. 
where  there  is  a  firm  of  two  or  more,  690. 
rule  in  case  of  death  of  one,  or  dissolution  of  firm,  690. 

AGREEMENT  (see  Pakol  Conteacts). 

ALIENATION  (see  Policy— Risk— Chauqb  ov  Risk— CojfTBACT). 
contract  of  insurance  personal,  535. 
of  property  defeats  policy,  537,  541. 

when  void,  does  not  generally,  540. 

when  it  does,  559. 

assignment  for  benefit  of  creditors,  540. 

in  case  of  goods  kept  for  sale,  541. 
of  bankruptcy,  543. 
deed  and  mortgage  back,  546. 
death  of  assured,  547. 
in  fact,  when  must  be  established,  547. 
in  case  of  decree  under  foreclosure,  548. 

assignment,  548. 

mprtgage,  549. 
effect  of  special  provisions  relating  to,  551. 
when  levy  and  sale  under,  does  not  affect  policy,  552. 

conveyance  must  be  perfected  to  avoid  policy,  554. 

title  must  have  passed,  554,  558. 
of  part  of  property,  effect  of,  554. 
agreement  to  sell  does  not  affect  policy,  555. 
conveyance  and  re-conveyance,  effect  of,  558. 
after  loss,  does  not  avoid,  559. 
by  one  joint-owner  or  partner  to  another,  559,  567. 
effect  of  dissolution  of  firm,  568. 

rule  in  such  cases,  570. 
special  provisions  in  policy  relating  to  alienation  and  effect  of,  571. 
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ALTERATION  (see  Applicatiok— Policy— IirscRANOBi—EviDnHCB). 
of  policy,  when  made  by  indorsement,  effect  of,  156. 
increase  or  change  of  risk,  437-466. 

when  prohibited,  change  material,  per  se,  438,  459. 

question  for  jmy,  when,  439. 
court,  when,  439. 

effect  of  knowledge  of,  by  agent,  440. 

changes,  when  immateiial,  440. 

in  case  of  erection  of  new  buildings,  442. 
change  of  risk,  442. 

test  as  to  what  is  material,  in  case  of,  443. 

conditions  as  to,  not  extended  by  implication,  444. 

notice  need  not  be  given,  except  when  material,  444. 

does  not  invalidate,  unless  risk  is  increased,  446. 

change  of  tenant,  446,  451. 

usages  relating  to,  effect  of,  451.  ■»■ 

conditions  relating  to,  453. 

change  of  business,  454. 

lessening  risk  will  not  avoid  policy,  455. 

ordinai'y  repaii"s  not  a  material  alteration,  314-316,  457. 

burden  of  proving  incresise  of  risk  on  the  insurer,  459. 

when  matei-ial,  459. 

in  case  of  enlargement  of  building,  463. 

can  be  no  offset  of  benefits,  455. 

AMBULATORY  RISK : 

when  and  how  far  nature  of  risk  affects  location,  107,  248. 
exception  when  the  risk  is  limited  as  to  locality,  110,  162. 
rule  in  Iowa,  163. 

APPLICATION  (see  Policies— Insubancb). 
for  policy,  43. 

misstatement  in,  as  to  distance  of  other  buildings,  240. 
must  be  true  when  made,  243. 
when  a  part  of  the  policy,  271-276,  283. 
stipulation  in  that  it  shall  be,  does  not  make  it  waiTanty,  275. 

must  be  adopted  as  part  of  policy,  276. 
misdescription  in,  avoids,  except  when  insurer  knows  it  to  be  erroneous,  276. 
misdescription  will  not  affect  rights  where  the  insurer  examines  the  pre- 
mises, 279. 
statemente  of,  as  affected  by  knowledge  of  the  agent  of  the  insurer,  279. 
misstatements,  waiver  of,  by  agent,  279-283. 
what  the  policy  must  show  in  reference  to  warranties  of,  283-288. 
may  be,  in  part,  adopted,  288. 

effect  when  made  after  policy  is  executed,  not  part  of  policy,  288,  289. 
not  binding,  unless  made  by  assured  or  by  his  authority,  290. 
in  case  of  renewal,  291. 
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APPLICATION— CoTiimjtecJ. 

language  of  policy  prevails  over,  when,  292. 
misstatements  in,  as  to  title  or  incumbrances,  293. 
effect  of  by-laws,  relating  to,  293. 

effect  of  express  provisions  of  the  policy  relating  to,  293. 
interest  need  not  be  stated,  unless  required,  295. 

when  required,  must  be  truly  stated,  295. 
•where  statements  of,  relate  to  different  property,  298. 

concealment  or  misrepresentation  in,  as  to  matters  known  to  the  insurer,  299. 
oral,  does  not  become  a  warranty,  300. 
statements  in,  relating  to  incumbrances,  301. 
covenants  contained  in,  303. 

verbal  i-epi-esentationa  by  the  assured,  whether  waiTanties  or  representa- 
tions merely,  302. 
answere  to  questions  in,  must  be  substantially  coiTCct,  204. 
insui-er  may  rely  on  statements  in,  204. 

not  bound  to  make  inquiiy  of  others,  305. 
effect  of  statements  made  in,  not  called  for,  206. 
effect  of  equivocal  or  doubtful  answers  in,  208. 
policies  issued  without,  310. 
when  mattei-s  in,  are  not  warranties,  310. 
conditions  relating  to,  in  the  policy,  313. 

most  favorable  construction  made  in  favor  of  assured,  130-155. 
stating  that  the  premises  are  occupied  by  a  party,  is  not  a  warranty  that 

they  will  continue  to  be  so  occupied,  314. 
representations  to  affect  rights  must  be  material,  342. 
test  of  materiality,  346. 
as  to  interest,  349. 
occupancy,  350. 
method  of  use,  351. 
as  to  use,  not  construed  so  as  to  requii-e  an  unlawful  act,  353. 
fluctuating  use,  355. 
permanent  use,  355,  356. 
as  to  use,  instances,  358-361. 

■  change  of,  does  not  always  avoid  policy,  366. 
relates  to  present  use,  when,  184,  276,  314.  350-362,  367,  438. 
implied  license,  368. 
need  only  be  substantially  true,  376. 
as  to  ashes,  378. 
for  reform  of,  may  be  made  after  loss,  809. 

ASHES: 

keeping  of,  condition  as  to,  378. 

ASSESSMENT : 

of  premium  note,  when  may  be  made,  871. 
what  must  exist  as  condition  precedent  to,  872. 
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ASSIGNMENT  (see  Policy— Alibnatiom). 
of  policy,  189,  572. 

when  it  creates  new  contract,  230. 
by  endorsement,  effect  of,  230. 
effect  of,  on  policy,  548. 
attempt  to,  does  not  defeat,  577. 
as  collateral  secui-ity,  577. 
what  is,  577, 
invalidates,  when,  579. 
rights  of  assignee,  579. 
equitable,  581. 

sale  of  property  does  not  amount  to,  581. 
in  case  of  pledge,  582. 
in  case  of,  mortgagee,  582. 
assent  by  insurer,  583. 
breach  may  be  waived,  583. 

ASSIGNEE  (see  Insdrauce — Interest). 

of  mortgage  has  insurable  interest,  529. 

policy  in  hands  of,  avoided  by  acts  of  assignor  when,  579,  863. 

receiving  insurance  money  before  debt  is  due,  236. 

ASSIGNOR : 

of  property  retains  insurable  interest,  when,  485. 
acts  of,  avoid  policy  in  hands  of  assigTiee,  579,  863. 

ARBITRATION  (see  Proop  op  Loss— Adjustment  op  Loss). 

condition  of  policy  requiring,  when  binding,  747,  753,  777. 
void,  when,  747,  753. 

only  valid  to  extent  of  ascertaining  amount,  748. 
not  valid  when  it  involves  question  of  liability,*  747,  751. 
when  condition  precedent,  751,  752. 
agreement  to,  after  loss,  binding,  when,  747,  753. 
submission,  when  it  does  not  operate  as  waiver  of  notice  or  proofs  of 

loss,  753. 
when  award  not  binding,  753. 

B. 

BAILEE: 

of  property  has  insurable  interest  in,  511,  518. 

BANKRUPTCY  (see  Alienation — Policy — Conteact). 
avoids  policy  when,  543. 

BENZINE  : 

keeping  or  use  of,  does  not  avoid  policy,  when,  365. 

BLACKSMITH  AND  CARRIAGE-MAKERS'  STOCK: 
policy  on,  embraces  what,  126. 
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BLANKET  POLICIES  (see  Open  Policies— Policy). 
when  the  risk  is  shifting,  varying-,  91,  92. 

BREACHES : 

of  contract  of  insurance  must  be  pleaded,  378. 

BRICK  BUILDING : 

is  -within  meaning  of  term,  though  outside  is  partly  -wood,  413  n,  4. 

BUILDER'S  CERTIFICATE  (see  Proof  of  Loss— Magistrate's  Certipicatb). 
■when  required,  doctrine  relating  to,  715. 
production  of,  when  may  be  required,  731. 

BUILDINGS  (see  Policy— DwELLuras). 

effect  of  use  of,  for  unla-wful  purpose,  187,  245,  353. 

new  building  erected  in  place  of  one  insured,  not  covered,  464. 

contingent  interest  in,  not  covered  unless  expressed,  188. 

materials  of,  not  insured  as  such,  239. 

distance  from  others,  stated  in  application,  effect  of,  240. 

misstatement  as  to,  240-242,  243. 
enlargement  of  does  not  necessaidly  avoid  policy,  463. 
removal  of,  does,  464. 
addition  to,  avoids  policy,  when,  463  n. 

BURDEN  OF  PROOF  : 

upon  insurer  to  establish  matters  of  defense,  862. 
as  double  insurance,  862. 
fraud,  233. 

material  misrepresentation,  862,  867. 
concealment  of  material  facts,  379-436. 
assured  bound  to  establish  c  ompliance  -with  all  conditions  precedent, 

866. 
must  show  that  he  has  not  broken  warranty,  866. 
must  show  loss  not  excepted  against,  866. 
within  the  peidl  insured  against,  192. 

BY-LAWS : 

assured  bound  to  know  provisions  of,  when,  3,  871. 


c. 

CANCELLATION  (see  Policy). 
of  policy,  right  to,  231. 
reservation  of,  231. 
when  it  takes  effect,  231-233. 

cannot  exercise  i-ight  if  property  is  threatened  at  the  time,  233. 
assured  may  cancel  previous  policies,  although  subsequent  ones  provide 

for  pro  rata  payment  in  cases  of  loss,  247. 
-without  authoiity,  266. 
56 
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CHANGE  OP  BUSINESS: 

does  not  avoid  policy,  except,  454,  459-463. 

CHANGE  OF  RISK  (see  Risk— Altbeation— Conditiok— Wabbantt). 
prohibited  material  per  se,  438,  459. 
question  for  jury  -when,  439. 
court  when,  439. 
effect  of  knowledge  of,  by  agent,  440. 
in  case  of  erection  of  adjoining  building,  442. 
conditions  as  to,  not  extended  by  implication,  444. 
notice  of,  not  required,  unless  material,  444. 
change  of  tenant,  446,  451,  453. 
usages  affecting  rights  in  case  of,  451. 
in  case  of  change  of  business,  454. 

light  of  forfeiture  for,  not  affected  by  rate  of  premium,  457. 
burden  of  proof  to  establish,  on  insui'er,  459. 
in  case  of  enlargement  of  building,  463. 
can  be  no  offset  of  benefits,  454. 
ordinaiy  repairs  do  not  amount  to,  314-316,  457. 
change  from  one  business  to  another  not  more  hazardous,  is  not,  459-463. 

CIVIL  COMMOTION : 

when  not  proximate  cause  of  loss,  210. 

CLASSIFICATION: 

of  hazards,  130-139,  163. 
extra  hazardous,  163. 

CLERK: 

of  agent,  acts  of,  binding  on  insurer,  686. 

COMMISSION  MERCHANT: 

goods  held  by,  on  sale,  may  be  insured  by,  481,  511. 

CONCEALMENT  (see  Application — Misrbpresentation — Policy — Applicatiok). 
as  to  matters  known  to  the  insurer,  130-139,  299. 
defined,  379,  380. 
of  facts,  must  be  material,  380. 

known  to  insurer  need  not  be  disclosed,  382-391,  401. 
assured  not  bound  to  disclose  what  insurer  ought  to  know,  380-391. 
of  facts  aiising  subsequent  to  policy,  391-395. 
must  relate  to  material  matters,  395-397. 

test  of,  395-397.  ' 

need  not  be  fraudulent,  380-382,  419. 
of  incendiary  threats,  397,  398. 

rumors  of,  397-399. 
of  facts  relating  to  interest,  397. 

may  be  waived,  399-401. 
of  matters  covered  by  waiTanty,  401. 
no  distinction  between  and  misrepresentation,  422. 
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CON  CB\lM-ENT-Coiitlnued. 

as  to  facts  inquired  about,  423. 

as  to  proximity  of  buildings,  423. 

as  to  title,  423. 

of  matters  incident  to  risk,  424. 

question  for  jury,  431. 

fi-aud  not  presumed  in  case  of,  433. 

effect  of  examination  of  risk  by  insurer,  434. 

CONDITIONS  (see  PoLicy— Application— WARKAifTT). 

all  conditions  or  stipulations  in  policies  are  wai-ranties,  37, 130, 234  m,  313-316, 

335. 
of  policy,  language  of  the  condition,  132. 
cannot  aflFect  rights  incident  to  business,  135. 
ambiguous,  rule  in  case  of,  140-147. 
i-epugnant,  rule  in  case  of,  140-147. 

effect  of,  142-147. 
must  be  clearly  set  forth,  147. 

must  be  in  the  proper  place,  and  not  obscure,  147,  148. 
construction  of  in  favor  of  assured,  147. 
effect  of  wntten,  upon  piinted,  148. 
repugnant,  as  to  the  subject-matter  of  the  risk,  149-155. 
when  the  insurei-s  are  estopped  from  setting  up  breach  of,  179. 
i-elating  to  vacant  or  unoccupied  premises,  lSO-184. 
prohibiting  use  of  building  for  certain  pui'poses,  244. 
must  be  strictly  complied  with,  270. 
precedent,  in  case  of  waiTanty,  130,  234  n,  313-316,  335. 
relating  to  sale,  effect  of,  551. 
new  conditions  cannot  be  imported  into  contract,  291. 

to  alienation,  535-571. 

other  insurance,  586-623. 

hazardous  uses,  130,  149-155,  244,  362,  368-372. 

change  of  risk,  437-463. 

alteration  of  risk,  437-463. 

increase  of  risk,  437-463. 

notice  and  proofs  of  loss,  537-571. 

time  of  bringing  action,  754-762. 

arbitration,  747-753. 

keeping  watchman,  321-334. 

keeping  force  pump,  334,  335. 

keeping  water  on  premises,  321,  335. 

CONDITIONS  SUBSEQUENT: 

must  be  complied  with,  244. 

CONFUSION  OF  GOODS  : 

when  covered  by  two  policies,  operates  as  other  insurance,  when,  615-617. 
cases  illustrating,  615. 
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CONSTRUCTION  (see  Policy— Words). 
of  policy,  rules  of,  126-129. 

generally  breacli  of  conditions  make  policies  voidable  instead  of  void, 

156. 
according  to  its  tei-ms,  157. 
of  pro  rata  clauses  in  policies,  166,  167. 
of  promissoiy  warranties,  320. 

usages  and  incidents  of  risk  ambiguous  policy,  140-147. 
repugnant  conditions,  149-155. 
written  arid  printed  conditions,  148. 
■will  be  made  most  favorably  to  assured,  126-155. 
reasons,  126-155. 

CONSIGNEE: 

has  insurable  interest,  when,  511. 

CONTIGUOUS : 

meaning  of,  in  policy,  161. 

CONTINGENT  INTEREST  (see  Intbkbst— Insubed). 
of  assured  insurable,  482-484. 

CONTINGENT  (see  Iktbhbst— Insured). 

liability  may  be  sufficient,  insurable  interest,  505. 

CONTRACT  (see  Lnsubamce— Policy— Alien ation— Interest— Parol  Contracts). 
of  insurance,  natui-e  of,  4,  8. 
when  inter  vires,  3. 
ultra  vires,  3. 
leading  characteristics,  8. 
consideration  for,  5. 
premium,  5. 

cannot  be  changed  or  varied  by  parol  evidence,  11. 
construction  of,  12. 

as  affected  by  provisions  of  premium  note,  12. 
parol  agreement  for,  when  valid,  12-14. 

conditions  as  to  payment  of  premium  may  be  waived,  13,  19-21. 
must  be  complete,  13. 
subject-matter  must  exist,  15. 
indemnity  must  be  fixed,  16. 
duration  of  i-isk,  16. 
premium  agi'eed  on,  16. 
elements  of,  18. 

when  insurer  must  give  notice  of  rejection  of  application,  24. 
discretion  of  the  agent  as  to  the  company  where  risk  is  taken,  26, 
agent's  power  to  bind  company,  25. 
distinction  between,  and  for  insurance,  25-27. 
distinction  between  executed  and  executory,  29. 
conditions  precedent,  37,  56. 
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CONTRACT— CojitiHijed. 

must  be  proved  by  plaintiff,  38-40. 

may  be  renewed  by  parol,  41. 

■when  plaintiff  must  show  authority  of  agent,  42,  649,  663. 

application  foi',  and  acceptance  by  mail,  43. 

liability  where  policy  is  ante-dated,  and  both  parties  ignorant  of  a  loss 

at  the  time,  45. 
when  acceptance  binds  the  company,  46. 

notice  of  acceptance  is  sent  by  mail,  49-55. 
policy  conditionally  delivered,  56. 
when  it  takes  effect,  56. 

issued  but  not  delivered,  56-61. 
where  the  agent  is  to  select  the  company,  61. 
presumption  in  case  of,  when  rate  not  agreed  on,  64. 
effect  of  acknowledgement  of  premium  in  policy,  65. 
prepayment  of  premium  for,  66. 

may  be  waived,  66-72. 
credit  for,  effect  of  usage,  72. 

not  always  essential,  73-79. 

not  due  till  policy  issues,  74. 
when  application  for,  will  bind  the  company,  76-79. 

agent  bound  to  deliver  policy,  82. 
stipulations  of  application  may  affect,  if  not  delivered,  82. 
should  conform  to  agreement,  82,  83. 

when  enforceable,  although  insurers  mistaken  as  to  value,  84. 
validity  of,  not  affected  by  omission  of  formal  matters,  84-86. 
equity  wiU  compel  sjiecific  performance,  29. 
contract,  personal,  535. 
alienation  of  property  usually  avoids,  535-571. 

where  sale  is  void,  540,  541,  559. 
in  case  of  assignment  for  benefit  of  creditors,  540. 

rule  as  to  property  kept  for  sale,  541. 

bankmptcy,  when  it  avoids,  543. 

suspended,  loss  duiing,  545. 

deed  of  property,  and  mortgage  back,  546. 

death  of  assured,  547. 

alienation,  must  be  in  fact,  547. 

sale  under  a  decree,  548. 

assignment  of  property,  548. 

sale  and  partial  payment  of,  548. 

mortgage  of  property,  549. 
effect  of  conditions,  551. 
in  case  of  levy  and  sale  under  legal  process,  552. 

contract  of  sale  of  property,  it  must  be  perfected  to  avoid,  554, 555. 

alienation  of  part  of  property,  554. 

interest  remains  until  title  passes,  558. 
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and  reconveyance,  558. 
after  loss  does  not  avoid,  559. 
by  one  joint  tenant  to  another,  559. 
dissolution  of  firm,  568-571. 
effect  of  special  provisions  relating  to  transfer,  571. 
breach  of  conditions  of,  must  be  pleaded,  378. 

CONTRACTOR : 

has  insurable  interest,  when,  487. 

CONTRIBUTION : 

to  loss,  several  in  urers  liable  to,  828. 

COUNTRY  STORES : 

what  policy  upon  goods  in,  covers  by  implication,  131-139, 149-155,  317-341, 
839. 

COUNTERSIGNING  POLICY : 

by  agent,  failure  to,  does  not  avoid  policy,  when,  84,  231. 

COURT  (see  Evidenoe — Actions). 
questions  for,  811-814. 

CREDITOR  (see  IirTBRBaT). 

general,  has  no  insurable  interest,  527. 
attaching  or  levying,  has  insurable  interest,  530. 
under  execution,  has  insurable  interest,  when,  533. 

CUSTOMS  (see  EviDEUfCE— Policy). 

insurer  bound  to  know,  104,  129,  327,  451. 
presumed  to  insure  with  reference  to,  104,  129,  451. 
of  trade  or  business,  notice  of,  327. 


D. 

DAMAGES  (see  Loss — Policy — Adjustment  of  Loss). 
in  case  where  insurer  rebuilds,  253-264. 

DEATH : 

of  assured,  effect  of,  on  policy,  547. 

DEED  (see  Alienation). 

of  property  insured,  and  mortgaged  back,  546. 

DESCRIPTION  (see  Policy— Application). 
of  the  risk  a  wan-anty,  when,  276. 

DETACHED : 

meaning  of,  in  policy,  159. 

DOUBLE  INSURANCE  (see  Policy— Inscbancb— Other  Insueanob). 
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DWELLINGS  (see  Lnsuranck— Policy). 

policies  and  wajTanties  i7t  presenti  and  continuing  relating  to,  184-187. 
■what  are,  184. 

E. 

EQUITABLE  INTEREST  (see  Interest— Insdred). 
insurable,  when,  482,  493. 

EQUITY  (see  Specu'ic  Performaitck — Reformation  of  Policies). 
remedies  in  court  of,  821. 
to  compel  sui-render  of  policies,  821. 
to  correct  erroi-s  in,  822. 

to  restrain  enforcement  of  judgment  against  insurer,  823. 
to  compel  issue  of  policy,  29-34. 
to  enforce  payment  of  loss,  29-34. 
to  compel  application  of  funds  by  mutual  company,  823. 

ESTOPPEL  (see  Subrogation — Policy — Application — Agents). 

where  the  insurer  is  estopped  from  recovering  against  a  wi'ong-doer,  792. 
when  insurer  is  estopped  from  setting  up  breaches  of  conditions,  663,  837. 
iUustrations,  314-316,  457,  461  n,  663,  672-683,  837. 
policy  need  not  be  reformed  when  estoppel  applies,  841-844. 
assured  charged  with  bui'den  of  proving  insurer's  knowledge,  841. 
when  policy  contraiy  to  usages,  incidents  or  nature  of  risk,  insurer  pre- 
sumed to  know,  314-316,  332,  457,  461  7v,  672-683,  837-841. 

EVIDENCE : 

of  contract  of  insurance,  35. 

parol  evidence  not  permissable  to  vary  or  contradict  a  policy,  11. 

presumptions  in  case  of  entry  by  an  agent  in  the  books  of  a  company,  63. 

presumptions  in  favor  of  insured,  63. 

issue  of  policy  prima  facie  evidence  of  title,  500. 

waiver  may  be  shown  by  parol  proof,  841. 

what  facts  may  be  shown  to  establish,  841-844. 

how  insurer  may  avoid  effect  of,  842. 

how  powei-s  of  agent  may  be  shown,  624-690,  846. 

as  to  value  of  property,  844. 

personal  property,  844. 

buildings,  845. 

of  usages  and  customs,  848. 

experts,  evidence  of,  admissable  when,  854. 

when  printed  mles,  circulara,  advertisements,  etc.,  are  admissable,  849. 

ambiguity  in  policy,  when  and  what  evidence  admissable  to  explain,  190, 

848,  868-870. 
to  establish  fraud  or  wilful  burning,  228,  851,  861. 
when  and  to  what  end  proofs  of  loss  are  admissable,  860. 
circumstances  surrounding  the  risk,  861. 
what  must  be  shown  to  establish  other  or  double  insurance,  862. 
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EXECUTORS  AND  ADMINISTRATORS  (see  Ihtbkbst). 
have  insurable  interests,  530. 

EXPERTS : 

evidence  of,  admissable  when,  854. 

EXPLOSION  (see  Policy— Loss). 

caused  by  fire  within  policy,  when,  194-213. 

EXPRESS  WARRANTIES: 

all  stipulations  or  conditions  in  the  policy  are,  130,  234  n,  313-316. 

F. 

FACTORY : 

policy  covering,  embraces  all  biiildings  used  as,  125  n,  1. 

FALL  OF  BUILDINGS : 

not  liable  for  destruction  of,  by  fire,  after  they  have  fallen,  237. 
liable  for  injuries  fi'om  falling  of  adjacent,  when,  219. 

FALSE  REPRESENTATIONS  (see  Feaud  —  Policy  —  Application— Repeesbk- 

TATION — MlSKEPRESEUTATIOlf ) . 

policy  not  always  void  for,  168. 
as  to  title,  168-173. 

FALSE  SWEARING: 

by  insured,  avoids  policy,  when,  744. 
when  it  does  not,  744-747. 

FIRE-WORKS :  

keeping  of,  does  not  avoid  policy,  when,  150  n. 

FIXTURES  (see  Interest). 
may  be  insured,  528. 

FLOATING  POLICIES  (see  Policy). 
shifting  risk,  104-108. 

FIRE  INSURANCE  (see  Insurance— Policy— Cohthact). 
contract  of,  2. 

when  inter  vires,  3. 

ultra  vires,  3. 
one  of  indemnity,  4. 
similar  to  bond  of  indemnity,  4. 
guaranty  against  loss  by  fire,  4, 
consideration  for,  5. 

premium  in  case  of,  5. 

of  modern  oi-igin,  5.  

nature  of,  8. 

leading  characteristics,  8. 

need  not  be  in  writing,  10,  12,  14,  29. 
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parol  evidence  not  generally  admissible  to  contradict  or  vary,  11. 

construction  of,  12. 

conditions  of,  may.be  waived,  13. 

requisites  of  valid,  13-16. 

elements  of,  18. 

must  be  complete,  19-21. 

in  case  of  failure  to  notify  the  applicant  of  rejection,  24. 

in  case  of  discretion  g-iven  to  the  ag-ent  as  to  the  company,  25. 

power  of  agents  to  bind  the  company,  25. 

distinction  between  executory  and  executed,  29. 

parol,  when  enforced  in  equity,  29-34. 

how  pTOvied^  35-37. 

conditions  precedent,  37. 

plaintiif  must  establish,  38-40. 

may  be  renewed  by  parol,  41. 

plaintiif  must  establish  authority  of  agent,  42. 

policy,  application  for  and  acceptance  by  mail,  43. 

where  both  parties  are  ignorant  at  the  time  of  the  desti-uction  of  the 

property,  and  policy  is  ante-dated,  45. 
acceptance  of,  binds  the  company,  46. 

when  sent  by  mail,  49-55. 
policy,  when  conditionally  delivered,  56. 
where  the  agent  is  to  select  the  company,  61. 
presumptions,  in  certain  cases,  63. 
may  be  complete,  when  rate  not  agreed  on,  64. 
in  case  of  acknowledgment  of  receipt  of  premium  in  the  policy,  65. 
prepayment  of  premium,  66. 

may  be  waived,  66-72r 
premium,  effect  of  usage,  72. 

not  always  essential,  78-79. 

payable  until  the  policy  issues,  74. 
when  binding  on  the  company,  76-78. 
when  agent  bound  to  deliver,  80-82. 

when  affected  by  provisions  of  the  application,  if  not  delivered,  82. 
should  conform  to  agreement  of  the  parties,  82,  83. 
not  affected  by  mistake  in  the  value  of  the  property,  on  the  part  of  the 

insurer,  84. 
neglect  of  formalities  will  not  affect,  84-86. 

FOECE  PUMP : 

condition  relating  to,  334. 
■what  is  included  under  tei-m,  334,  335. 
power  to  operate  included,  334,  335. 

FOREIGN  COMPANIES: 

liable  for  risks  taken  outside  their  jurisdiction,  829, 
contracts  made  by,  by  what  law  governed,  189. 
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FORFEITURE  (see  lysuEAifCE— Policy). 
when  waived,  66,  608,  612,  715,  728. 

FORTHWITH : 

what  is,  within  meaning  of  policy,  161,  693,  696, 

FRAUD : 

not  presumed,  233. 

in  securing  policy,  effect  of,  146. 

attempt  at,  avoids  policy,  when,  744,  747. 

wilful,  must  be  established  to  avoid,  744. 

large  over-valuation,  does  not  establish,  746. 

question  for  juiy,  747. 

in  case  of,  when  insurers  may  recover  back  money  paid,  780. 

FURNITURE  DEALERS : 

stock,  policy  on,  embraces  what,  125, 


G. 

GASOLINE : 

when  use  of,  does  not  avoid,  165. 

GERMAN  JOBBER : 

policy  covering  stock  of,  includes  fire-works,  150  n. 

GOODS : 

intermingling  of,  operates  to  avoid  policy,  when,  615. 
"kept  in  counti-y  story,"  149-155. 

GOODS  IN  COUNTRY  STORE  (see  Coumtbt  Stoebs). 

GROSS  NEGLIGENCE  (see  Negligencb— Policy— Evidenob). 
may  furnish  evidence  of  coiTupt  design,  224,  229. 

GUNPOWDER : 

keeping  of,  does  not  avoid  policy,  when,  149. 

H. 

HAZARDOUS  ARTICLES: 

keeping  or  use  of,  does  not  avoid  policy,  when,  149-155. 
when  does,  130,  244,  362,  368-376. 

HEAT  (see  Policy— Risks— Loss). 

injui-y  by,  not  within  risk,  192. 

HOTEL: 

building  insured  as,  need  not  be  used  as,  for  whole  term,  351. 
HOUSE  (see  Dwbllixgs). 

what  is  embraced  in  policy  upon,  165. 
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HUSBAND  (see  Inteekst), 

has  insui-able  interest  in  property  of  wife,  when,  528. 


IMMEDIATE : 

what  is,  within  meaning  of  policy,  161. 

IMPLIED  LICENSE : 

what  is,  from  what  implied,  362-366,  368,  378. 

INCIDENTS  OP  RISK  (see  Evidencb— Policy). 
insurer  bound  to  know,  314-816,  457,  461  n. 
presumed  to  insure  with  reference  to,  358,  382,  461  n. 
policy  not  avoided  by  mattei-s  i-egarded  as,  457. 

INCREASE  OF  RISK  (see  Risk— Alteeation— Wakbanty). 

when  material  per  se,  438,  439,  459. 
question  for  jury,  439. 
for  court,  439. 

test  as  to  what  is,  443. 

effect  of  knowledge  by  agent,  440. 

in  case  of  erection  of  adjoining  buildings,  442. 

conditions  relating  to,  not  extended  by  implication,  444. 

notice  of,  not  required  unless  by  stipulation,  446. 

change  of  tenant  not,  446. 

usuages  affecting,  451. 

in  case  of  change  of  business,  454. 

stoves,  use  of  additional,  is  not,  462. 

experts  when  admissible  to  prove,  455. 

burden  of  proof  on  insurer,  459. 

in  case  of  enlargement  of  building,  463. 

by  tenant  or  third  persons  does  not  invalidate  policy,  446,  451. 

can  be  no  offset  of  benefits,  454. 

ordinai"y  repairs  not  within  condition,  457. 

enlargement  of  building,  effect  of,  463. 

burden  of  proving  increase  on  insurer,  459. 

when  results  from  ordinary  use,  or  incidents  of  property,  not  within  condi- 
tion, 451. 

condition  as  to,  independent,  and  if  certain  use  is  prohibited,  policy  void, 
whether  material  or  not,  453. 

any  increase  avoids,  453. 

INCUMBRANCES : 

what  are,  542-571. 

must  be  stated,  when,  301. 

avoid  policy  when,  237. 

mis-statements  as  to,  avoid  policy,  when,  237,  293,  301. 
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INDORSEE  (see  Intekest). 

of  mortgage  note  may  have  insurable  interest,  529. 

INDORSEMENTS  (see  Policy.) 
on  policy  a  part  of,  292. 

INSOLVENT : 

insurable  interest  of,  485. 

INSOLVENCY : 

of  company  in  which  other  insurance  has  been  obtained,  effect  on  forfeit- 
ure, 615. 

INSURABLE  INTEREST  (see  Intekest—Insubbd— Contracts). 

INSURED :         | 
who  is,  2. 

must  have  interest  in  property,  468,  .534. 
rights,  against  insurer,  246,  247. 
procuring  through  another,  bound  by  that  person's  acts,  246. 

INSURER  (see  Application — Policy — Agent). 
who  is,  2. 

may  rely  on  statements  of  assui'ed,  304. 
cannot  make  its  agent  agent  of  insured,  628. 
limitation  upon  agents  of,  629. 
agent  of,  rule  where  he  fills  application,  632. 

secret  limitations  on  authority  of,  637. 

waiver  by  of  conditions,  641. 

application  of  maxim  qui  faeit  per  aliwm,  etc.,  643. 

may  waive  forfeiture,  641,  646. 

effect  of  knowledge  of  other  insurance,  647. 

power  to  waive  proof  of  loss,  648. 

distinction  between  general  and  special,  652. 

apparent  power  of,  instances,  656-662. 

no  presumption  as  to  power  of,  663. 

when  knowledge  by,  excuses  insured,  663-668. 

facts  known  by,  do  not  mislead,  669. 

knowledge  of  facts  relating  to  risk,  672-682. 

illustration  of  effect  of  knowledge  by,  675-681. 

no  power  to  settle  losses  by,  implied,  682. 

notice  to,  notice  to  principal,  672-682. 

mistake  of  imputable  to,  683. 

revocation  of  authority  of,  685. 

his  clerk,  686. 

in  case  of  a  firm  of  two  or  more,  690. 
effect  of  death  of  one,  690. 

INSURANCE  (see  Fieb  Insurance— Policy— Contract). 
fire,  insurance  against,  2. 
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who  may  be  insurers,  2. 
contract  of,  2. 

■when  inter  vires,  3. 

ultra  vires,  3. 
one  of  indemnity,  4. 

does  not  essentially  differ  from  a  bond  of  indemnity,  ».  4. 
guaranty  against  loss  by,  n.  4. 
consideration  for,  premium,  5. 
of  modern  origin,  5. 
early  views  of,  entertained,  n.  6. 
nature  of,  8.  / 

leading  characteristics  of,  8. 
need  not  be  in  writing,  10. 

parol  evidence  not  generally  admissible  to  contradict  or  vai-y,  11. 
constniction  of,  12. 

as  affected  by  order  or  application,  12. 

by  premium  note,  12 
parol  agreement  for,  when  valid,  12-14. 

conditions  as  to  prepayment  of  premium  may  be  waived,  13. 
must  be  complete,  13. 
the  thing  insured  or  the  subject,  15. 

matter  must  exist,  14. 
amount  of  indemnity  must  be  fixed,  16. 
dui-ation  of  the  risk,  16. 
consideration  must  be  agreed  upon,  16. 
elements  of,  18. 

must  be  complete  and  perfect,  19-21. 
effect  of  failure  to  notify  applicant  of  the  rejection  of  application 

for,  24. 
where  a  discretion  is  given  the  agent,  as  to  what  company,  25. 
power  of  agents  to  bind,  25. 

distinction  between  contract  of,  and  for  insurance,  25-27. 
distinction  between  executed  and  excutory,  29. 
parol,  when  enforced  in  equity,  29-34. 
how  proved,  35-37. 
conditions  precedent,  37. 
must  be  established  by  plaintiff,  38-40. 
policy  may  be  renewed  by  parol,  41. 
assured  must  show  authority  of  the  agent,  42. 
application  for  and  acceptance  of  by  mail,  43. 
where  the  property  at  the  time  has  been  destroyed,  of  which  both 

parties  are  ignorant,  45. 
acceptance  binds  the  company,  46. 
when  notice  of  acceptance  is  sent  by  mail,  49-55. 
when  policy  is  conditionally  delivered,  56. 
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conditions  precedent  as  to  assured,  56. 

takes  effect,  when,  56 

where  policy  is  issued,  but  not  delivered,  56-61. 

where  the  agent  is  to  select  the  company,  and  makes  an  entry  in 
their  books,  61. 

presumptions  in  case  of,  63. 

may  be  complete  when  rate  not  agreed  on,  64. 

in  case  of  acknowledgment  of  receipt  of  premium  in  the  policy,  65. 

prepayment  of  premium,  66. 
may  be  waived,  66-72. 

premium,  effect  of  usuage,  72. 

payment  of  not  always  essential,  73-79. 
not  payable  until  the  policy  issues,  74. 

when  application  for  policy  will  bind  the  company,  76-78. 

when  agent  bound  to  deliver  policy,  80-82. 

when  policy  affected  by  the  application,  if  not  delivered,  82. 

policy  should  conform  to  agreement,  82,  83. 

when  may  be  enforced  though  the  insurers  were  mistaken  as 

to  the  value  of  the  property,  84. 
when  the  omission  of  a  mere  formality  will  not  affect,  84-86. 
who  may  be  insured,  497-534. 

interest  of,  required  in  the  property,  468. 
contract  of,  void  unless  interest  exists,  476. 
assured  must  have  at  the  time  of  loss,  476. 

illustrations,  477-480. 

jEtna  Ins.  Co.  v.  Miers,  477. 

Redfield  v.  Holland  Pui-chase  Ins.  Co.,  478. 
may  exist  without  property  in,  480. 

cases  illustrating,  481. 
equitable  interest,  482-484,  522. 
contingent,  482-484. 

in  case  of  assignees,  482-484. 
rights  insurable,  must  be  susceptible  of  enforcement,  486. 
in  case  of  attachment,  487. 
in  case  of  mechanic's  lien,  487,  488. 
in  case  of  mortgage,  after  decree,  488-491. 

legal  title,  in  the  insurer,  where  he  has  no  actual  interest,  491. 
legal  title  not  always  evidence  of  insurable  interest,  492. 
personal  not  necessai-y,  492. 

^ay  exist,  without  being  legal  or  equitable  title,  493. 
in  case  of  liability  of  assured,  if  the  property  is  destroyed,  494-499. 
need  not  be  vested,  499. 
only  quasi,  499. 

policy  prima  facie  evidence  of,  500. 
in  case  of  a  trespasser,  500. 
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stockholders  in  coi-poration,  501. 

one  holding  under  void  or  voidable  contract,  502. 

defective  title  doefe  not  affect  rights  of,  503. 

iudorser  of  mortgage  note,  504. 

contingent  liability,  505. 

possible  loss,  505. 

title  need  not  be  stated  unless  requii-ed,  506. 

custody  of  property,  but  no  interest  in,  507. 

consignee  or  bailee,  511-518. 

nature  of  the  relation  the  test,  518. 
policy  may  be  made  an  incident  of  property,  520. 
in  case  of  partners,  523. 

liability  to  another  foi'  loss  of  property,  527. 
a  general  creditor  has  no  insurable  interest  in  debtor's  property,  527. 
in  case  of  fixtui-es,  528. 

one  held  out  as  but  not  a  partner,  528. 

tenancy  by  curtesy,  528. 

of  husband's  interest  in  wife's  property,  528. 

lien  for  materials,  529. 

trustees,  529. 

INTENTION : 

of  parties,  gathered  from  policy,  controls,  126. 

parol  evidence  not  admissible  to  show,  when  contract  is  explicit,  126. 

INTEREST  (see  IirscKAifCE — Policy — Application — lysuEBD — Contract — Insvk- 
ABLE  Interest). 
of  assui-ed  need  not  be  stated  unless  required,  295. 
when  required,  must  be  truly  stated,  296. 
in  property  remains  until  sale  is  complete,  535,  571. 
required  in  property  insured,  468. 
policy  void  for  want  of,  476. 
must  exist  at  time  of  loss,  476. 

cases  illustrating,  477,  480. 
when  may  exist  without  property  in,  480. 

cases,  481. 
equitable,  482,  484. 
contingent,  482,  484. 
in  case  of  assignees,  482,  484. 
rule  in  case  of  contingent,  485. 
must  be  susceptible  of  enforcement,  486. 
in  case  of  attachment,  487. 

mechanic's  liens,  487,  488. 
in  case  of  mortgage  after  a  decree,  488,  491. 
in  case  of  legal  title,  but  no  actual  interest,  491. 
legal,  not  always  evidence  of  insm-able  interest,  492.         
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INTEREST— CoratiwMeti. 

personal,  not  necessaiy,  492. 

may  be  insurable  without  legal  or  equitable  title,  493. 

in  case  of  liability  to  owner  for  the  property,  494,  499,  527. 

need  not  be  vested,  499. 

quasi  interest,  499. 

policy  prima  facie  evidence  of,  500. 

trespasser  no  insurable  interest,  500. 

stockholders  in  corporation,  501. 

vendee  under  void  or  voidable  conti'act,  502. 

defective  title,  503. 

indorser  of  mortgag-e  note,  504. 

of  contingent  liability,  505. 

possible  loss,  505. 
need  not  be  stated  unless  required,  506. 
in  case  of  custody  of  property,  merely,  507. 
consignees  or  bailees,  511,  518. 

nature  of  the  relation  the  test,  518. 
in  case  of  partners,  533. 

liability  for  the  loss  of  property,  527. 
case  of  a  general  creditor,  527. 

fixtures,  528. 

one  held  out  as  partner,  528. 

tenancy  by  curtesy,  528. 

husband's  rights  in  wife's  property,  528. 

lien  for  materials,  529. 

trustees,  529. 

several  persons  may  have,  in  same  property,  529. 

mortgagee,  529. 

assignee,  529. 

reinsurer,  488-491. 

assignor  after  assignment,  485. 

judgment  debtor  after  levy,  488. 

mortgagor  of  the  decree,  488. 
sm-ety  or  indorser,  529. 
mechanic  having  lien,  530. 
mortgagor,  530. 

attaching  or  levying  creditor,  530. 
shei-iffs  in  property  attached,  530. 
judgment  creditors,  530,  533. 
vendee,  530. 

executors  and  administrators,  530. 
tenants  in  general,  531. 
married  women,  531. 
receiptor  of  property,  532. 
agent,  532. 
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DTTEREST— Co»»<i?t«ed. 
trustee,  532. 

joint  owners  and  tenants  in  common,  532. 
master  of  vessel,  533. 
pai-ty  in  profits  of  business,  532. 
contingent,  539. 
need  not  be  described  in  the  policy,  508. 

INTEREST  POLICIES  (see  Policy). 
all  fii-e  insurance  policies  are,  91. 


J. 

JEWELRY : 

not  wearing  apparel,  127. 

JOINT  OWNERS  (see  Policy). 

lights  of,  in  case  of  loss,  252. 

sale  of  interest  of  one  to  the  other,  does  not  avoid  policy,  559-567. 

JUDGMENT  DEBTOR  (see  Intbkkst— Insdbbd). 
right  of,  to  insui-e  after  levy,  488. 

JURY  (see  Evidence — Actions — Trial). 
questions  for,  814,  815. 

JURISDICTION : 

condition  of  policy  ousting  courts  of,  invalid,  747-753. 
requiring  action  in  pai-ticular  court,  invalid,  758. 

exceptions  where  the  provision  is  in  the  charter,  758. 
when  acts  outside  the  limits  of  legislature  creating  it,  are  valid,  829. 

K. 

KEROSENE : 

keeping  of,  does  not  avoid  policy,  when,  150  n,  151-155. 


LEGAL  INTEREST  (see  Interest— Insurbe). 

not  necessary  to  constitute  insurable  interest,  493. 

LEGAL  TITLE  (see  Title — Interest — Insured). 

LICENSE : 

effect  of,  131-139. 

may  be  implied,  362-366,  368-378. 

from  what,  how  and  when,  131-139. 

LIGHTS : 

kerosene  used  as,  does  not  avoid  policy,  when,  150-155. 
when  use  of  lights  prohibited,  avoids,  344  n,  357. 
57 
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LIEN  (see  Iwsuhbe — Interest). 

for  material,  insurable,  529.  , 

LIGHTNING : 

loss  by,  when  within  the  risk,  194.  , 
when  not,  194. 

LIQUORS : 

keeping  of,  avoid  policy,  when,  187. 
when  not,  149-155. 

LIMITATIONS  OF  ACTIONS : 

provisions  of  policy  relating  to,  valid,  754. 

effect  of  war  on,  757. 
prematui-e  actions,  rule  as  to,  757. 
what  is  commencement  of  action,  759. 
delay  induced  by  insurer,  effect  of,  761. 
when  provision  attaches,  762. 

right  of  action  accrues,  762. 
condition  of  policy  as  to,  may  be  waived,  762. 

waiver  may  be  implied,  762. 
rule  when  the  contract  is  by  parol,  758. 

when  adjustment  is  a  condition  precedent  to  right  of  action,  758. 
appointment  of  receiver,  effect  of,  on  condition,  758. 

LOSS  (see  Insubancb — Policy — Proofs  of  Loss — AojusTMEifT  op  Loss). 
must  be  the  consequence  of  ignition,  192-215. 
in  consequence  of  explosion,  194. 

caused  by  fire,  200-213. 
by  destruction  of  building  to  arrest  fire,  213. 

theft  in  case  of  fire,  215. 

perils  insured  against,  216. 
promise  to  pay  when  not  liable  for,  236. 
insured  must  show  it  to  be  one  not  excepted  against,  239. 
partial,  quiets  policy  only  to  extent  of  amount  paid,  770. 
how  ascertained,  763-781. 
must  be  within  the  peril  insured  against,  194. 
by  explosion,  may  be  recovered  when,  194-213. 

heat,  192. 

smoke,  219. 

water,  219. 

lightning,  194. 

theft,  215. 

removal  of  goods,  215-221. 

negligence  of  insured,  221. 

falling  of  adjacent  buildings,  219. 

destruction  of  building  to  prevent  spread  of  fire,  213. 
of  machinery,  what  is  included,  119,  160. 
insured  bound  to  exert  himself  to  save  property  and  prot«ct  salvage,  776. 
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M. 

MACHINERY  (see  Policy— Property). 

what  is,  a  question  for  the  court,  160. 

MAGISTRATE'S  CERTIFICATE  : 

conditions  of  policy  relating  to,  must  be  complied  with,  710. 

when  waiver  of,  may  be  implied,  711,  715. 
defective,  sufficient  when,  713.  « 

who  is  neai-est  magistrate,  711-713. 
rule  when  nearest  magistrate  is  disqualified,  713. 
when  magistrate  refuses  to  give,  713,  714. 

statute  conflicts  with  policy,  rule,  713. 
what  excuses  production  of,  714. 

MAIL: 

acceptance  of  risk  placed  in,  effect  of,  49-56. 
premiums  sent  by,  effect  of,  270. 

MANUFACTURED  AND  IN  PROCESS  : 

policy  covering  in  terms,  embraces  what,  106. 

MARRIED  WOMEN  (see  Iktbrbst). 

have  insurable  intei'est  in  estate  of  husband,  531. 
MASTER : 

of  vessel  usually  has  insurable  interest,  533. 

MATCHES : 

keeping  of,  does  not  avoid  policy,  when,  148. 

MATERIALS : 

of  building,  not  covered  by  policy  upon  the  building  as  such,  239. 

MECHANICS  (see  Iusureb— ^Ih^sdeed — Iutbrest). 
right  to  insui-e  lien,  487. 
insurable  interest  in  case  of  liens,  530. 

MERCHANDISE : 

policy  on,  only  covere  property  kept  for  sale  and  does  not  cover  property 
kept  for  use,  123. 

MINISTER'S  CERTIFICATE  (see  Proof  of  Loss— MiaiSTBATE's  Cbrhficatb). 
doctrine  relating  to,  710-715. 

MIS-DESCRIPllON  (see  Policy). 
effect  of,  113-116. 
when  policy  avoided  by,  405-414. 

application  of  maxim,  falso  demonsti'atio,  etc.,  to,  406-410. 
illustration  of,  406-411. 

MISTAKES  (see  Poncy—EviDBNCB— Reformation  of  Policibs— Agbwts). 
in  policies  may  be  explained  by  parol,  when,  190. 
when  policy  will  be  refoi-med,  796-811. 
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MIS-STATEMENT  (see  Policy— Evidence— Application). 
as  to  incumbrances,  effect  of,  237. 

neglect  to  state,  237. 
as  to  title  or  incumbrances,  what  are,  293. 

MISREPRESENTATION  (see  Application— Waerantt— Policy), 
and  concealment  defined,  379. 

of  material  facts,  380. 

need  not  be  fraudulent^  380-382. 

in  application,  382-391. 
insurer  not  bound  to  disclose  facts  which  insurer  knows,  or  ought  to  know, 
382-391. 

not  bound  to  communicate  facts  arising'  subsequent  to  insurance,  391- 
395. 
to  affect  policy,  must  be  material,  395-307. 
test  of  materiality,  395^07. 
as  to  interest,  307. 
interest  need  not  be  stated  unless  called  for,  308. 

statement  may  be  waived,  399. 
concealment,  when  covered  by  warranty,  401. 
rule  when  insurer  knew  the  facts,  401. 
when  policy  avoided  by,  405. 
in  relation  to  description  of  property,  406. 

in  case  of,  when  policy  can  only  attach  according  to  its  terms,  411. 
general  rule  in  case  of  warranty,  412. 
oral,  and  illustrations  of  the  doctrine,  414,  419. 
in  case  of,  when  actual  fraud  need  not  be  shown,  419. 
no  distinction  between,  and  concealment,  422. 
in  case  of  failure  to  disclose  proximity  of  other  buildings,  423. 
in  answer  to  inquiries,  423. 
as  to  true  state  of  title,  423. 

where  the  insurer  is  bound  to  take  notice  of  extent  of  risk,  424. 
of  value — over  valuation,  425-431. 
materiality  in  case  of,  431. 

question  for  jury,  431. 
fraud  in  case  of,  will  not  be  presumed,  433. 
in  case  of  re-insurance,  433. 

insurer  can  take  no  advantage,  in  case  of  personal  examination  of  the 
mattei-s,  434. 

MONEY  PAID  (see  Policy). 

as  premium,  right  to  recover,  .back  in  certain  cases,  248. 

MORTGAGE  (see  Alienation— Policy). 

of  property,  when  it  avoids  policy,  549. 

MORTGAGOR  (see  Inteebst—Insuebe— Subrogation). 
right  to  insure,  488,  491.  • 
where  he  assigns  policy  to  mortgagee,  794. 
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MORTGAGOR— ContiMMed. 

rig-lit  to  have  insurance  money  paid  to  assignee  before  debt  is  due  applied 

to  restore  property  destroyed,  236. 
breach  of  condition  by,  avoids  policy  in  hands  of  mortgagee,  245,  574,  863. 

MORTGAGEE  (see  Polici — Ihshrkr — Interest). 
rights  under  assigned  policy,  236. 
when,  may  insure,  529. 
has  insurable  interest,  when,  530. 
rights  of  insurer  to  be  subrogated  under,  783. 
when  loss  is  less  than  mortgage  debt,  783. 
when  only  part  of  debt  is  due,  786. 

payment  of  mortgage  debt  after  loss  does  not  i-elieve  insurer,  863. 
when  breach  of  conditions  of  policy  by  mortgagor  defeats  policy,  579,  863. 
when  not,  863. 

will  be  compelled  to  apply  money  received  from  policy  assigned  by  mort- 
gagor, before  debt  is  due,  to  restore  property  destroyed,  236. 
not  obliged  to  look  to  property  for  indemnity,  863,  864  ». 

MUTUAL  INSURANCE : 

peculiar  featui-es  of,  871. 

distinction  between,  and  stock,  871. 

persons  insured  in,  bound  to  know  conditions  of  charter  and  by-^ws,  871. 

exception,  871. 

liability  of  assui-ed  on  premium  note,  871. 

test  for  determining  vaKdity  of  premium  note,  872. 

liability  for  assessments  on,  872,  873. 


N. 

NEGLIGENCE  (see  Policy— Evidence— Gross  Nesliqbkcb), 
of  assured,  no  defense  against,  221-229. 
though  gross,  221-229. 

NOTICE  (see  Policy — Proofs  of  Loss — Dodble  Insurance). 

requirements  of  policy  relating  to,  must  be  complied  with,  191. 
where  policy  requires  notice  of  facts  after  the  issue  of  policy,  244. 
of  other  insurance,  594. 
of  change  of  risk,  191,  444. 
of  incumbrances,  168. 

NOTICE  OF  LOSS  (see  Proof  of  Loss— Policy). 

conditions  of  policy  in  regard  to,  must  be  complied  with,  691. 
time  of,  692. 

compliance  with  terms  of  policy  as  to,  question  for  jury,  693. 
how  "forthwith"  "immediately,"  etc.,  are  construed,  093,  695. 
notice  of  loss,  695. 
who  may  give,  695-705. 


902  Index. 

NOTICE  OF  LOSS— Continued. 

to  whom  may  be  given,  695-707. 

when  in  time,  695-707. 

effect  of  knowledge  by  iiisurer,  699. 

waiver  of,  695-707,  723,  733. 

when  must  be  in  wiiting,  699. 
of  loss  does  not  dispense  with  proofs  of,  740. 
what  excuses  delay  in  giving,  695-707. 
efl'ect  of  notice  of  total  loss,  740. 


OCCUPANCY : 

what  is,  within  meaning  of  policy,  180-188. 

OCCUPATION  : 

of  premises,  what  is,  164,  180-184. 

change  of,  avoids  policy,  when,  446-451. 

when,  does  not,  446-451. 

change  must  be  far  more  hazardous  use,  451-453. 

change  from  one  business  to  another  classed  in  same  hazard  does  not 

avoid,  362,  366,  454. 
temporary,  for  hazardous  purpose  does  not  avoid,  355-362. 
must  be  habitual,  164,  355-362. 

OPEN  POLICIES  (see  Policy). 
what  they  are,  91. 
the  value  not  determined  in,  91. 
property  cannot  be  valued,  91. 

OPINIONS : 

of  agents,  insurer  may  act  upon,  414  n,  1. 
of  experts,  admissible,  when,  854. 

ORAL  CONTRACTS  (see  Pabol  Cowtbacts). 

OTHER  INSURANCE  (see  Policy— Doublb  Insueabcb). 
as  it  affects  policy,  586-623. 
when  other  policy  is  void,  586. 
when  simply  voidable,  589. 
when  void,  without  notice,  594. 
policies  must  cover  the  same  property,  rule,  595. 
must  be  other  insurance  with  assent  of  insured,  596. 
identity  of  interest,  test  of,  597. 
when  contract  is  by  parol,  rule,  599. 
effect  of  other  insurance  without  notice,  600. 

notice  ^ven  to  agent  of,  601. 

knowledge  of  agept  of,  601. 

substantial  compliance  with  policy,  603, 
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OTHER  INSURANCE-Cowtmwd. 

chai-ter  provisions,  603. 
prior  insurance  and  erroneous  statements  relating  to,  603. 
notice  of,  to  former  agent,  607. 
change  of  risk,  60S. 
amultaneous  policies,  608. 

endoi-scment  of  prior  or  subsequent  policy,  611. 
knowledge  of  other  insui-ance,  612,  647. 

waiver  of  breach,  612. 
assent  must  be  given  or  policy  cancelled  in  certain  cases,  613. 
pai'ol  contract  relating  to,  614. 
breach  of  contract  relating  to,  614. 
breach  of  conditions  relating  to,  not  affected  by  insolvency,  rule  in 

case  of,  615. 
in  case  of  confusion  of  goods,  615. 

evidence  that  policy  does  not  cover  loss,  616. 

notice  required  by  policy,  617. 

may  show  policy  covere  other  property,  618. 

special  conditions  waived,  when,  618. 

partial  breach  of  conditions,  619. 

docti-ine,  620. 

i"e-insurance,  621. 

OVER-VALUA.TION : 

avoids  policy,  when,  425. 

must  be  fi-audulent,  425-432. 

mere  mistake,  425. 

when  it  is  expression  of  an  opinion,  does  not  avoid,  426. 

OWNERSHIP : 

of  property  insured  need  not  be  shown  to  establish  insurable  interest,  295. 
when,  must  be  stated,  301. 
effect  of  misstatement,  349. 


PAROL  CONTRACTS  (see  CoNTBAcr—IifsiiBAifCB— Policy). 

contract  of  insui-ance  or  to  insure  may  be  by  parol,  10-86. 

of  reinsurance  must  be  in  writing,  86. 

elements  requisite  to  make  valid  verbal  contract,  15. 

risk  must  be  agreed  on,  16. 

premium  must  be  fixed,  16. 

duration  of  lisk,  16. 

contract  must  be  complete,  15-28. 

when  it  is  complete,  15-28. 

how  proved,  35. 

bm-den  of  proof  on  assured,  35. 

equity  will  enforce,  29-34. 
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action  lies  upon  parol  agi-eement,  delivery  of  policy  not  indispensable,  56- 

61,  817. 
contract  made  with  agent  binding,  when,  15-86. 
acceptance  of  risk  by  mail,  when  it  takes  effect,  43. 
effect  when  property  was  destroyed  before  application  was  made,  45. 
when  company  is  left  discretionary  with  agent,  risk  attaches,  when  he 

elects,  61. 
when  contract  is  complete,  although  i-ate  of  premium  is  not  definitely 

fixed,  64. 
when  terms  of  contract  I'est  upon  presumptions,  63. 
presumption  as  to  acceptance  of  policy  arising  from  its  retention  by 

assured,  56. 

PARTNERS  (see  Interest  Insbebb). 
insurable  interest  of,  523. 
may  insure  interest,  528. 

effect  of  sale  of  pne  partner  to  others,  559,  567. 
dissolution  of  firm,  effect,  of  on  policy,  568. 
right  of  one  partner  to  insure  interest, 

PAWNBROKER : 

insurable  interest  in  property  held  in  pledge,  528. 

PERSONAL  INTEREST  (see  Ihtehest— Ljsubeb). 
not  always  necessary,  492. 

PHOTOGRAPHER'S  STOCK  : 

what  is  embraced  in,  150  n. 
PLAN: 

of  premises,  required  to  be  made,  defective,  avoids  policy,  when,  303. 
PLEAS : 

what  matters  must  be  specially  pleaded,  378,  830,  831. 
what  pleas  must  embrace,  830. 
effect  of  demurrer,  831. 
rule  when  plea  is  traversed,  831. 
PLEDGOR : 

has  insurable  interest  in  property  pledged,  528. 
POLICY  (see  Insdrancb — Fire  Iksueancb — Contbact). 
of  insurance  against  fire,  2. 
who  may  insure,  2. 
when  inter  vireg,  3. 

ultra  vires,  3. 
a  contract  of  indemnity,  4. 
consideration  for,  5. 
premium,  5. 
nature  of  contract,  8. 
leading  characteristics  of,  8. 
parol  evidence  not  generally  admissible  to  contradict  or  vary,  11. 
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construction  of,  12. 

as  affected  by  provisions  of  note  given  for  premium,  12. 

pai'ol  agreement  for,  when  valid,  12-86. 

conditions  of  may  be  waived,  13. 

contract  must  be  complete,  13.   ' 

subject-matter  must  exist,  15. 

indemnity  must  be  fixed  in,  16. 

duration  of  the  risk,  16. 

consideration  of,  16. 

elements  of,  18. 

must  be  complete,  19-21. 

notice  of  rejection  of  application  must  be  g^ven,  when,  24. 

where  the  ag-ent  has  a  dissention  as  to  the  company,  where  the  risk  is 

to  be  placed,  25. 
agents,  power  to  bind  company,  25. 

distinction  between  conti-act  of,  and  for  insurance,  25,  27. 
executed  and  executory  contracts  for,  29. 
conditions  precedent  in  cases  of,  37,  56. 
must  be  shown  by  plaintiif,  88,  40. 
may  be  renewed  by  parol,  41. 
must  show  authority  of  agent,  when,  42. 
application  for  and  acceptance  by  mail,  43. 
where  the  policy  is  antedated,  and  both  parties  are  ignorant  of  the 

loss  at  the  time,  45. 
when  acceptance  binds  the  company,  46. 

notice  of  acceptance  is  sent  by  mail,  49-55. 

conditionally  delivered,  56. 
when  it  takes  effect,  56. 
issued,  but  not  delivered,  56-61. 

substitution  of  policy  without  assent  of  assured,  not  binding,  56. 
when  the  agent  is  to  select  the  company,  61. 
presumptions  in  case  of,  63. 
when  rate  not  agi-eed  on,  64. 

effect  of  acknowledgment  of  receipt  of  premium  in,  65. 
prepayment  of  premium,  66. 

may  be  waived,  66-72. 
premium,  effect  of  usage,  72. 

not  always  essential,  73-79. 

not  due  till  policy  issues,  74. 
when  applied  for  will  bind  the  company,  76-78. 
when  agent  bound  to  deliver,  82. 

stipulations  of  application  may  affect,  if  not  delivered,  82. 
should  conform  to  agreeement,  82,  83. 

when  enforceable,  though  insurers  mistaken  as  to  value,  84. 
formal  omission  will  not  affect  validity,  84-86. 
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kinds  of,  89. 

wager,  89,  90. 

interest  or  no  interest,  test  for  determining,  91. 
interest,  91. 
open,  91,  92. 
blanket,  91,  92. 
floating,  91,  92. 
valued,  92. 

definition  of,  92. 

illustration  of,  92-96. 

converted  from  open,  how,  96. 

what  are  not,  96,  97. 

conclusive  though  propei-ty  over  valued,  97-102. 

gross  over  valuation  presumptive  evidence  of  fraud,  when,  97. 

in  case  of  limitation  of  liability  to  a  certain  proportion  of  value,  102. 

when  a  portion  of  the  property  not  at  risk  at  the  time  of  loss, 
rule,  102. 

where  valuation  is  fixed  by  insurer,  103. 

shifting  i-isks,  104-108. 

places  within  the  description,  108-110. 

property  covered  by,  110-112. 

efiect  of  permission  to  i-emove  goods,  112,  113. 
misdescription,  113-116. 
location  of  goods,  116. 
when  within  the  desci-iption,  116,  117. 
when  change  of  location  does  not  affect,  117. 

property  does  not  belong  to  class  insured,  118. 

concealed  property  not  covered,  118,  119. 

property  of  same  class  covered,  though  not  in  use,  119. 
what  property  covered  by  implication,  119-155. 
stock  in  trade,  119,  129. 
covers  fixtures,  when,  120. 
fixtures  and  gas  metres,  121. 
stock  in  trust,  122. 
merchandise,  122,  125. 
intention  detei-mined  from  the  policy,  126. 
construction  of,  127-129. 
conditions  in  policies,  130,  138. 
classification  of  hazards,  eflfect  of,  130-138. 
ambiguous  conditions,  138-147. 
repugnant  stipulations,  138-147. 

cunningly  devised  policies  not  favored  by  courts,  142. 
doubts  about  the  meaning  of  policy  construed  in  favor  of  insured,  146. 
conditions  must  be  properly  inserted,  147. 
construction  in  favor  of  the  assiired,  147. 
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■wi-itten  stipulations  prevail  over  printed,  148. 

repugnant  stipulations  as  to  subject  matter,  149,  155. 

insurer  presvuned  to  know  the  usual  com-se  and  incidents  of  a  business, 

n.  150. 
not  aflfected  by  the  usage  of  insurance  companies,  generally,  155. 
construction  of  provisions  making  them  void  or  voidable,  156. 
alteration  by  indorsement,  156.  , 

construed  according  to  its  terms,  157. 
when  it  takes  effect,  158. 
suspended  may  re-attach,  when,  158, 
■when  exhausted,  159. 
detached,  meaning  of,  159. 
on  machinery,  what  is,  160. 
on  property  in  trast,  how  construed,  160. 
from  one  day  until  another,  161. 

"forthwith,"  "immediate,''  "contiguous,"  construed,  161. 
the  term  "  contained  in,"  162. 

"  deliver  in,"  162. 
teiTDS  "hazardous,"  "extra  hazardous,"  163. 
application  of  the  maxim  expressio  unius  est  exclusio  alterius,  in  the 

construction  of,  163. 
the  tei-ms  "occupied,"  "vacant,"  164. 

"keeping,"  "storing,"  164,  165. 
on  building  covera  it  entire,  165,  166. 
on  mei-chandise,  what  covered  by,  166. 
of  i-e-insurance,  construction  of  pro  rata  clause,  166,  167. 
not  always  void  when  title  is  incorrectly  stated,  168. 
where  the  insui-ed  has  neither  a  legal  or  equitable  interest,  void,  169. 
statement  of  ownership  means  only  that  the  insured  has  some  insurable 

interest,  171. 
of  interest,  illustration  of  doctrine  of  the  courts,  172, 175. 
forfeiture  of,  when  waived,  176,  178. 
conditions  of,  when  waived,  179. 

waived  by  acts  of  agent,  with  knowledge  of  facts  in  conflict  with, 
179. 
in  case  of  conditions  against  vacancy  or  unoccupancy,  179,  184. 
on  buildings,  wan-anties  in  presenti  and  continuing,  184,  186. 
unlawful  use  of,  187. 

contingent  interests  not  covered  unless  expressed,  188. 
what  law  controls  the  contract,  189. 
assignment  of,  189. 
mistakes  in,  explained  by  parol,  190. 

requirements  of,  as  to  notice  or  consent,  must  be  complied  with,  191. 
loss  must  be  a  consequence  of  ignition,  192. 
does  not  cover  loss  by  heat  without  ignition,  192,  193. 


908  Index. 

VOLICY—Contiwued. 

loss  from  explosion,  193,  213. 

loss  from  the  destruction  of  buildings  to  arrest  fire,  214. 
theft  in  case  of  fire,  315. 
perils  covered  by,  216. 
water  in  case  of  fire,  217. 
when  proximate,  illustration,  219,  220. 
from  negligence  of  the  assured,  wiU  not  avoid,  221,  228. 

illustration  of,  221,  228. 
imprudence  will  not  avoid,  222,  224. 
gross  negligence,  221,  225. 

negligence  may  be  so  gross  as  to  warrant  the  inference  of  design, 
and  avoid,  224,  228. 
premium,  right  to  recover  back,  229. 
assignment  of,  when  it  creates  a  new  contract,  230. 
indorsement  of,  when  it  passes  rights  under,  230. 
where  it  is  not  countersigned  by  agent,  231. 
right  to  cancel,  reservation  of,  when  it  takes  effect,  231. 
when  property  is  threatened  with  destruction,  233. 
when  it  expires,  if  the  hour  is  not  fixed,  234. 
void,  may  be  revived,  234. 
assigned  to  mortgagee,  rale  in  case  of  loss,  promise  to  pay  loss  under, 

effect  of,  236. 
effect  of  misstatement  as  to  incumbrances,  237. 
proceeds  of  it,  after  death  of  the  assured,  239. 

rights  of  widows  and  hail's  to,  239. 
in  case  of  loss,  assured  must  show  the  loss  not  excepted  against,  239. 
effect  of  stipulations  of  distance  of  other  buildings,  240. 

changes  in  adjoining  premises,  242. 
the  statements  in  application  for,  248. 
when  it  required  notice  of  alterations  to  be  given,  244. 
prohibiting  use  of  building  for  certain  pui-poses,  244. 
obtained  through  agents,  assured  bound  by,  246. 
when  a  reform  of,  is  necessary  in  case  of  mistake,  247. 
liability  on,  in  case  other  policies  are  cancelled  or  become  void,  247. 
payments  made  on,  in  case  of  fraud  by  the  insui-er  may  be  recovered 

back,  248. 
payments  made  by  way  of  compi-omise  cannot,  248. 
when  property  is  described  without  limitation  as  to  locality,  248. 
in  blank,  or  to  whom  it  may  concern,  250. 
in  name  of  agent,  252. 

in  the  name  of  principal  without  authority,  252. 
in  case  of  joint  ownership,  252. 
loss  under,  right  to  rebuild,  253,  264. 

when  notice  of  election  to  rebuild  should  be  ^ven,  256. 
when  it  is  converted  into  a  building  contract,  257,  264. 
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renewals  of,  264. 

void,  not  vitalized  by  consent  to  transfer,  265. 
cancellation  without  authority, 

in  case  of  loss,  equitable  lien  upon  the  insurance  money  in  certain,  of 
equitable  owner,  266. 
conditions  in,  must  be  strictly  complied  with  unless  waived,  270. 
premiums,  sending  them  by  mail,  270. 
application  part  of,  when,  272. 
papei-s  annexed  to  policy,  paj-t  of,  when,  272  n. 

misdescription  in  the  application  wiU  not  avoid,  where  insurer  knows  it  not 
to  be  accurate,  279. 
knowledge  of  agent  of,  is  knowledge  of  the  principal,  279. 
when  it  must  show  statements  in  the  application,  are  treated  as  war- 
ranties, 2S3-2S8. 
when  void  in  pai't,  void  intoto,  298. 
all  conditions  and  stipulations  in  policy  are  waiTanties,  130,  234  n,  313-316, 

335,  362-866. 
may  be  made  incident  of  property,  520. 
payable  to  bearer,  520-523. 
contract  peraonal,  53fa. 
alienation  of  property  usually  avoids,  537. 
when  void,  does  not  generally,  540,  559. 
in  case  of  assignment  for  creditora,  540. 
goods  kept  for  sale,  541. 
bankraptcy,  543. 
deed  and  mortgage  back,  546. 
death  of  assured,  547. 
fact  must  be  established,  547. 
in  case  of  decree  under  foreclosure,  548. 
assignment  of  property,  548. 
mortgage,  549. 

special  provisions  relating  to,  551. 
levy  and  sale  of,  under  process,  552. 
must  be  perfected  to  avoid,  554,  558. 
agreement  to,  does  not  affect,  555. 
part  of  property,  effect  of,  554. 
re-conveyance,  558. 
after  loss,  does  not  aflfect  rights,  of  assured,  559-567. 
effect  of  dissolution  of  fii-m,  568. 

]-ule  in  case  of,  570. 
special  provisions  in  policy  relating  to,  571. 
assignment  of,  572. 

attempt  to,  does  not  defeat,  577. 
as  collateral  security,  577. 
what  is,  577. 
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invalidates  when,  579. 

equitable,  581. 

sale  of  property  does  not  amount  to,  581. 

in  case  of  pledg-ing,  582. 
mortgage,  582. 
assent  of  insurer,  583. 
when  void,  586. 

voidable,  559. 
other  insurance,  586-623. 

when  void,  unless  notice  or  assent  is  shown,  594. 

double  insurance,  595. 

invalidates  policy,  when,  596. 
test,  597. 

parol  contracts  relating  to,  598. 

renewal  avoids  policy,  when,  599. 

without  required  notice,  600. 

pel-mission  for,  endoi'sed  on  policy,  600. 

notice  of,  may  be  given  to  agent,  601. 

knowledge  of  agent,  eifect  of,  601. 

what  constitutes  compliance  with  foi"mer  policy  in  relation  to,  602. 

effect  of  charter  provisions  relating  to,  603. 
statements  as  to,  prior,  603. 

verbal  notice  to  agent  of,  605. 

notice,  if  to  former  agent,  not  good,  607. 

when  change  in  description  of  risk  avoids,  608. 
simultaneous  policies,  608. 

renewal  of,  change  of  i-isk,  rule,  609. 
assent  without  endorsement,  611. 
in  case  of  other  insurance  rule,  611. 

knowledge  of,  612. 

waiver  of  breach  of,  in  respect  to,  612. 
when  insurer  must  cancel,  or  assent,  613. 

parol  evidence  relating  to,  614. 
in  case  of  confusion  of  goods,  615. 
evidence  that  policy  does  not  cover  loss,  616. 
notice  required  by,  must  be  given,  617. 
evidence  that  it  covei-s  other  goods,  618. 
special  provisions  of,  waived  by  parol,  618. 
partial  breach  of,  619. 
double  insurance,  620. 
re-insurance,  621.  • 

where  void,  in  case  of  other  insurance,  586-623. 
in  case  of  double  insurance,  voidable,  when,  589. 
without  notice,  when,  594.  ■ 

when  policies  cover  same  property,  595. 
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assent  required,  596. 
identity  of  interest  the  test,  597. 
parol  conti-acts,  relating  to,  598. 
doctrine,  in  case  of  renewal,  599. 
in  relation  to  notice  of,  600. 

endorsement  on  the  policy,  600. 
doctrine  in  relation  to  notice  to  agent  of,  601. 

in  relation  to  agent's  knowledge,  601. 
effect  of  agent's  knowledge  in  reference  to,  601. 
conditions  relating  to  what  is  substantial  compliance  with,  602. 
effect  of  charter  provisions  relating  to,  603. 
effect  of  erroneous  statements  relating  to,  603, 
verbal  notice  of,  605. 
notice  to  former  agent  of  subsequent,  607. 
when  change  of  risk  avoids,  60S. 
simultaneous,  rule  in  case  of,  608. 
renewal,  in  case  of,  609. 
assent  for,  without  endoreement,  611. 
knowledge  of,  after  policy  is  made,  612. 
waiver  of  breach  of  policy  relating  to,  612. 
cancellation,  or  endorsment  of  assent,  when  required,  613. 
parol  contract,  relating  to,  614. 
breach  of  condition  generally  suspends  policy,  614. 

insolvency  does  not  effect,  615. 
confusion  of  goods,  615. 
evidence  in  case  of,  616. 

notice  of,  required  by  policy,  must  be  given,  617. 
may  show  loss'not  within  risk,  618. 
special  conditions  relating  to,  may  be  waived  by  parol,  618. 

may  be  partial  bi'each  of,  619. 
in  particular  cases,  620. 

case  of  re-insurance,  621. 
when  it  invu-es  to  benefit  of  mortgagor,  784. 

only  part  of  the  mortgage  debt  is  due,  786. 
when  it  may  be  reformed,  796-811. 
issued  in  wi'ong  name,  evidence  admissible  to  show  plaintiff  was  intended, 

when,  867,  869. 
when  evidence  admissible  to  show  to  what  property  it  applies,  869. 

PRELIMINARY  PROOFS  (see  Pboofs  of  Loss). 

PREMISES : 

what  are  embraced  in  policy  upon,  116, 119-126. 

POSSESSION : 

prima  facie  evidence  of  insurable  interest  in  goods  held  in,  507,  514. 
real  owner  may  adopt  policy,  481. 
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light  to  recover  back  in  certain  cases,  220. 

sending  by  mail,  270. 

from  what  facts,  credit  for,  may  be  inferred.  65-80,  862. 

eflfect  of  giving  credit,  65,  862,  869. 

rate  of,  not  always  test  of  increase  of  risk,  456. 

PREMIUM  NOTES: 
valid  when,  872. 

when  insurable  beyond  amount  of  note,  871. 
distinction  between,  and  stock  notes,  872. 
controlled  by  provisions  of  charter,  872. 
when  assessments  may  be  made  on,  873. 
fraud  of  insurer  or  agent  avoids,  873. 

PRINTER'S  STOCK : 

what  is  embraced  in,  150  n. 

PROFITS : 

may  be  insured,  532. 

PROHIBITED  ARTICLES : 

keeping  of,  avoids  policy,  when,  163. 
when  does  not,  362-366,  368-376. 

PROHIBITED  USE : 

avoids  policy,  when,  244. 

PROMISSORY  "WARRANTIES  (see  Wabbantibs— Applicatioh). 
what  are,  317. 

effect  of  failure  to  keep,  319. 
construction  of,  320, 

in  reference  to  smoking,  321. 

keeping  buckets  of  water,  321-326. 

in  reference  to  stoves  in  the  building,  321-326. 
extent  of,  how  determined,  328-330. 
in  case  of  watchmen,  331. 

water,  334. 
what  is  compliance  with,  334-335. 

PROOF  (see  Evidence). 

of  contract  of  insurance,  35. 
burden  of,  42. 

PROOF  OF  LOSS : 

what  proofs  of  loss  should  cover,  692. 

whether  no  time,  question  for  court,  693. 

whether  strict  compliance  has  been  waived,  question  for  jury,  693. 

must  be  made  as  required  by  policy,  as  to  matter  and  time,  693. 

who  may  make,  603-695. 

conditions  of  policy,  relating  to,  707-753. 
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what  is  reasonable  proof,  is  question  for  jury,  731. 
in  case  of  invoices,  731. 

books,  731. 

vouchers,  781. 
v?hen  production  of,  excused,  731. 
waiver  by  mutual  companies,  734. 

when  insurer  is  estopped  from  setting  up  breach  of,  735. 
assui'cd  may  show  proofs  of  loss  erroneous,  when,  736. 
waiver  of  notice,  not  waiver  of  pixiofs  of,  740. 
what  should  be  stated  in,  707. 
magisti'ates'  certificate,  710. 
defective,  71n-730. 
implied  waiver  of,  715-724. 
approval  of  binding,  724. 
defense  on  other  grounds,  effect  of,  726. 
agent  may  waive,  728. 
other  proof  not  i"equired,  731. 
reasonable  proof  reqaired  by  issuer,  what  is,  731. 

PROPERTY  (see  Policy). 
location  of,  116. 
when  within  description,  116. 

change  of  location  does  not  affiect,  117. 
not  belonging  to  the  class  insured,  118. 
'    concealed,  not  covered,  118. 

when  covered,  though  not  in  use,  119. 
covei'ed  by  implication,  119. 
stock  in  trade,  119-126. 

tools,  machinei-y,  fixtui-es,  119-126. 
keeping,  storing,  meaning  of,  in  policy,  164. 
merchandise,  what  is  covered  by,  166. 
described,  without  limiting  risk  to  a  locality,  248. 
persons  having  custody  of,  507. 
policy  may  be,  520. 

PROXIMATE  CAUSE : 

fire  must  be,  119-229. 
illustrations,  119-229. 


R. 

REASONABLE  NOTICE: 

of  loss,  what  is,  693,  696. 

REBUILD  (see  Policy). 

right  of  insurer  to,  253-264. 
etfect  of  notice  of  intention  to,  257,  264. 
58 
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REBUILD— Continued. 

refusal  of  assured  to  allow  insurer  to  repair  or  rebuild,  discharges  the 

insurer,  253. 
when  repairs  or  work  of  rebuilding  is  defectively  done,  257. 
insurer  must  rebuild  within  reasonable  time,  264. 

RECEIPT : 

of  premium,  effect  of,  in  policy,  65-72. 

RECEIPTOR  (see  Intbrest— Insuker). 
interest  in  property  attached,  487. 

RECEIPTOR: 

has  insurable  interest  in  property,  532. 

REFORMATION  (see  Policy). 

when  policy  will  be  reformed,  796-811. 
must  be  shown  not  to  embody  conti-act,  800. 
acceptance  of  policy  does  not  estop,  802-806. 
to  authorize,  mistake  must  be  mutual,  806. 

on  one  side  not  sufficient,  806. 

illustration  of  rules,  806. 

proceedings  must  be  had  before  iudgmeut  in  action  on  policy,  808. 
application  for,  may  be  made  after  loss,  809. 

RE-INSURANCE  (see  Inscrakcb— Policy). 
misstatement  in  case  of,  233. 
contract  must  be  in  wiiting,  623. 

RE-INSURER  (see  Insurahcb — Interest — Insured). 
right  to  re-insure,  488. 

REMEDIES  UPON  POLICIES : 
who  may  sue,  817. 
when  assured  must  sue,  817. 
when  assignee  may  sue,  817,  819. 
when  assignee  stands  as  assured,  817. 

agent,  818. 
when  policy  made  payable  to  third  person  in  case  of  loss,  819. 
renewal  of  policy  by  assignee,  819. 
when  policy  is  issued  to  two  or  more,  820. 
when  property  has  been  sold  to  one  of  two  joint  owners,  820. 
form  of  action,  816. 
sealed  policies,  817. 
policies  not  under  seal,  817. 
assumpsit,  816. 
debt,  816. 
covenant,  816. 
trover,  821. 
remedies  in  equity,  821. 
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REMEDIES  UPON  POLICIES— CwttuHied. 

what  declai'ation  or  complaint  must  contain,  823-828. 
rule  when  there  is  double  insurance,  828. 

REMOVAL  OF  GOODS  (see  Policy). 
effect  of,  112. 

RENEWAL : 

of  policy,  agi'eements  by  parol  to  renew,  effect  of,  41. 

receipt,  if  diffei-ent  from  policy,  changes  policy  to  that  extent,  123. 

otherwise  keeps  policy  in  terms,  in  force,  264. 

doctrine  in  reference  to,  264. 

when  it  is  and  when  not  subject  to  the  application,  291. 

of  policy,  is  other  insui-ance,  when,  609. 

REPAIRS: 

of  building-,  do  not  avoid  policy,  358,  457. 
use  of  hazardous  articles  in  making,  does  not  avoid,  457-466. 
right  of  insui-er  to,  253-264. 

REPRESENTATIONS  (see  Application — Misebpkbsbntation — WASKAifTT). 
what  are,  and  when  material,  342-378. 
affecting  lisk,  test  of  materiality,  345-348. 
as  to  interest,  when  fatal,  349. 
occupancy,  350. 
method  of  use,  351-366. 
use,  change,  355-366. 
fluctuating,  355. 
permanent,  355-358. 
incidental  and  ordinary,  rule,  358. 

in  Billings  v.  Tolland  Ins.  Co.,  358. 
Dobson  v.  Sotheby,  359. 
Shaw  y.  Robberds,  360. 
prohibited,  rale  in,  362-366. 
change  of,  366. 

description  of  relates  to  the  present,  367. 
implied,  368. 

need  only  be  substantially  true,  376. 
as  to  place  of  deposit  of  ashes,  378. 

RIGHT  (see  iNsuEAjfCB— Insured). 

of  insured  in  property,  467-534. 

RISK  (see  Policy— Alteration— Change  of  Risk). 
places  within  description  of,  108-112,  116. 
misdescription,  effect  of,  113. 

change  of  locality  does  not  defeat  policy,  when,  117. 
shifting,  what  are,  and  what  covered  by,  104-108. 
explosion,  loss  by,  when  within,  194-213. 
theft,  loss  by,  when  within,  215. 
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'RISK—Cmtinued. 

lightning,  loss  by,  when  within,  194. 

heat,  loss  by  not  within,  192. 

fall  of  adjacent  buildings,  when  injury  from,  is  within,  215-219. 

removal  of  goods,  to  prevent  damage  from  fire  within,  when,  215. 

water,  injury  from  within,  when,  214. 

smoke,  injury  from  within,  219. 

buildings  destroyed  to  prevent  spread  of  fire,  within,  213. 

fire  must  be  proximate  cause  of  loss,  192-221. 

goods ' '  such  as  are  usually  kept  in  country  store,"  131-139, 149-155, 317-341. 

in  fact  kept  in  country  store,  839. 
pnnters'  materials,  what  is  included  in,  150  n. 
photographers'  stock,  what  is  embraced  in,  150  ». 
retail  stoi'e,  105. 
fixtures  and  gas  metres,  121. 
bakers'  stock,  125. 
steam  saw-mill,  120. 
ship-yard,  120. 
factoi-y,  125,  n.  1. 
room,  283. 

starch  manufactory,  125. 
mechanics'  stock,  125. 
machinery,  125. 
"stock  of  hair,  raw,  wrought  and  in  process,"  does  not  embrace  other 

property  part  of  stock,  123. 
"  including,"  use  of  term  in  describing  risk  enlarges  it,  124. 
"  consisting  of,"  words  used  in  describing  risk,  restricts  it  to  articles  named, 

123. 
"  upon  jewelry  and  clothing,  being  stock  in  trade,"  restricts  risk,  123. 
articles  used  in  certain  business,  extent  of  risk,  125,  also  n.  1. 
articles  in  terms  excluded,  are  not  covered,  though  usually  part  of  such 

stock,  131. 
what  is  embraced  in  by  implication,  119-155. 
in  trust,  stock  held  in,  122. 
merchandise,  122-125. 
fixtures,  120. 

property  of  same  class,  119. 
gunpowder,  149. 
kerosene,  150  n,  151-155. 
benzine,  365. 
fireworks,  150  n. 
concealed  property,  118. 
property  not  in  use,  118. 
ambulatoi-y  property,  107,  248. 
alteration  or  change  of,  4.S7. 
prohibited,  material,  438. 
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RISK— Cwrfwaea. 

question  foi-  jury,  when,  439. 
court,  when,  439. 
effect  of  knowledge  of  agent  of,  440. 
when  immaterial,  440. 

in  case  of  erection  of  adjoining  buildings,  442. 
test  as  to  what  is  a  material  increase,  443. 
conditions  as  to,  not  extended  by  implication,  444. 
notice  of  immaterial,  not  required,  446. 
change  of  tenant,  446-451,  453. 

usages  affecting,  129,  314-316,  351,  382,  451,  457,  461  n. 
change  of  business,  454. 

right  of  forfeiture,  not  affected  by  other  matters  reducing  risk,  457. 
bm-den  of  proof  on  insurer,  459. 
when  material,  459. 
in  case  of  enlai-gement  of  building,  463. 

ROOM: 

as  to  what  is,  may  be  shown  by  usage,  283. 

RULE  (see  Iittbhest — Iksuebd — Contracts — Policy). 
in  relation  to  interest,  467-534. 
of  company  printed,  admissible  when,  849. 


s. 

SALE  (see  Alteration — Policy — Contract). 

of  property,  when  policy  void  for,  536-571. 
conditional,  does  not  avoid  policy,  555. 
kept  for  sale,  541. 
part  of,  554. 
agreement  to,  555. 
after  loss,  559. 

by  one  joint  owner  to  another,  559. 
under  decree,  548. 

levy  and  sale,  552. 
in  case  of  conditions  relating  to,  in  policy,  551. 

SALVAGE : 

rule  as  to,  772-777. 

unauthorized  detention  of,  by  third  parties,  773. 

SATISFACTION  (see  Subrogation). 

there  can  be  but  one,  of  a  loss,  791. 

SHERIFFS  (see  Interest— Insurer). 

have  insurable  interest  in  properiy  levied  upon,  530. 
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SHIFTING  RISK : 

what  is,  and  what  covered  by,  104-108. 

SHIP-YARD : 

as  to  what  is  embraced  in,  may  be  shown  by  usage,  120. 

SMOKING : 

policy  not  avoided  by  breach  of  condition,  when,  321-326. 

SPECIFIC  PERFORMANCE: 

equity  wiU  enforce  delivery  of  policy,  and  payment  of  loss  tmder,  when, 
29-34. 

STATEMENTS  (see  Application — Policy — Misstatements — Fbaud — ^Evidence). 
relating  to  incumbrances,  301. 

where  there  is  doubt,  whether  they  are  warranties  or  merely  representa- 
tions, 302. 
in  relation  to  the  plan  of  premises,  203. 
made  in  application,  not  called  for,  306. 
equivocal  or  doubtful  answers,  308. 

STATUTE  OF  FRAUDS : 

parol  contracts  of  or  for  insurance  not  within,  10. 

STEAM  MILL : 

policy  on,  covers  what,  12D. 

STOCK  IN  TRADE : 

what  is  embraced  in,  123,  149-155,  also  notes. 

when  defined,  cannot  be  extended  by  usage,  130-139. 

STONE  BUILDING: 

what  may  be  considered  as,  413. 

STORE  FIXTURES : 

what  is  embraced  in,  130,  n.  1. 

SUBROGATION : 

right  of  insurer  to,  782. 

in  case  of  mortgage,  782. 

where  loss  is  less  than  mortgage  debt,  783. 

does  not  exist  where,  784,  786. 

as  to  wrong-doers,  788. 
in  case  of  right  of,  when  insurer  may  sue  in  name  of  insured,  789. 

eflFect  of  settlement  with  assured,  791. 

assured  can  have  but  one  satisfaction,  791. 
where  insurer  is  estopped  from  recovering  of  wrong-doer,  792. 
in  case  mortgagor  assigns  policy  to  mortgagee,  794. 

SUBSTITUTION :  / 

of  policies  without  assent  of  assured,  effect  of,  56. 
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SURETY  (see  Iktbkbst). 

may  have  insurable  interest,  529. 

SURRENDKR : 

of  policy,  when  may  be  made,  231. 

SURVEY  (see  Policy). 
meaning  of,  162. 


T. 

TENANTS  (see  Intbrbst— Insuhee),  528. 
have  insurable  intei-ests,  531. 

increase  of  risk  by  does  not  avoid  policy,  when,  446. 
■when  does,  245. 

THEFT  (see  Polict— Loss), 
in  case  of  fire,  215. 

TITLE  (see  Interest — Ihsdred). 

who  has  sufficient  to  insui'e,  467-534. 

legal,  not  always  evidence  of  insurable  interest,  492. 

defective,  does  not  defeat,  503. 

TRESPASSER : 

has  not  generally  an  insurable  interest  in,  500. 

TRUST: 

goods  held  in,  may  be  insured  by  trustee,  529. 

TRUSTEES  (see  Instoancb — Intbhbst — Policy). 
have  insurable  interest,  when,  529. 


u. 

USAGES  (see  Evidbscb— Policy). 

insui-er  bound  to  know,  129,  314-316,  327,  451,  457,  461  «. 

presumed  to  insure  with  reference  to,  129,  358,  382,  451,  457,  461. 

USE  (see  ■Wakbakty— Application). 
as  to  occupancy,  180,  350. 
as  to  method  of,  351. 
fluctuating,  355-358. 
permanent,  355,  858. 
unlawful,  245,  353. 
incidental,  358. 
ordinary,  358-361. 

prohibited,  avoids  policy  per  Be,  362-366,  438. 
change  of,  366. 
description  of,  warranty,  367. 
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USE — Continued. 

implied  license  relating  to,  368. 

prohibited,  to  avoid  policy  must  be  habitual,  164,  355,  358. 


VACANT : 

premises,  what  is  meant  by  term,  180. 
construction  of  words,  "  unoccupied,"  etc.,  184. 
what  non-occupancy  avoids  policy,  180-184. 

VALUED  POLICIES  (see  Policy). 
definition  of,  92-96. 
what  are  not,  96. 
conclusive,  though  over-valued,  97-102. 

VENDEE  (see  Interbst). 

of  property,  under  contract  of  purchase  only,  has  insurable  interest,  530. 

VOID  (see  Contracts). 

contracts  for  insurance,  unless  party  has  insurable  interest,  467-534. 

VOID  POLICY: 

in  part,  void  in  toto,  265. 

not  vitalized  by  consent  to  transfer,  298. 

VOISNAGE : 

or  possible  loss,  policy  insuring  against,  is  valid,  106. 


w. 

WAGER  POLICIES  (see  Policy). 

cover  risks,  interest  or  no  interest,  89. 

do  not  depend  uponinterest,  90. 

valid  as  to  marine  risks,  90. 

generally  discouraged,  90. 

the  term  "interest  or  no  interest"  as  applied  to,  91. 

WAIVER : 

when,  may  be  implied,  176,  832. 

illustration,  702,  832-837. 

rule  when  policy  is  inconsistent  with  nature  or  incidents  of  risk,  314-316, 

457,  461,  702,  832-837. 
when  insurer  knows  facts  and  policy  not  consistent  with,  832-837. 
effect  of  knowledge  of  facts  by  agent,  832-837. 
by  agent,  illustration  of  the  doctrine,  279-283. 

WAREHOUSEMAN : 

has    insurable  interest  in  property  in  keeping  orf,  481,  507. 
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WARRANTY  (see  Policy— Application— Contract— Insdrancb). 

all  wai-ranties  are  conditions  precedent,  130,  234  n,  313-316,  438,  472. 
stipulation  in  application  does  not  constitute,  275. 
description  of  risk  a  warranty,  when,  276. 
when  matters  in  the  application  are  not,  310. 

are,  313. 
in  presenti,  what  are,  184,  276,  314,  350-362,  446. 

as  applied  to  dwellings  when  only  relate  to  use  at  time  when  made,  184. 
promissory,  what  they  are,  316. 
effect  of  failure  to  keep,  319. 
construed  with  reference  to  the  risk,  320. 
beneficially  to  insured,  320. 
in  reference  to  smoking,  321. 

buckets  filled  with  water,  321-326. 
stoves  used  in  the  building,  821-326. 
rule  in  Aurora  F.  Ins.  Co.  v.  Eddy,  321-326. 

"Ripley  v.  .^tna  Ins.  Co.,  326. 
as  affected  by  custom  of  trade,  327. 
incidents  of  business,  327-330. 
extent  of,  how  determined,  328,  330. 
in  case  it  provides  for  watchmen,  326,  331. 

water,  334. 
what  is  a  substantial  compliance  with,  334. 
in  case  it  provides  for  force  pumps,  334. 
rule  in  Gloucester  Mfg.  Co.  v.  Howard  F.  Ins.  Co.,  335. 
conditions  precedent  in  case  of,  335-341. 
rule,  335-341,  472. 
representations  must  be  mateiial  to  constitute,  342. 
as  affecting  the  risk,  345. 
test  of  materiality,  345-349. 
false  as  to  interest,  349. 
occupancy,  350. 
method  of  use,  351. 
not  to  be  construed  so  as  to  require  an  unlawful  act,  353. 
as  to  use,  in  case  it  is  fluctuating,  355. 
permanent  use,  355-358. 
incidental  or  ordinary  use,  358-361. 
in  case  of  prohibited  use,  362-366. 
change  of  use,  366. 
description  of  use,  367. 
implied  license,  368. 

as  to  matters,  need  only  be  substantially  true,  370. 
warranties  in  presenti,  what  are,  184,  276,  314. 
need  only  be  true  when  made,  184. 
subsequent  change  does  not  avoid  policy,  276,  314. 

ashes,  285. 
questions  for  court  and  jury,  814. 


922  Index. 

WATCH : 

not  wearing  apparel,  327. 

WATCHMAN : 

condition  relating  to,  in  policy,  321-334. 

what  is  compliance  with,  321. 

what  is  not,  321-334. 

relating  to  keeping  on  Sunday,  326. 

WATER: 

condition  requiring  to  be  kept,  what  is  compliance  with,  321,  335. 

WIFE: 

has  insurable  interest  in  husband's  property,  when,  528. 

WILFUL  BURNING: 

what  must  be  shown  to  establish,  228,  851,  861. 

WORDS : 

used  in  policy,  how  construed  as,  detached,  159. 

machinery,  160. 

in  trust,  160. 

occupied,  164. 

vacant,  164. 

from — until,  161. 

contiguous,  161. 

immediate,  161. 

forthwith,  161. 

contained  in,  110,  162. 

deliver  in,  162. 

survey,  162.  • 

hazardous,  149-155. 

keeping — storing,  164. 

room,  meaning  of,  may  be  established  by  nsag«,  125,  n.  1,  283. 

factory,  meaning  of  tei-m  may  be  shown  by  usage,  125,  n.  1. 

ship-yard,  120. 

"  stock  of  goods  such  as  are  usually  kept  in  country  store,"  131-139, 149- 

155,  317-341,  839. 
merchandise,  104,  122. 
stock  in  trade,  123. 
groceries,  119-124  n. 

"  including,"  used  in  describing  property  insured,  enlarges  risk,  124. 
"  consisting  of,"  effect  of,  123. 
"  used  in,"  effect  of,  125,  also  n.  1. 

WRONG-DOERS  (see  Subkogation). 

doctrine  as  to  liability  of,  to  insurer,  788. 


